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PREFACE  TO  THE  FIRST  EDITION. 


This  Tolume,  prepared  in  ooDsequence  of  many  requests  from  members  of  the 
professioD,  is  the  second  in  a  series  of  practical  manuals  for  the  aid  of  the  practitioner, 
the  preparation  of  which  lias  grown  out  of  my  custom  of  makioff  caref lU  briefs  in 
preparation  for  trial  in  all  cases  in  which  I  hare  been  concerned.  Li  using  seleclions 
from  these  briefs  as  the  nucleus  of  such  a  work,  I  haye  of  course  pruned  out  every- 
thing ephemera],  and  have  modified  whatever,  on  careful  consideration  of  the  subject 
in  a  oroad  light,  I  could  feel  might  be  unreliable  as  a  general  guide,  and  have  extended 
the  topics  svsiematically,  so  that  scarcely  anything  of  my  original  bri^s  can  be 
recognized,  but  I  have  adhered  to  the  form  of  a  trial  brief  as  being  the  best  for 
assistance  hi  everyday  practice. 

The  line  which  1  laid  out  to  pursue  in  the  preparation  of  this  volume,  Uke  that 
of  the  similar  Brief  for  Jury  Trial  in  Civil  CJases,  lies  along  that  constantly  debated 
border  ground  between  familiar  general  principles  on  the  one  lumd  and  the  ever- 
varyinff  phases  of  application  by  which  those  principles  are  incessantly  tested  and 
moldea  anew. 

On  the  one  hand,  I  have  used  but  little  space  to  state  the  commonplaces  of  the 
law,  however  much  space  they  may  deservedly  flU  in  the  treatises.  On  the  other,  I 
have  not  taken  space  to  give  rulings  on  very  peculiar  and  unusual  points, — much  less 
to  quote  in  detail  comments  on  either  class  ox  questions.  My  aim  has  been  to  present 
those  debatable  Questions  which  are  now  most  constantly  mooted  at  the  trial,— to  carry 
the  exposition  of  each  into  sufllcient  detail  to  meet  all  ordinary  aspects  of  the  subject, 
and  upon  snch  questions  to  furnish  counsel  with  the  materials  for  discussion  and  dis- 
criminatbn,  arranged  in  that  concise  analytic  form  which  we  all  find  the  moet  con- 
venient as  an  aid  to  the  memory  in  dealing  with  questions  which  may  unexpectedly 
arise  in  court;  a  form  equally  advantageous  also  as  an  aid  in  making  that  thorough 
preparation  for  trial  that  is  beoomine  more  and  more  essential. 

In  order  that  I  might  not  err  through  lack  of  actual  experience  in  any  special 
class  of  cases,  I  enlisted  at  the  outset  the  assistance  of  William  C.  Beecher.  Esq.,  whose 
experience  in  prosecution,  both  as  Assistant  District  Attorney  in  New  York  County, 
and  thereafter  as  active  counsel  for  the  New  York  Society  for  tne  Suppression  of  Vice, 
and  in  defense  in  a  long  succession  of  causes  since  his  term  as  Assistant  District 
Attorney  expired,  has  peculiarly  qualified  him  to  aid  me  in  the  most  practical  and 
useful  manner;  also  the  assistance  of  Morris  Cooper,  Esq.  (author  of  a  work  on 
Referees),  whose  experience,  both  in  defense  and  in  authorship,  has  enabled  him,  in 
carrying  out  my  preparations  in  detail,  to  analyze  in  a  veiy  intelligent  manner  a  very 
large  number  of  selected  authorities.  I  am  also  indebted  for  valuable  assistance,  in 
extended  research  on  various  special  sublects,  to  Messrs.  Sumner  B.  Stiles,  J.  Hope 
Caldwell,  Charles  J.  Osbom,  and  Frederick  H.  Cooke. 

These  pages,  however,  present  only  a  fraction  of  the  authorities  that  have  been 
analyzed  and  compared.  1  have  sifted  out  of  the  inexhaustible  mine  of  reported 
adjudications  those  which  have  appeared  to  me  convenient  and  suitable  authorities  in 
the  wious  lurisdictions,  and  fit  to  be  cited  in  court  if  necessary,  in  support  of  a  rule 
of  practical  importance  at  the  present  day;  the  value  of  the  result  here,  as  in  the  Trial 
Brief  for  Civil  Oases  and  in  Trial  Evidence,  depends  much  upon  thus  getting  rid  of 
the  encumbrance  of  that  which  is  obsolete,  or  for  various  reasons  unworthy  to  control, 
leaving  in  compact  form  a  concise  indication  of  useful  authorities.  I  have  sought  to 
ffive  the  varying  rules  in  different  lurisdictions,  so  that  each  practitioner  may  have  a 
brief  adapted  to  the  rulings  of  his  home  tribunal. 

My  hope  is  that  what  is  here  set  down  may  prove  useful,  not  only  in  preparation 
for  trial,  but  more  especially  in  enabling  Bench  and  Bar,  engaged  in  trial,  to  come  at 
ODce  to  the  debatable  point  raised  by  an  offer  or  objection;  to  deal  with  the  question 
at  once  in  the  situation  in  which  the  existing  state  of  the  authorities  present  it;  to 
appreciate  more  readily  the  reason  and  consequences  of  the  rule;  to  see  it  quickly  in 
the  varied  light  in  which  varied  applications  of  the  law  present  it,  and  thus  to  avoid 
or  shorten  profitless  discussion  on  what  is  settled,  and  facilitate  those  necessary  and 
noble  controversies  of  the  forum  on  the  adequacy  and  completeness  of  which  the  safe 
administration  of  criminal  Justice  must  idways  depend. 

AUSTIN  ABBOTT. 
Kbw  Yobk,  Jaituabt,  1880. 


PREFACE  TO  THE  SECOND  EDITION. 


The  Brief  for  the  Trial  of  Criminal  Oases,  published  by  Austin  Abbott  in  1889, 
has  had  extensive  use  and  has  been  greatly  appreciated  by  the  profession.  After 
thirteen  years  the  demand  for  a  new  edition  which  would  bring  the  book  down  to  date 
has  resulted  in  the  present  enlaigement  of  the  original  work.  The  present  volame, 
though  at  a  casual  glance  it  does  not  appear  so,  is  in  reality  about  twice  the  size  of 
the  former  when  the  quantity  of  its  contents  is  considered,  and  it  contains  also  about 
twioft  as  many  cited  authorities.  Nearly  one  hundred  entirely  new  sections  have  been 
added.  Most  of  the  chapters  show  considerable  additions,— especially  those  on  Pleas 
to  the  Indictment,  Postponement,  Selection  of  Jurors,  Reception  of  Evidence,  Rules  of 
Evidence,  and  Instructing  the  Jury,  while  some  of  the  chapters  contain  more  than 
twice  as  much  as  they  did  in  the  first  ediUon.  Those  most  enlarged  include  the 
chapters  on  Counsel,  Presence  and  Custody  of  Accused,  Arraignment,  Demurrer  to 
Indictment,  Removal  of  Cause,  Change  of  Venue,  Right  to  a  Speedy  Trial,  Separate 
Trial,  Supervision  of  Jury,  and  Documents  for  Juiy.  This  enlarged  work  is  sub- 
mitted to  the  profession  in  the  belief  that  it  will  be  found  to  be  a  very  valuable  aid  in 
the  trial  of  criminal  causeti 
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1«  For  the  Aeensed;  a  constitutional       7.  —  to  proseoate  appeaL 


rigbt 

2.  —  a  oontinning  right. 

3.  —  remedy  for  Tefusal. 

4.  —  assignment  by  the  court. 
5«  —  additional  counsel. 

6.  —  number  of  counseL 


8.  —  compensation. 

9.  In    aid    of    prosecution;     private 

counsel. 

10.  —  appointing    counsel    to    assist 

prosecution. 

11.  Amieut  cwrim* 


1.  For  fhe  aeciued;  a  oonititational  right. 

One  criminally  accused  has  a  constitutional  right  to  have  the  as- 
sistance of  his  oonnseL^ 

'In  the  Knglidh  criminal  jurisprudence,  for  some  unaccountable  reason,  the 
right  to  be  assisted  bj  counsel  in  all  cases  was  not  a  feature  of  trial 
by  jury, — at  least  not  until  the  reign  of  William  IV.  See  Wilson  ▼. 
Biaie,  3  Heisk.  232,  where  the  English  rule  is  discussed  at  some  length. 

And  it  undoubtedly  was  to  abolish  this  disgraceful  feature  in  criminal 
trials  by  jury  that  the  right  to  hare  the  assistance  of  counsel  was  made 
a  part  of  the  organic  law  of  almost  every  state  in  the  Union. 

And  the  6th  Amendment  of  the  Federal  Constitution  provides  that  in  the 
United  States  courts  "the  accused  shall  enjoy  the  right  to  have  the 
assistance  of  counsel  for  his  defense.**  And  the  provisions  of  this  amend- 
ment apply  to  courts  of  the  territories  of  the  United  States.  Thomp- 
eo»  T.  Utah^  170  U.  S.  343,  42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  020. 
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In  New  York  the  Constitution  (art.  1«  t  6)  provides  tliat  "in  any  trial 
and  any  court  the  party  accused  shall  be  allowed  to  appear  and  to 
defend  in  person  and  with  counsel,  as  in  civil  actions."  This  provision 
is  enacted  also  in  the  Code  of  Criminal  Procedure  (ft  8,  subd.  2).  The 
right  is  not  waived  or  suspended  by  his  taking  the  stand  as  a  witness  in 
his  own  behalf.    People  ▼.  Broton,  72  N.  Y.  571,  28  Am.  Rep.  183. 

Under  the  Constitution  and  laws  a  lawyer  who  is  accused  of  crime  is 
equally  entitled,  with  other  persons,  in  every  stage  of  his  trial,  "to 
appear  and  defend  in  person  and  with  counsel.''  The  rights  of  indi- 
viduals in  this  respect  are  not  to  be  gauged  by  their  profession  or  occu- 
pation.   People  y.  Napthaly,  105  Cal.  041,  39  Pac.  29. 

In  Btaie  ▼.  Adams,  20  Kan.  311,  Brewer,  J.,  in  discussing  section  10  of  the 
Bill  of  Rights  of  that  state,  providing,  among  other  privileges  which 
the  accused  did  not  have  at  common  law,  that  "the  accused  shall  be 
allowed  to  appear  and  defend  in  person  or  by  counsel,"  said  that  the 
language  used  implied  a  permission  or  privilege,  rather  than  an  abso- 
lute right, — that  is,  that  the  accused  might  have,  etc.,  if  he  wished, 
and  if  he  did  not  so  wish,  he  might  forega 

iAnd  when  the  court  asked  the  accused  if  he  wished  counsel,  offering  to 
appoint  such  counsel,  which  he  declined,  and  none  were  appointed,  there 
can  be  said  to  be  no  violation  of  this  constitutional  right.  Biokee  ▼. 
Biate,  73  Ga.  810;  Btaie  v.  Moore,  121  Mo.  514,  20  S.  W.  345,  holding 
that  it  is  no  part  of  the  court's  duty  to  force  counsel  upon  an  unwilling 
defendant. 

In  Barton  v.  Biate,  34  Tex.  Crim.  Rep.  013,  31  S.  W.  071,  the  defendant 
after  conviction  filed  an  affidavit  stating  that  he  had  had  no  counsel 
until  his  cause  was  called  for  trial,  when  counsel  was  assigned  to  him; 
that  the  trial  proceeded  without  any  preparation  therefor;  and  that 
since  his  conviction  counsel  had  been  employed  for  him.  But  as  he 
had  failed  to  object  to  the  counsel  assigned  or  to  proceeding  with  the 
trial,  and  did  not  even  state  that  any  further  preparation  was  necessary 
before  going  to  trials  it  was  held  that  he  was  not  entitled  to  a  new 
trial. 

Absence  of  counsel  for  the  accused  when  the  case  was  regularly  called  for 
trial  was  no  reason  for  not  proceeding  with  the  trial,  where  the  accused 
expressed  his  readiness  and  consent  thereto,  after  a  fruitless  search 
for  counsel,  who  left  the  courtroom  before  the  case  was  called,  but 
left  no  word  with  any  person.  Btaie  v.  WiUiarM,  45  La.  Ann.  930,  12 
So.  932. 

But  a  new  trial  will  be  granted  where  the  defendant's  affidavit  and  that 
of  his  physician  show  that  he  was  unable  to  attend  the  trial,  and  that 
he  had  employed  counsel,  who  was  absent  without  his  knowledge.  Payne 
V.  Oom.  10  Ky.  Lu  Rep.  839,  30  S.  W.  410. 

The  right  conferred  by  the  Georgia  Constitution  was  held,  in  Keaion  r. 
Biate,  7  Ga.  190,  to  be  infringed  by  an  instruction  expressing  surprise 
by  the  court  that  acquittal  was  attempted  under  the  evidence,  although 
reversal  of  the  conviction  was  refused  on  the  ground  that,  taken  al- 
together, the  charge  was  not  so  erroneous  as  to  require  it. 
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A  statute  impoeiiig  an  oocupation  tax  upon  lawyers  does  not  violate  Tex. 
Const,  art.  1,  S  10,  giving  to  an  accused  the  right  to  be  heard  by  him- 
self or  counsel  or  both.  Em  parte  Williams,  31  Tex.  Crim.  Rep.  262, 
21  L.  B.  A.  783«  20  S.  W.  580. 

In  Massachusetts  there  is  no  constitutional  provision  guarantying  counsel 
to  an  accused,  and  no  statutory  provision  in  respect  to  counsel,  ex- 
cept in  the  case  of  an  indictment  for  capital  crime.  And  in  McDonald 
V.  Com,  173  Mass.  322,  63  N.  E.  874, — a  i»-o8ecution  for  forgery, — ^it  was 
held  that  the  provisions  of  the  6th  Amendment  to  the  Federal  Consti- 
tution, referred  to  above^  do  not  apply  to  criminal  proceedings  in  state 
courts. 

As  to  the  effect  of  unreasonable  limitation  of  the  time  of  argument,  see 
post.  Division  XTJ. 

2.  —  a  eontinning  right. 

The  right  of  the  accused  to  have  counsel,  and,  for  this  purpose, 
a  reasonable  time  to  send  for  him,^  and  opportunity  for  the  inter- 
view,^ attaches  from  the  time  he  is  brought  before  a  magistrate  for 
examination,^  and  continues  through  all  the  stages  of  the  prosecu- 
tion.* 

'In  People  v.  BeateU,  3  Hill,  289,  it  was  hdd  that  a  deposition  of  a  wit- 
ness taken  before  a  magistrate  on  the  examination  of  the  accused  with- 
out his  counsel  being  present,  after  he  had  requested  and  eeaat  for  one, 
could  not  be  read  against  him  because  a  reasonable  time  had  not  been 
allowed  for  the  counsel's  attendance. 

In  obedience  to  this  constitutional  guaranty,  statutes  in  some  of  the  states 
provide  in  effect  that  the  committing  magistrate  must  inform  the  ac- 
cused of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  proceed- 
ings, and  must  before  the  examination  allow  him  a  reasonable  time 
to  send  for  his  counsel,  and  upon  request  must  require  a  peace  officer 
to  take  the  message  to  such  counsel  in  the  town  or  city.  See,  for 
example,  N.  Y.  Code  Crim.  Proc.  §§  188,  189;  Cal.  Code  Criih.  Proc. 

S§  858,  859. 

And  refusal  by  the  committing  magistrate  'to  postpcme  the  examination 
in  order  to  allow  the  accused  time  to  procure  counsel  is  a  violation  of 
both  the  Constitution  and  the  statute;  and  an  examination  held  under 
such  drcumstanees  is  in  no  sense  a  legal  one, — and  this  irrespective 
of  whether  the  aceused  be  in  prison  or  admitted  to  bail.  People  v. 
Napthaly,  105  CaL  641,  39  Pac  29.  This  case  holds,  too,  that  the 
fact  that  the  aecused  asked  for  a  postponement  of  the  examination  to 
proeore  oonnsel  was  evidence  of  his  knowledge  ol  his  right  to  coun- 
sd,  and  obviated  the  necessity  of  his  being  informed  thereof  by  the 
magistrate. 

In  People  r.  EUiott,  80  Gal.  296,  22  Pac.  207,  the  court  said  that  it  did 
not  think  that  the  objection  that  the  committing  magistrate  had  not 
given  the  defendant  time  to  procure  counsel,  and  that  none  was  fur- 
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niflhed  him  by  the  court  at  the  preliminary  hearings  was  gnfBdent 
ground  for  setting  aside  the  information;  and  it  held  that,  even  conced- 
ing that  it  was,  certainly  the  informatioii  was  not  to  be  set  aside  where 
the  defendant  was  informed,  when  first  brooght  before  the  magis- 
trate, of  his  right  to  counsel  at  all  stages  of  the  proceedings,  and  it 
appeared  that  the  examination  was  postponed  nine  days  with  his 
consent,  and  there  was  nothing  in  the  record  to  show  that  he  expressed 
any  desire  to  hare  counsel  i^ppointed. 

*In  People  ex  reL  Burgeae  ▼.  Rialey,  1  N.  Y.  Crim.  Rep.  492,  it  was  held 
that  this  constitutional  provision  confers  upon  the  accused  erery  priyi- 
l^;e  which  will  make  the  presence  of  counsel  upon  the  trial  a  valuable 
right,  and  must  include  a  prirate  interview  with  him  prior  to  the  trial, 
and  even  before  indictment*  Mandamus  to  compd  the  sheriff  to  allow 
an  interview  with  counsel  was  granted. 

The  constitutional  right  of  an  accused  ''to  defend  himself,  and  to  have 
the  attendance  of  counsel,"  guaranteed  by  La.  Const  art.  8,  is  invaded 
where  the  accused  is,  within  three  days  after  his  indictment  for  mur- 
der, placed  on  trial  without  opportunity  to  previously  consult  counsel 
assigned  him,  who  has  been  engaged  in  the  trial  of  other  cases.  State 
V.  Pool,  60  La.  Ann.  449,  23  So.  603. 

•People  V.  ReeUU,  3  Hill,  289;  N.  Y.  Code  Crim.  Proc  K  188,  189. 

^People  ex  rel.  Burgees  v.  Rieley,  1  N.  Y.  Crim.  Rep.  492. 

In  People  v.  Palfner,  43  Hun,  397,  refusal  of  the  court  to  aUow  the  pris- 
oner with  hie  counsel  to  accompany  the  Juxy  when  viewing  the  scene 
of  the  crime,  under  N.  Y.  Code  Crim.  Proc  t  411,  was  held  to  be  a 
violation  of  his  right  to  counsel.  [Learned,  P.  J.]  Compare  poet.  Di- 
vision XXXIX. 

3.  —  remedy  for  refusal. 

If  the  right  is  refused,  the  court  under  whose  process  the  accused 
is  held  should  be  applied  to  for  an  order  directing  the  right  to  be 
allowed  ;^  or,  if  necessary,  application  should  be  made  to  the  supreme 
court^  for  a  mandamus  to  the  jailer.' 

*In  People  ex  ret.  CaUan  v.  WaUh,  N.  Y.  Supreme  Ct.  1887,  Lawrence,  J., 
on  denying  an  application  which  was  not  sustained  on  the  merits,  added: 
''Apart  from  thst,  I  see  no  reason  why  the  judge  of  the  general  ses- 
sions, if  he  has  assigned  counsel  for  a  prisoner,  and  that  counsel  is 
denied  an  opptMrtunity  for  consultation  with  his  client,  cannot  direct 
that  such  consultaticm  be  allowed.  .  .  .  The  judges  of  the  court  in 
which  the  prisoner  has  been  arraigned  and  may  be  tried  and  convicted 
are  the  proper  authorities  to  decide  whether  those  prisoners  are  denied 
any  rights  which  the  law  guarantees  to  them.'*  N.  Y.  Daily  Reg.  Jan. 
18,  1887. 

"Under  N.  Y.  Code  Civ.  Proc  t  241,  a  judge  of  a  superior  city  eoort  has 
the  same  power. 

%ee  People  ex  rel,  Burgeu  v.  Rialey,  1  K.  Y.  Crim.  Rep.  492. 
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4.  —  asugnment  by  fhe  court. 

By  express  statute  in  most  of  the  states,^  and  also  in  the  courts  of 
the  United  States,'  the  right  to  the  assistance  of  counsel  is  secured 
to  the  accused  by  provisions  making  it  the  d^ity'  of  the  court  to  assign 
counsel^  when  requested,^  to  defend  accused  persons  who  are  them- 
selves unable  to  employ  counsel.^ 

The  duty  of  the  court  to  assign  counsel  to  a  prisoner  who  has  none 
carries  with  it  the  further  power  and  duty  to  allow  whatever  is  neces- 
sary and  proper  to  enable  the  assigned  counsel  to  discharge  his  duty.® 

But  the  court  need  not  assign  any  particular  person  selected  by 
the  accused.^ 

*The  constitutionality  of  a  statute  authorizing  the  appointment  of  coun- 
sel to  defend  persons  accused  of  crime  who  shall  be  unable  to  employ 
counsel  was  said  to  be  imqucstioned,  in  Molnle  Comminumer^  Ct,  v. 
Turner,  46  Ala.  109. 

tJ.  S.  Re7.  Stat,  t  1034,  provides  that  "every  person  who  is  indicted  of 
treason  or  other  capital  crime  shall  be  allowed  to  make  his  fuU  defense 
by  counsel  learned  in  the  law;  and  the  court  before  which  he  is  tried, 
or  some  judge  thereof,  shall  immediately,  upon  his  request,  assign  to 
him  such  counsel,  not  exceeding  two,  as  he  may  desire,  and  they  shall 
have  free  acoees  to  him  at  all  seasonable  hours." 

In  the  absence  of  any  express  statute  on  the  subject^  it  would  probably 
not  be  asserted  that  the  assignment  of  counsel  to  a  prisoner  who  has 
none  is  a  duty  of  the  court, — certainly  not  where  the  assignment  would 
be  against  the  consent  of  the  prisoner.  State  ▼.  Moore,  121  Mo.  514, 
26  S.  W.  346. 

On  the  other  band,  there  are  cases  expressly  recognizing  and  upholding 
the  power  of  the  court  to  so  assign  counsel,  although  there  is  no  stat- 
ute authorizing  it  Vise  v.  Hamilton  County,  19  HI.  78;  State  y.  DiU, 
9  Houst.  (Dd.)  496,  18  Atl.  763  {dictum). 

In  People  ▼.  Qoldeneon,  76  Cal.  328,  19  Pao.  161,  it  was  insisted  that  the 
judge  had  no  authority  to  appoint  counsel  because  the  prisoner  had 
already  onployed  counsel  of  his  own  choice,  and  because  he  neither 
desired.,  nor  was  he  unable,  to  employ  another;  that  it  is  only  when 
the  prisoner  desires  counsel  and  is  unable  to  employ  one  that  the  judge 
has  authority  to  app<»nt.  The  priscmer,  who,  it  is  claimed,  was  in- 
sane at  the  time  of  the  offense  and  at  the  time  of  the  trial,  had  just 
unsuccessfully  applied  for  a  continuance  because  of  his  counsel's  ab- 
sence. But  the  court>  in  holding  the  appointment  of  counsel  by  the 
trial  judge  proper,  argued  that  it  was  not  a  question  whether  the  pris- 
oner desired  counsel  and  was  able  to  employ  one,  but  the  question 
was  who  should  represent  him;  that  whatever  might  be  the  right  of 
counsel  where  there  was  no  question  of  insanity,  the  trial  judge  was 
certainly  acting  only  in  accordance  with  every  principle  of  law,  justice, 
and  humanity  in  app<nnting  counsel  under  the  circumstances  of  this 
case. 
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In  Texas  the  court  is  required  to  appoint  counsel  for  the  accused,  under 
Code  Crim.  Proc.  art  611,  only  when  the  punishment  may  be  capitaL 
Austin  ▼.  State  (Tez.  Crim.  App.)  51  S.  W.  249.  In  all  other  cases 
the  appointment  of  counsel  is  a  matter  resting  in  the  discretion  of  the 
trial  judge.    Pennington  v.  State,  13  Tex.  App.  44. 

A  conviction  is  not  affected  by  the  fact  that  the  court  in  appointing  coun- 
sel to  defend  the  accused  limited  the  appointment  to  that  court  and 
to  the  trial  term.    Ryan  v.  State,  83  Wis.  486,  53  N.  W.  836. 

Nor  will  a  conviction  be  disturbed  on  the  ground  that  the  accused  followed 
the  prosecuting  attorney's  advice  before  trial  to  the  effect  th&t  the  state 
could  not  make  out  a  case,  and  that  he  need  not  employ  counsel,  where 
the  prosecuting  attorney  denies  any  recollection  of  such  advice,  and  had 
nothing  to  do  with  the  prosecution  of  the  case,  and  the  defendant  does 
not  show  that  he  had  any  defense  that  was  not  set  up,  or  that  there 
were  any  witnesses  who  would  have  testified  for  him.  WiUiama  v. 
State  (Tex.  Crim.  App.)  48  S.  W.  615. 

That  an  accused  cannot  complain  that  no  counsel  was  assigned  him,  where 
he  did  not  make  request  therefor,  see  State  v.  De  Serrant,  33  La.  Ann. 
979;  State  v.  Perry,  48  La.  Ann.  651,  19  So.  684;  State  v.  Whitesides, 
49  La.  Ann.  352,  21  So.  540;  State  v.  Raney,  63  N.  J.  L.  363,  43  Atl. 
677. 

A  conviction  will  not  be  disturbed  because  the  record  shows  that  the  de- 
fendant did  not  have  counsel,  unless  it  appears  that  he  was  denied 
the  right  to  be  so  represented.  The  appellate  court  cannot  presume 
that  the  trial  court  denied  the  right,  or  failed,  if  he  was  unable  to 
employ  counsel,  to  assign  counsel  for  him:  Barnes  v.  Com.  92  Va.  794, 
23  S.  E.  784;  Cathcart  v.  Com,  37  Pa.  106;  Broum  v.  State,  12  Ark. 
623. 

The  fact  that  the  court  appointed  counsel  to  defend  an  accused,  before 
an  indictment  was  found  against  him,  and  at  the  same  time  set  a  day 
for  the  trial,  does  not  entitle  him  to  a  new  trial,  where  the  day  set 
for  the  trial  was  subsequent  to  the  finding  of  the  indictment,  and  the 
accused  sent  a  message  to  the  court  requesting  that  counsel  be  ap- 
pointed for  him.    Charlon  v.  State,  106  Ga.  400,  32  8.  E.  347. 

The  fact  that  the  parents  of  an  adult  defendant  accused  of  crime  possess 
means  with  which  they  could  employ  counsel  does  not  justify  the  trial 
judge  in  heading  that  the  defendant  is  not  a  poor  person  within  the 
meaning  of  the  Indiana  statute.  Hendry w  v.  State,  130  Ind.  265,  29 
N.  E.  1131.  And  the  erroneous  refusal  of  the  judge  to  assign  counsel 
in  this  case  was  held  not  to  have  been  cured  by  the  fact  that  an  at- 
torney volunteered  to,  and  did,  defend,  but  against  the  prisoner's 
objections. 

But  where  the  examination  of  the  accused  in  open  court  discloses  that 
he  is  not  a  pauper,  but,  on  the  contrary,  possesses  means  ample  to 
employ  counsel,  it  is  not  error  to  refuse  to  appoint  counsel  for  him. 
Cross  V.  State,  132  Ind.  65,  31  N.  E.  473. 

See  further,  as  to  this  right,  cases  in  note  to  Gore  v.  State  (Ark.)  5  L.  B. 
A.  832. 
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•In  People  v.  WiUett,  I  How.  Pr.  N.  S.  196,  3  N.  Y.  Crim.  Rep.  324,  this 
rule  was  given  as  the  reason  for  granting  a  motion  on  behalf  of  a  pris- 
oner convicted  of  murder,  that  a  copy  of  a  stenographer's  notes  of  the 
trial  be  furnished  at  the  county's  expense,  to  enable  a  bill  of  exceptions 
to  be  prepared. 

*In  Burton  v.  8iQte,  76  Ind.  477,  it  was  held  that  refusal  to  be  governed 
by  request  in  the  selection  was  not  error  unless  there  was  in  the  par- 
ticular circumstances  an  abuse  of  discretion. 

A  defendant  in  a  criminal  case  cannot,  by  refusing  to  be  represented  by 
counsel  appointed  by  the  courts  or  by  anyone  other  than  the  counsel 
selected  by  himself,  coerce  the  court  to  appoint  the  latter  to  defend 
him  at  the  public  expense.  He  may  have  whatever  counsel  he  chooses 
to  retain,  and  he  may  refuse  to  accept  the  services  of  any  counsel 
not  wanted  by  him;  but,  to  be  defended  at  the  public  expense,  he  must 
accept  the  services  of  any  reputable  attorney  the  court  may  in  its  dis- 
cretion see  fit  to  appoint.    Baker  v.  State,  80  Wis.  474,  56  N.  W.  1089. 

In  People  v.  Murray,  52  Mich.  28,  17  N.  W.  843,  it  was  said  to  be  cus- 
tomary to  allow  the  defendant  to  choose  for  himself;  but  it  was  also 
held  that  where  counsel  assigned  acts  without  objection  upon  the  part 
of  the  defendant,  and  without  complaint  that  he  does  not  fairly  repre- 
sent his  client^  the  appellate  court  will  not  interfere. 

5.  —  additional  coniuel. 

It  is  not  an  abuse  of  discretion  for  the  courts  after  the  jury  is 
partially  selected,  to  refuse  the  application  of  one  accused  of  murder 
to  have  another  attorney  joined  as  additional  counsel,  where  the  lat- 
ter is  a  relative  of  the  judge,  and  his  appointment  would  disqualify 
the  judge,  and  would  result  in  a  discharge  of  the  jurors  selected  and 
a  continuance  of  the  trial.^ 

^People  v.  Gregory,  120  Cal.  16,  52  Pac  41, 

6.  —  ntunber  of  coimsel. 

The  number  of  counsel  required  to  secure  to  an  accused  unable  to 
pay  for  their  services  a  fair  and  impartial  trial  is  within  the  dis- 
cretion of  the  trial  court.^ 

^Keyes  v.  State,  122  Ind.  527,  23  N.  E.  1097. 

7.  — to  prosecute  appeal. 

Befusal  to  appoint  counsel  to  prosecute  an  appeal  from  a  convic- 
tion, on  the  ground  that  defendant  was  without  means  to  employ 
counsel,  will  not  be  considered  on  appeal,  where  the  defendant  was 
lepresented  by  counsel  at  the  trial.^ 

*8tate  V.  Cro88,  95  Iowa,  629,  64  N.  W.  614,  where  the  court  said  that  the 
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'  purpose  of  the  statute  in  penuittang  the  appointment  ci  an  attorney 
for  the  defendant  in  a  criminal  case  is  to  enable  him  to  have  the  as- 
sistance of  an  attorney  in  making  his  defense,  to  prevent  a  failure  of 
justice.  ''If  the  defense  has  already  been  made,  there  is  ndther  reason 
nor  authority  for  the  appointments" 

And  under  the  Iowa  Code  (H  6313,  5314),  providing  for  the  appointment 
of  counsel  for  an  accused  who  appears  for  arraignment  without  counsel, 
and  that  the  counsel  appointed  may  at  his  option  follow  the  case  into 
the  supreme  court,  a  trial  court  cannot  appoint  counsel  to  prosecute 
an  appeal  to  the  supreme  court  and  to  retry  the  case  if  a  new  trial  be 
granted,  where  the  request  for  his  appointment  is  made  after  conviction 
on  the  second  trial.    BtaU  ▼•  Oater,  109  Iowa,  69,  80  N.  W.  222. 

8.  —  oompensation. 

As  to  whether^  in  the  absence  of  statute^  oonnsel  aERBigned  to  de- 
fend persons  accused  of  crime  have  any  claim  against  the  county 
for  their  fees  and  disbursements^  the  decisions  are  conflicting.^ 

^See  Howard  County  Oomrt.  y.  Pollard,  153  Ind.  371,  55  K.  E.  87  (dictum) ; 
Wehh  V.  Baird,  6  Ind.  13;  HaU  v.  Washington  County,  2  G.  Greene,  473; 
Dane  County  v.  Smith,  13  Wis.  585,  80  Am.  Dec  754,  establishing  the 
liability  for  fees. 

But  by  the  weight  of  authority  there  is  no  liability  for  fees.  Ca«e  v. 
Bhaumee  County  Comra.  4  Kan.  511;  Lament  v.  Bolano  County,  40 
Cal.  150;  Elam  v.  Johnson,  48  Ga.  348;  Kelley  ▼.  Andrew  County,  43 
Mo.  338;  Johnston  v.  Leufia  d  Clarke  County,  2  Mont.  150;  Wright 
▼.  State,  3  Heisk.  256;  State  v.  Simmons,  43  La.  Ann.  001,  10  So.  382; 
Arkansas  County  v.  Freeman,  31  Ark.  266;  Rows  v.  Tuba  County,  17 
Cal.  61 ;  Vise  v.  Hamilton  County,  10  111.  78 ;  Bacon  v.  Wayne  County, 
1  Mich.  461  (now  regulated  by  statute) ;  Wayne  County  v.  Waller,  00 
Pa.  00,  35  Am.  Rep.  636;  People  ew  rel.  Brown  v.  Onondaga  County 
Supers.  3  How.  Pr.  N.  S.  1,  4  N.  Y.  Crim.  Rep.  102;  Dismukes  v.  Nosnh 
hee  County  Supers,  58  Miss.  612,  38  Am.  Rep.  330;  People  est  rel.  Ran- 
som V.  Niagara  County  Supers.  78  N.  Y.  622. 

Nor  for  necessary  disbursements.  Wayne  County  v.  Waller,  00  Pa.  99,  35 
Am.  Rep.  636. 

In  some  of  the  states  this  is  regulated  by  statuta  Thus,  in  Michigan: 
3  Comp.  Laws  (12018)  S  1.  See  Withey  v.  Osceola  Circuit  Judge,  108 
Mich.  168,  65  N.  W.  668,  and  People  v.  Hanifan,  00  Mich.  516,  50  N.  W. 
611,  construing  this  statute. 

In  Alabama  a  statute  passed  in  1868  authorized  the  app<Mntment  in  ctf« 
tain  counties  of  counsel  to  defend  poor  prisoners,  fixing  the  compen- 
sation of  such  counsel  at  one  half  of  that  allowed  by  law  to  solidtora. 
And  in  Mobile  Commissioners*  Ct.  v.  Turner,  45  Ala.  100,  it  was  held 
that  counsel  so  appointed  were  entitled  to  the  compensation  provided 
by  that  statute,  whether  the  prosecution  resulted  in  an  acquiUal  or  a 
conviction;  that  the  amount  in  cases  of  conviction  was  to  be  governed 
by  the  solicitor's  fee  allowed  in  case  of  such  a  conviction;  and  that 
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where  the  proaecntion  resulted  in  acquittal,  dismissal,  or  fioUe  protequir 
the  eompensatioa  was  governed  by  the  grade  of  the  offense  charged, 
on  which  there  might  have  been  a  conviction. 

In  Nevada  a  statute  allows  counsel  appointed  by  the  court  "such  fee- 
as  the  court  may  fix,  not  to  exceed  $50,"  and  provides  that  he  can- 
not be  compelled  to  foUow  a  case  to  another  county  or  into  the  su- 
preme courts  but  that  if  he  does  so  he  may  recover  an  enlarged  com- 
pensaticm,  to  be  graduated  on  a  scale  corresponding  to  the  prices  al-^ 
lowed.  And  in  Washoe  County  v.  Humboldt  County,  14  Nev.  123,  it 
was  held  that  counsel  so  appointed  is  entitled  to  a  fee  not  ezoeedingi 
$50  for  defending  the  case  in  the  county  where  the  prisoner  was  in- 
dicted; and  if  the  cause  is  transferred  to  another  county,  and  coun- 
sel voluntarily  follows  the  case  and  defends  the  prisoner  there^  he  i» 
entitled  to  an  additional  compensation  not  to  exceed  $50;  and  that  11 
the  case  is  thereafter  foUowed  to  the  supreme  court,  counsel  would  be- 
entitled  to  a  further  compensation  not  to  exceed  $50. 

In  Ohio  a  statute  (1  S.  &  a  Stat  1894)  provides  ''that  it  shall  not  be  law- 
ful for  the  county  auditor  of  any  county  in  this  state  to  audit  or  allow- 
any  account,  bill,  or  daim  hereafter  presented  by  any  attorney  or 
counselor  at  law  for  services  performed  under  the  provisions  of  the- 
14th  section  of  the  act  entitled  ''An  Act  Directing  the  Mode  of  Pro- 
ceeding in  Criminal  Gases,'  until  said  account,  bill,  or  claim  shall 
have  been  examined  and  allowed  by  the  county  commissioners  of  the- 
proper  county,  and  the  amount  so  allowed  for  such  services  certified 
by  said  county  commissioners."  Previous  to  that  statute  a  practice 
had  prevailed  by  which  courts  allowed  and  certified,  and  the  county 
auditor  paid,  fees  to  counsel  assigned  to  prisoners;  and  in  Oewuga 
County  Comr9.  v.  Ranney,  13  Ohio  St.  388,  it  was  held  to  be  the  inten- 
tion of  the  legislature  by  this  statute  to  place  the  county  commissioners 
in  the  position  before  assumed  by  the  courts,  of  allowing  such  a  fee  as 
might  be  deemed  proper,  and  that  no  appeal  from  the  county  com- 
missioners would  lie  to  the  court  of  common  pleaa  by  counsel  who  were- 
dissatisfied  with  an  award  made  by  such  county  commissioners. 

Where  two  or  more  persons  are  jointly  indicted  for  a  capital  offense,  and 
by  order  of  court  are  tried  jointly,  and  on  application  therefor  the  court 
assigns  different  counsel  for  each,  the  judge  presiding  has  authority 
under  the  Maine  statute  to  allow  not  exceeding  $150  in  all  for  the- 
services  of  counsel  for  any  one  trial,  including  services  upon  appeal 
or  upon  exceptions  before  the  lower  court.    Anonymous,  76  Me.  207. 

N.  Y.  Ck>de  Grim.  Proc.  §  308,  firing  the  compensation  to  be  allowed  coun- 
sel in  capital  cases,  applies  to  the  trial  and  appellate  courts  separately, 
and  not  collectively.  People  v.  Ferraro,  162  N.  Y.  545,  57  N.  E.  167,. 
Overruling  in  effect  People  ew  rel.  Ceaki  v.  Color,  44  App.  Div.  183,  60- 
N.  Y.  Supp.  556, 


9.  In  aid  of  proseontion ;  private  oonnBel. 

With  the  consent  of  the  court  private  counsel  may  be  allowed  to- 
aasist  the  prosecution.^ 

^Macfarland*s  Trial,  8  Abb.  Pr.  N.  S.  57,  Giting  1  Bishop,  Grim.  Proc.  9  098  p 
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United  States  v.  Hantoay,  2  Wall.  Jr.  139,  Fed.  Cas.  No.  15,299;  Bounds 
▼.  State,  67  Wis.  45,  14  N.  W.  865;  Stats  y.  Orriok,  106  Mo.  Ill,  17  S. 
W.  176,  320. 

So  held  of  assistant  counsel  employed  by  the  prosecuting  witness  or  rela<- 
tives  and  friends.  State  v.  Shreves,  81  Iowa,  615,  47  N.  W.  899  (hold- 
ing that  such  practice  is  not  forbidden  by  act  of  21st  Gen.  Assem.  chap. 
73,  9  4) ;  State  v.  Rue,  72  Minn.  296,  75  K.  W.  235;  People  v.  Calton,  5 
Utah,  451,  16  Pac.  902;  People  y.  TidwsU,  4  Utah,  500,  12  Pac.  61 ;  Ben^ 
nyfield  v.  Com.  13  Ky.  L.  Rep.  446,  17  S.  W.  271. 

Even  though  he  is  complainant's  attorney  in  a  civil  action  against  the  ac- 
cused.   State  T.  Shinner,  76  Iowa,  147,  40  N.  W.  144. 

And  a  conviction  will  not  be  disturbed  on  appeal  bec&use  the  prosecuting 
attorney  and  the  acting  prosecuting  attorney  did  not  participate  in  the 
prosecution, — especially  where  they  were  ill.  Taylor  v.  State  (Ter. 
Crim.  App.)  42  S.  W.  285. 

And  in  People  v.  Foote,  93  Mich.  38,  52  N.  W.  1036,  it  was  held  to  be  dis- 
cretionary with  the  court  to  permit  the  business  associate  of  the  prose- 
cuting officer,  who  had  attended  a  prosccuticm  for  the  People  in  the  jus- 
tice's court,  but  who  was  not  employed  by  any  private  party,  and  had 
no  interest  in  the  matter,  to  assist. 

In  Louisiana  the  district  attorney  may  employ  counsel  to  assist  him,  and 
the  closing  argument  may  be  made  by  such  counsel,  instead  of  by  tha 
district  attorney.    State  v.  Mack,  45  La.  Ann.  1155,  14  So.  141. 

And  the  accused  cannot  complain  that  a  former  district  attorney  assists. 
State  V.  Reed,  49  La.  Ann.  704,  21  So.  732. 

The  Nebraska  statute  allowing  the  appointment  of  an  attorney  to  perform 
the  duties  of  a  county  attorney  in  case  ol  the  latter's  disability  was  held 
in  Korth  v.  State,  46  Neb.  631,  65  N.  W.  792,  not  to  be  in  conflict  with 
the  Nebraska  Bill  of  Rights,  9  10,  requiring  the  legislature  to  provide 
by  law  for  holding  persons  to  answer  for  criminal  offenses  on  informa- 
tion of  a  public  prosecutor. 

10.  —  appointing  counsel  to  assist  prosecution. 

It  is  within  the  discretion  of  the  court  to  direct  the  employment 
of  counsel  to  assist  the  prosecution  on  a  trial  for  felony.^ 

*Bhular  v.  State,  105  Ind.  280,  55  Am.  Rep.  211,  4  N.  E.  870  (Citing  Wood 
V.  State,  92  Ind.  269;  Siebert  v.  State,  95  Ind.  471;  Tull  v.  State  ex 
rel.  Qlessner,  99  Ind.  238;  Bradshaw  v.  State,  17  Neb.  147,  22  N.  W. 
361;  State  v.  Montgomery,  65  Iowa,  483,  22  N.  W.  639) ;  Hall  v.  State, 
132  Ind.  317,  31  N.  E.  536;  Com.  v.  Eisenhower,  181  Pa.  470,  37  Atl. 
621. 

8.  P.,  Com,  V.  Scott,  123  Mass.  222,  25  Am.  Rep.  81  (saying  that  this  may 
be  done  in  a  criminal  case,  if  the  interests  of  public  justice  seem  to  re- 
quire, and  the  counsel  acts  without  assurance  or  expectation  of  com- 
pensation from  any  private  person). 

And  the  court  may  appoint  as  such  counsel  an  attorney  employed  by  per* 
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tons  interested  in  securing  a  vigorous  and  effective  prosecution.  Keyea 
T.  State,  122  Ind.  627,  23  K.  K  1097. 

11.  Amicus  cum 

The  refusal  of  the  court  to  allow  private  counsel  to  act  in  aid  ot 
the  prosecution  does  not  preclude  such  counsel  from  offering  sug- 
gestions as  amicus  curias.^ 

^People  V.  Oihha,  70  Mich.  425,  38  N.  W.  257. 


II.— INTEKPRETEE. 


1.  Power  of  court.  8.  Function  of  interpreter. 

2.  Oath.  4.  Rebuttal. 

1.  Power  of  court. 

The  court  has  inherent  power,  in  the  absence  of  statute,^  to  resort 
to  the  aid  of  an  expert  to  interpret  language  other  than  English, 
whether  vocal  or  symbolic,  when  used  on  the  trial,  if  foreign  either 
to  the  accused,  or  the  court,  or  a  juror,  or  a  witness  whose  testimony 
may  depend  upon  it.* 

'In  Sohall  V.  Eisner,  58  6a.  190,  it  was  held  that  a  code  provision  allowing 
evidence  to  be  given  through  an  interpreter  merely  re-enacta  what  has 
always  been  the  law. 

*State  V.  Hamilton,  42  La.  Ann.  1204,  8  So.  304;  Bom  r.  State,  08  Ala. 
23,  13  So.  329;  Territory  v.  Tltomason,  4  N.  M.  154,  13  Pac.  223  (hold- 
ing that  if  part  of  the  jury  not  understanding  English  cannot  com- 
municate with  the  others,  the  court  can  permit  a  sworn  interpreter  to 
aid  thdr  communication  with  each  other  in  deliberation).  See  also 
cases  in  note  to  Com,  v.  Voae  (Mass.)  17  L.  R.  A.  813. 

In  Sicagga  v.  State,  108  Ind.  53,  8  N.  E.  695,  it  was  held  that,  under  the 
statute  (Ind.  Rev.  Stat.  1881,  §  495)  providing  that  interpreters  may 
be  sworn  to  interpret  truly  whenever  necessary,  a  person  having  even 
an  imperfect  knowledge  of  the  sign  language  might  be  sworn  to  in- 
terpret a  deaf  and  dumb  witness;  and  the  court  might  thus  employ 
two  persons  at  once. 

And  a  witness  who  has  an  imperfect  knowledge  of  the  English  language 
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may  be  allowed  to  give  his  teBtlmony  through  an  interpreter,  even  after 
he  has  given  some  testimony  in  English.  8taU  v.  Beveraon,  78  Iowa, 
663,  43  N.  W.  533. 

2.  Oath. 

An  interpreter,  nnlesB  he  be  a  sworn  officer  acting  under  statute 
authority,  should  be  sworn  in  the  cause.^ 

'This  results  from  the  nature  of  his  function  when  called  in  aid  of  the 
court  without  statute  authority.  See  Form  of  Oath  of  an  Interpreter, 
in  2  Abb.  New  Pr.  700. 

3.  Function  of  interpreter. 

In  the  absence  of  statute,  the  function  of  the  interpreter  is  Ihat 
of  an  expert  witness,  though  called,  it  may  be,  by  the  court.^ 

*A  person  is  not  incompetent  to  act  as  interpreter  before  the  grand  jury 
because  he  is  also  a  witness.  People  y.  Ramirez,  66  Cal.  533,  38  Am. 
Rep.  73. 

The  fact  that  the  interpreter  is  assisted  by  one  or  more  persons  present, 
unsworn,  and  uses  their  knowledge  to  assist  his  own  judgment  in  case 
of  doubt,  giving  his  own  interpretation  finally  to  the  court,  is  not 
ground  for  new  triaL  United  Btatee  y.  Qiheri^  2  Sumn.  19,  Fed.  Cas. 
No.  15,204. 

4.  Sebuttal. 

The  accuracy  of  the  interpretation  of  the  sworn  interpreter  may  be 
impeached,  and  is  ultimately  to  be  determined  by  the  jury.^ 

^SJcagge  v.  State,  108  Ind.  53,  8  N.  E.  605  (dictum),  Citing  United  States 
V.  Oihert,  2  Sumn.  19,  Fed.  Cas.  No.  15,204;  Schnier  v.  People,  23  111. 
17.    See  also  cases  in  note  to  Com.  v.  Voee  (Mass.)  17  L.  R.  A.  813. 


IIL— CONTEMPT. 


1.  Inlierent  power  of  court  3.  Newspaper  publicatioiui, 

2.  Acts  and  omissions  In  presence  of 

court. 

1.  Inherent  power  of  court. 

The  court  has  inherent  power,  even  mthotit  the  aid  of  statute,  to 
punish  contempt  committed  in  the  immediate  view  and  presence  of 
the  court)  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice,  as  well  as  the  nusbehavior  of  its  officers  in  official  transac- 
tiona,  and  disobedience  or  resistance  by  any  person  of  a  lawful  com- 
mand of  the  court^ 

*B»  parte  Terry,  128  U.  8.  289,  82  L.  ed.  405,  9  Supp.  Ct  Kep.  77,  Affinning 
36  Fed.  419  (Tiolence  in  presence  of  the  court,  and  resistance  to  offi- 
cers; form  of  commitment  sustained,  128  U.  S.  297,  32  L.  ed.  400,  9  Sup. 
Ot.  Rep.  77).  For  similar  cases,  see  B0  parte  Stiee,  70  Osl.  51,  11  Pac. 
459;  Be  Bea,  14  Oox  C.  G.  139;  Be  Percy,  2  Daly,  530.  And  see  cases 
cited  in  notes  to  Baker  y.  State  (Ga.)  4  L.  Rl  A.  128,  and  State  y. 
Kaieer  <6r.)  8  L.  R.  A.  584. 

In  Hale  y.  State,  55  Ohio  St.  210,  36  L.  R.  A.  254,  45  N.  E.  199,  it  was 
held  that  the  legislature  is  without  authority  to  abridge  the  power 
of  a  court  created  by  the  Constitution  to  punish  contempts  summarily, 
such  power  being  inherent  and  necessary  to  the  exercise  of  its  Judicial 
functions;  and  that  the  statute  under  consideration  in  that  case  (Rey. 
Stat,  9S  6906,  6907)  would  not  be  so  construed  as  to  impute  to  the 
legislature  an  intention  to  abridge  such  power.  If  the  court  obtains 
its  powers  from  the  Ck>nstitution,  then  its  power  to  punish  for  con- 
tempt can  be  taken  away  only  by  constitutional  provision.  On  the 
other  hand,  if  the  court  is  merely  a  creature  of  the  l^slature,  it  is 
not  unreasonable  to  say  that  the  power  which  created  it,  or  which  has 
the  constitutional  right  to  determine  its  jurisdiction,  may  restrict  it 
in  respect  to  the  punishment  for  contempt  For  authorities  on  this 
qfoestion,  see  note  to  Sale  v.  State  (Ohio)  36  L.  R.  A.  254. 

18 
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2.  Acts  and  omiirions  in  presence  of  conrt. 

A  contempt  is  committed  where  a  witness  contomaciouslj  and  nn* 
lawfully  refuses  to  be  sworn  or  affirmed,*  or  to  answer  a  proper  ques- 
tion on  examination  in  court  or  before  the  grand  inquest,*  or  fraudu- 
lently evades  appearance  when  tinder  recognizance,'  or  violates  the 
order  of  exclusion,*  or  whenever  the  person  accused  is  guilty 
of  any  wilful  act  which  is  calculated  in  its  consequences  to  impede, 
embarrass,  or  obstruct  the  court  in  the  administration  of  juAtice.^ 

*N.  Y.  Pen.  Ck)de,  9  143,  subd.  6. 

^People  ex  rel.  Hockley  y.  Kelly,  24  N.  Y.  74.  Refusal  to  answer  question 
before  the  grand  jury;  form  of  commitment  sustained.  In  this  case 
it  appeared  by  the  record  returned  that,  the  relator  and  the  grand  jury 
being  present  in  court,  it  was  stated  on  the  part  of  the  jury  that  the 
relator  had  declined  to  answer  the  interrogatory,  basing  his  refusal  upon 
the  constitutional  provision  (art.  1,  9  6)  against  compelling  a  witness 
to  give  evidence  against  himself.  It  was  held  that,  as  the  question 
thus  came  before  the  court,  the  relator  had  waived  the  formality  of 
having  the  interrogatory  repeated  in  the  jury  room,  and  the  court 
was  at  liberty  to  act  as  it  did  upon  that  waiver;  and  that  the  refusal, 
in  respect  of  its  being  a  contempt,  was  committed  "in  the  immediate 
view  and  presence  of  the  court;"  and  that  the  court  was,  under  the 
statute  regulating  the  punishment  of  such  contempts,  authorized  to  act 
without  further  evidence.    And  see  N.  Y.  Pen.  Code,  §  143,  subd.  6. 

See  also,  <hi  this  question.  People  ea  reL  Phelpe  v.  Fancher,  2  Hun,  226,  4 
Thomp.  &  G.  467,  Beversing  15  Abb.  Pr.  N.  &  3S  (refusal  to  testify 
before  grand  jury) ;  People  e»  rel.  Miiohell  v.  Sheriff,  7  Abb.  Pr.  96 
(refusal  of  witness  to  produce  document;  form  of  commitment  sus- 
tained) ;  Re  Ellerhe,  13  Fed.  530  (witness  refusing  to  obey  subp<sna, 
and,  departing  from  the  district,  arrested  in  another  district). 

As  to  whether  or  not  an  expert  witness  can  be  punished  as  for  contempt 
for  refusing  to  testify  without  receiving  compensation  other  than  or- 
dinaiy  witness  fees,  see  Diwon  v.  People,  168  IlL  170,  48  N.  £.  108,  S.  C, 
with  note,  39  L.  R.  A.  116;  and  authorities  reviewed  in  note  to  Flinn  v. 
Prairie  County  (Ark.)  27  L.  R.  A.  669. 

H)om,  V.  Carter,  11  Pick.  277. 

*People  V.  Boseovitch,  20  Cal.  436. 

*Cheadlc  v.  State,  110  Ind.  301,  11  N.  E.  426.  And  see  cases  cited  in  notes 
to  Baker  v.  State  (Ga.)  4  L.  R.  A.  128,  and  State  v.  Kaiser  (Or.)  8  L. 
R.  A.  684. 

Such  as  assaulting  or  threatening  an  adversary  for  instituting  a  suit,  or 
a  counselor  for  being  retained,  or  a  juror  for  rendering  verdict,  or  a 
jeiler  for  keeping  one  in  safe  custody.  1  Hawk.  P.  C.  chap.  21,  9  14; 
3  Inst  142. 

Or  arranging  with  a  juror  to  convey  intelligence  by  signals  as  to  how  the 
jury  stood  with  regard  to  their  verdict.  State  v.  Doty,  32  N.  J.  L. 
403,  90  Am.  Dec.  671. 


in.— CONTBMPT,  !& 

Or  xising  oontumelioiiB  words  to  or  of  the  court  in  its  presence  and  while^ 
the  judge  is  in  execution  of  his  office.    Btaie  v.  Johnson,  2  Bay,  385. 

And  as  to  letters  to  the  court  or  jury,  see  Bergh'i  Case,  10  Abb.  Pr.  K.  S. 
260.  See  also  cases  cited  in  note  to  State  v.  Kaiser  (Or.)  8  L.  R.  A. 
584. 

For  authorities  as  to  whether  or  not  allegations  in  applications  for  change 
of  venue  may  be  contempt  of  court,  see  Thomas  v.  People,  14  Colo.  254, 
D  L.  R.  A.  569,  23  Pac  326;  MulUn  v.  People,  15  Cola  437,  24  Pac» 
880,  S.  C,  with  note,  9  L.  R.  A.  566. 

The  power  of  the  court  to  exclude  traffic  from  the  street  by  a  temporary 
barricade,  when  necessary  to  secure  sufficient  silence  for  the  proceed- 
ings, was  sustained  in  Belvin  v.  Richmond,  85  Va.  574,  1  L.  R.  A.  807, 
8  S.  K  378,  holding  that  an  ax^ion  by  one  injured  by  the  barricade- 
would  not  lie. 

3.  Vewspaper  publications. 

A  newspaper  pubKcation  during  the  conrse  of  a  trial,  which  reflects 
on  the  court,  or  aasails  the  litigants,  or  seeks  to  intimidate  the  wit- 
nesses, or  spreads  before  the  jury  an  opinion  on  the  merits  of  the 
controversy,  or  threatens  them  with  public  odiimi,  or  attempts  to 
dictate  the  decision,  or  in  any  improper  way  endeavors  to  influence 
the  determination, — ^is  a  contempt  of  court.^ 

^People  V.  Durrani,  116  Cal.  179,  48  Pac.  75;  Re  Cheeseman,  49  N.  J.  L. 
115,  60  Am.  Rep.  596,  6  AtL  513;  State  v.  Frew,  24  W.  Va.  416,  49  Am. 
Rep.  257.  And  for  other  authorities  on  this  question,  see  cases  cited 
in  note  to  State  v.  Kaiser  (Or.)  8  L.  R.  A.  584. 

But  the  publication  must  have  reference  to  a  pending  suit  or  proceeding. 
State  y.  Kaiser,  20  Or.  50,  8  L.  R.  A.  584,  23  Pac  964.  And  not  ta 
proceedings  which  are  past  and  ended.  Cheadle  ▼.  State,  110  Ind.  301, 
11  N.  £.  426. 

In  State  v.  TugweU,  19  Wash.  238,  52  Pac.  1056,  it  is  held  that,  under 
the  inherent  power  vested  in  courts  by  the  common  law  respecting 
the  punishment  of  contempts,  and  under  the  authority  of  Ballinger'f 
Code,  §  5798,  providing  that  "disorderly,  contemptuous,  or  insolent  be- 
havior toward  the  Judge  while  holdiug  the  court,  tending  to  impair  its 
authority,  or  to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceedings,"  shall  be  deemed  a  contempt  of  court,  the  publication  in 
a  newspaper,  while  a  cause  is  pending  on  appeal  before  the  supreme 
court,  of  an  article  reflecting  on  the  integrity  ol  the  court  or  of  one 
of  the  Judges  thereof,  and  which  tends  to  embarrass  and  disturb  the 
conclusion  of  the  court  in  the  determination  of  the  cause  pending  be- 
fore it,  is  such  conduct  as  to  warrant  the  court's  proceeding  against 
the  offender  by  attachment  for  contempt.  This  case  also  holds  in  this- 
connection  that  a  cause  on  i^peal  to  the  supreme  court  remains  pend- 
ing, and  within  the  Jnrisdictioa  of  the  court  to  make  any  modiflca- 
tion  of  its  decision,  until  the  final  judgment  has  been  rendered  and  the 
rendttitiir  innied  thereon* 


IV.— CHALLENGES  TO  THE  GRAND  JURY. 


[The  rule  varies  in  different  jurisdictions  as  to  whether  objections 
to  the  grand  jury  are  to  be  presented  by  challenge,  by  plea  in  abate- 
ment (see  post.  Division  XVIII.),  or  by  motion  to  quash  (see  post. 
Division  XIV.).  And  see  Oibhs  v.  State,  46  N.  J.  L.  379,  46  Am. 
Rep.  782,  and  cases  cited ;  note  to  State  ex  rel.  Dunn  v.  Noyes  (Wis.) 
27  L.  R.  A.  776.  As  to  qualifications  of  grand  jurors  generally,  see 
note  to  State  v.  Russell  (Iowa)  28  L.  R.  A.  195.  As  to  the  right  of 
women  to  serve  on  the  grand  jury,  see  cases  in  note  to  State  ex  reL 
Crow  V.  Hostetter  (Mo.)  88  L.  R.  A.  214.] 


1.  ObjeetioDB  to  the  array.  4. mode  of  taking. 

2.  ^-  verifioation.  6.  ^-  Federal  courts. 

3.  -»to  indiyiduals. 

1.  Objections  to  the  array. 

At  common  law,^  and  by  express  statute  in  some  of  the  states,* 
but  not  under  the  New  York  statute,'  a  person  held  on  a  criminal 
charge  may  interpose  a  challenge  to  the  array  of  the  grand  jury, 
on  grounds  affecting  the  validity  of  the  whole  panel. 

*8tate  ▼.  Stoayze  (N.  J.)  2  Crim.  L.  Mag.  361  {dictum,  in  case  of  bias  of 
sheriff) ;  State  v.  MoNamara,  3  Nev.  70;  Cody  v.  Biate,  3  How.  (Miss.) 
27. 

It  is  said  in  Thompson  &  Merriam  on  Juries,  S  507,  that  there  is  no  case 
showing  any  authentic  instance  of  a  challenge  allowed  to  grand  jurors, 
either  individually  or  to  the  array,  at  c(»nmon  law;  and  it  is  asserted 
in  §  519  that  the  right  exists  in  the  states  of  the  Union  <Hily  by  force 
of  statute  law.    See  People  t.  Lauder,  82  Mich.  109,  46  N.  W.  956. 

In  California  a  challenge  to  the  panel  is  allowed  by  the  statute  (Pen. 
Code,  99  895,  896)  on  the  ground  (1)  that  the  requisite  number  of 
ballots  was  not  drawn  from  the  Jury  box  of  the  county;  (2)  that  no- 
tice of  the  drawing  of  the  grand  jury  was  not  given;  or  (3)  that  the 
drawiiig  was  not  had  in  the  presence  of  the  officers  designated  by  law. 

16 
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And  these  are  the  only  grounds  of  challenge  to  the  panel  which  the 
statute  recc)gnize8;  all  others  are  excluded,  apparently  eso  induairia. 
People  V.  BouihtDell,  46  Cal.  141;  People  v.  Simmons,  119  Cal.  1,  50 
Pac.  844. 

In  Minnesota  a  challenge  to  the  panel  is  allowed  hy  statute  (Qen.  Stat. 
1894,  9  7189)  for  that  (1)  the  requisite  number  of  ballots  was  not 
drawn  from  the  grand  jury  box  of  the  county;  (2)  the  drawing  was 
not  had  in  the  presence  of  the  officer  designated  by  law;  (3)  the  draw- 
ing was  not  had  at  least  fifteen  days  before  court.  State  v.  Russell, 
69  Minn.  503,  72  N.  W.  832. 

In  Iowa  the  Code  (§  5241)  authorizes  challenges  to  the  panel,  before  the 
jury  is  sworn,  only  for  the  reason  that  the  grand  jury  was  not  selected, 
drawn,  or  summoned  as  prescribed  by  law.  State  ▼.  Russell,  90  Iowa, 
569,  28  L.  R.  A.  195,  58  N.  W.  915.  And  one  who  has  been  held  to 
abide  its  action  cannot,  by  a  motion  to  quash,  challenge  the  grand  jury 
after  it  is  sworn.  State  y.  Pierce,  90  Iowa,  500,  58  N.  W.  891.  And 
a  challenge  on  the  ground  that  the  grand  jury  was  not  appmnted,  drawn, 
end  Bummcmed  as  prescribed  by  law  is  properly  overruled  where  it  was 
drawn  and  summoned  in  the  manner  provided  by  law  at  the  time,  al- 
though the  law  was  subsequently  changed  before  the  finding  of  the  in- 
dictment.   State  V.  Wiltsey,  103  Iowa,  54,  72  N.  W.  415. 

In  Montana  the  criminal  practice  act  (Comp.  Stat.  div.  3,  §  119)  provides 
for  challenges  to  the  panel.    State  v.  King,  9  MonL  445,  24  Pac.  265. 

In  Texas,  by  statute  (Pen.  Code,  arts.  377,  380),  challenges  to  the  array 
are  the  exclusive  mode  of  objecting  to  the  legality  of  the  grand  jury, 
and  are  allowed  only  on  the  grounds,  (1)  that  the  persons  summoned  are 
not  the  persons  who  were  selected,  and  (2)  that  the  officer  summoning 
Jurors  by  order  of  the  court  acted  corruptly.  Kemp  v.  State,  11  Tex. 
App.  174;  Hart  y.  State,  15  Tex.  App.  202,  49  Am.  Eep.  188.  But  a 
defendant  confined  in  jail,  who  desires  to  avail  himself  of  this  right 
under  this  statute  to  challenge  the  array  of  the  grand  jury,  must  re- 
quest that  he  be  brought  into  court  for  that  purpose;  and  in  the  ab- 
sence of  such  a  request  he  cannot  complain  that  he  was  not  afforded  an 
opportunity  to  exercise  such  right.  Wehb  v.  State  (Tex.  Crim.  App.) 
40  S.  W.  989. 

In  Oregon  the  statute  (Hiirs  Code,  §  1234)  denies  the  right  of  challenge 
either  to  the  panel  or  to  an  individual  grand  juror,  except  when  made 
by  the  court  on  the  ground  that  the  grand  jurors  are  not  qualified  to 
act  as  such.  State  v.  Dale,  8  Or.  229,  applies  the  rule  enacted  by  this 
statute,  but  says  nothing  about  the  statute  itself. 

^nder  the  New  York  statute  (Code  Crim.  Proc.  9  238)  no  challenge  is 
allowed  to  the  panel  or  to  the  array  of  the  grand  jury.  People  v. 
Hooghherk,  96  N.  Y.  149;  Carpenter  v.  People,  64  N.  Y.  483.  But  the 
court  may  in  its  discretion  at  any  time  discharge  the  panel,  and  order 
another  to  be  summoned,  for  one  or  more  of  four  causes  set  out  in  the 
statute. 
Abb.  Cb.— 2. 
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2.  —  veriflcation. 

A  challenge  to  tie  array  of  grand  jurors  need  not  be  verified.* 

^Cow  V.  PeopU,  80  N.  Y.  600,  Affirming  19  Hun,  430,  holding  it  not  within 
2  N.  Y.  Rev.  Stat.  731,  9  1,  which  requires  dilatory  plea*  to  be  proved 
by  affidavit,  etc. 

3.  —  to  individnalB. 

At  common  law,^  and  by  statute  in  several  of  the  states,*  a  per- 
son held  to  answer  a  criminal  charge  may  challenge  one  or  more 
individual  grand  jurors  for  any  cause  not  affecting  the  whole  paneL* 

^Btaie  v.  Bookafellaw,  6  N.  J.  L.  332  {dictum,  in  case  of  statutory  disquali- 
fication) ;  Kitrol  v.  State,  D  Fla.  9  (now  regulated  by  statute,  9  2810) ; 
Mutiek  V.  People,  40  111.  2G8  (recognizing  the  right,  but  holding  the 
expression  of  opinion  that  the  prisoner  was  guilty  not  to  be  ground 
for  such  challenge) ;  People  v.  Jewett,  3  Wend.  314  {dictum,  in  case 
of  bias);  Com.  v.  Clark,  2  Browne  (Pa.)  323;  United  States  v.  Rich- 
ardson, 28  Fed.  61  {dictum,  in  case  of  objection  to  method  of  drawing 
and  summoning).    For  other  authorities  see  poet.  Division  XVIII. 

In  McQuiUen  v.  State,  8  Smedes  ft  M.  587,  it  is  said  that  a  prisoner  who 
is  in  court,  and  against  whom  an  indictment  is  about  to  be  preferred, 
may  undoubtedly  challenge  for  cause;  this  is  not  questioned. 

In  West  Virginia  the  grand  jury  cannot  be  challenged  for  favor,  though 
it  may  be  for  cause;  but  the  court  has  no  power  to  test  the  qualifi- 
cations of  those  on  the  list  by  questioning  them  as  to  whether  they 
entertain  or  have  expressed  an  opinion  as  to  the  guilt  of  a  person  whose 
case  will  be  presented  to  them.  Eaatham  v.  Holt,  43  W.  Va.  599,  27 
8.  E.  883,  31  8.  E.  259. 

In  New  York  the  Code  of  Criminal  Procedure  (§§  237  et  aeq,)  enumerates 
the  causes  of  challenge,  and  regulates  the  practice. 

In  Iowa  one  so  held  may  challenge  individual  jurors  for  two  causes  only: 
( 1 )  That  the  juror  is  prosecutor  upon  a  charge  against  the  defendant, 
and  (2)  that  he  has  formed  or  expressed  such  an  opinion  on  the  merits 
as  would  disquaUfy  him  as  a  petit  juror.  State  v.  Shelton,  64  Iowa, 
333,  20  N.  W.  459  (holding  evidence  insufficient  to  show  prejudice  or 
disqualification  by  reason  of  opinion).  But  the  fact  that  a  brother 
of  the  prosecutor  is  a  grand  juror  is  not  ground  for  challenge.  State 
V.  Russell,  90  Iowa,  569,  28  L.  R.  A.  195,  58  N.  W.  915. 

In  California  the  Penal  Code  (§§  894,  896)  provides  for  challenges  to  in- 
dividual jurors  on  the  ground  of  minority,  alienage,  insanity,  that  the 
juror  is  prosecutor,  that  he  is  witness  for  the  prosecution,  duly  sub- 
poenaed, or  that  he  is  so  biased  or  prejudiced  that  he  cannot  act  impar- 
tially and  without  prejudice  to  the  substantial  rights  of  the  challenger; 
although  having  formed  or  expressed  an  opinion  upon  the  charge, 
founded  upon  public  rumor,  statements  in  public  journals,  or  common 
notoriety,  is  not  ground  for  challenge,  if  one  make  it  satisfactorily  ap- 
pear to  the  court  that  he  can  still  act  fairly  and  impartiaUy.    People 


IV. CHALLENGES  TO  THE  QEAWD  JUEY.  19 


▼.  Oray,  61  CaL  164  (involving  the  ground  last  enumerated,  and  hold- 
ing the  challenge  to  have  been  properly  disallowed). 

In  Michigan  a  person  so  held  may  challenge  a  grand  juror  upon  the  ground 
that  he  is  prosecutor  upon  any  charge  against  such  person  (3  Gomp. 
Laws  1881,  9  7).  And  it  was  said  in  People  v.  Lauder,  82  Mich.  100» 
46  N.  W.  956,  to  be  "evident,  as  was  held  in  Thayer  v.  People,  2  Dougl. 
(Mich.)  417,  thai  this  right  of  challenge  allowed  in  these  sections  can 
only  be  exercised  by  a  person  shown  to  the  court  to  be  under  prosecu- 
tion, and  whose  case  is  about  to  be  submitted  to  them." 

In  Arkanaaa  the  statute  gives  to  a  person  held  to  answer  a  criminal  charge 
the  right  to  challenge  a  grand  juror  on  the  ground  that  he  is  a  prose- 
cutor upon  any  charge  against  such  person,  or  that  he  is  a  witness  for 
the  prosecution.  In  Hudepeih  y.  Btate,  50  Ark.  534,  9  S.  W.  1,  this 
statute  was  held  to  apply  only  to  persons  held  to  answer  criminal 
charges  to  be  investigated  and  acted  upon,  and  not  to  a  person  already 
indicted,  but  against  whom  a  second  indictment  for  the  same  offense 
is  found  by  a  grand  jury  impaneled  after  the  discovery  of  the  destruc- 
tion of  the  first  indictment,  but  not  in  his  presence.  In  this  case,  upon 
discovery  of  the  destruction  of  the  first  indictment,  the  defendant  was 
brought  into  court  and  the  charge  submitted,  in  his  presence,  and  in 
that  of  his  counsel,  to  the  grand  jury  for  their  action,  and  it  was  held 
that)  as  he  did  not  then  object  to  any  of  the  jurors,  he  had  waived 
the  objection,  and  could  not  raise  it  by  a  subsequent  motion  to  set 
aside  the  indictment. 

In  Texas,  by  statute  (Pen.  Ck>de,  arts.  377,  381),  challenge  to  an  individual 
grand  juror  is  the  exclusive  mode  of  objecting  to  his  qualifications,  and 
is  allowed  only  on  the  grounds  (1)  that  the  juror  is  not  qualified,  (2) 
that  he  is  prosecutor  on  a  charge  against  the  accused,  and  (3)  that  he 
is  related  by  consanguinity  or  affinity  to  some  person  held  to  bail  or 
confined  upon  criminal  charge.    Kemp  v.  Biaie,  11  Tex.  App.  174. 

In  Merahon  v.  State,  51  Ind.  14,  it  was  held  that,  if  the  defendant  fails  to 
challenge  when  he  can  do  so,  he  should  be  regarded  as  having  waived 
the  right. 

'United  States  v.  Richardson,  28  Fed.  61.  For  conflict  of  authorities  as  to 
bias  by  expression  of  opinion,  see  State  v.  Hamlin,  47  Conn,  95,  36  Am. 
Rep.  54. 

It  seems  that  the  objection  that  a  juror  in  a  United  States  court  has  been 
summoned  oftener  than  once  in  two  years,  contrary  to  U.  8.  Rev.  Stat. 
§  812,  does  not  apply  to  a  grand  juror;  but  if  it  does,  it  can  only  be 
taken  by  challenge.  It  is  not  ground  for  attacking  the  indictment. 
Vnitfd  States  v.  Reeves,  3  Woods,  199,  Fed.  Cas.  No.  16,139. 

Challenge  of  an  individual  grand  juror  should  be  interposed  before  he  la 
sworn.    State  v.  Hamlin,  47  Conn.  95,  36  Am.  Rep.  54. 

4. mode  of  taking. 

Objections  to  particular  grand  jurors^  even  thougli  founded  on  tho 
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method  of  drawing  and  summoning^  are  not  to  be  taken  by  challenge 
to  the  array.^ 

VJnited  States  v.  Richardson,  28  Fed.  61.  Gray,  J.,  quotes  and  follows  the 
statement  of  Bradley,  J.,  in  United  States  v.  Gale,  100  U.  S.  65,  67,  71, 
27  Ii.  ed.  857-B59,  3  Sup.  Ct.  Rep.  1,  in  these  words:  "The  defendants 
should  either  have  moved  to  quash  the  indictment  or  have  pleaded  in 
abatement,  if  they  had  no  opportunity  or  did  not  see  fit  to  challenge 
the  array.  This,  we  think,  is  the  true  doctrine  in  cases  where  the  ob- 
jection does  not  go  to  the  subversion  of  all  the  proceedings  taken  in 
impaneling  and  swearing  the  grand  jury,  but  relates  only  to  the  quali- 
fication or  disqualification  of  certain  persons  sworn  upon  the  jury  or 
excluded  therefrom,  or  to  mere  irregularities  in  constituting  the  panel. 
There  are  cases,  undoubtedly,  which  admit  of  a  different  consideration, 
and  in  which  the  objection  to  the  grand  jury  may  be  taken  at  any  time. 
These  are  where  the  whole  proceeding  ol  forming  the  panels  is  void, 
as  where  the  jury  is  not  a  jury  of  the  court  or  term  in  which  the  in- 
dictment is  found,  or  has  been  selected  by  persons  having  no  authority 
whatever  to  select  them,  or  where  they  have  not  been  sworn,  or  where 
some  other  fundamental  requisite  has  not  been  complied  with.  United 
States  V.  (Me,  109  U.  S.  65,  67,  71,  27  L.  ed.  857-«69,  3  Sup.  Ct.  Rep.  1." 

6. — Federal  courts. 

A  state  statute  is  applicable  to  the  organization  of  grand  jurors 
in  the  Federal  courts  sitting  within  the  state.^ 

^U.  S.  Rev.  Stat  (2d  ed.)  9  800  (5  Stat  at  L.  394).  But  with  some  mar- 
gin for  discretion.    United  States  v.  Richardson,  28  Fed.  61. 

And  no  objection  is  available  in  these  courts  for  any  causes  not  specified 
in  the  state  st&tute.  United  States  v.  TaUman,  10  Blatchf.  21,  28, 
Fed.  Gas.  No.  16,429,  12  Myer's  Fed.  Dec.  8  1845,  Citing  and  approv- 
ing United  States  v.  Reed,  2  Blatchf.  435,  Fed.  Cas.  No.  16,134. 


v.— PRESENCE  AND  CUSTODY  OF  THE  ACCUSED. 


1.  Presence,  when  necessary.  3.  Officer — custody. 

2.  Prisoner  under  dvil  process.  4.  Manacling. 

1.  Presence,  when  necessary. 

It  is  error  tx>  proceed  with  the  trial  in  the  absence  of  the  defend- 
anty  when  a  felonj  is  charged,^  but  not  when  the  charge  is  a  mis* 
demeanor  only.* 

*Btate  Y.  Myrick,  38  Kan.  238^  16  Pac.  330;  Dougherty  v.  Cam.  69  Pa.  286; 
State  V.  Kelly,  07  K.  C.  404,  2  S.  E.  185;  Adame  v.  State,  28  Fla.  511, 
10  So.  106;  Brotcn  v.  State,  24  Ark.  620;  People  v.  Sprague,  54  Gal. 
92;  Coleman  v.  Com.  90  Va.  635,  19  S.  £.  161. 

Thus,  submitting  the  case  to  the  Jury,  and  sending  them  to  their  room, 
is  part  of  the  trial,  and  should  not  be  done  in  the  absence  of  the  ac- 
cused.   Allen  V.  Com.  86  Ky.  642,  6  S.  W.  646. 

The  rule  requiring  his  presence  is  for  the  benefit  of  the  accused,  and  to 
secure  him  the  means  of  intelligent  attention  to  the  proceeding,  that 
he  may  have  a  regular  trial.  It  is  not  an  arbitrary  rule  which  must 
be  carried  out  beyond  those  limits  and  against  his  own  opposition.  If 
he  had  a  right  to  prevent  his  own  trial  by  persisting  in  disturbances 
which  stopped  the  proceedings,  there  would  be  no  better  resistance  to  a 
capital  indictment  than  mere  obstreperousness. 

And  the  constitutional  right  of  the  person  charged  with  a  felony  to  be 
present  during  his  trial  is  not  riolated  by  a  statute  permitting  the 
trial  to  proceed  in  his  absence,  if  he  absents  himself  pending  the  trial. 
Core  V.  State,  52  Ark.  285,  6  L.  R.  A.  832,  12  S.  W.  564. 

Nor  will  a  conviction  be  reversed  because  of  his  absence  for  half  a  day 
during  his  trial,  where  he  was  present  on  a  prerious  day,  and  after- 
ward when  a  verdict  was  rendered,  and  his  counsel  made  no  application 
to  have  him  brought  into  court.  State  v.  MoGraw,  35  S.  G.  283,  14 
S.  £.  630. 

Nor  is  it  error  to  hear  arguments  in  his  absence,  on  motions  and  demur- 
rers, before  the  commencement  of  the  trial.  Miller  v.  State,  29  Neb. 
437,  45  N.  W.  451. 
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Or  to  allow  an  amendment  to  the  information  in  his  absence,  before  triaL 
State  y.  Beatty,  45  Kan.  402,  25  Pac.  809. 

And  in  State  t.  naeledahl,  3  N.  D.  36,  53  N.  W.  430,  it  was  held  that  a 
.       statute  requiring  the  personal  presence  of  one  accused  of  a  felony  does 

not  apply  to  the  making  of  an  order  allowing  the  prosecuting  officer  to 

file  a  new  information  curing  a  technical  defect. 

Excluding  from  the  courtroom  a  defendant  jointly  indicted  and  tried  with 

,        another,  while  the  latter  was  testifying,  was  held,  in  Rioharda  t.  Btaie, 

01  Tenn.  723,  20  a  W.  533,  to  be  a  violaticn  of  the  right  to  be  heard 

by  himself  and  his  counsel  guaranteed  by  the  Tennessee  Constitution 

^        to  every  defendant  in  a  criminal  prosecution. 

But  it  is  held  to  be  discretionary  with  the  trial  court  to  allow  a  defend- 
ant accused  of  murder  to  have  a  codefendant  who  is  to  be  separately 
tried  present  ready  for  consultation,  instead  of  calling  him  when  needed. 
State  T.  Weems,  06  Iowa,  426,  65  N.  W.  387. 

In  Melver  v.  State  (Tex.  Grim.  App.)  37  S.  W.  745,  it  was  held  that  one 
indicted,  apart  from  defendant,  for  burglary  alleged  to  have  been  com- 
mitted by  the  two  acting  together,  might  be  brought  into  court  and 
seated  by  the  defendant  for  the  purpose  of  identifying  the  two  together. 
See  also  State  v.  Hyde,  22  Wash.  551,  61  Pac.  719,  for  a  similar  hold- 
ing, where  the  two  were  jointly  indicted. 

And  for  other  authorities  on  this  question,  see  note  to  Oore  ▼.  State  (Ark.) 
5  L.  R.  A.  832. 

*State  V.  Baxter,  41  Kan.  516,  21  Pac.  650;  Oodfreidaon  v.  People,  88  111. 
284;  Sharp  y.  Cam.  16  Ky.  L.  Rep.  840,  30  S.  W.  414;  Canada  v.  Com. 
0  Dana,  304  (so  holding  when  the  defendant  is  under  recognizance) ; 
State  y.  Lucker,  40  S.  G.  540,  18  S.  £.  707;  Shiflett  y.  Com.  00  Va. 
386,  18  S.  E.  838.  Contra,  Oarman  y.  State,  66  Miss.  196,  5  So.  385; 
Slocovitch  y.  State,  46  Ala.  227. 

In  Colorado  the  Criminal  Code  (§  272)  provides  that  the  trial  for  criminal 
offenses  shall  be  conducted  according  to  the  common  law  unless  other- 
wise provided  for;  and  in  Laton  v.  People,  11  Colo.  343,  18  Pac.  281, 
it  was  held  error  to  try  a  defendant  for  a  misdemeanor  punishable  by 
fine  and  imprisoimient  in  jail,  in  the  absence  of  himself  and  his  at- 
torney, notwithstanding  that  the  case  was  an  appeal  from  the  justice 
of  the  peace,  and  that  the  bond  was  for  the  payment  of  the  fine,  and 
not  for  the  defendant's  appearance  in  the  appellate  court. 

In  State  y.  Young,  86  Iowa,  406,  63  N.  W.  272,  it  is  held  error  to  permit 
the  defendant's  counsel  in  a  misdoneanor  case  to  withdraw  after  the 
case  is  called  for  trial,  and  to  proceed  with  the  trial  in  the  defendant's 
absence,  without  anyone  representing  him,  although  a  statute  allows  the 
trial  to  proceed  in  his  absence  if  he  appears  by  counsel. 

Other  authorities  showing  the  rule  as  to  the  presence  of  the  accused  at  the 
various  steps  of  the  trial  will  be  found  under  the  appropriate  heads  in 
the  subsequent  chapters. 

2.  Prisoner  under  civil  process. 
Under  the  New  York  statute^  where  a  person  who  has  been  in* 
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dieted  for  a  criminal  offense  is  held  by  a  sheriff  by  virtue  of  a  man- 
date in  a  civil  action  or  special  proceeding,  the  court  in  which  the 
indictment  is  pending  may  make  an  order  requiring  the  sheriff  to 
bring  him  before  the  court;  whereupon  the  oourt  may  make  such  dis- 
position of  the  prisoner  as  to  it  seems  proper.^ 

^K.  Y.  Code  Civ.  Proc  S  156,  adding  that  "the  sheriff's  fees  and  expenses, 
in  BO  doing,  are  a  county  charge  of  the  county  wherein  the  court  is 
sitting."  Mr.  Throop's  note  is:  "L.  1871,  chap.  208,  §  1  (9  Edm.  67), 
amended  so  as  to  require  the  sheriff  to  bring  up  the  prisoner,  by  adding 
the  last  sentence  for  obvious  reasons  of  justice,  and  by  omitting  the 
phrase  'upon  the  habeas  corpus,'  etc.,  not  only  because  it  is  unneces- 
sary, but  also  because,  in  many  cases  to  which  the  section  extends,  a 
habeas  corpus  could  not  issue.** 

8.  Officer— ciutody. 

The  accused  may  be  taken  into  actual  custody  at  the  commence- 
ment of  the  trial,  even  though  he  may  previously  have  been  admitted 
tobail.^ 

^This  rule  is  followed  in  all  cases,  whether  of  felony  or  misdemeanor,  in  the 
New  York  courts.  The  power  of  the  court  to  order  this  in  its  discre- 
tion is  recognized  by  Code  CriuL  Proc  S  422. 

4.  Manacling. 

The  accused  cannot  be  manacled  or  shackled  during  his  trial/  un- 
less there  be  evident  danger  of  escape  or  of  his  doing  violence.^ 

Unnecessary  manacling  or  shackling  against  the  defendant's  wish 
constitutes  reversible  error.' 

The  rule  applies  equally  to  the  arraignment  and  subsequent  stages 
of  the  trial.* 

*4  Bl.  Com.  322;  1  Chitty,  Crim.  Law,  631;  Reas  v.  Ttoenty-nine  Regicides, 
5  How.  St  Tr.  981,  note;  Rex  v.  Cranbume,  13  How.  St,  Tr.  222;  Reaf 
V.  Watte,  1  Leach  C.  L.  36. 

*Lee  V.  Staie,  61  Miss.  666;  Faire  v.  State,  68  Ala.  74;  Wharton,  PI.  &  Pr. 
S  640a/  Hale,  Book  II.  p.  219;  Vpstone  v.  People,  109  111.  169  (accused 
was  handcuffed  on  hearing  of  motion  for  new  trial;  held  no  error) ; 
State  V.  Williame,  18  Wash.  47,  60  Pac.  680,  S.  C,  39  L.  R.  A.  821,  with 
note  reviewing  ezhaustiyely  the  authorities  on  this  question. 

In  State  v.  Duncan,  116  Mo.  288,  22  S.  W.  699,  it  was  held  that  the  court 
has  a  right  to  permit  an  armed  guard  to  keep  watch  during  the  trial 
oyer  a  prisoner  charged^  with  murder  in  the  first  degree. 

•State  ▼.  Smith,  11  Or.  206,  8  Pac  343;  State  v.  Kring,  64  Mo.  691;  Peo- 
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pU  T.  Harrinnian,  42  Cal.  165,  10  Am.  Rep.  206.    See  also  cues  in  noU 
to  State  y.  WOttame  (Wash.)  39  L.  R.  A.  821. 

'Bums,  Jus.  P.  Title,  Arraignment, 

The  rights  of  a  defendant  diarged  with  murder  under  Ariz.  Pen.  Code, 
f  1106,  providing  that  one  charged  with  a  public  offense  shall  not,  be- 
fore conviction,  be  subjected  to  any  more  restraint  than  is  necessary  for 
his  detention  to  answer  the  charge,  are  not  violated  by  the  fact  that 
he  is  in  shackles  at  the  time  of  his  arraignment,  but  not  at  the  time 
of  the  trial,  where  he  is  a  lawless  and  desperate  character.  Parker 
J.  Territory  (Aris.)  62  Pac  361. 


VI.— AERAIGKMENT. 


1.  Necessity  for  arraignment. 

2.  Waiver  of  arraignment. 
8  Time  for  arraignment. 

4.  Record  to  show  arraignment. 
6.  Joint  arraignment. 


6.  Formalities. 

7.  Statutory  substitution  of  true  name. 

8.  Rearraignment. 

0.  Reinstatement  after  withdrawal  of 
plea. 


1.  Necessity  for  arraignment. 

Failure  to  arraign  a  defendant  accused  of  a  felony  is  fatal  to  a 
conviction.^  But  where  the  charge  is  for  a  misdemeanor  only,  it  is 
usually  held  that  arraignment  of  the  accused  is  unnecessary.^ 

*8tate  V.  Moore,  30  S.  C.  69,  8  S.  E.  437;  Johnson  v.  People,  22  111.  314; 
People  V.  Bradner,  107  N.  Y.  1,  13  N.  E.  87;  Origg  v.  People,  31  Mich. 
471;  State  v.  Wilson,  42  Kan.  687,  22  Pac.  622;  State  v.  Baker,  57  Kan. 
541,  46  Pac.  947;  State  v.  Hopper,  142  Ma  478,  44  8.  W.  272;  Browning 
V.  State,  54  Neb.  203,  74  N.  W.  631,  and  cases  dted. 

But  the  substantial  rights  of  an  accused  are  not  so  prejudiced  as  to  re- 
quire a  new  trial,  by  failure  to  arraign  him  in  the  predate  court,  when 
the  cause  is  transferred  by  consent  to  the  district  court  and  duly  tried 
there.    Jones  v.  Territory,  6  Okla.  536,  49  Pac.  934. 

Vohns  V.  State,  104  Ind.  557,  4  N.  E.  153;  Johnson  v.  People,  22  111.  814 
{dictum) ;  Slate  v.  Moore,  30  S.  C.  69,  8  S.  E.  437  (dictum) ;  Salfner 
Y.  State,  84  Md.  299,  35  Atl.  885;  Lynch  v.  State,  99  Tenn.  124,  41 
8.  W.  348.  For  other  authorities  on  this  question,  see  note  to  ParkU^ 
son  V.  People  (111.)  10  L.  R.  A.  91. 
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&  Waiver  of  arraignment. 

And  8ome  of  the  oourts  hold  that  an  accused,  even  where  the  charge 
is  for  felony,  may  waive  arraignment.* 

^Staie  y.  Rohinaofi,  36  La.  Ann.  873;  State  ▼.  Glave,  51  Kan.  330,  33  Pac» 
8;  Kelly  v.  People,  132  111.  303,  24  N.  E.  56;  State  v.  Winstrand,  37 
Iowa,  111;  State  v.  Orate,  68  Mo.  22;  MoKh4xn  ▼.  State,  30  Ind.  266; 
MitcheU  y.  State,  22  Oa.  211,  68  Am.  Dec.  498 ;  People  ▼.  MoHale,  39 
N.  Y.  &  R.  758,  15  N.  Y.  Supp.  406.  See  also  State  v.  Fierce,  77  Iowa, 
245,  42  N.  W.  181,  where  the  power  of  the  aoeoaed  to  waiye  arraign- 
moit  is  recognized,  but  it  is  held  that  he  must  make  known  his  wish 
to  do  so. 

In  Goodin  y.  State,  16  Ohio  BU  344,  it  was  held  that  the  fact  that  the 
record  showed  waiyer  of  arraignment  of  the  defendant  was  not  cause 
for  reyersal,  because  it  also  appeared  that  an  arraignment  was  in  fact 
had. 

But  it  has  been  hdd  that  an  attorney  has  no  authority  to  waiye  arraign- 
ment of  a  defendant  charged  with  a  felony,  in  his  absence.  Staie  v. 
McMichael,  50  La.  Ann.  428,  23  SOb  002,  and  cases  cited. 


S.  Tune  for 

The  arraignment  of  the  accoaed  mnst  he  the  first  step  in  the  prog- 
ress of  the  trial;  it  must  precede  the  impaneling  of  the  jury  and  the 
hearing  of  the  evidence;  and  failure  to  so  arraign  the  defendant 
IB  reversible  error  which  is  not  cured  by  arraignment  after  the  trial 
has  b^un.^ 

^Parkineon  r.  People,  135  lU.  401,  10  L.  R.  A.  91,  with  note,  25  N.  E.  764; 
State  y.  Montgomery,  63  Mo.  296;  People  y.  MoEale,  39  N.  Y.  8.  R. 
758,  15  N.  Y.  Supp.  496;  State  y.  Hughee,  I  Ala.  665;  Danahy  y.  United 
Staiee  (Ind.  Terr.)  51  8.  W.  1083. 

In  Weaver  y.  State,  83  Ind.  289,  it  was  held  error  to  impanel  and  swear 
the  jury  before  arraignment;  but  it  was  further  held  that  the  court 
might  of  its  own  motion,  on  discoyering,  after  the  jury  were  sworn 
but  before  any  eyidence  was  giyen,  that  the  defendant  was  not  ar- 
^raigned,  cause  him  to  be  arraigned  and  the  jury  resworn,  and  then 
proceed  with  the  trial.  See  also  Browning  y.  State,  54  Neb.  203,  74 
N.  W.  631,  and  cases  cited. 

And  in  Morrie  y.  State,  30  Tex.  App.  95,  16  8.  W.  757,  it  was  held  that 
a  conyiction  would  not  be  set  aside  on  appeal  because  the  record  showed 
an  arraignment  after  the  jury  was  impaneled. 

In  DiuMy  y.  Com,  9  Ey.  L.  Rep.  413,  5  8.  W.  360,  the  court  said  that 
arraignment  of  an  accused  might  be  deferred  until  the  jurors  were  all 
selected;  and  it  was  held  that  the  procedure  outlined  in  TVecM^er  v* 
BtQie^  83  Ind.  289,  ewpra,  was  proper. 
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4.  Beoord  to  ihow  arndgnment. 

In  thoee  courts  in  which  the  arraignment  of  the  accused  is  regarded 
3B  indispensable  it  is  also  held  that  the  record  must  affirmatiyely 
ishow  the  fact  of  arraignment.^ 

^Chrigg  v.  People,  31  Mich.  471;  State  ▼.  WiUon,  42  Kan.  687,  22  Pac  022; 
People  v.  Gainee,  62  Cal.  480;  Warraee  v.  State,  27  Fla.  362,  8  Sa  748; 
Hanson  t.  State,  43  Ohio  St.  376,  1  K.  E.  136.  Contra,  People  v.  Ah 
Hop,  1  Idaho,  698.  And  in  State  t.  Winetrand,  37  Iowa,  110,  it  was 
held  that  where  the  record  is  silent  as  to  arraignment  that  fact  will  be 
presumed. 

Where  the  case  appears  to  hare  been  tried  on  a  plea  of  not  guilty,  failure 
of  the  record  to  show  alBrmatiyely  the  fact  of  arraignment  is  a  mere 
irregularity,  and  not  prejudiciaL  State  ▼.  Botoman,  78  Iowa,  619,  43 
N.  W.  302. 

In  South  Dakota  it  is  held  that  where  a  record  shows  the  presence  per- 
sonally and  by  counsel  of  a  defendant  charged  with  a  felony,  his  an- 
nouncement of  ready  for  trial,  and  a  trial  on  the  merits  without  ob- 
jection, failure  to  show  affirmatively  the  fact  of  arraignment  is  not 
ground  for  reversal.    State  v.  Beddington,  7  S.  D.  368,  64  N.  W.  170. 

In  People  y.  Eppinger,  109  Cal  294,  41  Pac  1037,  it  is  held  that  an  irregu- 
larity in  the  minutes  of  the  court  showing  that  the  defendant  was 
arraigned  for  forgery  instead  of  uttering  a  fictitious  check  will  be  dis- 
regarded on  appeaL 

5.  Joint  arraignment. 

When  two  or  more  are  jointly  indicted,  they  may  be  jointly  ar- 
raigned ;  and  it  is  not  error  to  deny  an  application  for  separate  ar- 
raignment.^ 

^Bishop,  Crim.  Proc  (3d  ed.)  §  729;  Whitehead  v.  Com.  19  Qratt  640. 

4.  Formalities. 

In  arraigning  a  prisoner  it  is  not  necessary  that  he  be  asked  how 
he  shall  be  tried ;^  nor  need  he  hold  up  his  hand;  but  any  acknowl* 
edgment  that  he  is  the  person  called  is  sufficient'  "Not  need  the 
indictment  be  read,  if  a  copy  has  been  furnished  pursuant  to  stat- 
ute.* 

In  New  York  it  is  sufficient  to  state  the  charge,  asking  the  prisoner 
if  he  plead  guilty  or  not  guilty,  unless  he  demands  that  the  indict- 
ment be  read  or  a  copy  furnished  to  him,  in  which  case  his  demand 
must  be  granted.* 

Wnited  States  v.  Oihert,  2  Sunm.  19,  Fed.  Cas.  No.  15,204. 

The  formalities  once  attendant  upon  the  arraignment  of  a  prisoner  are  not 
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now  required,  and  it  is  gufficient  if  that  which  is  done  amoonta  in  sub- 
stance to  an  arraignment.  Parkinaon  v.  People,  135  111.  401,  26  N.  £. 
764,  with  note  10  L.  K  A.  91. 

A  prisoner,  when  brought  to  the  bar  of  the  court  to  answer  the  accusation 
contained  in  the  indictment,  is  "arraigned,"  within  the  meaning  of  the 
Virginia  Ck>de,  providing  that  he  may  demand  to  be  tried,  in  case  of 
felony,  in  the  circuit  court,  upon  his  "arraignment."  Stoneham  v.  Com, 
86  Va.  523,  10  S.  K  238. 

^People  V.  Froet,  5  Park.  CriuL  Rep.  52;  State  y,  Weeden,  133  Mo.  70,  34  S. 
W.  473. 

*Minich  t.  People,  8  Oolo.  440,  0  Pac.  4,  holding  as  above,  although  it  was 
shown  that  it  was  furnished  him  only  a  few  minutes  before  he  was 
called  upon  to  plead,  his  counsel  having  stated  without  objection,  ''We 
have  read  the  indictment,  and  know  its  contents." 

And  in  Uuery  v.  Territory  (Ari&)  36  Pac.  35,  it  was  held  that  the  failure 
of  the  clerk  to  read  the  indictment  to  the  jury  as  required  by  Ariz.  Pen. 
Code,  §  1643,  is  not  reversible  error,  where  the  defendant  fails  to  save 
any  exception  to  such  omission. 

In  Com.  V.  HiU,  14  Mass.  207,  it  was  held  that  in  the  case  of  a  deaf  and 
dumb  defendant  the  indictment  might  be  read  to  him,  cm  his  arraign- 
ment, in  sign  language. 

K^ode  Crim.  Proc  S  309. 

7.  Statntory  snbstitntioii  of  true  name. 

By  statute  in  many  of  the  states,  if  on  the  arraignment  the  accused 
allege  another  name  to  be  his  true  name,  the  court  must  direct  it 
to  be  entered  on  the  minutes ;  and  subsequent  proceedings  may  be  had 
against  him  under  such  name,  referring  also  to  the  name  by  which 
he  was  indicted.^ 

*8ee,  for  example,  Kf.  Y.  Code  Crim.  Proc.  §  310;  Nev.  Comp.  Laws,  §  4202; 
Bates's  (Ohio)  Anna  Stat.  S  7254;  Sand.  &  H.  (Ark.)  Dig.  §  2079  (al- 
lowing this  on  discovery  of  true  name  at  any  time  before  execution  of 
•  sentence).  And  see  Phillipa  v.  State,  35  Ark.  384;  Laeure  v.  State,  19 
Ohio  St.  43.  As  to  misnomer  and  plea  thereof,  see  post.  Division  XVIII. 
As  to  change  of  name  pending  indictment,  see  poet,  Division  XVIIL 

8.  Beazraignment. 

The  accused  having  once  been  arraigned  and  pleaded,  a  rearraign- 
ment  is  not  necessary  upon  a  second  trial  ;^  nor,  on  change  of  venue, 
in  the  county  whither  the  issue  has  been  removed.*  Otherwise  after 
amendment  of  the  information.' 

'Bishop,  Crim.  Proc.  (3d  ed.)  8  730;  Hayes  v.  State,  58  Ga.  36;  Byrd  v. 
State,  1  How  (Miss.)  247;  Poole  v.  People,  24  Colo.  510,  52  Pac.  1025; 
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Reynolds  y.  State,  34  Fla.  175, 16  So.  78;  State  ▼.  Stetoart,  26  6.  C.  125, 
1  S.  E.  468. 

But  in  State  ▼.  Bamea,  69  Mo.  154,  rearraignment  was  held  essential  where, 
aft«r  oommencing  the  trial  as  for  murder  in  the  first  degree,  the  court 
directed  it  to  proceed  as  for  the  second  degree. 

And  one  conyicted  of  murder  on  arraignment  and  plea  of  guilty,  and  whose 
insanity  at  the  time  of  the  plea  was  subsequently  made  a  ground  for  his 
motion  for  a  new  trial,  was  properly  rearraigned  where,  on  the  case  be- 
ing again  called  for  trial,  he  requested  permissioci  to  enter  a  plea  of  not 
guilty.  ShatD  ▼.  State,  32  Tez.  Crim.  Bep.  155,  22  S.  W.  588.  The 
court  said  that  usually  a  rearraignment  under  the  same  indictment 
might  be  unnecessaiy,  yet  it  would  be  difficult  to  see  how  it  could  or 
should  operate  as  error;  and  that,  under  the  facts  of  this  case,  the  trial 
court  acted  with  due  prudence  and  caution  in  causing  the  second  ar- 
raignment. 

Wavie  v.  State,  39  Md.  355;  Vance  t.  Com,  2  Va.  Gas.  162. 

But  that  the  defendant  was  arraigned  twice,  once  before  and  once  after 
change  of  venue,  does  not  constitute  fatal  error.  Meyers  v.  State,  37 
Tez.  Grim.  Rep.  208,  39  S.  W.  Ill;  Gardner  v.  People,  4  111.  83. 

!And  a  defendant  not  previously  arraigned  may  be  arraigned  in  the  court 
to  which  the  change  of  venue  is  granted.  State  v.  Renfrow,  111  Mo. 
589,  20  S.  W.  299;  State  v.  Good,  132  Mo.  114,  83  6.  W.  790;  Hudley 
V.  State,  36  Ark.  237  (where  it  was  said  to  be  better,  however,  to  require 
it  before  the  venue  was  changed,  but  held  that  arraignment  in  the  county 
to  which  the  change  was  taken  was  not  error  of  which  the  defendant 
could  complain). 

HJom.  V.  Pistorius,  12  Phila.  550;  People  v.  Moody,  69  Gal.  184, 10  Pao.  392. 

But  the  amendment  of  certain  counts  of  an  indictment,  after  a  mistrial, 
without  rearraignment  of  the  defendant,  is  not  cause  for  reversal,  where 
the  charges  made  do  not  affect  the  body,  but  are  in  the  caption,  of  the 
particular  counts,  and  all  of  such  counts  are  eliminated  upon  the  motion 
in  arrest.  Gardes  v.  United  States,  30  G.  G.  A.  596,  58  U.  S.  App.  219, 
87  Fed.  172.  To  similar  effect,  see  State  v.  Beatty,  45  Kan.  492,  25  Pac. 
899,  where  the  defendant  had  waived  arraignment  on  the  original  in- 
formation, which  was  later  amended  in  matter  of  form  (mly. 

9.  Beinstatement  after  withdrawal  of  plea. 

If  defendant  is  duly  arraigned  and  pleads  "not  guilty/*  but  by 
leave  of  the  court  withdraws  his  plea  for  the  purpose  of  moving 
to  dismiss  the  indictment,  and,  after  denial  of  the  motion,  proceeds 
to  trial  ^vithout  rearraignment,  the  former  arraignment  will  be  con- 
sidered as  reinstated  by  such  denial  of  the  motion.^ 

^People  V.  Bradner,  107  N.  Y.  1,  10,  13  N.  E.  87,  Affirming  44  Huaa^  233. 
Contra,  State  v.  Hunter,  43  La.  Ann.  157,  8  So.  624. 


yn.— STANDING  MUTE. 


1.  Effect.  2.  Accused  bound  by  the  plea, 

1.  Effect. 

If  the  accused  will  not  plead  or  demur  to  the  indictment  in 
due  course,  the  court  must  direct  the  clerk  to  enter  a  plea  of  not 
guilty;  and  the  trial  proceeds  thereon  as  if  the  plea  had  been  inter- 
posed by  the  accused.^ 

*U.  8.  Rev.  Stat.  {  1032  (providing  that  thereupon  the  cause  shall  be  deemed 
at  issue,  and  shall,  without  further  form  or  ceremony,  be  tried  by  jury) ; 
Be  Smith,  13  Fed.  25  (to  the  effect  that  this  statute  applies  to  informa- 
tions and  complaints) ;  N.  Y.  Code  Crim.  Proc  §  342;  Ind.  Rev.  Stat.  { 
1766;  United  States  ▼.  Borger,  19  Blatchf.  249,  7  Fed.  193;  Com,  v. 
Place,  153  Pa.  314,  26  Atl.  620;  Weoi^er  v.  State,  83  Ind.  289;  Johns  y. 
State,  104  Ind.  557,  4  N.  E.  153;  Com.  t.  Lannan,  13  AUen,  563  (request 
to  plead  further  after  putting  in  invalid  plea) ;  Com,  v.  Quirk,  155  Mass. 
296,  29  N.  E.  514  (under  Mass.  Pub.  Stat.  chap.  213,  §  37) ;  State  v. 
Saunders,  53  Mo.  234  (under  2  Wagner,  Stat.  1095,  §  6,  to  same  effect 
as  in  text) ;  Gorman  v.  State,  6  Tex.  App.  112  (under  similar  statute) ; 
1  Bishop,  Crim.  Proc.  §  703a;  Wharton,  Crim.  PI.  &  Pr.  S  417.  See  also 
cases  in  note  to  Parkinson  v.  People  (111.)  10  L.  R.  A.  92. 

8.  Accused  bound  by  the  plea. 

If  the  accused  thus  stands  mute,  he  cannot  afterwards  object  that 
he  did  not  formally  plead.^ 

^People  ▼.  Osterhout,  34  Hun,  260  (prisoner  was  present  with  his  counsel 
but  did  not  ask  to  plead) ;  Com,  y,  MoKenna,  125  Mass.  397;  Johns  v. 
State,  104  Ind.  557,  4  N.  E.  153  (but  the  plea  entered  for  him  must  ap- 
pear in  the  record) ;  Hunt  v.  State,  9  Tex.  App.  570;  Oaiocchio  v.  State, 
9  Tex.  App.  387;  Freeman  v.  State,  6  Tex.  App.  462;  State  v.  Saunders, 
53  Mo  234  (entry  nune  pro  tunc,  to  defeat  motion  in  arrest,  held  error) . 

But  his  refusal  to  plead  does  not  waive  any  objection  to  the  jurisdiction 
of  the  court,  or  to  the  legal  Sufficiency  of  the  case  against  him.    People 
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V.  Cbregory,  30  Mich.  371  (conviction  reversed  beeauie  the  offense  wm 
iMirred  by  limitation,  and  for  want  of  jurisdiction  d  the  trial  court). 

\¥here  the  defendant^  although  arraigned  and  offered  an  opportunity  to 
plead,  only  does  so  through  his  counsel,  and  not  in  person,  the  matter 
stands  as  if  he  stood  mute,  and  the  court  may  then  order  his  plea  of 
not  guilty  to  be  entered,  as  the  law  requires  to  be  done  (Pen.  Code,  ( 
1029)  when  none  is  entered  by  the  defendant  in  person.  People  v.  Bow^ 
man,  81  CaL  566,  22  Pac.  917. 


VIIL— DISCHARGE  ON  MOTION. 


1.  For  failure  to  indict  3.  For  delay  of  triaL 

2.  For  former  jeopardy. 

1.  For  failure  to  indict. 

The  accused  may  be  discharged  on  motion,  if  the  grand  jury  has 
been  discharged  from  the  term  without  having  found  an  indictment 
against  him,*  unless  the  prosecution  show  good  cause  to  the  con- 
trary.* 

^Bennett  v.  State,  27  Tex.  701  (holding  it  error  to  deny  such  a  motion). 

In  Nebraska,  prosecutions  may  be  either  upon  information  or  indictment ; 
and  one  committed  to  jail  by  the  examining  magistrate  in  default  of  bail 
is  not  entitled  to  a  discharge  without  showing  that  no  indictment  has 
been  found,  as  well  as  that  no  information  has  been  filed  against  him, 
under  Neb.  Grim.  Ck>de,  §  389,  providing  for  a  discharge  of  such  person 
if  he  is  not  'Hndicted''  at  the  term  of  court  at  which  he  is  held  to  an- 
swer.   State  ex  rel.  Conroy  v.  Miller,  43  Neb.  860,  62  N.  W.  238. 

An  order  withdrawing  an  information,  with  leare  to  file  another,  is  not 
within  the  provisions  of  Wash.  Code  Crim.  Proc.  S  1372,  requiring  the 
reason  of  the  court's  action  to  be  set  forth  in  the  order;  but  is  within 
S  1315,  providing  that,  when  a  mistake  has  been  made  in  charging  the 
proper  offense,  defendant  shall  not  be  discharged  if  there  is  good  cause 
'to  detain  him,  but  the  court  must  recognize  him  to  answer  the  offense 
shown.    State  v.  Hansen,  10  Wash.  236,  38  Pac  1023. 

■N.  Y.  Code  Crim.  Proc.  §  667.  In  New  York,  if  the  grand  jury  refuses  to 
indict,  it  must  return  to  the  court  the  complaint,  with  an  indorsement 
stating  that  it  has  been  dismissed.  The  court  may  order  it  to  be  re- 
submitted.   Id,  §  667.  ^ 
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2.  For  former  jeopardy. 

If  the  accused  has  previously  been  in  jeopardy,  he  may  be  dis- 
chai^d  on  a  motion.^ 

*8tat€  ▼.  Washington,  90  N.  C.  664;  Btaie  ▼.  Washington,  89  N.  C.  535^ 
45  Am.  Rep.  700;  People  v.  Cfoodtoin,  18  Johns.  187,  9  Am.  Dec  20^- 
idictum) ;  Wright  ▼.  State,  7  Ind.  324.  Murder;  jury  rendered  a  ver- 
dict of  guil^  of  an  aasault  and  battery,  and  that  the  prisoner  be  fined; 
and  the  action  of  the  lower  court  in  denying  the  prisoner's  motion  in. 
arrest  had  been  reversed.  Held,  <a  application  for  habeas  corpus,  that 
his  remedy  was  by  motion  to  discharge  in  the  lower  court.  The  verdict 
was  a  nullity,  but  a  valid  indictment  stiU  stood  against  him,  to  whicb 
a  plea  of  former  jeopardy  would  be  good.  S.  P.,  Ex  parte  Ruthcen,  \% 
Mo.  541  (denying  habeas  corpus). 

In  People  v.  Jordan,  63  Cal.  219,  the  prisoner  was  discharged  on  motion 
(whether  made  at  time  of  second  trial,  or  before,  does  not  appear) « 
where,  after  the  court  had  intimated  its  intention  of  sustaining  a  demur-- 
rer  to  an  indictment  for  a  misdemeanor,  the  district  attorney  filed  a  new 
information  for  the  same  offense,  but  before  a  formal  decision  had  been 
rendered  on  the  demurrer.    Practice  not  questioned. 

In  Benedict  v.  State,  44  Ohio  St  679,  11  N.  E.  125,  a  motion  to  discharge 
for  former  jeopardy  was  made  after  the  jury  had  been  sworn  on  the* 
second  trial,  upon  an  entry  of  the  court  journal,  it  appearing  therefrom 
that  the  juiy  was  discharged  without  stating  any  reason.  The  motion 
was  entertained  by  the  court,  but  the  state  was  allowed  to  amend  the 
record  by  inserting  therein  the  reason  for  the  discharge,  taken  from  the 
judge's  minutes;  and  the  prisoner's  motion  for  a  discharge  was  there- 
upon overruled.  Nothing  was  said  as  to  the  propriety  of  such  a  motion^ 
As  to  what  is  former  jeopardy,  see  post.  Division  XVIII. 

8.  For  delay  of  trial* 

If  the  right  of  the  accnsed  to  a  speedy  trial  is  denied  to  his  preju* 
dice,  he  may  be  discharged  on  motion.^ 

"Bee  authorities  under  post,  iXvision  XXI.  As  to  nolle  prosequi,  and  mo-> 
tlon  to  dismiss  in  nature  of  nolle  prosequi,  see  post,  Division  XXVIL 


IX.— PRESENT  MENTAL  INCAPACITY. 


1.  Ground  for  suspending  proceedings.     4.  Judge's  decision. 

2.  At  wluit  stage  avulable.  6.  Peremptoiy  challenges. 

3.  Oourt  may  order  inquiry*  6.  Seccmd  inquiiy. 


1.  Oroniid  for  siupending  proceedings. 

If^  by  reason  of  insanity/  idiocy/  drunkenness/  or  other  present 
infirmity^  the  accused  is  unable  to  plead  or  to  defend  himself,  he 
cannot  be  tried  upon  a  criminal  charge  during  the  continuance  of 
the  incapacity. 

^Freeman  y.  People,  4  Denio,  9,  47  Am.  Dee.  216  (the  leading  case) ;  People 
V.  MoElvaine,  125  N.  Y.  596,  26  N.  E.  029;  Com.  v.  Braley,  I  Mass.  103; 
Jonee  ▼.  State,  13  Ala.  153;  1  Hale,  P.  G.  34. 

"It  is  undoubtedly  the  law/'  said  the  court  in  State  ▼.  Peacock,  60  N.  J. 
L.  34,  11  AtL  270,  "that  a  person  who,  by  reason  of  insanity,  Ib  unable 
to  comprehend  his  position,  and  of  making  his  defense,  cannot  be  placed 
upon  trial  for  a  crime.  If  the  oourt,  ^ther  before  or  during  the  progress 
of  sudi  a  trial,  eiUier  from  observation  or  upon  the  suggestion  of  coun- 
sel, have  facts  brought  to  its  attention  which  raises  a  doubt  of  the  con- 
dition of  defendant's  mind  in  this  respect,  the  question  should  be  set- 
tled before  another  step  is  taken.  The  method  of  settling  this  prelimin- 
ary question,  where  it  is  not  the  subject  of  statutoiy  regulation,  is  with- 
in the  discretion  of  the  trial  court.  Hie  court  can  itself  enter  upon  the 
Inquiry,  or  submit  the  question  to  another  jury  impaneled  for  that  pur- 
pose." 

lA  trial  to  inquire  into  the  sanity  of  a  person  under  indictment  has  nothing 
to  do  with  the  prisoner's  mental  condition  at  the  time  when  he  is  al- 
leged to  hove  committed  the  crime,  except  in  so  far  as  that  mental  condi- 
tion may  aid  the  court  in  the  determination  of  his  present  condition. 
State  ▼.  O'Cfrady,  5  Ohio  S.  &  C.  P.  Dec.  654. 

In  some  of  the  states  and  territories  there  are  statutes  regulating  this  ques- 
tion. Thus,  in  Oklahoma  (Code  Crim.  Proc.  §  5372,  5380).  Ifooss  ▼. 
PhiUipe  (Okla.)  61  Pac.  1057*  And  compare  the  various  codes  and 
statutes. 

In  Georgia  the  Code  (9S  951-953)  provides  for  special  pleas  of  insaoiiy, 
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and  the  trial  of  the  issues  made  thereon,  in  cases  of  mental  derangement 
existing  at  the  time  of  the  trial;  and  in  no  case  can  this  special  defense 
be  put  in  without  an  averment  of  the  existence  of  this  diseased  condition 
of  the  mind  at  that  time.  The  defense  of  insanity  at  the  time  of  the 
offense  with  which  the  defendant  is  charged  cannot  be  raised  by  such  a 
special  plea  under  this  statute.    Danforth  v.  State,  75  Ga.  614. 

*8tate  V.  Harris,  53  N.  C.  (8  Jones  L.  )  136,  78  Am.  Dec.  272;  Queen  y. 
Berry,  L.  R.  1  Q.  B.  Div.  447;  Rea  v.  Pritchard,  7  Car.  &  P.  303;  Bew  v. 
Dyson,  7  Car.  k  P.  305  (cases  of  idiotic  deaf  mutes). 

yPaffe  y.  Btate,  23  Ark.  34. 

2.  At  what  stage  available. 

Such  an  infirmity  ought  to  be  disclosed  to  the  court  upon  arraign- 
ment)  if  it  then  exists  ;^  but  if  at  any  stage  of  the  trial  a  doubt  arises 
as  to  the  prisoner's  mental  competency,  that  question  must  be  dis- 
posed of  before  proceeding  further.* 

^Com,  y.  Taylor,  16  Phila.  439  (where  the  court  refused  to  accept  a  sugges- 
tion of  present  insanity  after  the  jury  had  been  sworn). 

*Quagando  y.  State,  41  Tex.  626  (holding  it  error  to  refuse  to  receiye  a 
suggestion  of  present  insanity  after  the  jury  had  been  sworn) ;  People 
y.  Ah  Ying,  42  Cal.  18  (holding  that,  eyen  without  suggestion  of  insan- 
ity, the  court  should,  of  its  own  motion,  suspend  the  trial  until  the 
question  of  sanity  is  settled) ;  Reg,  y.  Bouthey,  4  Fost.  &  F.  864  (here 
the  question  of  insanity  was  not  raised  until  evidence  upon  the  general 
issue  had  been  received).  Contra,  holding  that  all  of  the  issues,  includ- 
ing that  of  the  defendant's  mental  condition,  may  be  tried  together. 
State  y.  Qould,  40  Kan.  258,  19  Pac.  739. 

3.  Court  may  order  inquiry. 

The  trial  court  may,  of  its  own  motion,  decline  to  try  the  accused 
until  the  question  of  his  present  mental  competency  is  settled.^ 

*JJe»  y.  Frith,  22  How.  St.  Tr.  307;  Com.  y.  Braley,  1  Mass.  103;  People  y. 
Ah  Ting,  42  Cal.  18. 

N.  Y.  Code  Crim.  Proc.  §§  658,  659,  provides  that  if  a  defendant  in  con- 
finement under  indictment  appears  to  be,  at  any  time,  before  or  after 
conviction,  insane,  the  court  in  which  the  indictment  is  pending,  unless 
defendant  is  under  sentence  of  death,  may  appoint  a  commission  to  ex- 
amine him  as  to  his  present  sanity,  and  if  found  insane  the  trial  or  judg* 
ment  must  be  suspended  until  he  becomes  sane.  People  v.  McElvaine, 
126  N.  Y.  596,  26  N.  E.  929.    See  also  N.  Y.  Pen.  (}ode,  §  20. 

For  a  discussion  of  the  procedure  see  Ordronaux's  Judicial  Aspects  of  In- 
sanity, and  his  articles  in  2  Crim.  L.  Mag.  591,  etc 
Abb.  Cb. — 8. 
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4.  Tudge'i  deoirion. 

If  the  judge  has  no  doubt  of  the  prisoner's  sanity  he  may  refuse 
to  direct  a  trial  of  the  question.^ 

*Webher  y.  Com.  119  Pa.  223,  13  Atl.  427. 

6.  Peremptory  challenge. 

At  common  law  peremptory  challenges  cannot  be  interposed  on  the 
trial  of  the  collateral  issue  of  present  insanity.  They  are  allowed 
only  upon  the  trial  of  the  main  issue.^ 

^Freeman  ▼.  People,  4  Denio,  9,  22,  47  Am.  Dec.  216. 

6.  Second  inquiry. 

The  question  of  present  insanity  may  be  retried  on  arraigning  a 
prisoner  at  a  subsequent  term,  without  vacating  the  former  decision 
or  ordering  a  new  trial  of  it.^ 

^People  V.  Farrel,  31  Cal.  576. 

A  person  indicted  for  a  crim«  is  not,  as  a  matter  of  right,  entitled  to  more 
than  one  trial,  under  Ga.  Pen.  Code,  §§  961,  963,  upon  a  special  plea  of 
insanity  at  the  time  of  trial,  but  it  is  within  the  sound  discretion  of  the 
trial  judge  under  the  common  law  to  allow  a  second  investigation  upon 
the  question  of  insanity,  by  reason  of  a  change  of  conditions  since  the 
first  examination.    Flanagan  y.  Btate,  103  Ga.  619,  30  S.  E.  550. 


X.— DEMAND  FOE  COPT  OF  INDICTMENT. 

1.  The  right.  2.  Time  of  serrice. 

1.  The  right. 

The  right  to  a  copy  of  the  indictment  is  secured  by  statute  in 
most  of  the  states  ;^  and  it  is  error  to  force  the  accused  to  trial  with- 
out furnishing  him  with  a  copy.*  But  such  omission,  or  untimely 
service,  or  service  of  incorrect  copy,  is  waived  by  asking  for  time  in 
which  to  plead,®  or  pleading  to  the  merits,*  or  by  going  to  trial  with- 
out objection.* 

*In  New  York,  "if  the  defendant  demands  it,  the  indictment  must  be  read 


X. DBUAlSm  FOB  COPY  OF  INDICTMBNT.  85 

or  a  copy  thereof  furnished  to  him  before  requiring  him  to  plead." 
N.  Y.  Code  Crim.  Proc.  §  807. 

V.  S.  "Rev.  Stat.  §  1033,  proyidee  that  when  a  person  is  indicted  for  treason, 
a  copy  of  the  indictment,  together  with  a  list  of  witnesses  and  jurors, 
shall  be  delivered  to  him  three  entire  days  before  trial ;  and  if  indicted 
for  any  other  capital  offense  the  same  shall  be  delivered  two  entire  days 
before  trial. 

In  Texas  a  defendant  on  bail  is  entitled  to  a  copy  of  the  indictment  only 
when  he  requests  it,  and  cannot  complain  if  it  is  furnished  him  as  early 
as  possible  after  it  is  requested  (Code  Grim.  Proc.  art.  506)*  Ahrigo  v. 
State,  29  Tex.  App.  143,  15  S.  W.  408. 

But  he  is  entitled  to  a  copy  of  the  indictment  although  an  indictment  had 
formerly  been  presented  against  him  for  the  same  offense,  in  which  the 
name  of  a  defendant  included  in  the  second  bill  was  omitted.  Stokes  ▼. 
State,  35  Tex.  Crim.  Rep.  279,  33  S.  W.  350. 

In  Nebraska  the  right  of  one  charged  with  felony  to  a  copy  of  the  indict- 
ment or  information  and  one  day  to  prepare  for  trial,  given  by  Grim. 
Code,  §  430,  is  a  substantial  right,  to  deny  which  is  error;  and  such 
right  extends  to  an  amendment  inserting  a  material  averment.  Zink  v. 
State,  34  Neb.  37,  51  K.  W.  294. 

In  Alabama  it  is  sufficient  to  serve  a  copy  of  the  indictment  and  venire  upon 
defendant  in  person,  or  upon  counsel  appearing  for  him,  under  Code,  § 
4449.  Johnson  v.  State,  94  Ala.  35,  10  So.  067 ;  Henderson  v.  State,  98 
Ala.  35,  13  So.  146. 

But  in  Louisiana  the  service  must  be  made  on  the  accused  by  delivering  the 
same  to  him  personally,  under  Rev.  Stat.  {  092,  providing  that  eveiy 
perscm  who  shall  be  indicted  shall  have  a  copy  of  the  indictment  and  a 
list  of  the  jury  which  is  to  pass  on  his  trial  "delivered  to  him"  at  least 
two  days  before  his  trial.    State  v.  Stewart,  47  La.  Ann.  410,  16  So.  045. 

At  common  law  the  accused  was  not  entitled  to  a  copy  of  the  indictment  in 
cases  of  treason  and  felony,  as  a  matter  of  right,  but  was  in  cases  of 
misdemeanors.  Foster,  C.  L.  228;  Hawk.  P.  C.  bk.  2,  chap.  39,  f  13;  1 
East,  Crim.  Law,  112;  2  Hale,  P.  C.  236;  Ywne*9  Case,  1  Lev.  68;  S.  C, 
1  Sid.  85;  1  Chitty,  Crim.  Law,  403,  404;  S.  P.,  Fulwood'a  Case,  Cro. 
Car.  483. 

Acknowledgment  of  service  by  accused  in  open  court  is  conclusive.  Wealey 
T.  State,  52  Ala.  182. 

^Bain  v.  State,  70  Ala.  4;  Driakill  r.  State,  45  Ala.  21  (so  holding,  although 
the  demand  was  coupled  with  a  request  for  a  copy  of  the  venire,  to 
which  he  had  no  right.  Conviction  reversed) ;  Moaea  v.  State,  9  Baxt. 
229;  Nokea  v.  State,  0  Coldw.  297;  Logan  v.  United  States,  144  U.  S. 
263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617  (that  U.  S.  Rev.  Stat.  §  1033, 
supra,  is  mandatory) ;  "Nutt  v.  State,  63  Ala.  180  (here  defendant  was 
indicted  for  the  murder  of  Luke  Hodnett,  but  the  paper  served  upon  him 
described  the  slain  as  Luke  Hadneti.  Held,  that  the  court  erred  in  rul- 
ing defendant  to  trial.  Conviction  reversed) ;  McKinney  ▼.  People,  7 
HL  540,  43  AuL  Dec.  65  (admitting  the  right  of  the  accused  to  a  copy  on 
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the  first  trial;  but  holding  it  waa  not  incumbent  on  the  prosecutl(»  to 
furnish  it  again  at  subsequent  trials). 

In  United  States  y.  Bickfard,  4  Blatchf.  337,  Fed.  Cas.  No.  14,591,  it  was 
held  that  in  cases  not  capital  the  prisoner  is  not  entitled  to  a  copy  of 
the  indictment  at  the  government's  expense. 

In  United  Btatea  ▼.  Witliame,  1  Cranch,  C.  C.  178,  Fed.  Cas.  No  16,709,  a 
prosecution  for  counterfeiting,  the  court  ordered  the  defendants  to  be 
furnished  with  a  copy  of  the  indictment. 

^People  y.  Lightner,  49  Cal.  226. 

*Reoord  v.  State,  36  Tex.  521;  Wade  v.  State,  60  Ala.  164;  Johnson  v.  State, 
43  Ark.  391;  United  States  t.  Curtis,  4  Mason,  232,  Fed.  Cas.  No. 
14,905;  Minich  ▼.  People,  8  Colo.  440,  9  Pac.  4;  State  ▼.  Johnson,  Walk. 
(Miss.)  392;  Loper  y.  State,  3  How.  (Miss.)  429;  Ben  y.  State,  22  Ala. 
9,  58  Am.  Dec.  234;  United  States  v.  Cornell,  2  Mason,  91,  Fed.  Cas.  No. 
14,868;  KeUy  y.  People,  132  111.  363,  24  N.  E.  56;  State  y.  Schmidt,  137 
Mo.  266,  38  S.  W.  938. 

If  upon  arraignment  the  day  for  trial  is  set  by  consent  of  prisoner's  coun- 
sel, and  the  trial  is  subsequently  adjourned,  it  is  too  late  at  the  ad- 
journed day  to  demand  for  the  first  time  the  service  of  a  copy  of  the  in- 
dictment and  three  days'  delay.   State  y.  Briggs,  27  S.  C.  80,  2  S.  £.  854. 

In  Illinois  a  minor  accused  of  a  crime  may  waive  the  right  to  a  copy  of  the 
indictment  and  list  of  witnesses  and  jurors,  as  there  is  no  difference  be- 
tween criminal  proceedings  against  minors  and  those  against  adults. 
Bartley  v.  People,  156  111.  234,  40  N.  E.  831. 

Baylor  v.  State,  11  Lea,  708;  Wright  y.  State,  42  Ark.  94  (holding  that 
unless  the  record  shows  that  the  copy  was  not  furnished,  the  court  will 
presume  that  it  was  furnished,  or  that  it  was  waived  by  defendant) ; 
Clarke  y.  State,  78  Ala.  474,  56  Am.  Rep.  45  (holding  that  when  the 
record  discloses  an  order  for  the  service  of  a  copy  of  the  indictment^  but 
is  silent  as  to  the  service,  the  court,  in  absence  of  objection,  will  pre- 
sume compliance) ;  Miller  y.  State,  45  Ala.  24 ;  State  v.  Jackson  12  La. 
Ann.  679;  State  y.  Schmidt,  137  Mo.  266,  88  S.  W.  938;  Lord  y.  State,  18 
N.  H.  173;  Fonts  y.  State,  8  Ohio  St.  98;  State  v.  Russell,  33  La.  Ann. 
135.  Contra,  Robertson  v.  State,  43  Ala.  325  (holding  that  tardy  de- 
livery, and  to  counsel  instead  of  to  accused,  was  error,  notwithstanding 
defendant  went  to  trial  without  objection  )• 

2.  Time  of  service. 

A  statute  requiring  service  of  a  copy  of  indictment  before  trial 
refers  to  the  trial  before  a  jury^  and  not  to  the  previous  arraign- 
ment^ 

^United  States  v.  Curtis,  4  Mason,  232,  Fed.  Cas.  No.  14,905  (so  held  on 
motion  in  arrest) ;  United  States  v.  Neverson,  1  Mackey«  152  (no  error 
to  overrule  demand  made  on  arraignment)  • 
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* 

In  Kanaag  a  person  acciued  of  a  capital  crime  has  the  right  to  insist  on 
the  delivery  to  him  or  his  attorney  of  a  certified  copy  of  the  information 
at  least  forty-eight  hours  before  arraignment.  State  v.  WiUon,  42  Kan. 
687,  22  Pac.  622. 


XL— DEMUKKEK  TO  INDICTMENT. 

[At  oommon  law  a  defect  which  is  available  on  demnirep  to  the 
indictment  is  equally  available  on  motion  in  arrest  of  judgment] 


1.  Bight  to  demur.  6.  Leave   to   plead   over — at   common 

2.  Whoi.  law. 

3.  Matters  dependent  on  extrinsic  evl-      7.  —  statutory  rule. 

dence.  8.  Judgment  sustaining  demurrer. 

4.  Limitations.  9.  Presence  of  the  accused. 

5.  Several  counts. 


1.  Bight  to  demur. 

On  arraignment  the  accused  has  in  all  caaes  a  right  to  interpose  a 
demurrer  to  the  indictment.^ 

'F.  F.  Heard,  in  1  Grim.  L.  Mag.  452  (article  on  Interposing  the  Statute  of 
Limitations  hy  Demurrer).    The  practice  is  to  file  a  written  demurrer. 

All  obections  to  an  indictment  in  Oklahoma,  except  that  it  does  not  state 
facts  sufficient  to  constitute  a  public  offense  or  to  give  the  court  juris- 
diction, are  waived  by  failure  to  challenge  the  sufficiency  thereof  by  a 
motion  to  quash  or  by  a  demurrer.  Rhea  v.  United  States,  6  Okla.  249, 
60  Pae.  992. 

And  failure  to  demur  on  grounds  allowed  by  the  California  statute  waives 
them  as  objections,  and  the  defendant  cannot  move  to  arrest  the  judg- 
ment.   People  V.  Stoenson,  49  Cal.  888. 

Except  that  defects  in  an  information  which  are  matters  of  substance,  and 
not  of  form,  are  not  waived  by  failing  to  demur,  but  are  cause  for  arrest 
of  judgment    People  v.  Roes,  103  Cal.  425,  37  Pac.  379. 

2.  When. 

A  demurrer  to  an  indictment  shonld  be  interposed  before  a  plea 
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has  been  entered  ;^  but  the  court  maj,  in  its  discretion^  permit  a  plea 
to  be  withdrawn  in  order  to  entertain  a  demurrer.^ 

^Wharton,  Crim.  PI.  &  Pr.  407b;  People  v.  Turner,  39  Cal.  370;  State  ▼, 
Boudreauw,  14  La.  Ann.  88  (to  the  effect  that  a  demifrrer  must  be  in- 
terposed before  the  jury  is  sworn) . 

In  Kentucky  a  demurrer  to  an  indictment  for  duplicity  cannot  be  made 
after  plea  to  the  indictment,  as  Crim.  Code,  S  157,  provides  that  the  de- 
fendant, upon  his  arraignment  or  upon  the  call  of  the  indictment  for 
trial,  must  either  move  to  set  it  aside  or  plead  thereto.  Moore  v.  Com, 
18  Ky.  L.  Rep.  129,  35  8.  W.  283.  Compare  Ellis  ▼.  Com.  78  Ky.  130, 
where  the  court  said  there  is  no  provisiim  in  the  Kentucky  Criminal 
Code  (8  165)  which  prohibits  the  filing  of  a  demurrer  after  a  plea  of 
not  guilty,  or  after  the  jury  is  sworn,  and  before  the  trial. 

'Reg.  V.  Purchase,  1  Car.  &  M,  617.    N.  Y.  Code  Crim.  Proc.  S  322. 

In  several  of  the  states  it  is  provided  by  statute  that  ''both  the  demurrer 
and  the  plea  must  be  put  in,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant  for  that  purpose." 
See,  for  example,  N.  Y.  Code  Crim.  Proc.  S  322;  Minn.  Stat.  S  7291;  Oal. 
Code  Crim.  Proc.  S  1003. 

It  is  a  common  practice  in  New  York  to  permit  the  prisoner  to  plead,  with 
leave  to  withdraw  the  plea  and  demur. 

3.  Matters  dependent  on  extrinsic  evidence. 

Objections  not  apparent  on  the  face  of  the  indictment  are  not 
ground  of  demurrer.* 

^For  instance,  misnomer :  United  States  v.  Howard,  1  Sawy.  507,  Fed.  Cas. 
No.  15,402  (holding  that  misnomer  must  be  objected  to  by  plea). 

So,  an  indictment  is  not  demurrable  for  matter  dehors  the  pleadings  and 
the  record.    Jackson  v.  State,  04  Ga.  344. 

Nor  because  the  minutes  of  evidence  returned  by  the  grand  jury  have  not 
been  filed  with  the  clerk  as  required  by  statute.  State  v.  Briggs,  68 
Iowa,  416,  27  N.  W.  358. 

A  demurrer  is  not  a  proper  method  of  attacking  an  indictment  on  the 
ground  of  the  alleged  disqualification  of  a  grand  juror;  but  the  attack 
should  be  made  by  motion  to  quash,  or  special  plea  in  abatement  sup- 
ported by  evidence.    Cooper  v.  State,  106  Ga.  119,  32  S.  £.  23. 

Demurrer  to  an  indictment  goes  only  to  the  sufiiciency  thereof,  and  not  to 
questions  affecting  the  regularity  or  legality  of  the  organization  of  the 
grand  jury;  such  questions  must  be  raised  by  a  motion  under  Okla. 
Stat.  1893,  8  5110,  as  amended  by  Okla.  Sess.  Laws  1895,  p.  196,  to  set 
aside  the  indictment;  or  if  the  facts  were  not  known  to  the  defendant 
or  his  counsel  until  after  the  jury  was  sworn  for  the  trial  of  the  cause, 
th^  may  be  presented  upon  a  motion  for  a  new  trial.  Patstoald  v. 
United  States,  5  Okla.  351.  49  Pac.  57. 

In  California  the  Code  of  Criminal  Procedure  (S  1004)  allows  the  defend- 
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ant  to  demur  to  the  indictment  or  inlonnation  upon  certain  grounds 
vrhich  must  appear  upon  the  face  thereof.  And  the  grounds  enumerated 
in  that  section  are  the  only  grounds  upon  which  a  demurrer  will  lie. 
People  V.  Behmidt,  64  Cal.  260,  30  Pac.  816.  Thus,  objection  to  the  in- 
definiteness  as  to  time,  of  the  expression  "was  and  is,"  in  the  averment 
in  an  information  charging  the  making  and  passing  of  a  fictitious  check 
with  intent  to  defraud,  that  the  purported  payee  "was  and  is"  a  ficti- 
tious person,  must  be  taken  by  demurrer  under  the  California  Penal 
Code;  and  if  not  so  taken  is  waived.  People  v.  Ellenipood,  119  Cal.  166, 
61  Pac  553.  But  a  defendant  cannot,  under  this  section,  demur  to  an 
information  on  the  ground  that  it  is  uncertain.  People  v.  Markham,  64 
Cal.  157,  30  Pac.  620.  And  the  question  of  Jurisdiction  of  the  court  over 
certain  territory  within  which  the  off^se  with  which  the  accused  is 
charged  was  committed  cannot  be  raised  by  demurrer  or  motion  in  arrest 
of  judgment^  but  is  a  matter  of  defense.  People  v.  Fredericks,  106  CaL 
554,  39  Pac.  944. 

In  Mississippi  an  indictment  drawn  under  Code  1892,  S  1209,  for  malicious 
mischief,  is  demurrable  where  it  is  clear  that  the  defendants  are  in- 
dictable only  under  9  1315,  for  a  wilful  or  malicious  trespass  on  the 
property  of  another.    Barkley  v.  State  (Miss.)  23  So.  185. 

6o,  also,  an  indictment  is  demurrable  which  charges  that  defendant  un- 
lawfully, feloniously,  wilfully,  and  burglariously  broke  and  entered  a 
dwelling  with  the  wilful,  felonious,  and  burglarious  intent  to  commit 
some  crime  ta  the  jurors  unknown.  Btate  v.  Buchanan,  75  Miss.  349, 
22  So.  875. 

Under  the  Ohio  Code  of  Criminal  Procedure  (S  7251)  an  accused  may  de- 
mur when  the  facts  stated  in  the  indictment  do  not  constitute  an  offense 
punishable  by  tho  laws  of  that  state,  or  when  the  intent  is  not  allied, 
and  proof  thereof  is  necessary  to  make  out  the  offense  charged.  Davie 
y.  State,  32  Ohio  St  24. 

In  Texas  the  Code  of  Criminal  Procedure  (arts.  528,  529)  provides  what 
exceptions  may  be  taken  to  indictments,  dividing  them  into  two  classes, 
— exceptaons  which  go  to  the  substance  and  exceptions  which  go  to  the 
form;  and  the  grounds  enumerated  therein  are  the  only  ones  available. 
Weet  V.  State,  6  Tex.  App.  485;  Btate  v.  Bhwartz,  25  Tex.  764. 

In  Kentucky  the  question  of  duplicity  of  an  indictment  can  be  raised 
only  by  a  demurrer,  and  not  by  a  motion  to  quash,  under  Crim.  Code^ 
art.  2,  chap.  2,  title  6«  |  165.  Moore  y.  Com.  18  Ky.  L.  Rep.  129,  35  S. 
W.  283. 

4.  Uiiiitations. 

The  statute  of  limitations  cannot  be  taken  advantage  of  on  de- 
muirer.^ 

^United  Btaies  ▼.  Cook,  17  Wall.  168,  21  L.  ed.  538 ;  State  v.  McTntire,  58 
Iowa,  572,  12  N.  W.  593;  State  v.  QUI,  33  Ark.  129.  But  see  an  able 
article  combatting  this  view,  by  F.  F.  Heard,  in  1  Crim.  L.  Mag.  452. 
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Contra,  by  express  statute  in  Texas    (Code  Grim.  Proa  art.  624 ), 
Drummond  ▼.  State,  4  Tex.  App.  150, 

6.  Several  counts. 

A  general  demurrer  to  an  indictment  containing  several  counts 
cannot  be  sustained  if  any  of  the  counts  are  good.^ 

^Hendricks  ▼.  Com.  76  Va.  934 ;  Btate  ▼.  Milea,  89  Me.  142,  36  Atl.  70 ;  West 
▼.  State,  70  Miss.  600,  12  So.  903. 

If  the  demurrer  is  general,  and  goes,  not  to  each  count,  but  to  the  indict- 
ment as  a  whole,  and  there  is  one  good  count,  the  demurrer  should  not 
be  sustained  unless  the  indictment  as  a  whole  is  bad.  But  where  the  de- 
murrer is  to  each  count,  it  should  be  sustained  as  to  those  counts 
which  are  bad ;  and  where  the  verdict  is  general,  the  conviction  must  be 
reversed  for  error  in  overruling  demurrers  to  some  of  the  counts  of  the 
indictment,  although  the  remaining  counts  are  good.  Avirett  v.  Btate, 
76  Md.  510,  25  Atl.  076,  087.  "If  all  the  counts  but  one  were  bad," 
said  the  court,  "and  each  was  demurred  to^  the  traverser  was,  as  a  mat- 
ter of  strict  legal  right,  entitled,  by  the  judgment  of  the  court,  to  have 
the  vicious  counts  eliminated  before  being  compelled  to  plead  not  guilty. 
Forcing  him,  despite  his  demurrer,  into  a  trial  upon  counts  which  were 
bad,  and  each  one  of  which  he  had  assailed,  was  a  prejudicial  error 
that  no  general  verdict  could  cure,  notwithstanding  there  was  one  good 
count  in  the  indictment.  It  may  well  be  that  under  an  indictment  con- 
taining several  counts,  all  of  which  except  one  are  bad,  and  each  one 
of  which  has  been  demurred  to,  a  general  verdict  of  guilty  might  be  ren- 
dered upon  evidence  adduced  in  support  of  the  defective  counts,  while 
no  evidence  was  offered  under  the  good  count;  and  thus  a  conviction 
would  be  secured  upon  the  veiy  counts  which  the  court  below  improperly 
sustained  as  good.  It  is  the  absolute  legal  right  of  the  accused  not  to 
be  tried  upon  defective  counts,  the  sufficiency  of  which  he  has  separately 
challenged  by  demurrers;  and  it  is  no  answer,  after  his  demurrers  have 
been  wrongfully  overruled  and  a  general  verdict  of  guilty  on  all  the 
counts  has  been  rendered,  to  say  that  he  has  not  been  injured  by  the  er^ 
roneous  judgment  entered  against  him,  because  there  is  one  good  count 
in  the  indictment.** 

Error  in  overruling  a  demurrer  to  one  of  the  counts  of  an  information  la 
not  prejudicial,  where  the  prosecuting  attorney,  at  the  close  of  the 
state's  testimony,  entered  a  nolle  prosequi  to  such  count,  and  the 
evidence  offered  in  support  of  it  was  equally  competent  to  establish  the 
charge  contained  in  the  count  upon  which  the  conviction  was  had.  Bart* 
>  ley  V.  State,  53  Neb.  310,  73  N.  W.  744,  55  Neb.  294,  76  N.  W.  832. 

And  overruling  a  demurrer  to  a  count  of  an  indictment  for  a  felony  is  not 
prejudicial  to  defendant,  where  all  the  facts  set  up  therein  are  alleged 
in  another  count  which  is  substantially  the  same.  Fryor  v.  Com,  (Va.) 
20  S.  £.  864. 
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6.  Leave  to  plead  over — at  common  law. 

At  common  law,  as  administered  in  the  American  courts,  in  a  case 
of  misdemeanor,  judgment,  on  overruling  a  demurrer  to  an  indict- 
ment, should  be  absolute  against  the  defendant,  unless  the  court,  in 
its  discretion,  allows  him  to  plead  guilty.^ 

In  a  case  of  felony,  the  judgment  should  not  be  absolute,  but  the 
court  should  always  allow  defendant  to  withdraw  the  demurrer  and 
plead  over.* 

^Com.  V.  Fogg,  6  Leigh,  638  (discretionary) ;  State  v.  Bhaw,  8  Humph.  32 
(demurrer  sustained  in  trial  court;  held  untenable  on  appeal,  and  final 
judgment  rendered  against  defendant) ;  People  v.  Taylor ,  3  Denio,  91 
(demurrer  sustained  in  trial  court,  but  held  untenable  on  appeal;  judg- 
ment absolute  rendered  against  defendant) ;  Wiokwire  ▼.  State,  19  Conn. 
477;  State  v.  Merrill,  Zl  Me.  329;  McCuen  v.  State,  19  Ark.  630;  Com, 
V.  Gloucester,  110  Mass.  492  (upon  overruling  defendants'  demurrer,  it 
was  not  error  to  render  final  judgment  against  them,  though  the  court 
might  have  permitted  them  to  plead  over). 

*Siaie  V,  Wilhins,  17  Vt.  151  (leave  to  plead  granted  by  the  appellate 
court) ;  1  Chitty,  Crim.  Law,  441 ;  1  Bishop,  Grim.  Proc.  S  782. 

Bishop  says:  '^ith  us,  in  misdemeanor,  the  judgment  against  a  defendant 
on  his  demurrer  is  final,  unless  he  has  leave  to  withdraw  it  or  answer 
over.  In  felony  it  [the  judgment]  is  in  some  of  the  states,  and  per- 
haps all,  that  he  answer  over.  Not  all  our  courts  hold  a  demurrer  to 
be  an  admission  for  purposes  other  than  those  of  the  demurrer  itself." 
1  Bishop,  Crim.  Proc.  SS  784  ef  aeq. 

As  to  leave  to  plead  over,  see  also  post.  Division  XVIII. 

7.  —  atatutory  rule. 

By  statute,  in  the  courts  of  the  United  States,^  and  in  most  of 
the  states,*  the  right  to  plead  over  is  secured  in  all  cases  on  the  over- 
ruling of  a  demurrer  to  an  indictment 

'U.  S.  Rev.  Stat.  S  1026,  providing  that  in  every  case  where  the  demurrer  is 
overruled  the  judgment  shall  be  respondeat  ouster. 

Thus,  in  New  York  the  Code  of  Criminal  Procedure  ( S  330 )  provides  that 
"if  iht  demurrer  be  disallowed  the  court  must  permit  the  defendant,  at 
his  election,  to  plead;  which  he  must  do  forthwith,  or  at  such  time  as 
the  court  may  allow.  If  he  do  not  plead,  judgment  must  be  pronounced 
against  him,  if  the  crime  charged  is  a  misdemeanor;  otherwise  a  plea 
of  not  guilty  must  be  entered." 

In  Minnesota  the  statute  (S  7300)  provides  that  if  the  demurrer  is  disal- 
lowed or  the  indictment  amended  the  court  shall  permit  the  defendant, 
at  his  election,  to  plead,  which  he  must  do  forthwith,  or  at  such  time 
as  the  court  may  allow.  If  he  does  not  plead,  judgment  shall  be  pro- 
nounced against  him.    And  where  a  case  is  remanded  upon  affirmance  of 
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an  order  oyerruling  a  demurrer,  and  the  prisoner  la  brought  before  the 
court  for  sentence,  the  court  has  power  to  permit  him  to  plead  over. 
Btaie  v.  AhHach,  42  Minn.  202,  43  N.  W.  1115. 

In  Iowa  the  defendant  has  the  right  to  plead  over;  but  if  he  fails  so  to  do 
final  judgment  may  be  rendered  against  him  on  the  demurrer,  and,  if 
necessary,  a  jury  impaneled  to  inquire  and  ascertain  the  degree  of  the 
offense.  Code,  S  5332.  And  failure  to  enter  such  plea  is  a  mere  tech- 
nical error  or  irregularity  in  no  way  affecting  the  substantial  rights  of 
the  defendant,  where  the  case  is  treated  in  every  respect  as  though  a 
plea  had  been  entered.    State  v.  Greene,  G6  Iowa,  11,  23  N.  W.  154. 

In  Ohio  (Code  Crim.  Proc.  S  7266),  after  demurrer  is  overruled,  the  accused 
may  plead  not  guilty  or  in  bar.  And  the  trial  court  cannot  proceed  to 
final  judgment  without  a  plea  of  guilty  or  a  finding  by  a  jury.  Him  v. 
State,  1  Ohio  St.  15. 

In  California  there  is  a  statute  similar  to  the  New  York  statute,  except 
that  the  clause  as  to  the  court's  entering  a  plea  of  not  guilty  is  omitted. 
And  in  People  v.  King,  28  Cal.  265,  it  was  held  that  the  court  may,  upon 
the  defendant's  refusal  to  plead,  lawfully,  and  indeed  should,  pronounce 
judgment  upon  him  as  upon  a  plea  of  guilty,  and  that  the  constitutional 
guaranty  of  trial  by  jury  is  not  violated  thereby.  But  it  was  also  held 
that  entering  a  plea  of  not  guilty  and  proceeding  to  a  trial  by  jury  af- 
fords no  ground  for  a  reversal  of  a  judgment  of  conviction.  To  the  same 
effect,  see  People  v.  Jocelyn,  29  Cal.  502. 

8.  Judgment  sustaining  demurrer. 

If  a  demurrer  to  the  indictment  is  sustained,  final  judgment  may 
be  entered.* 

*The  New  York  Code  of  Criminal  Procedure  provides  as  follows:  "§  327. 
If  the  demurrer  be  allowed,  the  judgment  is  final  upon  the  indictment 
demurred  to,  and  is  a  bar  to  another  prosecution  for  the  same  offense, 
unless  the  court,  being  of  opinion  that  the  objection  on  which  the  de- 
murrer is  allowed  may  be  avoided  in  a  new  indictment,  direct  the  case 
to  be  resubmitted  to  the  same  or  another  grand  jury."  And  Minnesota 
and  California  have  similar  statutes.  Cal.  Code  Crim.  Proc.  §  1008; 
Minn.  Stat.  §  7297.  People  v.  Jordan,  63  Cal.  219,  Citing  and  applying 
the  California  statute;  State  v.  Comfort,  22  Minn.  271,  Citing  and  apply- 
ing the  Minnesota  statute. 

And  §  328  of  the  New  York  Code  of  Criminal  Procedure  provides  that  if 
the  court  does  not  direct  the  case  to  be  resubmitted,  the  defendant,  if  in 
custody,  must  be  discharged,  or,  if  admitted  to  bail,  his  bail  is  exoner- 
ated, or,  if  he  have  deposited  money  instead  of  bail,  the  money  must  be 
refunded  to  him. 

Vote  as  to  appeal. 

In  respect  to  the  requisites  and  effect  of  an  appeal  by  the  prosecution  from 
an  order  or  judgment  sustaining  a  demurrer  to  an  indictment,  see  Peo^ 
pie  V.  Wooater,  16  Cal.  435,  holding  that  failure  to  except  to  a  ruling 
sustaining  a  demurrer  to  pleading  constitutes  a  waiver  of  the  right  to 
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appeal,  and  must  be  considered  an  acquiescence  in  the  judgment;  and 
Btate  V.  QrariviUe,  45  Ohio  St.  264,  12  N.  E.  803,  holding  that  the  pur- 
pofle  of  the  bill  of  exceptions,  by  a  prosecuting  attorney,  to  the  decision 
of  a  court,  for  which  provision  is  made  in  Ohio  Rey.  Stat.  S  7305,  is  not 
to  obtain  a  reyersal  of  the  judgment  of  the  court  in  the  case  in  which 
the  bill  is  taken,  and  a  trial  of  the  indictment  there,  but  simply  to  de- 
termine the  law  to  govern  in  a  siniilar  case. 

t.  Presence  of  the  accused. 

It  is  not  essential  tliat  the  accused  be  present  at  the  time  the  court 
overrules  his  demurrer  to  an  indictment  for  grand  larceny,  although 
a  statute  provides  that  defendant  must  be  personally  present  at  the 
trial  if  the  prosecution  is  for  a  felony.^ 

^State  V.  Woolsey,  19  Utah,  486,   57   Pac.  426,  and  eases  cited;  State  ▼. 
Spotted  Hawk,  22  Mont  33,  55  Pac  1026. 
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1.  Disereticmary.  2.  When  to  he  asked. 

1.  Discretionary. 

A  motion  to  permit  the  accused  or  his  counsel  to  examine  the 
minutes  of  the  grand  jury,  or  to  be  furnished  with  a  copy  thereof, 
is  within  the  power  of  the  trial  court,*  but  is  addressed  to  its  dis- 
cretion.* 

^People  ▼.  Vaughton,  38  How.  Pr.  430.  Here  the  court,  on  denying  the 
motion  on  the  facts  of  the  case,  says  that  it  is  entirely  within  the 
power  of  the  court  to  grant  the  motion;  and  such  a  motion  should  he 
granted  if  the  accused  cannot  otherwise  ascertain  the  specific  nature  of 
the  charges. 

^Eighmy  v.  People,  79  N.  Y.  540.  Here,  when  the  trial  upon  an  indictment 
for  perjury  came  on,  the  accused,  hefore  a  jury  was  impaneled,  moved  to 
order  the  district  attorney  to  disclose  what  evidence  was  produced  be- 
fore the  grand  jury,  with  a  view  of  moving  to  quash  the  indictment,  on 
the  ground  that  there  was  not  sufficient  evidence  before  the  grand  jury 
to  sustain  it.    Held,  no  error  to  deny  the  motion;  "it  was  a  matter  rest* 
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ing  In  the  discretion  of  the  court,  and  is  not  the  suhjeci  of  reviefw  upon 
this  writ  of  error."  This  case  was  followed  in  People  ▼.  BelUnos,  1  How. 
Pr.  N.  S.  149  (motion  denied  for  want  of  sufficient  grounds). 

People  V.  Jaehne,  103  N.  Y.  182,  8  N.  E.  374,  holds  that  the  defendant,  as  a 
matter  of  right,  is  not  entitled  to  be  furnished  with  the  evidence  taken 
before  the  grand  jury.  Nor  will  he  be  permitted  to  inspect  the  minutes 
except  for  some  special  reason,  such  as  to  enable  him  to  move  to  set 
aside  the  indictment;  and  where  sufficient  grounds  have  not  been  shown 
for  the  granting  of  the  privilege,  and  if  it  also  appears  that  thereby  in- 
formation might  be  given  to  other  suspected  persons  not  in  custody,  the 
motion  will  be  denied.  See  also  United  Statee  v.  Southmayd,  6  Bias. 
821,  Fed.  Gas.  No.  16,361. 

In  Cannon  v.  People,  141  111.  270,  30  N.  E.  1027,  where  it  was  held  that  a 
person  indicted  for  murder  is  not  entitled  to  a  copy  of  the  minutes  of 
the  testimony  taken  before  the  grand  jury,  the  court  said:  ''We  have 
been  referred  to  no  authority  sustaining  the  practice  insisted  upon. 
Indeed,  the  practice  in  this  state  has  been  uniformly  the  reverse.  .  •  . 
There  was  no  error  in  the  refusal  of  the  court  in  the  respect  indicated.'^ 

2.  When  to  be  asked. 

A  motion  for  leave  to  examine  the  minutes  of  the  grand  jury,  or  to 
have  a  oopj,  is  not  too  late  if  made  at  anj  time  before  the  actual 
trial.* 

^People  V.  Vaughton,  38  How.  Pr.  430. 


XIIL— DEMAND  FOE  LIST  OF  WITNESSES. 


1.  Witnesses  examined  by  grand  jury.     2.  Prosecutor  and  other  witnesses  pro- 
posed to  be  called. 

1.  Witnesses  examined  by  grand  jury. 

By  statute  in  many  of  the  states^  the  accused  has  a  right  to  require 
that  the  names  of  the  witnesses  examined  before  the  grand  jury  be 
furnished  to  him  before  trial.* 

'K.  Y.  Code  Crim.  Proc  S  271,  directs  that  the  names  of  witnesses  examined 
before  the  grand  jury  be  indorsed  on  the  indictment,  but  that,  if  omitted. 
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the  court  must,  on  application  of  defendant,  direct  the  names  of  such 
witnesses,  as  they  appear  on  the  minutes  of  the  grand  jury,  to  be  fur- 
nished him  forthwith. 

U.  S.  Rev.  Stat.  S  1033,  provides  that  a  list  of  the  jury  and  witnesses  to  be 
produced  on  the  trial,  stating  the  place  of  abode  of  each  juror  and  wit- 
ness, together  with  the  indictment,  shall  be  delivered  to  a  person  in-* 
dieted  for  treason,  three  days  before  trial,  and  for  any  other  capital  of- 
fense, two  days  before  trial.  Oompare  other  codes  and  statutes  on  this 
question. 

HJom.  V.  Locke,  14  Pick.  485  (holding  it,  in  murder,  a  matter  of  right) ; 
Cam.  V.  JTnapp,  9  Pidc.  496,  20  Am.  Dec.  491. 

Contra,  in  cases  not  capital.  See  following  authorities:  1  Chitty,  Grim. 
Law,  322  (where  it  is  said  that  in  "high  treason  the  defendant  is  en- 
titled to  a  copy  of  the  names  of  the  witnesses  examined  before  the  grand 
jury,  by  virtue  of  a  particular  statute  [7  Anne,  chap.  21,  S  11]»  but  the 
right  extends  to  no  inferior  offenses,  nor  can  the  court  grant  it  in  their 
discretion") ;  Vniied  Btaies  v.  Shepard,  1  Abb.  (U.  S.)  431,  Fed.  Gas. 
No.  16,273  (on  moti(m  to  quash  an  indictment,  held,  that  it  was  not  re- 
quired at  common  law  that  the  names  of  witnesses  for  the  prosecution 
should  be  indorsed  on  the  indictment  or  information) . 

In  King  v.  State,  5  How.  (Miss.)  730,  it  was  held  not  necessary  for  the 
grand  juiy  to  make  return  of  the  witnesses  examined  or  the  evidence 
taken  before  it. 

But  in  United  States  v.  Bouthmayd,  6  Biss.  321,  Fed.  Gas.  No.  16,361,  it 
was  held  that  in  all  cases  where  there  has  been  no  preliminary  examina- 
tion the  court  in  its  discretion  may  order  a  list  of  witnesses  before  the 
grand  jury  to  be  furnished. 

As  to  the  right  of  the  prosecution  to  call  witnesses  whose  names  were  not 
furnished,  see  post,  Division  XXXVII. 

2.  Prosecutor  and  other  witnesses  proposed  to  be  called. 

In  cases  not  capital  the  accused  has  no  right,  in  the  absence  of 
statute/  to  require  the  district  attorney  to  furnish  him  with  the 
names  of  the  prosecutor  and  witnesses  intended  to  be  called  upon  the 
trial.* 

'In  Illinois  every  person  charged  with  treason,  murder,  or  other  felonious 
crime  shaU  be  furnished,  previous  to  his  arraignment,  with  a  list  of  wit- 
nesses. In  all  other  cases  he  shall,  at  the  request  of  himself  or  counsel, 
be  furnished  with  such  list  (1  Starr  &  C.  Anno.  Stat.  p.  1395,  f  604). 
Kota  V.  People,  136  111.  656,  27  N.  E.  53. 

In  California  the  reading  of  the  list  of  witnesses  to  defendant  at  the  time 
of  his  arraignment,  required  by  Cal.  Pen.  Code,  S  988,  applies  only  to  an 
arraignment  upon  an  indictment,  and  not  upon  an  information.  People 
V.  Veary,  104  Cal.  373,  37  Pac.  943. 

Felonies  and  misdemeanors  are  on  the  same  footing,  under  the  Georgia 
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ftatute  (Cod«,  §  946) ;  but  the  defendant  is  not  entitled  to  the  list  ex- 
cept upon  demand.    Bird  ▼.  State,  60  Ga.  585. 

In  United  Statee  v.  Butler,  1  Hughes,  467,  Fed.  Cas.  No.  14,700,  upon  trial 
of  an  indictment  for  conspiracy  to  prerent  one  from  voting,  defendants, 
after  pleading  not  guilly,  asked  to  be  furnished  with  the  names  of  the 
prosecutor  and  the  witnesses.  It  was  held  (Chief  Justice  Waite,  sitting 
with  Circuit  Judge  Bond)  that  there  was  no  practice  justifying  such  a 
demand.  The  ruling  is  stated  in  the  headnote  thus:  "The  district  at* 
torney  is  not  bound  to  furnish  the  defendants  with  the  names  of  the 
prosecutor  and  witnesses  in  a  criminal  case  not  capital.'' 

In  Bratt  y.  State  (Tex.  Crim.  App.)  41  S.  W.  024,  it  was  held  that  the  re- 
fusal to  require  the  state  to  disclose  the  names  of  all  the  private  prose- 
cutors on  a  trial  for  theft  of  cattle  is  not  ground  for  reversal,  where  it 
does  not  appear  that  such  information  would  have  any  bearing  on  the 
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[The  general  policy  of  the  courts  now  is  to  restrict  motions  to 
quaBh;  both  in  respect  to  the  grounds  upon  which  they  will  be  sus- 
tained and  the  time  at  which  they  must  be  made,  to  as  narrow  limits 
as  is  consistent  with  securing  justice  to  the  accused.] 


1.  When  to  be  made. 

2.  Presence  of  the  accused. 

3.  Irregularities  of  grand  jury. 

4.  Evidence  illegal  or  insufficient. 

5.  Formalities. 

6.  Several  defendants. 

7.  One  or  more  bad  counts. 

8.  Uncertainty. 


9.  Duplicity. 

10.  Want  of  jurisdiction. 

11.  Pendency  of  another  suit. 

12.  Extrinsic  facts. 

13.  —  how  shown. 

14.  Granting  discretionary. 
16.  Waiver  by  plea. 


1.  When  to  be  made. 

A  motion  to  quash  or  set  aside  an  indictment^  upon  a  ground 
which  would  be  fatal  to  a  verdict  may  be  made  at  any  time.^  But 
when  made  after  plea  the  court  may  properly  require  the  plea  to  be 
withdrawn  before  entertaining  the  motion.^ 
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If  made  upon  any  other  ground,  it  must  be  made  before  the  plea 
is  entered,*  or  after  the  plea  has  been  by  leave  of  court  withdrawn.* 

It  is  in  the  discretion  of  the  court  to  grant  such  leave  at  any  time, 
with  leave  to  renew  the  plea  if  the  motion  should  be  denied.® 

^he  reasons  for  the  rules  stated  in  the  text  are :  ( 1 )  That  the  court  should 
not  spend  time  on  a  trial  which  clearly  must  be  futile;  (2)  but,  on  the 
other  hand,  if  aceiued  takes  issue  on  the  indictment,  the  court  should 
not  on  technical  objection  subsequently  raised,  nor  in  a  doubtful  case  of 
even  substantial  objections,  set  aside  the  indictment  and  thus  discharge 
the  recognizance,  and  perhaps  give  the  accused  a  pretext  for  claiming, 
when  indicted  again,  that  he  has  been  once  in  jeopardy;  and  also,  per- 
haps, let  in  the  statute  of  limitations. 

If  the  objection  is  such  that  a  conviction  might  nevertheless  stand,  the  mo- 
tion should  not  usually  be  granted  unless  seasonably  made. 

And  a  formal  defect  in  an  indictment,  curable  by  amendment,  must  be  taken 
advantage  of,  if  at  all,  before  the  jury  is  sworn;  and  it  will  not  be  held 
ground  for  affirming  an  erroneous  jud^ent  quashing  the  indictment. 
Com.  y.  Williams,  149  Pa.  54,  24  Atl.  158. 

In  Btate  v.  B€a4;h  (Ind.)  43  N.  E.  949,  after  the  close  of  the  state's  evidence 
the  court,  on  the  defendant's  motion,  instructed  the  jury  to  return  a  ver- 
dict of  not  guilty,  to  which  the  state  excepted.  On  appeal  the  appellee 
urged  the  insufficiency  of  the  indictment  to  support  a  verdict  of  guilty, 
and  that  it  was  therefore  proper  to  order  a  verdict  of  not  guilty;  but 
the  court  held  that  the  direction  of  the  verdict  of  not  guilty  for  the  rea- 
son that  the  indictment  or  information  does  not  state  a  public  offense 
deprives  the  state  of  its  rights,  and  frees  the  accused  from  liability  of 
further  prosecution  of  the  offense  charged;  and  that  the  question 
whether  the  indictment  or  information  does  state  a  public  offense  is  to 
be  presented  by  a  motion  to  quash  or  a  motion  to  arrest. 

In  United  States  v.  Oooding,  12  Wheat.  460,  6  L.  ed.  693,  Mr.  Justice  Story 
said :  '^Undoubtedly,  according  to  the  regular  course  of  practice,  objec- 
tions to  the  form  and  sufficiency  of  an  indictment  ought  to  be  discussed 
upon  a  motion  to  quash  the  indictment,  which  may  be  granted  or  refused 
in  the  discretion  of  the  court,  or  upon  demurrer  to  the  indictment,  or 
upon  a  motion  in  arrest  of  judgment,  which  are  matters  of  right.  The 
defendant  has  no  right  to  insist  that  such  objections  should  be  discussed 
or  decided  during  the  trial  of  the  facts  by  the  jury.  It  would  be  very 
Inconvenient  and  embarrassing  to  allow  a  discussion  of  such  t(^ics  dur- 
ing the  progress  of  the  cause  before  the  jury,  and  introduce  much  confu- 
sion into  the  administration  of  public  justice.  But  we  think  it  is  not 
wholly  incompetent  for  the  court  to  entertain  such  questions  during  the 
trial,  in  the  exercise  of  a  sound  discretion.  It  should,  however,  be  rare* 
ly  done,  and  only  under  circumstances  of  an  extraordinary  nature.  The 
circuit  court,  in  the  present  case,  did  allow  the  introduction  and  discus* 
sion  of  these  questions  during  the  trial,  and  was  divided  upon  the  pro- 
priety of  the  practice.  We  can  only  certify  that  the  court  possessed 
the  authority,  but  that  it  ought  not  to  be  exercised  except  on  very 
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urgent  occasions."  And  it  was  held,  accordingly,  ''that  the  objections 
taken  to  the  form  and  sufficiency  of  the  indictment  by  the  defendant's 
counsel  were  not  matters  of  right  which  the  defendant  might  insist  upon, 
and  discuss,  and  require  to  be  decided  during  the  trial  of  the  issue  by 
the  jury;  and  that  the  same  should,  according  to  the  regular  course  of 
practice,  have  been  discussed  on  a  moUon  to  quash  the  indictment,  or  on 
demurrer,  or  on  motion  in  arrest  of  judgment;  but  that  the  court  had, 
nevertheless,  competent  authority,  in  the  exercise  of  a  sound  discretion, 
to  permit  such  objections  to  be  discussed  and  decided  during  the  trial." 

And  in  People  v.  Smith,  94  Mich.  644,  54  N.  W.  487,  it  was  held  that  the 
objection  that  the  information  was  defective  for  not  alleging  when,  why, 
or  by  whom  the  larceny  charged  was  committed,  cannot  be  token  on  ap- 
peal, but  is  to  be  raised  on  a  motion  to  quash,  or  a  demurrer. 

Thus,  such  a  motion  based  on  the  want  of  jurisdiction  of  the  court  below, 
though  made  for  the  first  time  in  the  appellate  court,  was  entertained  in 
Justice  V.  State,  17  Ind.  56,  and  a  conviction  for  larceny  reversed.  Wor- 
den,  J.,  said :  "Where  a  party  is  charged  with  a  felony,  in  a  court  not 
having  jurisdiction  over  the  subject-matter,  the  defect  of  jurisdiction 
can  be  taken  advantage  of  on  motion  to  quash  in  arrest  of  judgment  and 
on  appeal." 

And  a  motion  made  during  the  trial,  on  the  ground  that  there  was  no  law 
in  force  to  punish  the  alleged  ofTense,  has  been  allowed.  State  v.  Ben^ 
thall,  82  N.  C.  664;  People  v.  Williama,  1  Idaho,  85. 

And  this  principle  was  conceded,  also,  by  WUder  v.  State,  47  Ga.  622,  cited 
below. 

But  the  objection  to  the  sufficiency  of  the  indictment  or  information  cannot 
be  raised  by  objecting  to  the  introduction  of  any  testimony  in  support 
of  it.  United  States  v.  Harmon,  45  Fed.  414;  State  v.  Bodeokar,  II 
Wash.  417,  39  Pac.  645;  People  v.  Drennan,  86  Mich.  445,  49  N.  W.  215; 
State  V.  Duncan,  116  Mo.  288,  22  S.  W.  699. 

And  in  State  r.  Barr,  54  Kan.  230,  38  Pac.  289,  it  was  held  that  the  objec- 
tion that  the  information  was  verified  only  upon  information  and  be- 
lief could  not  be  first  raised  by  a  plea  in  abatement  filed  just  before  the 
trial,  but  that  it  should  be  made  by  motion  to  quash  the  warrant  before 
the  recognizance  for  the  appearance  given.  But  in  State  v.  Kent,  6  N. 
D.  516,  sub  nom.  State  v.  Pancoast,  35  L.  R.  A.  518,  67  N.  W.  1052,  it 
was  held  that  a  motion  to  set  aside  an  information  for  improper  verifi- 
cation cannot  be  made  after  a  plea  of  not  guilty  and  one  trial  upon  that 
plea;  nor  can  the  objection  be  raised  by  motion  in  arrest,  since  under 
the  North  Dakota  statutes  a  motion  in  arrest  reaches  only  defects  avail- 
able on  demurrer. 

But  a  defendant  who,  upon  his  arraignment,  is  given  a  day  to  plead  or  to 
answer  the  indictment,  may,  before  otherwise  pleading  thereto,  and  in 
answer  to  the  arraignment,  move  to  set  the  indictment  aaide;  and  when 
such  time  is  allowed  him  by  the  court  the  Oregon  statute  (Hill's  Code, 
S  1315)  requiring  a  motion  to  set  aside  the  indictment  to  be  made  and 
heard  ai  the  arraignment,  unless  for  good  cause  the  court  postpone  the 
hearing  to  a  future  time,  does  not  preclude  him  from  making  the  moti<»i 


XIV. ^MOTIONS    TO    QUASH.  49 

at  any  time  before  so  otherwise  pleading.    State  v.  Pool,  20  Or.  150,  23 
Pac.  375. 

In  Mentor  v.  People,  30  Mich.  91,  it  was  held  that  the  effect  of  entertain- 
ing a  motion  after  plea  is  to  withdraw  the  plea  and  preclude  the  accused 
from  claiming  afterwards  that  he  has  been  put  in  jeopardy  on  the  in- 
dictment. 

■ 

In  State  v.  Reeves,  97  Mo.  668, 10  S.  W.  841,  however,  it  was  held  that  a  mo- 
tion to  quash,  although  filed  with  the  consent  of  the  court  after  the  plea 
of  not  guilty  is  entered  but  not  withdrawn,  does  not  have  the  effect  of 
withdrawing  that  plea;  but  that  a  motion  to  quash  is  in  order  at  any 
time  down  to  the  rendition  of  the  verdict^  and  this  without  any  with- 
drawal of  the  plea  of  not  guilty, — Citing  1  Bishop,  Crim.  Proc.  §  762. 

^Wilder  v.  State,  47  Ga.  522;  State  y.  MoCarty,  4  R.  I.  82  (motion  on  the 
ground  that  complaint  and  warrant  were  not  taken  by  the  magistrate 
in  the  statutory  form  denied  because  first  made  in  the  appellate  court) ; 
State  V.  JarvU,  63  N.  G.  556;  State  v.  Barnes,  29  Me.  561;  State  v. 
McGregor,  41  N.  H.  407  (motion  on  ground  of  misnomer  or  want  of  ad- 
dition) ;  United  States  v.  O'Brien,  7  Int.  Rev.  Rec.  62,  Fed.  Gas.  No. 
15.009  (holding  that  where  the  motion  is  made  after  plea  and  witnesses 
sworn,  it  would  only  be  allowed  in  cases  entirely  free  from  doubt)  ; 
KerrY.  State,  36  Ohio  St.  614  (holding  that  an  objection  to  an  improper 
presentment  of  the  indictment  under  the  Ohio  statute  cannot  be  raised 
after  plea,  where  there  is  no  motion  to  quash ) ;  Bishop  v.  Com.  22  Ky. 
L.  Rep.  760,  68  S.  W.  817  (objection  that  summoning  a  special  grand 
jury  of  bystanders,  upon  discharging  the  entire  grand  jury,  cannot  be 
made  on  appeal  for  the  first  time) . 

Under  the  New  York  Gode  of  Criminal  Procedure  (§§  313,  315)  the  motion 
must  be  made  in  season  to  be  heard  at  the  time  of  arraignment ;  but  the 
court  may  for  good  cause  postpone  the  hearing. 

In  Minnesota'  an  indictment  can  be  attacked  for  defects  in  the  organization 
of  the  grand  jury,  only  at  the  time  of  the  arraignment,  unless  the  court 
for  good  cause  shown  allows  the  motion  to  be  made  at  a  subsequent  time. 
State  V.  Sohumm,  47  Minn.  373,  50  N.  W.  362;  State  v.  Dick,  47  Minn. 
375,  60  N.  W.  362. 

Under  the  Alabama  statute  (see  note  1,  §  3,  infra)  a  motion  to  quash  comes 
too  late  when  made  after  the  continuance  of  the  cause  at  each  term  at 
the  instance  of  defendant,  and  at  several  other  terms  by  the  state,  un- 
less the  defendant  shows  that  he  did  not  know  the  facts  earlier,  and  he 
satisfactorily  explains  why  he  did  not  sooner  ascertain  them.  Moorer 
▼.  State,  115  Ala.  119,  22  So.  592. 

In  Louisiana  a  motion  to  quash  on  the  ground  of  the  illegal  organization  of 
the  grand  jury  is  too  late  unless  filed  on  the  first  day  of  the  term;  and 
it  will  be  denied  unless  exceptional  circumstances  are  stated,  showing 
clearly  that  a  compliance  with  the  law  in  this  respect  is  impracticable. 
State  V.  Herbert,  50  La.  Ann.  401,  23  So.  300. 

Bat  in  Stale  v.  Striokland,  41  La.  Ann.  513,  6  So.  471,  it  was  held  that  a  mo- 
tion to  quash  for  the  reason  that  the  clerk  of  the  court  was  not  sworn 
as  a  member  of  the  jury  commission  is  seasonably  made  after  arraign- 
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inent>  but  before  trial,  where  the  record  shows  that  the  defect  was  not 
known  to  the  accused  or  his  counsel  on  the  first  day  of  the  term  or  be- 
,      fore  arraignment. 

And  in  Btate  ▼.  Taylor,  43  La.  Ann.  1131,  10  So.  203,  a  motion  to  quash  for 
irregularity  in  drawing  the  grand  jury,  made  before  arraignment  and  at 
the  same  time  at  which  the  indictment  was  found,  was  held  seasonable. 

But  in  State  v.  Lefttcich,  46  La.  Ann.  1194,  16  So.  411,  it  was  held  that  if 
a  motion  to  quash  for  irregularity  in  drawing  the  grand  jury  may  be 
made  after  the  first  day  of  the  term,  it  will  be  deemed  too  late  when 
made  several  days  after  the  indictment  is  found  and  ten  days  after  the 
beginning  of  the  term;  especially  when  the  accused  is  in  custody  await- 
ing the  grand  jury's  action  when  the  term  begins,  and  all  the  facts  on 
which  the  indictment  is  based  are  then  known  to  his  counsel. 

^State  V.  Jones,  88  N.  C.  671;  West  v.  State,  48  Ind.  483  (adding,  however, 
that  it  was  discretionary  to  hear  the  motion  without  requiring  with- 
drawal of  plea) ;  Nicholls  v.  State,  6  N.  J.  L.  639. 

People  V.  Villarino,  66  Cal  228,  6  Pac.  154,  holds  that,  even  after  the  plea 
of  not  guilty,  the  defendant  has  the  right,  at  any  time  before  trial,  to 
apply  to  the  court  for  leave  to  withdraw  his  plea,  for  the  purpose  of 
moving  to  set  aside  the  information. 

^Mentor  v.  People,  30  Mich.  91. 

In  Btate  v.  Collyer,  17  Nev.  276,  30  Pac.  891,  a  trial  for  assault  with  intent 
to  kill,  the  defendant  moved  for  leave  to  withdraw  a  plea  of  not  guilty, 
and  to  move  to  quash  the  indictment,  because  the  persons  who  found 
it  were  not  duly  selected;  but  it  was  held  on  appeal,  and  sustaining  the 
conviction,  that  the  motion  was  made  technically  too  late;  but  that  in 
the  exercise  of  a  sound  discretion  the  court  might  have  entertained  it» 
and  should  have  done  so  if  of  opinion  that  there  was  merit  in  the  appli- 
cation. 

In  State  v.  Riffe,  10  W.  Va.  794,  an  application  two  years  after  plea  but 
beforo  trial,  for  leave  to  withdraw  plea  and  to  move  to  quash,  was  held 
to  have  been  properly  granted. 

Larison  v.  State,  49  N.  J.  L.  256,  60  Am.  Rep.  606,  9  Atl.  700,  holds  that, 
under  the  New  Jersey  statute,  technical  objections  to  the  indictment 
must  be  raised  by  demurrer  or  by  motion  to  quash  before  the  jury  are 
sworn. 

That  the  defendant  has  a  right  to  withdraw  a  plea  and  move,  see  State  v. 
Hale,  44  Iowa,  96. 

In  Morton  v.  People,  47  III.  468,  the  defendant's  plea  of  not  guilty  was  after- 
wards by  agreement  withdrawn  to  allow  him  to  move  to  quash  with  the 
stipulation  that  if  his  motion  was  overruled  the  trial  should  immediately 
proceed;  and  it  was  held  that  the  effect  of  the  stipulation  was  to  rein- 
state the  plea  after  the  motion  was  overruled.  See  also  Hensohe  v.  Peo* 
pie,  16  Mich.  46. 
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2.  Ttesence  of  the  accused. 

It  is  not  necessary  that  the  accused  be  present  in  court  at  the  time 
of  the  argument  of  the  motion.* 

^People  V.  Vail,  6  Abb.  N.  O.  206  (denying  motion  of  district  attorney  to  re- 
quire accused  to  be  present) ;  Eppa  v.  State,  102  Ind.  539,  1  N.  £.  491 
(holding  absence  not  error,  notwithstanding  a  statute  requiring  presence 
of  the  accused  during  "trial") ;  Territory  v.  Gay,  2  Dak.  125,  2  N,  W. 
477;  Btate  v.  Hardatcay,  50  La.  Ann.  1345,  24  So.  320;  8tate  v.  Little 
Whirlicind,  22  Mont.  425,  56  Pac  820  (holding  that  a  motion  to  quash 
is  not  a  part  of  the  trial  at  which  the  defendant's  presence  is  neces- 
sary) ;  Btate  v.  Atkinson,  40  S.  G.  363,  18  S.  £.  1021  (holding  to  the 
same  effect  as  the  Little  Whirlwind  Case;  and  also  that  the  constitu- 
tional right  of  defendants,  charged  with  murder,  to  be  fully  heard  in 
their  defense  by  themselves,  or  by  their  counsel,  or  by  both,  as  they  may 
elect,  is  not  violated  by  sending  them  back  to  jail  during  the  hearing 
of  their  motion  to  quash  the  indictment,  where  they  in  fact  elected  be- 
fore pleading  to  be  heard  only  by  their  counsel,  by  entering  a  demurrer 
and  moving  to  quash  the  indictment  through  their  counsel). 

3.  Lrregrnlarities  of  grand  jury. 

In  the  absence  of  statutory  regulation  to  the  contrary,^  it  is  groxmd 
for  quashing  an  indictment  on  motion  that  the  grand  jury  was  iUe- 
gally  constituted,^  or  that  its  proceedings  were  unlawful.* 

But  objections  which  are  grounds  for  challenge  only  to  the  favor 
are  not  grounds  for  a  motion  to  quash.^ 

'In  Alabama  the  Code  ( §  52G9 )  denies  the  right  of  an  accused  to  object  to 
an  indictment  on  any  ground  going  to  the  formation  of  the  grand  jury, 
except  that  the  jurors  were  not  drawn  in  the  presence  of  the  officers  des- 
ignated by  law;  and  a  motion  to  quash  based  upon  the  all^^  irregu- 
larity of  the  grand  juiy  for  other  reasons  will  not  be  entertained.  Kitt 
▼.  State,  117  Ala.  213,  23  So.  485. 

In  Louisiana  the  statute  specifically  provides  that  '^o  such  defect  or  irregu- 
larity in  the  drawing  thereof  or  the  summoning  of  the  jury  shall  be  suf- 
ficient cause  (to  challenge  the  venire),  if  it  shall  not  appear  that  some 
fraud  has  been  practised,  or  some  great  wrong  committed,  that  would 
work  a  great  and  irreparable  injury;"  and  a  motion  to  quash  on  a  chal- 
lenge to  the  general  venire,  based  on  alleged  irregularities  in  the  manner 
of  drawing  and  summoning  the  jurors,  is  demurrable  when  it  alleges 
neither  fraud,  wrong,  nor  injury.  State  ▼.  Simmons,  43  La,  Ann.  991, 
10  So.  3S2. 

In  State  v.  Bradley,  32  La.  Ann.  402,  it  is  held  that  an  indictment  will  not 
be  quashed  because  the  clerk  of  the  court  who  acts  as  jury  commissioner 
in  drawing  and  summoning  the  grand  jury  never  has  been  sworn.  So 
held,  also,  in  Linnehan  v.  Slate,  116  Ala.  471,  22  So.  662.  See  also  Com, 
T.  Valsalka,  181  Pa.  17,  37  Atl.  405.     ' 
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In  California  the  Penal  Code  provides  that  an  indictment  may  be  set  aside 
on  motion  "when  the  defendant  had  not  been  held  to  answer  before  the 
finding  of  the  indictment,  on  any  ground  which  would  have  been  good 
ground  for  challenge,  either  to  the  panel  or  to  any  individual  grand 
juror."  And  in  People  y.  Bitnmona,  119  Cal.  1,  60  Pac.  844,  it  was  held 
that  the  defendant,  not  having  been  held  to  answer  said  charge,  was  in 
a  position  to  avail  himself  of  the  privilege  given  by  said  provision;  but 
it  was  also  held  that  the  objection  to  the  juror  in  question  (he  not  being 
a  taxpayer)  was  not  ground  for  an  objection  to  the  panel. 

In  Arkansas  the  statute  (S  2098)  provides  that  ''every  person  held  to  an- 
swer a  criminal  charge  may  object  to  the  competency  of  any  one  sum- 
moned to  serve  as  a  grand  juror,  before  he  is  sworn,  on  the  ground  that 
he  is  the  prosecutor  or  complainant  upon  any  charge  against  such  per- 
son, or  that  he  is  a  witness  on  the  part  of  the  prosecution;"  and  it  is 
held  that  this  section  applies  only  to  persons  held  to  answer  criminal 
eharges  which  have  not  been  previously  investigated  and  acted  upon  by 
a  grand  jury,  and  not  to  a  person  already  indicted.  Baker  v.  Btate,  58 
Ark.  613,  26  S.  W.  603.  But  an  indictment  will  not  be  held  bad  because 
the  accused  was  not  allowed  to  be  present  while  the  grand  jury  which 
returned  it  was  being  impaneled,  and  was  not  allowed  to  challenge  grand 
jurors  for  cause,  where  it  does  not  appear  that  any  grand  juror  was  a 
prosecutor  or  witness  against  him,  or  that  he  was  prejudiced  by  such 
action.    Hamilton  v.  Btate,  62  Ark.  643,  36  S.  W.  1064. 

^State  V.  Laiorence,  12  Or.  297,  7  Pac.  110  (statute  for  impaneling  grand 
jury  unconstitutional) ;  United  States  v.  Qale,  109  U.  S.  66,  27  L.  ed. 
867,  3  Sup.  Ct.  Rep.  1  {dictum);  Btate  v.  Cole,  17  Wis.  674;  Com.  v. 
Jadmn  (Pa.)  1  Crim.  L.  Mag.  231  (where  the  indictment  in  a  case  which 
.  the  grand  jury  could  not  originate  did  not  come  to  them  from  the 
magistrate  or  district  attorney) ;  United  States  v.  Antz,  4  Woods,  176 
(absence  of  the  legal  venire  facias  under  the  United  States  courts) ; 
People  V.  Strong,  1  Abb.  Pr.  N.  S.  244  (holding  the  general  rule  to  be 
as  above  set  out;  yet,  where  the  interference  of  the  grand  jury  is  neces- 
sary to  prevent  the  statute  of  limitations  from  attaching,  the  indictment 
will  not  be  quashed  because  of  such  illegal  origin).  Compare  People  v. 
Petrea,  92  N.  Y.  128  (holding  that  some  constitutional  right  of  the 
defendant  must  be  invaded.  If  the  indictment  is  found  by  a  grand  jury 
of  good  and  lawful  men,  selected  and  drawn  under  color  of  law,  it  is  a 
good  indictment  within  the  sense  of  the  Constitution,  although  the  law 
under  which  the  selection  was  made  be  void.  Followed  in  People  v.  Fitz- 
patrick,  30  Hun,  493 ) .  And  for  an  exhaustive  collection  of  cases  treat- 
ing of  the  organization  of  the  grand  jury  generally,  see  note  to  State  ex 
rel  Dunn  v.  Noyes  (Wis.)  2  L.  R.  A.  776.  As  to  the  qualifications  of 
grand  jurors  generally,  see  note  to  State  v.  RusscU  (Iowa)  28  L.  R.  A. 
196. 

In  Iowa  a  motion  to  set  aside  an  indictment  may  be  made  under  §  4337  of 
the  Code,  and  must  be  sustained  when  the  grand  jury  were  not  selected, 
drawn,  summoned,  impaneled,  or  sworn  as  prescribed  by  law.  Btate  v. 
Russell,  90  Iowa,  669,  28  L.  R.  A.  196,  68  N.  W.  916. 

Thus,  an  indictment  was  quashed  in  United  States  v.  Kilpatrick,  16  Fad. 


ZIV. — MOTIONS   TO   QUASH.  63 

765^  becaiue  a  witness  was  improperly  permitted  to  discuss  the  case  with 
the  grand  jury  in  its  room. 

And  in  Texas  the  presence  of  the  assistant  county  attorney  while  the  grand 
jury  was  discussing  the  propriety  of  finding  the  indictment^  although 
not  when  it  voted,  is  a  Tiolation  of  Tex.  Code  Crim.  Proc.  art.  394,  and 
is  ground  for  setting  the  indictment  aside. 

Othervdse  in  Iowa,  unless  it  be  shown  that  he  was  not  required  or  per- 
mitted by  law  to  be  present    Btate  v.  Fertig,  98  Iowa,  139,  67  K.  W.  87. 

And  in  Arkansas,  when  he  was  not  present  when  the  grand  jury  was  deliber- 
ating or  voting,  and  nothing  was  said  by  him  to  influence  its  finding. 
Bennett  v.  State,  62  Ark.  516,  36  S.  W.  947. 

But  the  presence  of  the  judge  in  the  grand-jury  room  during  its  delibera- 
tions, and  his  urging  and  directing  it  to  find  the  indictment,  is  ground 
under  the  Iowa  statute  for  setting  the  indictment  aside.  State  v.  Will, 
97  Iowa,  58,  65  N.  W.  1010.  As  to  the  effect  of  improper  influence  or 
interference  with  the  grand  jury  generally,  see  cases  reviewed  in  note  to 
Clair  V.  State  (Neb.)  28  L.  R.  A.  367. 

In  People  v.  BeUick,  4  N.  Y.  Grim.  Rep.  429,  the  indictment  was  set  aside 
because  it  appeared  that  prior  to  the  indictment  a  nxunber  of  the  grand 
jurors  had  interviewed  a  person  outside  of  the  grand- jury  room  concern- 
ing the  charge,  and  because  the  communications  were  of  such  a  charac- 
ter that  the  court  conclusively  presumed  the  grand  jury  to  have  been 
improperly  influenced. 

In  New  York,  under  the  Code  of  Criminal  Procedure  (§§  313-315),  a  motion 
to  set  aside  the  indictment  on  the  ground  that  it  was  not  found,  in- 
dorsed, presented,  filed,  kept,  and  unshown  before  arrest,  or  because  a 
person  other  than  the  judge  or  district  attorney  was  present  when  it  was 
considered,  is  matter  of  right  in  the  court  in  which  the  defendant  is  ar- 
raigned; but  the  defendant  is  precluded  from  taking  these  objections 
if  a  motion  to  set  aside  be  not  seasonably  made.  And  under  §§  272  and 
313  an  indictment  may  be  set  aside  on  motion  if  not  presented  as  pre- 
scribed by  the  foreman,  in  the  presence  of  the  jury,  to  the  court. 

In  Btate  v.  McNinch,  12  S.  C.  89,  the  fact  that  the  circuit  solicitor  went, 
upon  request,  into  the  jury  room,  after  they  had  agreed,  and  instructed 
them  how  to  write  the  finding,  was  held  not  sufficient  ground  for  quash- 
ing the  indictment. 

And  a  constitutional  requirement  of  ''presentment  or  indictment  by  a 
grand  jury*'  is  violated  by  a  statute  providing  that  ten  persons  shall 
constitute  the  grand  jury,  and  that  eight  of  them  may  find  an  indict- 
ment State  V.  Hartley,  22  Nev.  342,  28  L.  R.  A.  33,  40  Pac.  372.  And 
that  less  than  twelve  jurors  concurred  in  finding  an  indictment  was 
held  in  People  v.  Shatluck,  6  Abb.  N.  C.  33,  to  be  ground  for  quashing  an 
indictment    S.  P.  N.  Y.  Code  Crim.  Proc.  S  268. 

Bui  in  State  v.  Fotoler,  52  Iowa,  103,  2  N.  W.  983,  it  was  held  that  the  fact 
that  one  grand  juror  was  withdrawn  while  considering  the  indictment, 
and  another  substituted,  and  the  witnesses  already  heard  not  re-ex- 
amined, could  not  be  considered  on  a  motion  to  quash. 
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And  in  People  ▼.  Bimmona,  110  Cal.  1,  50  Pac.  844,  it  wm  held  that  the  ab- 
sence of  a  qualified  grand  juror  during  the  consideration  of  the.  charge, 
thus  reducing  the  panel  below  the  requisite  statutory  number,  does  not 
affect  the  validity  of  the  indictment  under  Cal.  Code  Grim.  Proc.  S  192. 

And  in  United  Statee  v.  Wileon,  6  McLean,  604,  Fed.  Gas.  No.  16,737,  it 
was  held  that  the  motion  would  not  be  granted  because  the  bill  was 
found  and  returned  by  fourteen  grand  jurors,  the  others  being  absent 
though  impaneled. 

For  an  exhaustive  collection  of  cases  as  to  the  number  of  grand  jurors  nec- 
essary or  proper  to  act,  see  note  to  State  v.  Belvel  (Iowa)  27  L.  R.  A. 
846;  and  as  to  the  number  of  grand  jurors  necessary  to  concur  in  finding 
an  indictment,  see  note  to  Btate  v.  Hartley  (Nev.)  28  L.  R.  A.  33. 

In  AUen  v.  Btate,  61  Miss.  627,  it  was  held  that  the  intoxication  of  a  grand 
juror  while  considering  the  indictment  could  not  be  considered  on  a  mo- 
tion to  quash. 

And  a  demurrer  is  properly  sustained  to  a  moti<m  to  quash  on  the  ground 
that  the  proceedings  of  the  grand  jury  'Vere  otherwise  irregular  and 
contrary  to  law."  Such  an  objection  is  merely  formal.  Baker  v.  Btate, 
58  Ark.  513,  25  S.  W.  603.  For  a  collection  of  cases  as  to  unlawful  pro- 
ceedings by  a  grand  jury,  see  note  to  People  v.  Binger,  18  Abb.  N.  G.  99. 

*People  V.  Jetoett,  3  Wend.  314  (holding  that,  notwithstanding  the  accused 
had  no  opportunity  to  object  in  season,  the  delay  and  embarrassment  of 
justice  forbids  the  objection  after  the  grand  jury  is  sworn.  The  ground 
of  objection  here  was  bias) ;  RoUand  ▼.  Com.  82  Pa.  306,  22  Am.  Rep. 
758  (held,  that  it  was  no  ground  for  quashing  an  indictment  for  burg- 
lary in  breaking  into  a  bank  that  two  of  the  grand  jurors  by  whom  it 
was  found  were  stockholders  of  the  bank.  The  objecti<»i  should  have 
been  raised  by  challenge) . 

In  New  York  motions  to  quash,  unless  involving  a  constitutional  right,  can 
be  made  only  for  the  causes  enumerated  in  the  Gode  of  Givil  Procedure. 
People  V.  Petrea,  02  N.  Y.  128. 

And  an  indictment  for  adultery  will  not  be  set  aside  in  Iowa  because  a 
brother  of  defendant's  husband  was  a  member  of  the  grand  jury  and  took 
part  in  the  proceedings.    Btate  v.  Russell,  08  Iowa,  652,  68  N.  W.  433. 

And  a  plea  in  abatement,  or  a  motion  to  quash  an  indictment  on  the  ground 
that  a  member  of  the  grand  jury  which  found  the  indictment  was  re- 
lated by  affinity  to  the  prosecutor  within  a  prohibited  degree,  cannot  be 
sustained,  where  the  accused  had  an  opportunity  to  raise  the  question 
by  challenge  before  the  finding  of  the  indictment.  Lasoelles  v.  Btate,  90 
Ga.  347,  16  S.  E.  945. 

4.  Evidence  illegal  or  insufficient. 

It  has  been  held  by  some  courts,^  but  denied  by  others,*  that  an 
indictment  will  be  quashed  if  it  plainly  appears  to  the  court  to  have 
been  found  upon  wholly  incompetent  or  insufficient  evidence.     But 
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if  the  grand  jury  acted  upon  l^al  testimony  reaching  the  whole  caae^ 
the  court  will  not  weigh  its  sufficiency.' 

And  an  indictment  will  be  quashed  where  the  accused  was  required 
to  testify  before  the  grand  jury  concerning  the  charge  under  inves- 
tigation/ imless  he  waived  his  privilege  and  testified  voluntarily.^ 

^United  States  ▼.  Ooolidge,  2  OalL  364,  Fed.  Gas.  No.  14,858  (indictment 
quashed  becauBe  found  on  the  testimony  of  an  unsworn  witness) ;  Peo* 
pie  y.  Reatenhlatt,  1  Abb.  Pr.  268  (indictment  quashed  because  it  clearly 
appeared  to  the  court  that  there  was  no  legal  evidence  before  the  grand 
jury  to  support  the  charge). 

Ll  United  States  v.  Farrington,  6  Fed.  343,  it  was  held  that  in  extreme 
cases,  when  the  court  can  see  that  the  finding  of  the  grand  jury  is  based 
on  utterly  insufficient  evidence  or  such  palpably  incompetent  evidence  as 
to  indicate  that  the  indictment  resulted  from  prejudice  or  was  found 
in  wilful  disregard  of  the  rights  of  the  accused,  the  indictment  should 
be  quashed. 

In  People  v.  Briekner,  8  N.  Y.  Crim.  Rep.  217,  16  N.  Y.  Supp.  628,  it  was 
held  that  the  court  had  inherent  power  to  set  aside  an  indictment,  either 
of  its  own  motion  or  upon  the  suggestion  of  an  amicus  ouruB,  or  upon 
motion,  when  the  evidence  before  the  grand  jury  was  insufficient  to  sup- 
port it;  and  that  evidence  of  covert  acts  in  furtherance  of  an  alleged  con- 
spiracy was  insufficient,  in  the  absence  of  evidence  of  the  existence  of  the 
ccmspira^. 

8o,  an  indictment  has  been  quashed  because  the  prisoner's  wife  was  without 
his  consent  called  before  the  grand  jury  to  testify  against  him  concern- 
ing the  matter  which  must  have  influenced  the  jury's  decision.  People 
V.  Briggs,  60  How.  Pr.  17;  People  v.  Moore,  65  How.  Pr.  177.  See  also 
cases  reviewed  in  note  to  Com.  v.  Hayden  (Mass.)  28  L.  R.  A.  322. 

And  in  People  v.  BeUiek,  4  N.  Y.  Crim.  Rep.  329,  an  indictment  for  abor- 
tion was  set  aside  because  the  grand  jury,  contrary  to  Code  Civ.  Proe. 
i  834,  received  the  evidence  of  physicians  who  attended  the  woman  in  a 
professional  capacily. 

In  Hope  V.  People,  83  N.  Y.  418,  38  Am.  Rep.  460,  it  was  held  that  the  in- 
sufficiency and*  inoompetenpy  of  evidence  on  which  an  indictment  was 
found  could  not  be  raised  by  plea;  and  there  is  dicta  to  the  effect  that  it 
would  not  be  ground  for  a  motion  to  quash,  as  it  was  not  shown  that 
the  incompetent  evidence  was  the  only  evidence  received,  or  that  some 
fact  material  to  the  case  of  the  prosecution  was  established  thereby,  or 
that  the  indictment  was  not  based  on  other  sufficient  evidence. 

That  one  of  the  grand  jurors,  however,  was  one  of  the  witnesses  upon  whose 
testimony  the  indictment  was  found,  does  not  invalidate  the  indictment. 
Com.  v.  Hayden,  163  Mass.  453,  28  L.  R.  A.  318,  40  N.  E.  843.  It  was 
also  held  in  this  case  that  the  motion  to  dismiss,  by  which  alone  the  ques- 
tion above  considered  was  raised,  must  also  have  been  overruled,  for  the 
technical  reason  that  neither  of  the  facts  alleged  in  it  as  avoiding  the 
indictment  appeared  upon  the  record  of  the  cause,  and  so  could  not  be 
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availed  of  by  a  motion  to  dismiu.  For  other  cases  as  to  an  indictmoit 
on  the  knowledge  of  the  grand  jury,  see  note  to  State  ▼.  Petenon 
(Minn.)  28  L.  R.  A.  324. 

In  Alabama  a  statute  providing  for  a  punishment  for  seduction  further  pro- 
vides that  no  indictment  or  conviction  shall  be  had  under  this  section  on 
the  uncorroborated  testimony  of  the  woman  whose  seduction  is  charged; 
and  an'  indictment  will  be  quashed  where  it  is  found  upon  such  uncor- 
roborated testimony.    Hart  v.  State,  117  Ala.  183,  23  So.  43. 

In  Indiana  a  statute  (Rev.  Stat.  1881,  §  60G3)  provides  that  a  notary  pub- 
lie  has  no  authority  to  perform  an  official  act  until  he  has  procured  a 
seal,  and  that  his  official  acts  are  void  unless  attested  by  his  seal ;  and  a 
motion  to  quash  an  information  founded  upon  an  affidavit  taken  by  a 
notary  to  which  the  seal  is  not  attached  should  be  granted ;  and  the  ad- 
dition of  the  seal  pending  a  motion  in  arrest  will  not  cure  the  defect. 
Miller  ▼.  State,  122  Ind.  355,  24  N.  E.  156. 

*8tate  V.  Dayton,  23  N.  J.  L.  40,  53  Am.  Dec.  270  (holding  that  the  fact 
that  there  was  no  legal  or  competent  evidence  before  the  grand  jury 
affords  no  ground  for  a  motion  to  quash  an  indictment.  Oriticising 
United  States  ▼.  Coolidge,  2  Gall.  364,  Fed.  Cas.  No.  14,858) ;  State  v. 
Boyd,  2  Hill  L.  288,  27  Am.  Dec.  376  (motion  denied  where  the  indict- 
ment was  found  on  the  testimony  of  the  wife  of  the  accused) ;  People  v. 
Bebring,  66  Mich.  705,  33  N.  W.  809;  State  ▼.  Fowler,  62  Iowa,  103,  2  N. 
W.  083;  People  v.  HuXbut,  4  Denio,  133,  47  Am.  Dec.  244  (statutory 
rule) ;  United  States  v.  Brovm,  1  Sawy.  531,  Fed,  Oas.  Ko.  14,671  (hold- 
ing that  only  objections  appearing  on  face  of  the  indictment  can  be  con- 
sidered, and  that  affidavits  that  the  indictment  was  founded  upon  the 
testimony  of  the  accused  cannot  be  received ) ;  Dockery  v.  State,  35  Tex. 
Crim.  Rep.  487,  34  S.  W.  281.  See  also  State  v.  Shreve,  137  Mo.  1,  38  S. 
W.  548,  to  the  effect  that  an  indictment  will  not  be  quashed  merely  be- 
cause an  incompetent  witness  testified  before  the  grand  jury,  where  suf- 
ficient competent  evidence  was  introduced.  As  to  the  competency  of  evi> 
dence  generally,  before  the  grand  jury,  see  cases  reviewed  in  note  to  Com^ 
▼.  Eayden  (Mass.)  28  L.  R.  A.  318. 

The  rule  in  Mississippi  is  that  no  inquiry  can  be  entertained  the  object  of 
which  is  to  show  that  the  indictment  was  found  without  the  examina- 
tion of  any  sworn  witnesses;  and  that  grand  jurors  are  not  competent 
witnesses  to  show  upon  what  evidence  an  indictment  was  found;  but 
where,  as  in  Hammond  v.  State,  74  Miss.  214,  24  So.  149,  such  testimony 
is  received  without  objection  on  the  part  of  the  state,  it  will  be  con- 
sidered. 

In  Montana  the  grand  jury  Is  directed  by  the  statute  to  conduct  its  investi- 
gation by  means  of  legal  evidence,  to  the  best  of  its  knowledge  and  in- 
formation, and  to  reject  Illegal  evidence  whenever  it  becomes  aware  of 
it;  but  the  indictment  will  not  be  annulled  because  of  its  failure  to  re- 
ject such  evidence.  Territory  v.  Pendry,  9  Mont.  67,  22  Pac.  760.  And 
the  oonrt  also  held  that  refusal  to  allow  a  member  of  the  jury  to  answer 
a  question  as  to  whether  he  knew  what  was  legal  evidence  was  proper. 

•People  ▼.  Strong,  1  Abb.  Pr.  N.  S.  244;  United  States  v.  Seed,  2  Blatchf^ 
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236,  Fed.  Caa.  No.  16,  134  (to  the  effect  that  the  court  will  never  inquire 
into  the  sufficiency  of  the  evidence  before  the  grand  jury) ;  Btewart  v. 
State,  24  Ind.  142;  Agee  v.  Btate,  117  Ala.  169,  23  So.  486;  State  v. 
Chandler,  46  La.  Ann.  49,  12  So.  316;  Kingthwry  v.  State,  37  Tex.  Crim. 
Rep.  259,  39  S.  W.  366.  But  see  People  v.  Clark,  8  N.  Y.  Crim.  Rep. 
169,  14  N.  Y.  Supp.  642,  where  it  is  held  that  eourU  will  entertain  mo- 
tions to  set  aside  indictments  for  causes  not  distinctly  authorized  by  the 
provisions  of  the  New  York  Criminal  Code. 

For  a  review  of  the  cases  generally,  as  to  the  sufficiency  of  evidence  before 
the  grand  jury  to  sustain  an  indictment,  see  note  to  State  v.  Peterson^ 
(Minn.)  28  L.  R.  A.  324. 

•United  States  v.  Edgorton,  80  Fed.  374;  Boone  v.  People,  148  111.  440,  36 
N.  E.  99;  State  v.  Froiseth,  16  Minn.  296,  Gil.  260  (indictment  quashed 
although  it  does  not  even  appear  that  the  defendant  was  in  custody) ; 
People  V.  Singer,  18  Abb.  N.  C.  96  (to  the  same  effect  although  it  ap- 
peared that  the  necessary  caution  had  been  given  to  the  defendant) . 

But  that  persons  indicted  appeared  before  the  grand  jury,  and  were  inter- 
rogated as  witnesses  at  a  time  when  they  were  imprisoned  in  jail  under 
capiases  from  the  recorder's  court,  is  not  ground  for  quashing  the  in- 
dictment, where  they  were  informed  that  they  had  the  right  to  decline 
to  answer  any  quebtions  tending  to  incriminate  them  or  render  them  lia- 
ble to  a  criminal  prosecution.  State  v.  Donelon,  46  La.  Ann.  744,  12  So. 
922. 

And  that  a  person,  in  the  investigation  of  another  charge  by  the  grand  jury, 
may  have  been  required  to  give  evidence  which  would  have  been  material 
on  the  particular  charge  for  which  he  was  indicted,  is  not  ground  for  set- 
ting aside  the  indictment  on  the  ground  that  he  was  required  to  testify 
against  himself,  unless  it  appears  from  the  indorsement  or  entry  of  his 
name  on  the  indictment  as  a  witness  that  the  grand  jury  found  the  bill 
in  whole  or  in  part  on  his  evidence.  State  v.  Haucka,  56  Minn.  129,  67 
N.  W.  466. 

In  Texas  the  fact  that  the  accused  was  taken  before  the  grand  juiy  and  re- 
quired to  testify  to  facts  criminative  of  himself  is  not  ground  for  quash- 
ing the  indictment.  Alcncheca  v.  State  (Tex.  Crim.  App.)  28  S.  W.  203; 
Spearman  v.  State,  34  Tex.  Crim.  Rep.  279,  30  S.  W.  229. 

•Uackin  v.  People,  115  111.  312,  66  Am.  Rep.  167,  3  N.  E.  222,  holding 
that  an  indictment  cannot  be  objected  to  because  it  is  founded  on  testi- 
mony given  voluntarily  by  the  accused  before  the  grand  jury  while  in 
consideration  of  another  matter.  The  indictment  was  for  perjured  tes- 
timony given  before  the  grand  jury.  See  more  fully  on  this  question, 
oases  reviewed  in  note  to  Com,  v.  Hay  den  (Minn.)  28  L.  R.  A.  318. 

6.  Formalities. 

In  8ome  jurisdictions  an  indictment  may  be  quashed  because  of 
its  failure  to  comply  with  legal  requirements  as  to  its  caption,  form, 
indorsement,  etc.,  or  with  some  special  statutory  formality.^ 

>Ib  New  York,  under  the  Code  of  Criminal  Procedure  (§§  268^  313),  an  in* 
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dictment  may  be  set  aside  on  motion  if  not  indorsed  a  "true  bill"  and  tha 
indorsement  signed  by  tbe  foreman  of  the  grand  jury.  But  other  objee- 
tions  to  the  formal  indictment  as  prescribed  by  §§  276,  276,  must  be 
taken  by  demurrer.    See  S  323.    See  also  ante,  Division  XI. 

But  an  objection  that  the  indictment  was  not  so  indorsed  comes  too  late 
after  plea.    State  v.  Croee,  44  W.  Va.  315,  29  S.  E.  627. 

In  Walker  v.  State,  7  Tex.  App.  52,  an  indictment  was  quashed  because  of 
failure  to  comply  with  the  st&tutory  requirements  as  to  form. 

But  an  indictment  should  not  be  quashed  on  matters  of  form  which  are 
amendable  under  the  statutes.  Com.  ▼.  Momingstar,  144  Pa.  103,  22 
Atl.  867. 

So,  failure  to  state  in  the  caption  of  the  information  the  name  of  the  court 
in  which  it  is  to  be  filed  is  a  mere  formal  defect,  and  impairs  no  sub- 
stantial rights  of  the  accused.  State  y.  Brennan,  2  S.  D.  384,  50  N.  W. 
625. 

And  interlineations  or  erasures  in  an  indictment,  apparently  made  before 
the  grand  jury  acted  thereon,  present  no  cause  for  its  quashal.  Jones 
v.  State,  99  Ga.  46,  25  S.  E.  617. 

And  the  mere  omission  to  state  the  defendant's  name  in  the  title  of  the  in- 
dictment, as  required  by  statute,  is  not  fatal  where  he  is  named  in  the 
body  thereof,  as  this  is  not  a  defect  tending  to  prejudice  his  rights  upon 
the  merits  in  order  to  bring  it  within  the  statutes  to  that  effect.  Dukes 
V.  State,  11  Ind.  557,  71  Am.  Dec.  370. 

So,  also,  omission  by  the  grand  jury  to. write  the  names  of  the  witnesses 
at  the  foot  of  the  indictment,  as  required  by  statute,  upon  whose  evi- 
dence the  indictment  was  found,  is  no  ground  for  quashing.  State  ▼. 
Johnson,  33  Ark.  174;  Com,  v.  Williams,  5  Gratt.  702;  Shelton  t.  Com. 
89  Va.  450,  16  S.  £.  355. 

In  California  the  Penal  Code  ({  043)  directs  that  the  names  of  witnesses 
before  the  grand  jury  be  indorsed  on  the  indictment,  and  {  995  makes 
an  omission  thereof  ground  for  setting  the  indictment  aside.  In  Feopls 
y.  Breen,  130  Cal.  72,  G2  Pac.  408,  defendant  moved  to  set  aside  his  in- 
dictment because  "Mrs.  Susie  0."  was  a  witness  on  the  trial,  while  the 
name  of  "Mrs.  E.  O."  was  indorsed  on  the  indictment.  One  of  the  grand 
jurors  testified  that  Mrs.  Susie  0.  was  a  witness  before  the  grand  jury; 
the  husband  of  ISirs.  E.  0.  testified  that  defendant  referred  to  witness's 
wife  as  "Susie;"  and  a  letter  from  Mrs.  E.  0.  was  in  evidence,  signed 
"Susie  0."  But  it  was  held  that  Mrs.  Susie  0.  and  Mrs.  E.  0.  were 
sufficiently  identified  ae  the  same  person  to  warrant  a  denial  of  the 
motion. 

6.  Several  defendants. 

An  indictment  against  two  or  more  defendants  may  be  quashed  as 
to  some,  and  not  as  to  all/  unless  the  objection  on  which  the  motion 
is  based  is  conmion  to  all  of  the  defendants.^ 

estate  y.  Compton,  13  W.  Va.  852;  Wharton,  Crim.  PI.  &  Pr.  §  389. 
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But  in  Bishop  y.  Com.  22  Ky.  L.  Rep.  760,  58  S.  W.  817,  it  was  held  that  an 
appellant  could  not  avail  himself  of  an  objection  to  an  indictment  made 
by  hid  oodefendant. 

^People  T.  Eckfoi'd,  7  Cow.  535,  holding  that  where  an  indictment  is  quashed 
because  il  does  not  sufficiently  charge  a  conspiracy,  upon  the  application 
of  one  of  several  defendants,  it  should  stand  quashed  as  to  all  without 
need  of  another  motion. 

Wharton,  Grim.  PL  &  Pr.  S  889,  sajrs  that  in  conspiracy  there  can  be  no 
severance,  and  if  the  indictment  is  quashed  as  to  some,  it  must  be  as  to 
all. 

The  granting  of  a  motion  to  dismiss  an  indictment  against  one  of  two  de- 
fendants jointly  indicted,  because  the  indictment  was  found  by  a  grand 
jury  to  which  the  charge  had  been  submitted  without  the  direction  of 
the  court,  after  a  previous  dismissal  by  a  former  grand  jury,  is  equiva- 
lent to  a  severance  of  the  trial,  where  the  other  defendant  does  not  move 
to  dismiss,  but  pleads  to  the  indictment;  and  the  indictment  is  not 
thereby  dismissed  ipso  facto  as  to  him.  Sutton  v.  Com.  97  Ky.  308,  30 
6.  W.  661. 

7.  One  or  more  bad  counts. 

If  one  of  several  counts  is  good,  the  entire  indictment  will  not  be 
quashed  because  the  others  are  defective.^ 

^Bryant  ▼.  State,  106  Ind.  549,  7  N.  E.  217 ;  Com.  ▼.  Hatokins,  8  Gray,  463; 
Dukes  V.  State,  11  Ind.  657,  71  Am.  Dec.  370;  State  v.  Woodward,  21 
Ho.  265  (holding  that  it  was  not  error  to  quash  one  or  more  bad  counts 
and  allow  the  others  to  remain) ;  King  v.  State,  10  Tex.  281  (to  same 
effect) ;  State  v.  Jones,  10  Humph.  41  (to  same  effect) ;  State  v.  Rector, 
11  Mo.  28  (holding  that  it  was  error  to  quash  an  indictment  that  had 
one  good  count) ;  State  ▼.  Stoker,  8  Ind.  570  (to  same  effect) ;  People 
V.  DowUng,  84  N.  T.  478;  Com.  ▼.  Lapham,  156  Mass.  480,  31  N.  £.  638. 

Aud  a  motion  directed  to  an  indictment  or  information  as  a  whole  will  be 
denied  unless  applicable  to  each  count  thereof.  Blodgett  v.  State^  50 
Keb.  121,  69  N.  W.  751. 

8.  Uncertainty. 

An  indictment  may  be  quashed^  because  it  fails  to  allege  with  rea- 
sonable certainty  any  material  fact  necessary  to  constitute  the  al- 
leged crime;  or  because  the  facts  as  alleged  do  not  constitute  a  crime.^ 
In  most  of  the  states,  however,  many  of  the  formal  averments  required 
by  the  English  common  law  are  dispensed  with.^ 

The  question  whether  or  not  an  indictment  states  facts  constituting  a  pub- 
lic offense  should  be  presented  by  a  motion  to  quash  or  a  motion  in 
arrest,  and  cannet  be  raised  by  a  motion  for  direction  of  a  verdict  of 
not  guilty.  State  v.  Beach,  147  Ind.  74,  36  L.  R.  A«  179,  46  N.  E.  145; 
Beversing  on  rehearing  43  N.  £.  949.    Kor  can  it  be  raised  by  objection 
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to  evidence  after  the  jury  has  been  evorn.    Biaie  r.  A9he,  44  Kan.  84, 
24  Pac  72. 

In  Rankin  y.  Jauman  (Idaho)  36  Pac.  602,  the  court  said  that  in  a  eaae 
where  the  information  fails  to  state  a  cause  of  acti<m,  by  reason  of  the 
fads  not  being  sufficiently  set  forth,  a  demurrer  should  be  interposed; 
for  if  the  demurrer  be  sustained  the  party  may  amend,  if  he  so  desires, 
and  can.  In  a  case  where  the  information  could  not  be  so  amended  as 
to  state  a  cause  of  action,  or  the  court  could,  under  no  circumstances, 
have  jurisdiction,  a  motion  to  dismiss  might  be  entertained.  But  it 
was  held  also  in  this  case,  on  a  motion  to  set  aside  the  information 
grounded  on  the  legal  insufficiency  of  an  information  presented  under 
Idaho  Rev.  Stat.  1887,  S  7459,  providing  for  the  removal  from  office  of 
one  guilty  of  charging  and  collecting  illegal  fees  for  services,  that  the 
objections  are  sufficient  if  they  are  intelligibly  presented  in  writing, 
irrespective  of  the  name  which  is  given  to  them. 

An  objection  on  the  ground  that  the  offense  charged  in  an  information  dif- 
fers from  that  named  in  the  complaint  should  be  made  by  plea  in  abate- 
ment, instead  of  by  motion  to  quash.  Whitner  v.  State,  46  Neb.  144,  64 
N.  W.  704. 

Kor  is  it  ground  for  setting  aside  a  criminal  information  that  it  charges 
the  accused  with  a  different  crime  from  that  for  which  he  was  held  to 
answer  before  the  committing  magistrate.  State  v.  Myers,  8  Wash.  177, 
35  Pac.  580,  756. 

The  objection  that  an  indictment  for  subornation  of  perjury  is  bad  because 
it  does  not  charge  that  defendant  "corruptly"  did  the  act  set  forth  is 
not  available  on  motion  to  quash,  the  defect  being  merely  formal,  and 
one  which  should  be  assigned  specifically,  under  Mass.  Pub.  Stat.  chap. 
214,  §  25.    Com,  ▼.  Lane,  157  Mass.  462,  32  N.  E.  656. 

In  Miesissippi  objections  to  an  indictment  for  defects  appearing  on  its  face 
can  only  be  taken  under  the  Code,  S  1354,  by  demurrer,  and  not  by  mo* 
tion  to  quash.    Qate%  v.  State,  1  Miss.  874,  16  So.  342. 

^Slate  V.  Beard,  25  N.  J.  L.  384  (indictment  for  perjury  quashed  because 
it  did  not  appear  that  the  statement  on  which  the  perjury  was  assigned 
was  material) ;  State  v.  Robinson,  29  N.  H.  275  (indictment  set  aside 
for  insufficiency  to  state  a  statutory  crime) ;  People  v.  Eckford,  7  Cow. 
635  ( indictment  for  conspiracy  quashed  because  the  means  agreed  upon, 
as  alleged,  did  not  appear  to  be  criminal) ;  Braddy  v.  State,  102  Ga.  568, 
27  S.  £.  670  (indictment  defective  for  not  naming  the  day  or  month 
on  which  the  crime  was  committed) ;  State  v.  Roach,  8  N.  0.  (2  Hayw.) 
352,  2  Am.  Dec.  626  (quashing  indictment  for  not  stating  the  day  on 
which  the  offense  was  committed ) ;  Murphy  v.  State,  106  Ind.  96,  65  Anu 
Hep.  722,  5  N.  £.  767  (where  the  indictment  charged  the  offense  on  an 
impossible  day) ;  United  States  v.  Crittenden,  Hempst.  61  (where  the 
time  was  stated  as  "on  or  about") ;  People  y,  Williams,  1  Idaho,  85 
(where  the  time  that  the  alleged  offense  was  committed  was  before  the 
time  when  the  statute  making  it  a  crime  was  enacted). 

A  motion  made  after  plea  should  be  denied  unless  the  insufficiency  of  the 
indictment  was  of  such  a  nature  that  no  judgment  could  be  rendered  on 
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it  United  States  v.  Bartow,  10  Fed.  874;  Com.  v.  Eastman,  1  Cuah. 
189,  48  Am.  Dec.  596. 

Objections  of  this  nature,  under  the  New  York  Criminal  Code,  must  be 
taken  by  demurrer  or  motion  to  arrest  judgment.    See  §§  323,  331,  364. 

In  Larison  v.  State,  49  N.  J.  L.  256,  60  Am.  Kep.  606,  9  AtL  700,  it  was 
held  that  where  an  indictment  insufficiently  charged  a  statutory  offense, 
objections  of  this  nature,  under  N.  J.  Rev.  Stat.  277,  §  53,  must  be  taken 
by  demurrer  or  motion  to  quash  before  the  jury  is  sworn. 

*Dukea  v.  State,  11  Ind.  557,  71  Am.  Dec.  370  (holding  that  an  indictment 
charging  murder  need  not  describe  the  weapon  or  the  wound  inflicted 
with  the  particularity  required  by  the  common  law) ;  State  ▼.  Dayton, 
23  N.  J.  L.  49,  53  Am.  Dec.  270  (holding  that  it  is  immaterial  at  the 
present  time  whether  an  indictment  charging  a  statutory  offense  con- 
cludes, "against  form  of  the  statute"  or  "statutes"). 

An  indictment  for  murder  which  charges  the  killing  of  "T.  H."  alias  "T.  J." 
is  not  defective  or  void  for  duplicity  or  uncertainty.  Omitting  the  word 
"dictus"  is  immaterial.  Kennedy  v.  People,  39  N.  Y.  245,  5  Abb.  Pr.  N. 
8.  147. 

9.  Duplicity. 

An  indictment  may  be  quashed  because  it   charges   two  distinct 
offenses.^ 

^State  v.  Wihon,  121  K.  C.  650,  28  S.  E.  416;  Wharton,  Crim.  PL  &  Pr.  8th 
ed.  §  243;  Knopf  v.  State,  84  Ind.  316  (two  offenses  in  one  count,  in  in- 
formation for  maintaining  a  nuisance).  But  whether  or  not  an  indict- 
ment will  be  quashed  for  the  reason  that  different  felonies  are  charged 
in  different  counts  is  much  in  the  discretion  of  the  court;  for  the  rea- 
sons ( 1 )  tliat  it  is  often  difficult  to  determine  from  an  inspection  of  the 
indictment  whether  such  distinct  and  different  felonies  are  so  charged; 

(2)  the  prosecution  may  inform  the  court  in  advance  that  but  one  of- 
fense is  charged,  and  that  it  will  ask  a  conviction  for  that  one  only; 

(3)  the  court  may  compel  the  prosecution  to  elect  upon  which  count  it 
will  proceed;  and  (4)  the  court  may  compel  the  prosecution  to  elect 
after  the  evidence  may  have  developed  the  fact  that  the  felonies  are  dis- 
tinct and  such  as  cannot  be  found  in  one  indictment.  Olover  v.  State, 
109  Ind.  391,  10  N.  E.  282. 

By  N.  Y.  Code  Crim.  Proc.  {  323,  this  objection  must  be  raised  by  demurrer. 
See  ante.  Division  XI. 

Where  an  arrest  is  made  on  an  affidavit  containing  sufficient  allegations  to 
constitute  a  charge  under  one  section  of  an  ordinance,  and  some  words 
found  in  another  section  describing  another  and  different  offense,  pro- 
ceedings will  not  be  quashed  on  the  ground  that  separate  and  distinct 
offenses  are  charged ;  but  all  words  not  necessary  to  describe  the  offense 
first  charged  will  be  stricken  out  as  surplusage.  Brotcn  v.  Toledo,  5 
Ohio  S.  &  C.  P.  Dec.  210. 
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10.  Want  of  Jurisdiction. 

An  indictment  may  be  quashed  for  want  of  jurisdiction  of  the 
trial  court.* 

^Btate  y.  Benihall,  82  N.  G.  664,  holding  it  not  error  so  to  quash,  even  after 
plea  of  not  guilty. 

The  want  of  jurisdiction  of  the  court  under  N.  T.  Code  Crim.  Proc.  SS  323, 
331,  may  be  raised  by  demurrer,  or  at  the  trial,  under  plea  of  not  guilty, 
or  by  motion  in  arrest.  But  this  rule  cannot  require  a  court  to  proceed 
where  it  has  no  jurisdiction,  merely  because  such  statutoiy  objection  is 
not  made. 

And  in  People  t.  More,  68  Cal.  600,  9  Pac.  461,  it  was  held  that  upon  in- 
formation for  manslaughter  the  objection  that  the  offense  was  committed 
beyond  the  jurisdiction  of  the  court  cannot  be  availed  of  by  motion  to 
set  aside  the  information,  but  may  be  under  a  plea  of  not  guilty.  As 
to  plea  to  jurisdiction,  see  post.  Division  XVIII. 

And  a  motion  to  quash  an  information  on  the  ground  that  the  court  has  no 
jurisdiction  to  try  defendant  because  of  a  failure  to  comply  with  the 
law  in  his  arrest  and  preliminary  examination  is  waived  unless  made 
before  plea  or  trial.  State  v.  Collins  (Idaho)  38  Pae.  38;  State  ▼• 
Clark  (Idaho)  36  Pac.  710. 

But  an  information  should  be  quashed  where  defendant  files  an  affidavit 
alleging  positively  that  he  has  never  had  a  preliminary  examination  on 
the  charge  preferred  in  the  information  as  required  by  the  Idaho  stat- 
ute, unless  the  prosecution  refutes  such  affidavit  by  producing  the  dep- 
ositions taken  on  the  preliminary  examination,  or  other  competent 
proof  that  such  examination  was  had  or  waived  by  defendant.  State  v. 
FarrU  (Idaho)  51  Pac.  772. 

And  an  information  filed  by  the  state's  attorney  against  one  whose  prelimi- 
nary examination  has  been  conducted  by  a  justice  of  the  peace,  after  the 
filing  in  due  iAme  of  a  proper  affidavit  for  a  transfer  of  the  acticm  to 
another  justice,  in  violation  of  N.  D.  Rev.  Codes,  S  7953,  is  irregular  and 
voidable,  and  should,  under  S  8082,  be  set  aside  on  defendant's  motion. 
State  V.  Weltner,  7  N.  D.  622,  76  N.  W.  779. 

11.  Fendenoy  of  another  suit. 

"If  there  be  at  any  time  pending  against  the  same  defendant  two 
indictments  for  the  same  offense,  or  two  indictments  for  the  same 
matter,  although  charged  as  different  offenses,  the  indictment  first 
found  shall  be  deemed  to  be  superseded  by  such  second  indictment^ 
and  shall  be  quashed."^ 

>2  N.  Y.  Rev.  Stat  727,  title  IV.  art.  2,  chap.  2,  §  42,  expressly  retained  la 
the  repealing  act  of  1886,  chaps.  693,  829* 

12.  Extrinsic  facts. 

Upon  a  motion  to  quash,  the  allegations  in  the  indictment  will 
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be  presumed  to  be  true,^  and  cannot  be  contradicted  by  proof  of  ex- 
traneous f  acts,^  except  upon  the  consent  of  all  parties.^ 

^People  V.  Vail,  6  Abb.  N.  C.  206,  67  How.  Pr.  81. 

'Com.  V.  Church,  I  Pa.  St.  109,  44  Am.  Dec.  112  (holding  that  although  the 
quashing  of  an  indictment  is  discretionary,  yet  the  discretion  is  limited 
by  rules,  and  that  it  is  error  to  quash  for  extrinsic  facts) ;  Broward  v. 
State,  9  Fla.  422  (holding  as  above  against  a  motion  to  quash  an  indict- 
ment for  trespassing  on  public  lands,  on  showing  that  the  state  had  no 
title). 

"Wharton,  Am.  Crim.  Law,  7th  ed.  520,  after  admitting  the  general  rule,  in 
a  note  to  that  section,  says,  "By  consent^  however,  extraneous  matters 
may  be  brought  in."  This  is  cited  and  approved  in  People  v.  Ctetos,  67 
How.  Pr.  245,  249,  holding  upon  motion  to  quash  that  ex  parte  affidavits 
could  not  be  received  to  contradict  or  explain  allegations  in  the  indict- 
ment  alTecting  the  jurisdiction  of  the  court,  without  the  consent  of  the 
district  attorney,  as  both  parties  have  a  right  to  insist  upon  common- 
law  proof  upon  all  the  main  and  important  facts  in  the  indictment.  The 
doctrine  laid  down  in  Bishop,  Crim.  Proc.  {  763,  that  the  court  may,  in 
its  discretion,  go  outside  of  the  indictment  and  record,  and  try  the  whole 
question  on  affidavits,  is  expressly  disapproved  in  this  case. 

In  United  States  v.  Broum,  1  Sawy.  631,  Fed.  Gas.  No.  14,671,  where  the  ac- 
cused, in  support  of  a  motion  to  quash,  offered  an  affidavit  to  the  effect 
that  eome  of  them  were  compelled  to  appear  before  the  grand  jury  and 
testify,  Deady,  J.,  says:  "Neither  the  motion  to  set  aside  nor  the  mo- 
tion to  quash  will  lie  where  the  objection  does  not  appear  or  arise  upon 
the  face  of  the  indictment,  or  perhaps  the  records  of  the  court.  This 
being  so,  the  affidavits  of  the  defendants  impugning  the  conduct  and 
judgment  of  the  grand  jury  cannot  be  considered  upon  the  hearing  of 
this  motion.  If  the  contrary  practice  were  established  there  would  be 
no  need  of  grand  juries,  and  the  court  would  necessarily  assume  the 
'  function  of  both  indicting  and  trying  criminals;  for  it  is  safe  to  pre- 
sume that  in  most  cases  the  defendant  would  object  to  being  tried 
upon  the  indictment,  and  support  such  objection  by  his  affidavit  that  he 
believed  the  grand  jury  acted  upon  incompetent  or  insufficient  evidence. 
The  wit  of  man  could  not  devise  a  mode  of  indicting  which  would  not  be 
liable  to  this  objection  from  the  defendant." 

In  Dixon  v.  State,  74  Miss.  271,  20  So.  839,  it  was  held  that  the  court  might, 
in  the  absence  of  objections,  hear  affidavits  on  a  motion  to  quash  an  in- 
dictment. 

But  in  Com,  v.  Hayden,  103  Mass.  453,  28  L.  R.  A.  318,  40  N.  E.  846,  it  was 
held  that  a  motion  to  dismiss  an  indictment  could  not  be  based  on  facta 
not  appearing  on  the  record* 

13.  —  how  sbowiu 

Upon  a  motion  to  qnash,  the  facts  relied  on  which  do  not  appear  on 
the  face  of  the  indictment  or  of  the  record  of  the  court  must,  unless 
limited,^  be  supported  by  affidavit  or  by  the  testimony  of  competent 
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witaiesaes  ;*  and  for  such  a  purpose  the  grand  juror  may  he  examined 
as  to  the  proceedings  of  the  grand  jury,  the  only  limitation  being 
that  it  may  not  be  shown  how  an  individual  grand  juror  voted  or 
what  was  said  by  the  grand  jurors  during  tlie  investigation.' 

^United  States  t.  Tallman,  10  Blatchf.  21,  Fed.  Cas.  No.  16,429,  holds  that  it 
is  competent  for  the  court  to  dispose  of  a  motion  to  quash  an  indictment, 
founded  on  an  agreed  statement  of  facts,  at  the  solicitation  of  the  coun- 
sel for  all  the  parties. 

'United  States  v.  Coolidge,  2  Gall.  303,  Fed.  Cas.  No.  14,858  (holding  that 
facts  not  appearing  of  record  must  be  supported  by  affidavit) ;  People  v, 
Petrea,  1  N.  Y.  Crim.  Kep.  198  (holding  that,  it  being  a  mere  motion, 
the  practice  requires  affidavit.  The  prisoner  may  not  simply  offer  to 
prove  the  facts,  and  except  to  the  rejection  of  the  offer.  Learned,  P.  J., 
Affirmed  in  92  N.  Y.  128,  but  this  point  is  not  considered.  Compare 
opinion  of  Deady,  J.,  in  note  to  last  section). 

The  state's  attorney  may  testify  to  statements  of  a  witness  before  the  grand 
jury  within  his  knowledge,  if  it  would  be  proper  for  the  grand  juror  to 
testify  to  the  same,  as,  under  the  Florida  statutes,  it  is  his  duty,  when 
required  by  the  grand  jury,  to  examine  witnesses  in  its  presence,  and  to 
give  it  advice  upon  legal  matters.  Jenkins  v.  State,  35  Fla.  737, 18  So. 
182. 

But  evidence  aliunde  the  return  of  the  justice  to  show  that  no  other  ti^ti- 
mony  than  that  in  the  complaint,  which  was  made  upon  information  and 
belief,  was  taken  by  him  before  issuing  a  warrant,  is  inadmissible  upon 
a  motion  to  quash  an  information  made  after  the  jury  has  been  im- 
paneled to  try  the  cause.  People  v.  Whipple,  108  Mich.  587,  06  N.  W. 
490. 

An  affidavit  on  a  motion  to  quash  an  indictment,  made  as  to  the  best  of 
affiant's  knowledge  and  belief,  affords  no  evidence  in  support  of  the  mo- 
tion.    Smith  V.  State  (Miss.)  18  So.  110. 

'People  V.  Shattuck,  6  Abb.  N.  C.  33;  United  States  v.  Farrington,  5  Fed. 
343  (to  same  effect) ;  Ea  parte  Sontag,  04  Cal.  525,  2  Pac.  405  (holding, 
in  proceedings  for  contempt,  that  a  grand  juror  cannot  be  asked  how  he 
voted,  although  he  may  testify  whether  twelve  concurred  in  the  indict- 
ment) . 

A  member  of  a  grand  jury  may  be  required,  when  public  justice  demands, 
to  testify  to  any  fact  otherwise  competent,  the  disclosure  of  which  would 
not  violate  Fla.  Rev.  Stat.  §  2813,  providing  that  a  grand  juror  shall 
not  be  permitted  to  state  in  what  manner  he  or  any  other  one  voted,  or 
what  opinion  was  expressed  by  any  juror  in  relation  to  a  question.  The 
provisions  of  f  2814,  as  to  the  cases  in  which  a  grand  juror  may  be  re- 
quired to  testify,  are  not  exclusive.  Jenkins  v.  State,  35  Fla.  737,  18 
So.  182. 

The  affidavit  of  a  grand  juror  may  be  received  to  show  that  the  judge  of 
the  court,  at  his  o\m  instance,  in  violation  of  Iowa  Code,  §  4337,  subd. 
4,  visited  the  grand  jury  while  in  session,  and  directed  it  to  indict  for 
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a  certain  crime  a  party  subsequently  indicted  for  sucli  crime,  although 
S  4284  requires  the  grand  jury  to  keep  secret  its  proceedings  and  the 
te8tim<my  given  before  it.    State  v.  WiU,  07  Iowa,  58,  65  N.  W.  1010. 

14.  Granting  discretionary. 

It  is  discretionary  "with  the  court  to  deny  a  motion  to  quash,*  es- 
pecially when  made  after  plea ;  and  the  motion  will  be  granted  only 
if  it  clearly  appears  that  no  judgment  could  be  rendered  on  the  in- 
dictment^    The  denial  of  the  motion  cannot  be  reviewed  on  appeal,' 

^A  motion  to  qua«h  an  indictment  is  addressed  to  the  discretion  of  the  trial 
court.    State  t.  Watson,  20  R.  I.  354,  39  Atl.  193. 

'United  States  v.  Pond,  2  Curt.  C.  C.  265,  Fed.  Gas.  No.  16,067  (holding  that 
a  defect  pleadable  in  abatement,  and  cured  by  pleading  over,  is  no  ground 
for  quashing  an  indictment,  as  the  motion  must  be  based  on  such  defects 
as  would  make  the  judgment  erroneous) ;  Com,  v.  Hatokins,  3  Gray,  463 
(holding  that  an  indictment  should  not  be  quashed  unless  the  court  can 
see  that  it  is  so  defective  that  it  would  not  support  a  verdict.  Motion 
made  after  pleading) ;  United  States  ▼.  StotoeU,  2  Curt  C.  C.  153,  Fed. 
Cks.  No.  16,409  (holding  that  the  court  in  its  discretion  would  quash  an 
indictment  when  all  the  counts  failed  to  state  any  offense) ;  Respuhlica 
▼.  Oleavtr,  4  Yates,  69  (holding  that  it  is  entirely  discretionary) ;  Peo- 
ple V.  Walters,  5  Park.  Crim.  Rep.  661  (holding  that  the  defendant  was 
not  entitled  to  prevail  on  the  motion,  no  matter  how  defective  the  in- 
dictment might  be.    Motion  made  after  pleading). 

In  Bex,  V.  Crookes,  3  Burr,  1841  (selling  by  false  weights,  A.  D.  1766),  the 
King's  Bench  declared  that  it  was  not  obliged  to  quash  an  indictment 
for  defective  averments  therein,  and  for  allegations  which  did  not  bring 
the  off^ise  within  the  jurisdiction  of  the  court. 

In  Bew  V.  Sutton,  4  Burr.  2116,  it  was  held  that  the  court,  not  being  bound, 
would  not  quash  an  indictment  for  nuisance,  but  would  leave  the  defend- 
-  ant  to  demur. 

In  State  v.  Dayton,  23  N.  J.  L.  49,  63  Am.  Dec  270,  it  was  held  that  in  all 
cases  it  is  a  matter  of  discretion  to  quash  an  indictment,  and  such  dis- 
cretion will  be  exercised  only  in  cases  entirely  free  from  doubt.  See  also 
Proctor  V.  State,  55  N.  J.  L.  472,  26  Atl.  804,  where  it  was  held  that  the 
discretion  of  a  court  to  quash  an  indictment  on  motion  will  not  be  ex- 
ercised except  upon  the  clearest  and  plainest  ground;  but  defendant  will 
be  left  to  a  demurrer,  motion  in  arrest,  or  writ  of  error. 

Under  N.  C.  Code,  §  1741,  providing  that  all  exceptions  to  grand  jurors  on 
account  of  their  disqualifications  shaH  be  taken  before  the  grand  jury 
is  sworn  and  impaneled,  by  motion  to  quash  the  indictment,  the  prisoner 
has  the  right  to  make  such  motion  up  to  the  time  when  he  is  arraigned 
and  enters  his  plea;  and  it  is  within  the  sound  discretion  of  the  judge 
to  allow  the  motion  after  the  plea  is  entered  and  imtil  the  jury  is  sworn 
and  impaneled.  State  v.  Gardner,  104  N.  C.  739,  10  S.  E.  140.  But  to 
deny  a  motion  made  after  the  plea,  but  before  the  impaneling  of  the  jury, 
on  the  ground  that  it  was  not  In  apt  time,  is  error. 
Abb.  Ck.- 
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'People  V.  Petrea,  1  N.  Y.  (Mm.  Rep.  201  (holding  that  the  refusal  of  the 
court  to  grant  a  motion  to  set  aside  an  indictment  as  prescribed  by  N. 
Y.  Code  Grim.  Proc.  I  313,  cannot  be  reviewed  on  appeal.  Learned,  P. 
J.,  Affirmed  in  92  N.  Y.  128,  this  point  not  being  considered) ;  Wood  ▼• 
People,  1  Hun,  381,  3  Thomp.  &  G.  600  (holding  that  an  exception  to  the 
denial  of  a  motion  to  quash  could  not  be  availed  of  on  appeal  because 
such  motion  is  addressed  to  the  discretion  of  the  court,  and  is  not  sub- 
ject to  exception.  And  the  case  was  still  stronger  against  the  plaintiff 
in  error,  as  the  motion  was  made  after  plea  of  not  guilty.  Reversed  in 
59  N.  Y.  117,  on  other  grounds) ;  People  v.  Davis,  56  N.  Y.  95  (holding 
that  the  accused,  not  having  a  legal  right  to  have  the  sufficiency  of  an 
indictment  determined  on  a  motion  to  quash,  the  denial  of  the  motion 
was  not  a  proper  subject  of  exception.  The  motion  was  made  after  the 
jury  was  sworn).    In  other  jurisdictions  there  are  cases  to  the  contrary. 

16.  Waiver  by  plea. 

A  pending  motion  to  quash  is  waived  by  pleading  to  the  merits.^ 

*Long  v.  People,  102  111.  331;  State  v.  Johneon,  89  Iowa,  1,  66  N.  W.  404; 
Carpenter  v.  State,  02  Ark.  286,  36  S.  W.  900. 

Failure  to  raise  the  objection  of  improper  verification  of  the  complaint  be- 
fore plea  to  the  merits  waives  any  rights  the  defendant  inay  have  to 
object  either  to  the  original  verification  of  the  oomplaint  before  the 
committing  magistrate,  or  to  the  verification  of  the  information  in  the 
trial  court.  State  ▼.  MoCaffery,  16  Mont.  33,  40  Pac  63,  and  cases 
dted. 

And  a  motion  to  dismiss  a  complaint  charging  defendant  with  a  crime  is 
properly  refused  where  he  has  previously  pleaded  "Not  guiltjr"  to  the 
charge,  although  another  defendant  is  joined  in  the  oomplaint,  and  the 
crime  is  one  that  only  one  person  could  commit  State  v.  Smith,  62 
Minn.  540,  64  N.  W.  1022. 


XV.— KEMOVAL  OF  CAUSE. 


1.  From  one  state  court  to  another.  6.  —  denial  of  civil  rights* 

2.  —  common-law   right   of   prosecu-  7.  —  Federal  ofilcers. 

tion.  8.  —  time  when. 

3.  —  cflfect  of  statutes.  0.  —  effect  of  removaL 

4.  From  one  Federal  court  to  another.  10.  —  alienage. 
6.  From  a  state  to  a  Federal  court; 

Federal  question  causes. 

1.  From  one  state  court  to  another. 

Under  statutes  allowing  removal  from  one  state  court  to  another* 
"for  cause  shown/^  such  good  cause  exists,  not  only  when  the  obtain- 
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ing  of  a  fair  and  impartial  trial  requires  the  removal,  but  also  when- 
ever  the  situation  and  official  standing  of  the  accused,  the  widespread 
and  clearly  divided  line  of  popular  opinion,  and  the  circumstances 
of  the  alleged  crime,  as  well  as  the  important  legal  questions  which 
it  presents,  so  magnify  the  importance  of  the  cause  as  to  justify  its 
removal  from  the  inferior  to  the  superior  tribunal  for  trial.' 

*Iii  Alabama  a  statute  (Pamphlet  Acts  1874-5,  p.  235)  required  the  circuit 
court  to  transfer  to  the  county  court  indictments  for  misdemeanors 
which  were  still  pending  and  untried  at  the  adjournment  of  the  circuit 
court,  and  in  express  terms  declared  that  the  transfer  must  be  ordered, 
and  the  papers,  with  a  certified  copy  of  all  dodcet  entries  and  minutes 
of  proceedings  had  therein,  delivered  to  the  county  court  before  the  ju- 
risdiction of  the  circuit  court  ceased.  And  where  such  a  transfer  had 
not  been  ordered,  nor  the  papers  and  proceedings  certified  as  required,  a 
plea  to  the  jurisdiction  of  the  circuit  court  for  that  the  indictment  had 
been  continued  before  the  adjournment  of  the  last  preceding  term  of 
court,  and  was  still  pending  and  untried  at  such  adjournment,  and  was 
hence  such  a  case  as  should  be  transferred  to  the  county  court  under 
this  statute,  was  held  bad  on  demurrer  in  Orecn  v.  State,  60  Ala.  68. 

In  Ex  parte  State,  115  Ala.  133,  22  So.  656,  under  an  act  of  the  general  as- 
sembly, conferring  uiK>n  the  county  court  exclusive  jurisdiction  of  all 
misdemeanors  committed  in  the  county,  certain  indictments  then  pend- 
ing in  the  circuit  court  were,  by  order  of  that  court,  transferred  to  the 
county  court,  where  they  remained  on  docket,  and  were  regularly  con- 
tinued for  several  terms.  The  supreme  court  subsequently  declared  the 
statute  unconstitutional,  whereupon  the  judge  of  the  county  court  or- 
dered the  indictment  retransferred  to  the  circuit  court  for  trial.  The 
indictments  had  been  transmitted  from  the  docket  of  the  circuit  court 
while  they  were  pending  in  the  county  court,  and  it  was  objected  that 
this  fact  worked  a  discontinuance  of  the  causes ;  but  this  was  held  error, 
and  the  court  further  held  that,  upon  the  refusal  of  the  circuit  court  to 
docket  and  reinstate  the  indictment,  mandamus  would  lie  to  compel  the 
judge  of  that  court  to  do  so. 

In  Georgia  a  statute  enacted  in  1872  (Acts  1871-2,  p.  208,  |  22)  provided 
that  all  misdemeanors  pending  in  the  superior  court  of  a  county  at  the 
time  of  the  estabUshment  of  a  county  court  for  that  county  should  be 
transferred  for  trial  to  such  county  court.  A  subsequent  statute  (Acts 
187&-0,  p.  132,  S  11)  provides  for  the  manner  of  trial  in  the  county 
court  of  "such  indictments  or  presentments  as  may  be  transferred" 
thereto  by  the  superior  court.  And  in  Diamuke  v.  State,  106  Ga.  680, 
31  S.  £.  601,  it  is  held  that  while  the  statute  last  cited  does  not  ex- 
pressly confer  upon  the  superior  courts  authority  to  transfer  misde- 
meanors to  the  county  courts  for  trial,  yet  the  existence  of  that  power 
is  clearly  recognized,  and  the  law  is  to  be  construed  as  giving  them 
authority  to  transfer,  in  their  discretion,  all  misdemeanor  causes,  with- 
out reference  to  the  court  in  which  such  causes  originated.    But  the 
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Judges  of  the  superior  courts  have  no  authority  to  grant  orders  in  raea- 
tion  transferring  such  causes. 

In  Illinois  a  statute  (Starr  &  C.  [111.]  Stat.  p.  1180,  f  238)  provides  that 
indictments  found  by  the  grand  jury  of  the  circuit  court  for  offenses 
cognizable  in  the  county  court  may,  in  the  discretion  of  the  circuit  court, 
be  certified  to  the  county  court  for  process  and  trial.  The  subsequent 
sections  prescribe  the  form  of  certificate  to  be  indorsed  upon  the  back 
of  the  indictment  by  the  clerk  of  the  circuit  court,  and  that  such  indorse- 
ment shall  be  a  sufficient  record  to  authorize  the  trial  of  the  defendant 
in  the  coimty  court.  And  in  Fanning  v.  People,  10  HI.  App.  70,  it  was 
held  that  the  circuit  court  has  under  this  statute  the  discretion  either 
to  retain  the  indictment  or  to  certify  it  to  the  county  court  for  process 
and  trial,  and  that  the  exercise  of  this  discretion  does  not  depend  upon 
the  consent  or  nonconsent  of  the  defendant;  but  after  the  circuit  court 
has  retained  jurisdiction  of  the  cause,  taken  bail  from  the  defendant, 
overruled  his  motion  for  change  of  venue,  had  him  arraigned  and  a  plea 
of  not  guilty  entered,  it  cannot  then  certify  the  cause  to  the  county  court 
without  his  consent. 

The  charter  of  Detroit,  Michigan,  requires  certain  indictments  returned  to 
the  circuit  court,  to  be  forthwith  certified  to  the  recorder's  court,  and 
gives  that  court  complete  jurisdiction  as  if  th^  had  been  presented  in 
that  court,  with  full  power  to  take  all  further  proceedings  thereon;  but 
where  an  indictment  is  so  certified,  and  upon  arraignment  the  defendant 
desires  to  put  in  pleas  in  abatement,  which  cannot  be  disposed  of  in  a 
recorder's  court,  mandamus  will  lie  to  compel  the  recall  of  the  indict- 
ments to  the  circuit  court  from  the  recorder's  court  on  refusal  of  the 
circuit  court  to  order  a  return  of  the  record,  and  of  the  recorder's  court 
to  certify  it  back.  Lauder  v.  Reilley,  70  Mich.  602,  44  N.  W.  OGl.  The 
court  said  that,  inasmuch  as  the  only  purpose  of  sending  indictments  to 
the  recorder's  court  is  for  trial,  the  better  practice  would  be  to  have  the 
prisoner  arraigned  and  issue  joined  on  the  merits  before  the  record  is 
certified  down,  but  that  where  this  is  not  done  the  record  certainly  can- 
not be  regarded  as  beyond  recall  when  justice  requires  it. 

And  in  PeopU  v.  UurBi,  41  Mich.  328,  1  N.  W.  1027,  it  was  held  that  there 
was  no  error  in  transferring  an  indictment  for  perjury  presented  to  the 
circuit  court  of  Wayne  county  to  the  recorder's  court  of  the  city  of  De- 
troit. The  court  said  that  it  knew  of  no  rule  prohibiting  the  transfer 
of  suits  from  one  court  of  original,  to  another  court  of  concurrent,  juris- 
diction, unless  at  such  a  stage  as  to  involve  a  confiict. 

In  New  Jersey  a  statute  (I  Gen.  Stat.  p.  367)  expressly  provides  for  re- 
moval of  criminal  causes  from  courts  of  oyer  and  terminer  and  quarter 
sessions  into  the  supreme  court  by  writs  of  certiorari,  upon  the  applica- 
tion of  either  the  prosecution  or  the  defendant;  and  where  the  applica- 
tion is  made  by  the  state,  the  reason  for  the  allowance  of  the  writ  need 
not  appear,  but  they  will  be  presumed  to  exist;  but  in  the  case  of  an 
application  by  the  defendant  there  must  be  special  cause  shown  for 
granting  the  writ.  Btaie  v.  Ifew  Jersey  Jockey  Club,  52  N.  J.  L.  493,  19 
Atl.  976;  State  v.  Zabriekie,  43  N.  J.  L.  369.  These  cases  also  hold  that 
under  this  statute  the  right  of  application  is  in  the  prosecutor  of  the 
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pleas  of  the  county  in  which  the  indictment  has  been  returned,  and  not 
in  the  attorney  general. 

And  failure  of  the  record  of  a  cause  which  has  been  transferred  from  the 
oyer  and  terminer  to  the  court  of  quarter  sessions,  to  show  that  the 
indictment  was  "ordered"  by  the  former  to  be  "delivered"  to  the  latter 
court,  or  to  show  that  it  was -"filed  and  entered"  in  the  latter  court  as 
the  statute  directs, — ^is  fatal.    Cruiser  v.  State,  18  N.  J.  L.  20G. 

And  the  return  of  the  judges  of  oyer  and  terminer  to  a  writ  of  oertiroari  by 
the  supreme  court,  removing  the  indictment  from  the  former  to  the  lat- 
ter court,  should  certify  the  record  itself;  and  a  return  to  which  is  an- 
nexed by  a  wafer  a  paper  supposed  to  be  the  original  indictment,  and 
nothing  more  is  wholly  insufficient.  The  individual  indictment  pre- 
sented by  the  grand  jury  never  comes  up  with  the  certiorari,  but  the 
record  only,  which  contains  the  whole  proceeding  against  defendant,  to 
any  part  of  which  he  may  except.  State  v.  Gihhons,  4  N.  J.  L.  40;  State 
V.  Dayton,  4  N.  J.  L.  57. 

After  an  indictment  has  been  removed  by  certiorari  from  the  oyer  and  ter- 
miner to  the  supreme  court,  and  then  sent  down  to  the  circuit  court, 
where  the  defendant  has  had  a  verdict,  the  state  cannot  be  permitted  to 
show  by  a  certificate  of  the  clerk  of  the  oyer  and  terminer,  or  even  by 
the  production  of  the  original  indictment,  that  the  return  made  by  the 
oyer  and  terminer  is  untrue.    State  v.  Jones,  11  N.  J.  L.  280. 

In  Sailer  v.  State,  16  N.  J.  L.  357,  the  defendant  applied  for  certiorari  to 
remove  into  the  supreme  court  indictments  found  against  him  in  the 
general  quarter  sessions,  to  which  the  state  objected  because  the  defend- 
ant had  not  appeared  or  pleaded  to  the  indictment;  and  the  court  held 
that  no  step  oould  be  taken  by  the  defendant  imtil  he  submitted  himself 
to  the  jurisdiction  of  the  court. 

In  North  Carolina  a  statute  (1  Code  83,  %%  1241,  1242)  provides  that  in 
those  counties  in  which  inferior  courts  may  be  established  those  courts 
and  the  superior  courts  shall  alike  have  power  to  try  all  causes  coming 
within  the  limited  jurisdiction  of  the  inferior  courts,  whether  returned 
to  one  or  the  other  court;  and  directs  that  whenever  any  case  shall  be 
left  untried  in  either  court,  and  the  party  accused  shall  be  confined  in 
jail,  it  shall  be  the  duty  of  the  clerk  of  the  court  in  which  it  may  be 
pending  to  transfer  it  to  the  next  court,  of  either  kind,  that  may  be 
held  in  the  county,  and  that  the  court  to  which  it  is  so  transferred  shall 
proceed  to  try  it  as  if  it  had  there  originated;  and,  further,  it  provides 
"that  in  such  cases  the  handing  over  of  the  papers  by  the  clerk  of  one 
court  to  the  clerk  of  the  other,  where  the  cause  is  to  be  tried,  and  the 
docketing  of  the  cause  in  the  same,  with  the  receipt  of  the  latter  on  the 
docket  of  the  former,  shall  be  deemed  a  sufiicient  transfer  of  the  cause 
from  one  court  to  the  other."  And  in  State  v.  Mott,  80  N.  C.  621,  it 
was  held  that  the  provision  as  to  the  entry  of  the  receipt  of  the  one  to 
the  other  is  merely  directory.  In  this  case  the  same  person  was  clerk 
of  both  courts,  and  all  the  papers  in  the  cause  were  transferred  by  him 
to  the  superior  court  without  the  entry  of  a  formal  receipt  therefor  from 
himself  as  the  clerk  of  that  court  upon  the  docket  of  the  inferior  courts 
but  only  a  minute  in  the  words  "transferred  to  the  superior  court." 
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It  was  also  held  in  this  case  that  the  fact  that  the  defendant's  coindictees 
had  given  hail  for  their  appearance  at  the  next  term  of  the  inferior  court 
did  not  make  it  error  to  transfer  this  particular  defendant's  cause  to 
the  superior  court.  'The  statute  is  a  remedial  one/'  said  the  court, 
"partially,  as  we  have  seen,  for  the  benefit  of  the  accused,  and  is  there- 
fore to  be  liberally  interpreted;  and  we  can  conceive  of  no  good  reason 
why  one  defendant,  so  circumstanced  as  to  be  within  the  mischief,  should 
be  deprived  of  its  benefit  merely  because  his  eodefendants  were  more 
fortunate  than  himself  in  being  able  to  escape  confinement." 

When  an  inferior  court  having  ori^nal  jurisdiction  of  a  case  transfers  it 
improperly  for  trial  or  hearing  to  a  higher  court  which  can  take 
cognizance  of  it  only  on  appeal,  an  order  in  the  nature  of  a  procedendo 
that  the  case  be  sent  back  to  the  lower  tribunal  for  trial  is  the  proper 
procedure.    State  v.  Sykes,  104  N.  C.  700,  10  S.  E.  158. 

In  Texas  a  statute  (Code  Crim.  Proc.  art.  435)  provides  that  upon  the  filing 
of  an  indictment  in  the  district  court  of  each  county,  charging  an  offense 
of  which  that  court  has  no  jurisdiction,  the  judge  thereof  shall  make  an 
order  transferring  the  indictment  to  such  inferior  court  as  may  have 
jurisdiction,  stating  in  the  order  the  cause  transferred  and  to  what 
court  transferred.  And  by  article  437  it  is  the  duty  of  the  district  clerk 
without  delay  to  deliver  the  indictment  in  all  cases  transferred,  together 
with  all  the  papers  relating  to  each  case,  to  the  proper  tribunal,  as 
directed  in  the  order  of  transfer,  and  to  accompany  each  case  with  a 
certified  copy  of  all  the  proceedings  taken  therein  in  the  district  court. 
Substantial  compliance  with  the  Texas  statute  is  all  that  is  required. 
Bi-annon  v.  State,  23  Tex.  App.  423,  5  S.  W.  132.  For  other  cases  in- 
volving the  application  of  this  statute,  see  Johnson  v.  State,  28  Tex. 
App.  502,  13  S.  W.  1005;  Lynn  v.  State,  28  Tex.  App.  515,  13  S.  W.  807 ; 
Walker  v.  State,  7  Tex.  App.  52;  McDonald  v.  State,  7  Tex.  App.  113; 
Oaaton  v.  State,  11  Tex.  App.  143;  Thompson  v.  State,  2  Tex.  App.  82; 
Hawkins  v.  State,  17  Tex.  App.  503,  50  Am.  Rep.  129;  Hasley  v.  State, 
14  Tex.  App.  217;  Uildreth  v.  State,  19  Tex.  App.  195;  Hernandez  v. 
State,  19  Tex.  App.  408;  Estes  v.  State,  33  Tex.  Crim.  Rep.  561,  28  S. 
W.  469;  TellisMh  v.  State,  35  Tex.  Crim.  Rep.  388,  33  S.  W.  1082;  Malloy 
V.  State,  35  Tex.  Crim.  Rep.  389,  33  S.  W.  1082;  Moore  v.  State,  36  Tex. 
Crim.  Rep.  88,  35  8.  W.  668;  Austin  v.  State,  38  Tex.  Crim.  Rep.  8,  40 
S.  W.  724;  Schviartz  v.  State,  38  Tex.  Crim.  Rep.  26,  40  S.  W.  976; 
Koenig  v.  State,  33  Tex.  Crim.  Rep.  367,  26  S.  W.  835;  Friedlander  v. 
State,  7  Tex.  App.  204;  Coker  v.  State,  7  Tex.  App.  83;  Bi^mley  v. 
State,  11  Tex.  App.  114. 

And  article  438  requires  all  causes  transferred  from  the  district  court  to 
be  entered  on  the  docket  of  the  court  to  which  they  are  transferred ;  but 
this  statute  does  not  require  the  filing  of  the  indictment  itself  in  the 
latter  court,  although  it  is  said  that  this  would  be  the  better  practice. 
Short  V.  State  (Tex.  Crim.  App.)  29  S.  W.  1073. 

The  Texas  statute  gives  no  power  to  the  district  court  to  transfer  a  felony, 
and  such  a  transfer,  being  a  mere  nullity,  does  not  devest  the  district 
court  of  jurisdiction;  and  it  is  not  liecessary  for  the  county  court  to 
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make  an  order  sending  the  case  back  to  the  district  court.    Fouett  T. 
State,  11  Tex.  App.  40. 

It  makes  no  difference  whether  or  not  the  district  court  had  adjourned  when 
the  order  for  the  transfer  was  made,  so  long  as  the  record  shows  that 
the  indictment  was  returned  into  open  court  by  the  grand  jury.  WU' 
liatns  y.  State,  37  Tex.  Grim.  Rep.  238,  39  S.  W.  664. 

In  Chaffln  y.  State  (Tex.  Grim.  App.)  24  S.  W.  411,  it  was  held  that  there 
is  no  authority  in  law  to  transfer  a  cause  from  the  county  to  the  dis- 
trict court  because  of  prejudice  on  the  part  of  the  county  judge. 

Another  Texas  statute  (Acts  1895,  p.  181)  authorizes  the  judges  of  two 
designated  judicial  districts,  in  their  discretion,  to  transfer  causes  from 
one  of  the  courts  to  the  other,  but  does  not  require  a  copy  of  the  orders 
of  transfer  to  accompany  the  transfer.  Cumming^  v.  State,  37  Tex. 
(Mm.  Rep.  436,  35  S.  W.  079. 

In  Virginia  a  statute  (Va.  Code,  S  4016)  provides  that  the  county  courts, 
except  where  otherwise  provided,  shall  have  exclusive  original  jurisdic- 
tion for  the  trial  of  all  presentments,  indictments,  and  informations  for 
offenses  committed  within  their  respective  counties,  and  also  of  all  pre- 
sentments, indictments,  and  informations  then  pending  in  said  courts, 
except  that  a  person  to  be  tried  for  any  felony  for  which  he  may  be 
punished  with  death  may,  upon  his  arraignment  in  the  county  court, 
demand  to  be  tried  in  the  circuit  court  having  jurisdiction  over  the 
county  for  which  said  county  court  is  held.  Upon  such  demand  the  ac- 
cused must  be  remanded  for  trial  in  the  said  circuit  court,  and  all  the 
material  witnesses  desired  for  the  prosecution  or  defense  recognized  for 
their  attendance  at  such  trial.  And  when  a  person  is  remanded  as  afore- 
said by  a  county  court,  the  clerk  thereof  must  certify  and  transmit  to 
the  clerk  of  the  court  in  which  such  person  is  to  be  tried  a  transcript  of 
the  record  of  the  proceedings  in  said  county  court  in  relation  to  the 
prosecution,  and  copies  of  the  indictment  and  recognizances,  and  other 
papers  connected  with  the  case.  Such  transcripts  and  copies  are  to  be 
used  with  the  same  effect  as  the  originals. 

And  in  Drier  v.  Com.  89  Va.  629,  16  S.  E.  072,  it  was  held  that  the  defend- 
ant>  upon  his  arraignment  in  the  county  court,  need  not  be  informed, 
either  by  the  clerk  or  the  court,  of  his  right  under  this  statute  to  be 
tried  in  the  circuit  court. 

And  it  is  not  fatal  to  a  judgment  of  conviction  that  the  transcript  of  the 
reo(M^  of  an  indictment  certified  from  the  county  court  to  the  circuit 
court  under  the  Virginia  statute,  on  the  defendant's  election  to  be  tried 
in  the  latter  court,  shows  that  no  venire  facias  for  the  summoning  of  a 
grand  jury  was  ever  issued.    Watson  v.  Com.  87  Va.  608,  13  S.  £.  22. 

Bat  where  the  copy  of  the  record  of  an  indictment  transferred  from  the 
county  to  the  circuit  court  on  the  defendant's  election  to  be  tried  in  the 
latter  court  is  entirely  without  the  requisite  certificate  of  the  clerk  of 
the  county  courts  the  circuit  court  acquires  no  jurisdiction  to  try  the 
defendant.    Mitchell  v.  Com.  89  Va.  820,  17  S.  £.  480. 

And  after  an  indictment  has  been  transferred  from  the  county  to  the  circuit 
court  under  the  Virginia  statute^  the  latter  court  has  no  power  to  r»> 
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mand  the  case  to  the  ooonty  court  for  any  purpoae, — ^not  enn  on  the  mo- 
tion of  the  prisoner  himself;  and  such  an  order  of  remandment  is  a 
nullity.  If  the  county  court  fails  to  certify  any  part  of  the  record,  the 
duty  of  the  circuit  court  is  to  have  the  record  certified  up  as  the  law 
directs.    Nicholas  t.  Com.  91  Va.  741,  21  S.  £.  364. 

In  Hotcell  y.  Com.  86  Va..  817, 11  S.  E.  238,  the  defendant,  upon  arraignment 
in  the  county  court,  elected  to  be  tried  in  the  circuit  court.  Subse- 
quently he  was  produced  before  that  court,  but  the  cause  and  copies  of 
the  indictmenta  and  proceedings  in  the  county  court  had  not  been  certi- 
fied; whereupon  the  defendant  moved  the  court  to  remand  him  to  the 
county  court  for  trial,  which  motion  the  court  allowed.  On  his  subse- 
quent production  before  the  county  court  he  objected  to  trial  in  that 
court  because  he  had  elected  to  be  tried  in  the  circuit  court,  and  the 
record  and  proceedings  had  never  been  certified  to  the  circuit  court  aa 
required  by  law.  It  was  held  that  after  the  defendant's  election  to  be 
tried  in  the  circuit  court  the  jurisdiction  of  the  county  court  ceased,  and 
that  if  the  cause  was  not  properly  before  the  circuit  court  the  proper 
course  was  to  cause  the  record  to  be  certified  as  the  law  directed;  and 
the  conviction  before  the  county  court  was  accordingly  set  aside,  and  the 
cause  remanded  to  the  circuit  court  for  trial. 

"N.  Y.  Code  Crim.  Proc.  8  344,  provides  that  a  criminal  action  presented  by 
indictment  may,  at  any  time  before  trial,  on  the  application  of  the  de- 
fendant, for  good  cause  shown,  be  removed  from  the  county  or  dty  court 
in  which  it  is  pending  to  the  supreme  court  held  in  the  same  county. 

^People  V.  Sessions,  10  Abb.  K.  C.  192,  Followed  in  People  v.  Squire,  4  N. 
Y.  Crim.  Rep.  444,  1  N.  Y.  S.  R.  534,  Compare  People  v.  Rourhe,  11 
Abb.  N.  C.  89,  where  it  is  held,  upon  an  application  to  remove  an  indict- 
ment to  oyer  and  terminer  of  the  same  county,  that  where  there  are  no 
difficult  legal  questions  to  be  passed  upon,  or  they  have  already  been 
passed  upon  by  the  court,  an  application  of  this  kind  will  not  be  granted 
simply  because  local  feeling  endangers  a  fair  trial. 

In  the  Squires  Case  it  was  urged  for  the  People,  as  against  the  defendant's 
application  to  remove  the  indictment  from  the  general  sessions  into  the 
oyer  and  terminer,  that  the  former  court  was  of  equal  jurisdiction  in  the 
trial  of  criminal  matters  with  the  latter  courts  and  that  the  judge  likely 
to  preside  at  the  time  at  which  the  indictment,  if  remaining  in  the  ses- 
sions, would  be  moved  for  trial,  was  one  whose  learning,  integrity,  and 
ability  fitted  him  to  preside  over  the  moet  important  trials;  but  that 
court,  quoting  from  the  Sessions  Case  said  that,  in  deciding  upon  such 
an  application,  it  is  impossible  that  the  court  or  judge  to  whom  it  is 
addressed  should  regard  the  personnel  of  the  magistrate  who  is  to  pre- 
side in  the  lower  court.  The  tribunal  or  court  which  the  laws  of  the 
state  make  the  superior  one  must,  in  the  administration  of  justice,  be 
so  regarded. 

The  novelty  and  gravity  of  the  question  of  law  involved  in  the  trial  of  or 
on  the  demurrer  to  an  indictment  may  constitute  good  cause  under  §  344. 
People  v.  Clark,  15  N.  Y.  Supp.  79.  This  was  an  indictment  for  vio- 
lating the  car-heating  act  (Laws  N.  Y.  1887,  chap.  GIG,  as  amended  by 
Laws  1888,  chap.  189;  Laws  1889,  chap.  76;  and  Laws  1890,  chap.  421). 
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Bat  the  high  character  and  political  prominenoe  of  indiyiduals  are  not  such 
drcomstances  as  alone  constitute  good  cause  for  removing  the  indict- 
ment from  the  court  of  general  sessions  to  the  court  of  oyer  and  termi- 
ner, on  the  application  of  the  defendant,  under  8  344,  Ibid. 

Nor  is  public  clamor,  as  affecting  the  probability  of  the  defendant's  having 
a  fair  trial  in  the  court  of  sessions,  good  cause  under  8  344.  ''The  in- 
fluence," said  the  court  in  this  case,  ''which  is  supposed  to  operate 
against  a  defendant,  could  not  affect  the  judges  of  the  court  of  sessions 
any  more  than  judges  of  any  other  court;  and  if  it  is  to  be  r^^rded  as 
rdating  to  jurors  only,  it  would  certainly  affect  these  in  the  court  of 
oyer  and  terminer  quite  as  much  as  those  in  the  court  of  sessions,  for 
they  are  drawn  from  the  same  box,  and  are  selected  from  the  same  body 
of  citizens^" 

2.  —  common-lAw  riglit  of  prosecution. 

At  common  law  it  has  always  been  competent  for  the  counsel  for 
the  state  to  remove  criminal  actions  from  the  oyer  and  terminer  to 
a  higher  tribimal  by  certiorari.* 

^People  y.  Baker,  3  Abb.  Pr.  42,  3  Park.  Crim.  Rep.  181  (holding  the  New 
York  Revised  Statutes  not  to  have  limited  this  common-law  right  of  the 
people) ;  1  Ghitty,  Crim.  Law,  377  (saying  that  the  acts  of  Parliament 
regulating  the  practice  in  certiorari  in  criminal  cases  "apply  only  to 
writs  of  certiorari  on  the  part  of  the  defendants,  and  therefore  the 
Crown  and  a  private  prosecutor  may  still  obtain  them  without  affidavit 
or  recognizance,  unless  eicpressly  prohibited  by  particular  statute"). 
And  see  State  v.  Zabrishie,  43  N.  J.  L.  369,  where  it  was  said  that  the 
authority  of  the  officer  representing  the  state  in  the  prosecution  of  its 
criminal  laws,  to  remove  at  any  time  into  the  court  which  in  the  state 
is  the  representative  of  the  King's  Bench  a  record  of  a  criminal  causey 
has  been  repeatedly  recognized  in  this  country. 

8.  —  effect  of  statutes. 

Statutes  as  to  removal  do  not^  in  the  absence  of  express  provision^ 
limit  the  common-law  right  of  the  state  to  have  the  cause  removed 
on  its  application.^ 

^People  V.  Baker,  3  Abb.  Pr.  42,  3  Park.  Crim.  Rep.  181. 

In  Com.  V.  Balph,  111  Pa»  365,  3  Atl.  220,  it  was  held  that  Pa.  Const,  art. 
5,  S  3,  fixing  the  jurisdiction  of  the  supreme  court  of  that  state,  did  not 
repeal  the  act  of  June  10,  1836,  or  the  act  of  March  31,  1860,  con- 
ferring upon  that  court  the  power  to  remove  criminal  causes  into  that 
court  by  certiorari,  although  it  did  operate  to  prevent  their  trying  in- 
dictments in  the  nisi  prius,  but  each  judge  still  has  the  power  to  sit  and 
try  indictments  in  any  county  in  the  state.  "Authorities  are  abimdant," 
said  the  court,  "that  the  judges  of  this  court,  by  virtue  of  their  offices, 
may  act  as  judges  of  the  oyer  and  terminer  in  the  several  coimties;  but 
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there  is  no  authority  that  one  or  more  judges  of  this  court,  when  hold- 
ing a  court  of  oyer  and  terminer  in  a  county,  can  remove  a  case  to  or 
from  that  county,  which  could  not  he  so  removed  by  the  same  court  when 
held  by  one  or  more  Judges  of  the  court  of  common  pleas.  The  jurisdic- 
tion and  powei's  of  the  court  of  oyer  and  terminer  are  defined  by  the 
la\\  s.  A  judge  of  this  court  may  go  into  the  county  of  Warren  and  pre- 
side over  the  court  of  oyer  and  terminer,  and  while  he  is  there  holding 
said  court  the  judges  of  the  common  pleas  shall  not  act  as  judges  of  the 
oyer  and  terminer.  Had  the  petitioners  requested  that  some  of  the 
judges  of  this  court  should  hold  a  court  of  oyer  and  terminer  in  the 
county  of  Warren,  it  might  be  considered  whether  their  aspersions  of 
the  able  and  upright  president  judge  of  the  court  of  quarter  sessions  are 
cause  for  granting  their  request.  Then  it  might  be  inquired,  What 
poiver  has  the  court  of  oyer  and  terminer  over  a  case  pending  in  the 
quarter  sessions,  held  by  a  judge  of  the  common  pleas,  and  which  may 
be  lawfully  tried  in  the  quarter  sessions?"  To  the  same  effect  is  Quay'9 
Petition,  189  Pa.  517,  42  Atl.  100.  And  see  Com.  v.  Delamater,  145  Pa. 
210,  22  Atl.  1008;  Com,  v.  Smith,  185  Pa.  553,  40  AU.  73. 

4.  From  one  Federal  court  to  another. 

A  Federal  statute  provides  that  whenever  the  district  attorney 
deems  it  necessary  any  circuit  court  may,  by  order  entered  on  its 
minutes,  remit  any  indictment  pending  therein  to  the  next  session 
of  the  district  court  of  the  same  district,  where  the  offense  charged  is 
cognizable  by  the  district  court.  And,  in  like  manner,  any  district 
court  may  remit  to*  the  next  session  of  the  circuit  court  of  the  same 
district  any  indictment  pending  in  the  district  court^ 

And  another  Federal  statute  provides  that  any  district  court  may, 
by  order  entered  on  its  minutes,  remit  any  indictment  pending  there- 
in to  the  next  session  of  the  circuit  court  for  the  same  district,  when, 
in  the  opinion  of  such  district  court,  difficult  and  important  questions 
of  law  are  involved  in  the  case.^ 

'U.  S.  Rev.  Stat.  S  1037.  And  see  cases  cited  in  note  to  Jetceit  v.  United 
States  (C.  C.  App.  Ist  C.)  53  L.  R.  A.  568. 

The  offense  of  selling  spirituous  liquors  to  an  Indian  in  violation  of  an  act 
of  Congress,  declared  hy  act  of  Congress  to  be  cognizable  in  the  district 
courts,  is,  by  virtue  of  the  judiciary  act  of  1789,  cognizable  in  the  cir- 
cuit court  also,  and  an  indictment  may,  under  the  above  statute,  be  re- 
mitted by  the  district  court  to  the  circuit  court.  United  States  v.  Holli- 
day,  3  Wall.  407,  18  L.  ed.  182.  The  indictment  in  this  case  originated 
in  the  district  court,  and  was  remitted  to  the  circuit  court,  from  which 
it  was  certified  to  the  supreme  court  on  the  question  whether  the  offense 
charged  was  one  of  which  the  circuit  court  had  original  jurisdiction;  for 
of  course,  under  the  statute,  if  that  court  did  not  have  such  jurisdietloii, 
the  removal  was  improper;  but  the  question  was  answered  in  favor  of 
the  circuit  court's  jurisdiction. 
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And  the  circuit  court  has  JuriBdiction  of  an  indictment  for  assaulting  and 
obstructing  an  enrolling  officer,  which,  after  remission  to  the  district 
court  on  motion  of  the  district  attorney,  has  subsequently  upon  his  mo- 
tion been  remitted  back  by  the  district  court  into  the  circuit  court. 
United  States  v.  Murphy,  3  Wall.  649,  18  L.  ed.  217.  The  court  said 
that  it  saw  no  reason,  either  in  the  nature  of  the  transaction  or  in  the 
language  of  the  statute,  why  a  cause  so  brought  into  the  district  court 
should  not  be  sent  back  under  the  proper  circumstances;  that,  as  the 
order  could  only  be  made  on  motion  of  the  district  attorney,  or  when- 
ever, in  the  opinion  of  the  district  court,  difficult  and  important  ques- 
tions of  law  were  involved,  there  was  no  danger  of  collision  between  the 
courts  on  account  of  such  orders;  and  that,  as  they  tended  to  the 
despatch  of  business  and  to  sound  decisions  on  legal  propositions,  there 
was  no  reason  for  limiting  the  rule  further  than  the  language  of  the 
statute  required. 

m.  S.  Rev.  Stat.  S  1038. 

But  the  fact  that  there  are  questions  of  law  involved  which  are  new,  and 
have  not  yet  been  passed  upon  in  the  Federal  courts,  does  not  necessarily 
clothe  them  with  the  qualities  of  "difficult"  and  "important."  United 
States  V.  O'SuUivan,  9  N.  Y.  Legal  Obs.  103,  Fed.  Cas.  No.  15,973.  In 
this  case  it  was  held  also  that  this  statute  does  not  contemplate,  nor 
would  a  district  judge  be  justified  in,  remitting  a  cause  to  the  circuit 
court  because  in  his  charge  to  the  grand  jury  he  had  given  a  particular 
exposition  of  the  crimes  act,  when  it  was  not  made  to  appear  that  his 
exposition  was  in  conflict  with  that  of  any  other  court. 

6.  From  a  state  to  a  Federal  court;  Federal  question  eanses. 

One  prosecuted  in  a  state  court  for  an  alleged  offense  against  state 
laws  has  the  right,  before  trial,  to  remove  the  cause  from  the  state 
court  to  a  Federal  court,  if  it  appears  that  a  Federal  question  will 
be  involved  in  the  trial.^ 

^Tennessee  v.  Darts,  100  U.  S.  257,  265-271,  25  L.  ed.  648,  651-053  (holding 
as  above  in  a  case  removed  to  the  circuit  court  under  U.  S.  Eev.  Stat. 
S  643),  Followed  in  Strauder  v.  West  Virginia,  100  U.  S.  313,  25  L.  ed. 
664,  holding  to  the  same  effect  in  a  case  removed  under  U.  S.  Rev.  Stat. 
I  641.  Compare  with  State  v.  Ziehold  (Kan.)  8  Grim.  L.  Mag.  617, 
holding  that  where  it  has  been  decided  by  the  United  States  Supreme 
Court  that  no  Federal  question  exists,  the  cause  will  not  be  certified  to 
an  inferior  Federal  court  by  the  state  court. 

In  the  exercise  of  this  power  U.  S.  Rev.  Stat.  8  641,  provides  that,  "when 
any  civil  suit  or  criminal  prosecution  is  commenced  in  any  state  court, 
for  any  cause  whatsoever,  against  any  person  who  is  denied  or  cannot 
enforce  in  the  judicial  tribunals  of  the  state,  or  in  the  part  of  the  state 
where  such  suit  or  prosecution  is  pending,  any  right  secured  to  him  by 
any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,  or  against  any  officer,  civil  or  military,  or  other  person,  for  any 
airest  or  imprisonment  or  other  trespasses  or  wrongs,  made  or  com* 
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mitied  by  virtue  of  or  under  color  of  authority  derived  from  any  lair 
providing  for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any  act  oa 
the  ground  that  it  would  be  inconsistent  with  such  law, — such  suit  or 
prosecution  may,  upon  the  petition  of  such  defendant  filed  in  said  state 
court,  at  any  time  before  the  trial  or  final  hearing  of  the  cause,  statlng^ 
the  facts  and  verified  by  oath,  be  removed  for  trial  into  the  next  drcait 
court  to  bo  held  in  the  district  where  it  is  pending."  The  remainder  of 
the  section  makes  provision  for  the  removal  of  papers,  and  §  642  pro- 
vides for  the  issue  of  a  writ  of  habeas  corpus  cum  causa  for  the  delivery 
of  an  imprisoned  defendant  into  the  custody  of  the  United  States  courts. 

Bee  also,  in  this  connection,  U.  S.  Rev.  Stat  S8  1977  et  seq.,  to  the  effect 
that  the  civil  rights  of  all  citizens  shall  be  the  same  as  those  enjoyed  by 
white  citizens. 

U.  6.  Rev.  Stat.  S  643,  provides  in  substance  that  when  any  civil  suit  or 
criminal  prosecution  is  commenced  in  a  state  court,  against  any  officer 
appointed  under  or  acting  by  authority  of  any  revenue  law  of  the  United 
States  now  or  hereafter  enacted,  or  against  any  person  acting  under 
color  of  his  office  or  of  any  such  law,  or  is  commenced  against  any  per- 
son holding  property  or  estate  by  title  derived  from  any  such  officer,  and 
affects  the  validity  of  any  such  revenue  law,  or  is  commenced  against 
any  officer  of  the  United  States,  or  other  person,  on  account  of  an  act 
done  under  the  provisions  of  title  26,  Ths  Eleoiric  Franchise,  or  on  ac- 
count of  any  right,  title,  or  authority  claimed  by  such  officer  or  other 
person,  under  any  of  the  said  provisions,  the  said  suit  or  prosecution 
may,  at  any  time  before  the  trial  or  final  hearing  thereof,  be  removed 
for  trial  into  the  circuit  court  next  to  be  held  in  the  district  where  the 
same  is  pending,  upon  petition  of  said  defendant  to  said  circuit  courts 

The  practice: — ^A  certified  petition  roust  be  presented  to  the  state  court 
showing  that  a  Federal  question  is  involved.  See  1  Abbott  New  Pr.  & 
Forms,  741  et  seq.  Then  a  writ  of  certiorari  is  granted  for  the  removal 
of  the  record  in  the  state  court  to  the  Federal  court;  if  it  appears  that 
no  Federal  question  is  involved,  a  motion  to  remand  will  be  granted  by 
the  Federal  court. 

In  Ex  parte  Anderson,  3  Woods,  124,  Fed.  Cas.  No.  349,  the  petition  waa  dis- 
missed because  it  did  not  sufficiently  show  that  a  Federal  question  was 
involved. 

In  Virginia  v.  Rives,  100  U.  S.  313,  316,  sub  notn.  Ex  parte  Virginia,  25  L. 
ed.  607,  068,  Strong,  J.,  said:  "If  the  petition  filed  in  the  state  court 
before  trial,  and  duly  verified  by  the  oath  of  the  defendants,  exhibited  a 
sufficient  groxmd  for  a  removal  of  the  prosecutions  into  the  circuit  court 
of  the  United  States,  they  were  in  legal  effect  thus  removed,  and  the 
writ  of  habeas  corpus  was  properly  issued."  See,  further,  authorities 
reviewed  in  note  to  Jewett  v.  United  States  (C.  C.  App.  1st  C.)  53  L.  R. 
A.  568. 

6.  —  denial  of  civil  riglitfl. 

The  Federal  statute  providing  for  the  removal  of  causes  against 
persons  deprived  of  their  civil  rights,  to  the  United  States  circnit 
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<»xirt,  authorizes  the  removal  of  the  case  only  before  the  trial  ;^  and 
it  will  not,  therefore,  embrace  a  case  in  which  the  right  may  be  de- 
nied by  judicial  action  during  trial,  or  by  discrimination  against 
the  accused  in  the  sentence  or  in  the  mode  of  executing  the  sentence.^ 
The  statute  has  reference  only  to  a  l^slative  denial  of  the  civil  rights, 
because  in  such  a  case  only  can  the  defendant  affirm  on  oath  before 
trial  that  his  rights  are  denied.' 

*U.  S.  Key.  Stat.  S  C41  (above  cited). 

^Virginia  v.  Rives,  100  U.  S.  313,  310,  suh  nom.  Ew  parts  Virginia,  25  L.  ed. 
6C7,  G09,  holding  as  above. 

^Virginia  v.  Rives,  100  U.  S.  313,  suh  nam,  Ew  parte  Virginia,  25  L.  ed.  667 
(holding,  upon  the  trial  of  a  colored  person  for  murder,  that  a  removal 
could  not  be  had  because,  under  the  selection  by  the  state  officer,  both 
the  grand  and  petit  jury  would  be  composed  entirely  of  white  persons, 
no  such  discrimination  having  been  directed  by  state  statute) ;  Texas 
V.  Gaines,  2  Woods,  342,  Fed.  Caa.  No.  13,847  (holding  it  not  enough  to 
show  that  there  was  bo  much  prejudice  against  the  accused  by  reason 
of  his  color  that  a  fair  trial  would  be  endangered) ;  Strauder  v.  West 
Virginia,  100  U.  S.  303,  26  L.  ed.  664  (holding  an  indictment  against  a 
colored  man  for  murder  to  have  been  rightly  removed  to  the  Federal 
courts,  because  the  state  statute  permitted  only  white  men  to  serve  on 
the  jury).  Ck>mpare  with  Neal  v.  Delaware,  103  U.  8.  370,  26  L.  ed.  567 
(holding  that  the  adoption  of  the  16th  Amendment  of  the  Federal  Con- 
stitution rendered  inoperative  a  provision  in  the  then  existing  Constitu- 
tion of  a  state,  whereby  suffrage  was  limited  to  the  white  race,  and 
therefore  a  statute  confining  the  selection  of  jurors  to  electors  would  be 
enlarged  so  as  to  embrace  all  those  who  would  be  entitled  to  vote  by 
the  state  Constitution  as  modified,  and  would  furnish  no  ground  for  re- 
moval of  a  cause  under  S  641,  U.  S.  Rev.  Stat.  Otherwise  if  the  state 
had  enacted  since  the  14th  Amendment  a  statute  in  confiict  therewith, 
or  its  courts  had  refused  to  recognize  its  provisions  as  the  supreme  law 
of  the  land),  Followed  in  Bush  v.  Kentucky,  107  U.  S.  110,  116,  27  L.  ed 
354,  356,  1  Sup.  Ct.  Rep.  626  (holding  no  ground  for  removal  to  be  fur- 
nished when  the  highest  state  court  had  itself  declared  the  dis- 
criminating statute  as  to  jurors  to  be  unconstitutional) .  See,  more 
fully,  note  to  Jewett  v.  United  States  (C.  C.  App.  1st  C.)  53  L.  R.  A. 
568. 

7.  —  !Pederal  offlcen. 

The  Federal  statute  providing  for  the  removal  of  causes  against 
its  officers^  extends  to  United  States  marshals  while  engaged  in  en- 
forcing the  revenue  law,*  but  not  to  a  board  of  canvassers  of  votes 
at  a  presidential  election,  appointed  under  a  state  statute.' 

17.  S.  Eev.  Stat.  S  643  (above  cited).    And  see  cases  reviewed  in  note  to 
Jeweti  V.  United  States  (C.  C.  App.  1st  C.)  53  L.  R.  A.  568. 


78  .  CfilMINAL  TBIAL  BBIEF. 

^Davia  v.  South  Carolina,  107  U.  S.  507,  27  L.  ed.  574,  2  Sup.  Ct.  Bep.  63(L 

•Ex  parte  Anderson,  3  Woods,  124,  Fed.  Cas.  No.  340. 

In  Davis  v.  South  Carolina,  107  U.  S.  507,  COO,  27  L.  ed.  574,  675, 2  Sup.  Ct. 
Rep.  G3G,  Matthews,  J.,  said:  'The  prosecution  against  Davis  was  re- 
moved into  the  circuit  court  in  strict  compliance  with  the  statute.  His 
petition  set  out  the  necessary  facts  showing  that  the  homicide  which  was 
charged  against  him  as  a  crime  took  place  while  he  was  in  discharge  of 
his  official  duty;  it  was  verified  and  certified  as  required  by  law.'' 
Petition  given  in  full  in  this  case. 

In  State  v.  Fletcher,  22  Fed.  770,  a  deputy  marshal  who  had  been  indicted 
for  murder  and  held  for  trial  in  a  state  court,  in  his  petition  for  a  re- 
moval of  the  case  to  the  United  States  court>  denied  that  he  committed 
the  murder,  and  averred  that  the  indictment  was  found  against  him  for 
acts  done  by  him,  if  done  at  all,  as  a  deputy  marshal,  while  in  the  per- 
formance of  his  duties  at  an  election  to  choose  a  representative  to  Con- 
gress ;  and  it  was  held  that  the  petition  did  not  state  facts  entitling  him 
to  removal.  The  reason  assigned  by  the  court  was:  ''Nothing  short  of 
a  positive  averment  that  they  did  the  act  for  which  they  stand  indicted, 
and  did  it  in  the  line  of  their  duty  as  deputy  marshals  of  the  United 
States,  or  under  color  of  their  authority  as  such  officers,  will  entitle  them 
to  a  removal  of  the  case  from  the  state  court  to  this  court  for  triaL" 

8.  —  time  when. 

The  prosecution  is  not  deemed  commenced  for  the  purpose  of  re- 
moral,  within  the  meaning  of  the  statute  in  reference  to  Federal 
officers,  until  the  finding  of  the  indictment.^ 

Wirginia  v.  Paul,  148  U.  S.  107,  37  L.  ed.  386,  13  Sup.  Ct  Rep.  630 ;  Georgia 
V.  O'Gradyt  3  Woods,  496,  Fed.  Cas.  No.  6,352;  Com.  v.  Artman,  5  Phila. 
304. 

9.  —  effect  of  removal. 

All  further  proceedings  of  the  state  court,  after  the  removal  of  the 
cause  to  the  United  States  circuit  court,  under  U.  S.  Eev.  Stat.  §§ 
641,  643,  are  absolutely  void.* 

^Virginia  v.  Rives,  100  U.  S.  313;  sub  notn,  Ew  parte  Virginia,  26  L.  ed.  667 
(holding  as  ahove  under  I  643) ;  Davis  v.  South  Carolina,  107  U.  S.  597, 
27  L.  ed.  574,  2  Sup.  Ct.  Rep.  636  (holding,  subsequent  to  removal,  an 
action  upon  the  defendant's  recognizance  in  the  state  court,  for  nonap- 
pearance, to  be  coram  non  judice) ;  State  v.  Dunlap,  66  N.  C.  491,  6  Am. 
Rep.  746  (holding  that,  where  it  appears  by  affidavit  of  the  accused  un- 
der the  act  of  Congress  of  April  9,  1886,  he  cannot  have  a  fair  trial 
by  reason  of  prejudice  against  his  race,  the  state  court  will  proceed  no 
further  until  cei-tilied  of  the  action  of  the  circuit  court  of  the  United 
States) .  See,  further,  cases  cited  in  note  to  Jevoett  v.  United  States  (C. 
C.  App.  Ist  C.)  53  L.  R.  A.  568. 
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10.  —  alienage. 

A  criminal  case  cannot  be  removed  from  a  state  to  a  Federal  court 
mider  the  act  of  November  3,  1375^  on  account  of  citizenship  or 
alienage.^ 

*N€tD  HampBhire  v.  Grand  Trunk  B.  Co.  8  Fed.  887. 


XVr.— CHANGE  OF  VENUE. 

1.  Hie  rigbt  at  common  law.  5.  For  what  causes. 

2.  —  under  statutes.  6.  Clear  case  necessary. 

3.  Joint  defendants.  7.  Counter  affidavits. 

4.  Time  to  apply  for. 

1.  The  right  at  common  law. 

At  common  law'  a  criminal  oonrt  of  general  jurisdiction  has 
power,  where  a  fair  and  impartial  trial  cannot  be  had,  to  change  th& 
venue  to  an  adjoining  oounly.* 

*For  constitutional  restrictiona  and  their  proper  interpretation,  see  Watt 
V.  People,  126  111.  0,  1  L.  R.  A.  403,  18  N.  E.  340;  State  v.  Myei'8,  21 
Ohio  L.  J.  67,  and  an  article  on  right  of  trial  by  jury,  in  5  Crim.  lu 
Mag.  771,  780. 

"Cbitty,  Crim.  Law,  201  (King's  Bench) ;  Price  v.  State,  8  QiU,  205. 

The  reasonal>lenes0  of  the  rule  is  supported  hy  Mr.  Justice  Miller,  in  21  Am. 
Law  Rev.  867;  People  y.  Baker,  3  Abb.  Pr.  42,  3  Park.  Crim.  Rep.  181 
(holding  that  ordinarily  an  adjoining  county  will  be  .selected,  if  it  seem8> 
to  be  demanded  by  necessity  which  requires  a  change). 

As  to  appointing  and  compensating  attorneys  at  the  expense  of  the  original 
county,  see  State  ex  rel,  Allen  County  Comre.  y.  Miller,  107  Ind.  30,  7 
N.  E.  768. 

In  New  York  it  is  common  practice  for  the  district  attorney  of  the  county 
where  the  indictment  was  found  to  try  the  case,  with  the  assistance,  if 
desired,  of  the  district  attorney  of  the  county  where  the  trial  is  had. 

The  remitting  of  indictments  from  the  United  States  circuit  to  the  United 
States  district  court,  and  conyersely,  is  provided  for  by  U.  S.  Rev.  Stat» 
SI  1(^7-1039.  See  note  to  Jewett  y.  United  Statee  (C.  C.  App.  Ist  C.) 
68  li.  R.  A.  668,  where  the  authorities  are  reviewed. 

8.  — under  ftatutes. 

In  most  states  this  question  is  regulated  by  statute/  and  the  grant* 
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ing  of  the  change  is  matter  of  right  if  the  application  therefor  con- 
forms to  all  the  requirements  of  the  statute.^ 

'See,  for  example,  N.  Y.  Code  Crim.  Proc.  S§  343,  353,  regulating  the  prac- 
tice in  detail.  Compare  the  codes  and  statutes  of  other  states  on  this 
question. 

The  provision  of  the  California  Constitution,  that  "the  right  of  trial  by 
jury  shall  be  secured  to  all  and  remain  inviolate,"  confers  upon  a  pris- 
oner the  common-law  right  to  have  the  jury  selected  from  the  county 
where  the  offense  is  supposed  to  have  been  committed;  and  Cal.  Pen. 
Code,  S  1033,  providing  for  a  change  of  venue,  without  defendant's  con- 
.  sent,  on  application  of  the  district  attorn^,  if  no  jury  can  be  obtained 
in  the  county  where  the  action  is  pending,  is  therefore  unconstitutional. 
PeopU  V.  Powell,  87  Cal.  348, 25  Pac.  481, 8.  C,  with  note,ll  L.  R.  A.  75. 

This  case  also  holds  that  an  application  by  the  district  attorney  for  change 
of  venue  because  a  fair  and  impartial  jury  cannot  be  obtained,  without 
showing  that  no  jury  can  be  obtained,  does  not  make  a  case  for  change 
under  §  1033,  although  the  application  would  be  sufficient  if  made  by 
the  defendant. 

In  Missouri  the  procedure  for  a  change  of  venue  in  a  criminal  case,  on  the 
ground  of  prejudice,  prescribed  by  act  1895,  repealing  Mo.  Rev.  Stat. 
1889,  §  4166,  does  not  conflict  with  Mo.  Const.  1875,  art  2,  §S  22,  23. 
State  V.  Dyer,  139  Mo.  199,  40  8.  W.  768.  The  court  said  that  the  right 
to  a  change  of  venue  was  purely  statutoiy,  the  Constitution  nowhere 
guaranteeing  such  a  right;  and  that  it  was  entirely  competent  for  the 
legislature,  in  permitting  a  change  of  venue^  to  prescribe  the  mode  of 
procedure  for  obtaining  such  change. 

*Hu98ey  V.  Btate,  87  Ala*  121,  6  8o.  420.    See  also  other  cases  in  §  6,  infra. 

An  agreement  by  the  prosecuting  attorney,  the  attorney  for  defendant,  and 
the  defendant,  to  change  the  venue  back  to  the  original  county,  waives 
the  requirement  of  an  application  by  defendant  for  that  purpose;  and 
defendant  cannot  complain  of  the  change.  Btate  v.  Taylor,  132  Mo.  282, 
33  S.  W.  1145.  "The  right  to  a  change  of  venue,"  said  the  court,  "be- 
ing a  privilege  accorded  to  the  defendant  alone,  and  not  to  the  state,  no 
.  valid  reason  appears  to  us  why  he  may  not  stipulate  for  such  a  change, 
or  waive  it  if  he  sees  fit  It  involves  in  no  sense  a  waiver  of  any  con- 
stitutional right.  But  in  this  case  the  defendant  was  not  waiving  any 
right.  He  was  simply  obtaining  a  privilege  by  a  more  speedy  route 
than  that  accorded  him  by  the  statuta  The  waiver  was  by  the  prose- 
cuting attorney  of  the  petition  and  supporting  affidavits.  A  defendant 
in  a  criminal  case,  in  a  matter  in  which  his  constitutional  rights  are 
not  invaded,  can  no  more  be  allowed  to  deal  unfairly  with  the  court  and 
the  state  than  a  party  in  a  civil  case.  Having  made  his  election,  and 
the  court  having  awarded  him  a  change  of  venue  at  his  own  request^  he 
cannot  now  complain  of  the  privil^;e  granted  him." 

In  Texas  no  authority  is  given  by  the  statute  to  change  the  venue  in  a  mis- 
demeanor case.  Henderson  v.  Btate  (Tex.  Crim.  App.)  39  8.  W.  116; 
EaUell  V.  Btate,  29  Tex.  App.  22, 18  8.  W.  418;  Johnson  v.  Btate,  31  Tex. 
Crim.  Hep.  456,  20  8.  W.  985  (criminal  libel). 
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80^  in  Colorado  tlie  defendant  in  a  contempt  proceeding  has  no  right  to  a 
change  of  venne,  or  to  demand  a  hearing  before  another  judge.  Bloom 
V.  People,  23  Colo.  410,  48  Pac  610. 

S.  Joint  defendants. 

One  of  two  defendants  jointly  indicted  has  a  right  to  apply  for  a 
change  of  venue  as  to  himself  separately.* 

^Shular  v.  State,  105  Ind.  280,  55  Am.  Rep.  211,  4  N.  E.  870,  Citing  State 
v.  Carothere,  1  G.  Greene^  464;  State  t.  Martin,  24  N.  C.  (2  Ired.  L.) 
101 ;  State  y.  Wetherford,  25  Mo.  439;  Hunter  v.  People,  2  111.  453;  John 
V.  State,  2  Ala.  200;  1  Bishop,  Crim.  Law,  §  75;  Wharton,  Crim.  PI.  & 
Fr.  8th  ed.  602;  Brovm  t.  State,  18  Ohio  8t.  496;  and  holding  that  the 
effect  of  granting  the  order  is  to  sever  the  defenses,  leaving  the  defend- 
ant who  does  not  apply  for  a  change  to  he  tried  by  the  court  where  the 
indictment  was  foimd,  and  carrying  the  trial  of  the  other  defendant  to 
the  court  to  which  the  cause  was  ordered  after  his  application. 

4.  Time  to  apply  for. 

Before  the  jury  is  conlpletely  selected  the  venue  may  be  clianged.^ 
The  application  is  too  late  after  the  full  panel  is  Selected.* 

'Price  T.  State,  8  GiU,  295  (application  after  ten  had  been  sworn  not  too 
late). 

Otherwise  under  N.  Y.  Code  Crim.  Proc.  §  353,  which  requires  a  certified 
copy  of  order  of  removal  to  be  filed  before  a  juror  is  sworn. 

In  State  v.  Adams,  81  Iowa,  593,  47  N.  W.  770,  the  application  was  filed 
when  the  cause  was  called  for  trial  upon  the  eleventh  day  of  the  term 
of  court.  After  a  delay  of  twenty-four  hours  to  allow  the  state  to  file 
counter  affidavits,  the  defendant  asked  for  further  time  to  file  additional 
affidavits,  which  was  refused  and  his  application  denied;  and  it  was  held 
that,  as  the  record  disclosed  no  reason  for  the  delay  in  making  his  ap- 
plication, the  ruling  of  the  court  was  correct. 

In  Mississippi  the  statute  (Code  1892,  §  1415)  requires  applications  for 
change  of  venue  in  capital  cases  to  be  made  before  a  special  venire  shall 
be  drawn,  unless  upon  some  ground  occurring  after  such  drawing.  But 
an  application  after  the  first  venire  has  been  quashed,  but  before  the  sec- 
ond has  been  issued,  is  not  too  late.  Purvis  v.  State,  71  Miss.  706,  14 
So.  268. 

In  Alabama  the  statute  (Code  1886,  §  4485)  requires  the  application  to  be 
made  as  early  as  practicable  before  the  trial,  but  it  may  be  made  after 
conviction,  on  a  new  trial  being  granted.  But  an  application  made  when 
the  cause  is  first  called  regularly  for  trial,  more  than  a  month  after 
arraignment  and  two  months  after  indictment,  without  any  excuse  for 
its  not  having  been  made  earlier,  is  too  late.  Byers  v.  State,  105  Ala. 
31,  16  60.  716. 

^People  v.  Cotta,  40  Cal.  166. 
Abb.  Cb. — 6. 
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5.  For  wliat  oavses. 

A  change  of  venue  may  be  had  upon  the  application  either  of  the 
prosecution^  or  the  defense,^  on  the  ground  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  where  the  indictment  was 
found  ;•  but  not  for  convenience  of  witnesses.* 

^People  y.  Baker,  3  Abb.  Pr.  42,  3  Park.  Crixn.  Rep.  181,  holding,  aUo,  that 
if  a  large  number  of  witnesses  for  the  accused  are  too  poor  to  bear  the 
expense  of  a  journey  to  another  county,  an  application  on  behalf  of  the 
People  will  be  granted  only  upon  condition  that  the  district  attorney 
shall  make  arrangement  for  payment. 

A  change  of  venue  in  case  an  impartial  trial  cannot  be  had  in  the  county 
where  the  crime  was  committed  is  not  confined  to  the  accused  by  Ky. 
;  Const,  art.  13,  S  12,  giving  the  accused  a  right  to  a  speedy  public  trial  by 
an  impartial  jury  of  the  vicinage;  but,  under  art.  2,  §  8,  providing  for 
a  general  law  on  the  subject,  a  change  may  be  had  on  the  application  of 
the  commonwealth.    Com.  v.  Davidson,  01  Ky.  162,  15  S.  W.  53. 

•N.  Y.  Code  Crim.  Proc.  §  344. 

"Under  this  note  a  few  selected  cases  are  set  out,  sufficient  to  illustrate  and 
support  the  rule  stated  in  the  text. 

Thus,  the  excitement  or  prejudice  existing  against  one  indicted  for  murder, 
which  will  require  the  allowance  of  his  application  for  a  change  of 
venue,  must  be  such  that  because  of  it  he  cannot  receive  a  fair  and  im- 
partial trial  in  the  county  in  which  the  venue  is  laid.  State  v.  Foster, 
91  Iowa,  164,  59  N.  W.  8. 

And  it  is  error  to  deny  a  change  of  venue  in  a  prosecution  for  rape,  where 
the  trial  was  had  within  a  short  time  after  the  alleged  commission  of 
the  offense  came  to  the  knowledge  of  the  public,  and  there  was  great 
prejudice  against  the  defendant,  as  evidenced  by  determined  attempts 
to  lynch  him.    Thompson  v.  State,  117  Ala.  67,  23  So.  676. 

But  the  fact  that  the  crime  with  which  the  accused  is  charged  was  one 
against  public  property  does  not  necessarily  prejudice  him,  and  is  not  of 
itself  ground  for  a  change  of  venue.  State  v.  Rogers,  64  Kan.  683,  39 
Pac.  219. 

And  the  fact  that  a  mob  assembled,  intent  on  hanging  the  prisoner,  but  was 
prevented  by  the  sheriff,  does  not  necessarily  entitle  him  to  a  change  of 
venue,  where  a  large  number  of  the  most  prominent  citizens  of  the 
county  make  affidavit  that  there  is  not  such  prejudice  against  him  aa 
will  justify  a  reasonable  apprehension  that  he  cannot  be  fairly  and  im* 
partially  tried  in  the  county.  Jamison  v.  People,  146  111.  357,  34  N.  E. 
486. 

19'or  is  a  defendant  charged  with  murder  entitled  to  a  change  of  venue  on 
the  ground  of  prejudice  against  him  in  the  county,  simply  because  the 
sheriff,  under  an  apprehension  that  he  might  be  mobbed,  called  for 
troops,  and  the  governor  responded,  and  troops  were  at  court  when  the 
trial  occurred.    Harrison  v.  State  (Tex.  Crim.  App.)  43  S.  W.  1002. 

6o,  newspaper  comment   unfavorable  to  the  defendant  is  not  sufficient 
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ground  for  changing  the  venue  in  a  criminal  case.    Btate  y,  Smarr,  121 
N.  C.  669,  28  S.  £.  549. 

A  remark  made  in  prirate  by  a  trial  judge,  that  a  witness  who  had  testi- 
fied before  him  in  a  larceny  case  "was  a  grand  scoundrel/'  does  not  show 
such  prejudice  as  to  require  a  transfer  of  the  case  to  another  court,  un- 
der K.  C.  Acts  1885,  chap.  63,  §  16.  Btate  v.  Johnson,  104  K.  C.  780,  10 
8.  £.  257. 

An  order  changing  the  venue  in  a  criminal  ease  is  not  conclusive  of  preju- 
dice upon  a  subsefueut  application  for  a  change  by  the  same  person  in 
another  cause,  since  by  the  time  of  the  latter  action  the  prejudice  may 
have  passed  away.  Blain  v.  State,  34  Tex.  Crim.  Bep.  448,  31  S.  W.  368. 

One  arrested  upon  a  charge  of  fdony,  and  taken  before  the  St.  Louis  court 
of  criminal  correction  for  preliminary  examination,  may  have  a  change 
of  venue  upon  an  affidavit  of  prejudice  of  the  judge,  under  Mo.  Rev. 
Stat.  1889,  {  4174,  providing  for  a  change  on  such  affidavit  in  any  crim- 
inal prosecution  pending  in  a  circuit  or  criminal  court,  and  Mo.  Crim. 
Code,  {  4303,  making  the  provisions  of  the  Criminal  Code  concerning  cir- 
cuit courts  applicable  to  the  St.  Louis  court.  Ew  parte  Bedard,  106 
Mo.  616,  17  S.  W.  693. 

But  the  venue  of  a  criminal  action  will  not  be  changed  on  a  second  trial, 
on  the  ground  of  prejudice  of  the  presiding  judge,  merely  because  he 
formed  an  opinion  as  to  the  guilt  of  defendant  on  the  first  trial.  State 
T.  La  Orange,  90  Iowa,  64,  62  N.  W.  664.^ 

In  Texas  prejudice  of  a  trial  judge  is  not  a  statutory  ground  for  a  change 
of  venue  of  a  prosecution  for  murder.  Oainee  v.  State,  38  Tex.  Crim. 
"Rep.  202,  42  S.  W.  385,  Citing  People  v.  MaJioney,  18  Cal.  185;  People  v. 
Williame,  24  Cal.  31 ;  McCauley  v.  Weller,  12  Cal.  500. 

Under  the  Wisconsin  statute,  another  judge  may  be  substituted  for  one 
alleged  to  be  prejudiced  against  the  accused,  instead  of  awarding  a 
change  of  venue.    State  v.  Hirth,  67  Wis.  368,  30  N.  W.  353. 

But  the  death  of  a  judge  on  account  of  whose  alleged  prejudice  an  order  was 
made  changing  the  place  of  trial,  which  was  subsequently  vacated  be- 
cause the  change  was  to  the  wrong  county,  renders  the  affidavit  of  his 
prejudice  inopei'ative;  and  where  no  other  valid  order  is  made  chang- 
ing the  place  of  trial  his  successor  has  jurisdiction  to  try  the  case. 
Winn  V.  State,  82  Wis.  571,  52  N.  W.  775. 

^People  V.  Harris,  4  Denio,  150. 

By  the  practice  both  in  England  and  in  this  country,  the  place  of  trial  will 
not  be  changed  for  the  convenience  of  witnesses  or  parties,  but  only 
where  it  clearly  appears  a  fair  and  impartial  trial  cannot  be  had. 

6*  Clear  case  necessary. 

It  must  be  shown  affirmatively  and  clearly  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  coimty  where  the  indictment  is  pend- 

in^.^ 

*PeopU  V.  Baker,  3  Abb.  Pr.  42,  8  Park.  Crim.  Rep.  181  (application  of  dis- 
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tdct  attorney  granted  as  fulfilling  tliia  test) ;  People  ▼.  Bquire^  4  N.  Y. 
Crim.  Rep.  444,  1  N.  Y.  S.  R.  634  (application  of  defendant  granted) ; 
People  y.  Bharp^  6  N.  Y.  Crim.  Rep.  155  (holding  it  insufficient  to  show 
general  newspaper  denunciations  although  thej  may  have  been  widely 
read;  as  a  juror  is  not  disqualified  under  the  New  York  Code  by  reason 
of  having  read  newspaper  accounts,  if  he  can  declare  he  believes  his  ver- 
dict would  not  be  influenced  by  it;  and  no  evidence  of  any  public  ex- 
pression having  been  offered  to  show  that  the  newspapers  had  unduly 
affected  public  opinion,  the  motion  should  be  denied) ;  Btate  v.  Hildreth, 
81  N.  C.  (0  Ired.  L.)  420,  61  Am.  Dec  364  (holding  that  it  is  the 
province  of  the  trial  court  to  determine  the  sufficiency  of  the  cause  as- 
signed, and  its  discretion  cannot  be  reviewed  on  error) ;  Btate  r.  Perigo, 
70  Iowa,  657,  28  K.  W.  452  (refusal  not  to  be  interfered  with  on  ap- 
peal, unless  abuse  of  discretion  be  shown;  citing  cases) ;  Findley  v. 
Btate,  6  Blackf.  576,  36  Am.  Dec.  557  (holding  tliat  refusal  cannot  bo 
reviewed  on  error  under  the  Indiana  statute  [Rev.  Stat.  1838,  p.  603], 
leaving  it  to  the  discretion  of  the  court) ,  Followed  in  Bumner  v.  State, 
5  Blackf.  579,  36  Am.  Dec.  561.  See  also  Masteraon  v.  Btate,  144  Ind. 
240,  43  N.  £.  138  (holding  likewise  under  Ind.  Rev.  Stot  1894,  S  1840) ; 
Btate  y.  8t,  Clair  (Idaho)  53  Pac  1  (holding  it  discretionary  under 
Idaho  Rev.  Stat  §  7770,  and  that  the  application  is  properly 
denied  when  supported  only  by  defendant's  affidavit) ;  Btate  v.  Helm,  92 
Iowa,  540,  01  N.  W.  240  (holding  that  it  is  not  an  abuse  of  discretion 
to  refuse  a  change  of  venue  of  a  prosecution  for  murder,  on  the  ground 
of  alleged  excitement  and  prejudice,  where  the  showing  for  the  change 
is  not  strong,  and  is  fully  rebutted  by  the  counter  affidavits). 

An  affidavit  for  a  change  of  venue  must  state  the  facts  and  circumstances 
from  which  the  conclusion  is  deduced  that  a  fair  and  impartial  trial 
cannot  be  had.     Territory  v.  Egan,  3  Dak.  119, 13  N.  W.  568. 

And  a  mere  expression  of  opinion  on  an  application  for  a  change  of  venue, 
that  one  accused  of  crime  can  or  cannot  have  a  fair  and  impartial  trial, 
is  worthless  as  evidence,  imless  supported  by  sufficient  reasons  testified 
to  as  facts.  Balm  v.  Btaie,  89  Ala.  56,  8  So.  66;  Jackson  v.  State,  104 
Ala.  1, 16  So.  523. 

But  a  petition  for  a  change  of  venue  on  the  ground  that  the  inhabitants 
of  the  county  are  so  prejudiced  against  defendant  that  he  cannot  obtain 
a  fair  trial,  signed  and  sworn  to  by  defendant  and  supported  by  the 
affidavit  of  two  witnesses,  is  not  insufficient  as  a  mere  conclusion.  Jack' 
eon  V.  State,  54  Ark.  243,  15  S.  W.  607. 

The  veuue  of  a  trial  for  murder  will  not  be  changed  simply  because  a  num- 
ber of  witnesses  testify  to  some  prejudice  against  defendant  in  the 
county.    Harrison  v.  Btate  (Tex.  Crim.  App.)  43  S.  W.  1002. 

The  fact  that  a  jury  free  from  exception  can  be  impaneled  is  not  conclusive, 
on  a  motion  for  a  change  of  venue,  that  prejudice  does  not  exist  en- 
dangering a  fair  trial,  and  docs  not  justify  the  court  in  refusing  to 
receive  other  evidence  offered  in  support  of  such  motion.  Btate  v. 
Flaherty,  42  W.  Va.  240,  24  S.  E.  885. 

In  Kentucky  the  trial  court  has  no  discretion  to  deny  defendant's  appli* 
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cation  for  a  change  of  venue  in  a  criminal  case,  if  his  application  makes 
•  prima  facie  case  therefor,  and  the  commonwealth  does  not  avail  itself 
of  the  opportunity  given  it  by  Ky.  act  April  1,  1880,  to  combat  the 
prima  facie  case.  Draughan  v.  Com.  20  Ky.  L.  Rep.  102,  45  S.  W.  367 ; 
Eiggins  v.  Com,  94  Ky.  64,  21  S.  W.  231.  But  a  refusal  to  change  the 
renue  of  a  trial  for  homicide  is  not  an  abuse  of  discretion,  where  the 
deceased  was  a  stranger  in  the  county,  without  friends  or  acquaintances, 
and  defendant  is  a  member  of  an  influential  and  well-known  family. 
Leslie  v.  Com.  19  Ey.  L.  Rep.  201,  42  S.  W.  1005. 

So,  in  Missouri  a  change  of  venue  should  be  granted  to  defendant  in  a 
criminal  trial,  if  he  makes  out  a  prima  facie  case,  unless  the  prosecut- 
ing attorney  avails  himself  of  his  privilege  to  rebut  it,  under  Mo.  Rev. 
8Ut.  1889,  S  4156.  Biate  v.  Goddard,  146  Mo.  177,  48  S.  W.  82,  ating 
Higgina  v.  Com.  94  Ky.  54,  21  S.  W.  231 ;  Draughan  v.  Com.  20  Ky.  L. 
Rep.  102,  45  S.  W.  368;  Ew  parte  Chase,  43  Ala.  303;  Birdsong  ▼. 
State,  47  Ala.  74;  People  v.  Yoakum,  53  Cal.  566.  But  it  is  discre- 
tionary unless  all  the  provisions  of  the  statute  are  complied  with  to 
secure  it  as  of  strict  right.  State  v.  Turlington,  102  Mo.  642,  15  S.  W. 
141.  A  prima  facie  case  for  the  change  of  venue  of  a  criminal  action, 
however,  is  not  made,  under  this  statute,  by  the  mere  presentation  of  an 
application  for  such  change,  supported  by  the  affidavit  of  a  credible 
witness.  State  v.  Tallow,  136  Mo.  678,  38  S.  W.  552.  Nor  by  the  af- 
fidavit of  defendant  alone,  instead  of  by  the  affidavit  of  two  or  more 
credible,  disinterested  citizens  of  the  county.  State  v.  Lanahan,  144  Mo. 
31,  45  S.  W.  1090. 

The  provisions  of  S.  D.  Laws  1891,  chap.  50,  for  a  ohange  of  venue  in  a 
criminal  case,  because  of  prejudice  of  the  presiding  judge,  are  manda- 
tory.   State  V.  Henning,  3  S.  D.  492,  54  N.  W.  530. 

7.  Counter  affidavits. 

The  admission  of  counter  affidavits  offered  by  the  prosecution  on 
an  application  for  a  change  of  venue  does  not  violate  the  constitu- 
tional provision  providing  that  in  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  be  confronted  by  witnesses.^ 

*Huaseff  v.  State,  87  Ala.  121,  6  So.  420.  "The  supposed  constitutional  ob- 
jection," said  the  court,  "cannot  be  sustained  to  such  counter  affidavits 
when  offered  by  the  state.  It  is  only  in  'criminal  prosecutions'  that 
the  right  of  the  accused  to  be  confronted  by  his  witnesses  is  secured. 
This  has  reference  only  to  the  trial  proper, — or  those  proceedings  which 
follow  between  the  commencement  of  the  trial  and  the  verdict  of  ac- 
quittal or  conviction.  It  manifestly  has  never  been  supposed  to  extend 
to  the  preliminary  proceedings  in  the  grand-jury  room,  upon  which  the 
Indictment  is  founded,  or  other  collateral  proceedings.  It  is  akin  to  the 
right  to  be  heard  by  counsel,  to  denuind  the  nature  and  cause  of  the  ac- 
cusation, to  have  compulsory  process  for  witnesses,  to  be  exempt  from 
giving  evidence  against  oneself,  and  to  have  a  speedy  trial  by  an  im- 
partial jury;  which  are  guaranties  enumerated  in  the  same  clause  of  the 
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ConsUtutioii,  and  must  be  interpreted  by  the  principle  of  nosciiur  m 
MCtM.  Const.  1876,  art.  1,  S  7.  All  tbeee  are  rights  secured  during 
the  trial  of  the  defendant, — ^not  on  the  investigation  of  issuea  collateral 
or  preliminary  to  his  prosecution." 


XVII.— BILL  OF  PAETICULAES. 

1.  In  what  cases  ordered.  3.  Discretionary. 

2.  When.  4.  Form. 

1.  In  what  cases  ordered. 

If  the  charge  against  the  accused  is  so  general  or  indefinite  that 
he  cannot  properly  declare  his  defense,  the  court  should  order  the 
prosecuting  officer  to  give  him  a  bill  of  particulars.^ 

^Com.  V.  SnelUng,  15  Pick.  321  (leading  case) ;  People  v.  Bellotcs,  2  N.  Y. 
Crim.  Rep.  12,  1  How.  Pr.  N.  S.  149;  People  v.  Jaehne,  4  N.  Y.  Crim. 
Rep.  161  {dictum);  Wharton,  Crim.  PI.  k  Pr.  S  702;  Bishop,  Crim. 
Proc.  S  043;  Williams  v.  Com.  10  Pittsb.  L.  J.  101;  Com.  v.  (Hies,  1 
Gray,  466;  United  States  v.  Bennett,  10  Blatchf.  338,  Fed.  Cas.  No. 
14,671  (holding  in  effect  as  above,  where  the  indictment  for  mailing  an 
obscene  book  did  not  set  forth  the  passage  relied  on;  but  holding  that 
as  a  bill  of  particulars  had  not  been  demanded,  the  accused  could  not 
urge,  in  arrest  of  judgment,  that  he  was  not  sufficiently  informed  of  the 
charge) ;  State  v.  Wooley,  59  Vt.  357,  10  Atl.  85  (upon  charge  of  viola- 
tion of  the  excise  law,  held  that,  in  cases  of  this  kind,  the  accused  is  en- 
titled to  a  specification  of  offenses) ;  Thalheim  y.  State,  38  Fla.  169,  20 
8o.  938.  And  see  United  States  v.  Ross,  Morris  (Iowa)  164  (false  pre- 
tenses). 

In  Hamilton  r.  People,  24  Colo.  301,  51  Pac.  425,  it  was  held  that  a  de- 
fendant charged  with  a  conspiracy  to  commit  burglary  should  demand 
ft  bill  of  particulars  of  the  premises  proposed  to  be  burglarized,  where 
they  are  not  given,  if  he  desires  to  know  such  facts.  Otherwise  he  can* 
not  object  that  the  indictmoit  does  not  name  the  owners  of  the  houses 
to  be  burglarized,  or  does  not  definitely  locate  the  premises. 

But  one  present  with  his  counsel  at  the  hearing  before  a  justice  of  the 
peace,  and  who  there  heard  the  testimony  upon  which  he  was  committed 
to  answer  for  the  crime  charged  in  the  indictment,  cannot  demand  a 
bill  of  particulars  on  the  ground  that  the  indictment  does  not  set  forth 
specifically  the  crime  charged  or  the  manner  in  which  it  was  committed* 
Com.  V.  Eagan,  190  Pa.  10,  42  Atl.  374. 

And  in  Com.  v.  Buccieri,  153  Pa.  535,  570,  20  Atl.  228, 245,  it  was  held  that 
a  conviction  of  murder  under  an  indictment  in  the  general  form  pre- 
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scribed  by  Pa.  Crim.  Code,  1860,  would  not  be  reversed  for  refusal  to 
direct  the  furnishing  of  a  bill  of  particulars,  where  defendant  had  not 
been  surprised  by  unexpected  proof. 

2.  When. 

Application  for  a  bill  of  particulars  must  be  made  before  tlie  case 
18  opened  to  the  jury.^ 

'Com.  T.  SneUing,  15  Pick.  321. 

3.  Siscretionary. 

It  is  discretionary  with  the  court  to  refuse  to  order  a  bill  of  par- 
ticulars; and  the  refusal  cannot  be  reviewed  on  error  or  appeal,  ex- 
cept on  the  ground  of  an  abuse  of  discretion.^ 

Worn.  T.  Wood,  4  Gray,  11;  People  r,  MoKinney,  10  Mich.  54  (here,  however, 
the  court  intimated  that  there  might  be  cases  where  the  refusal  to  order 
•  bill  of  particulars  might  amount  to  so  gross  an  abuse  of  discretion  as 
to  require  the  courts  to  recognize  it  as  a  ground  for  error) ;  Btate  y. 
Miller,  3  N.  J.  L.  381;  Lauer  r.  District  of  Columbia,  11  App.  D.  O. 
453,  and  cases  dted;  Thalheim  v.  State,  38  Fla.  169,  20  So.  038.  S.  P. 
Volkavitoh  v.  Com.  (Pa.)  11  Cent.  Bep.  170,  12  Atl.  84. 

4.  FonrL 

The  bill  of  particulars  need  not  be  drawn  with  technical  nicety; 
it  is  sufficient  if  it  affords  to  the  accused  fair  notice  of  the  proof  in- 
tended to  be  given  to  establish  the  general  charge.^ 

H/om,  y.  Davis,  11  Pick.  432  (holding,  on  appeal  from  conyiction,  that  a  bill 
of  particulars  is  no  part,  of  the  record,  and  need  not  be  drawn  with 
technical  nicety.  It  is  simply  a  notice  of  the  proof  intended  to  be  given 
to  establish  the  general  charge) ;  State  ▼.  Bacon,  41  Vt.  526,  08  Am. 
Pee.  616  (holding  that  it  is  discretionary  with  the  trial  court  to  say  how 
specific  a  bill  of  particulars  shall  be) ;  State  v.  Hill,  13  R.  I.  314  (re- 
fusal to  require  a  stricter  specification  of  the  places  where  an  alleged 
nuisance  was  committed  held  discretionary,  and  not  subject  to  excep- 
tion) ;  State  y.  Wooley,  50  Vt.  357,  10  Atl.  85  (holding  sufficiency  a  mat- 
ter of  discretion,  and  overruling  objection  that  it  referred  to  some  wit- 
nesses as  unknown.  Ross,  J.,  says:  "The  state's  attorney,  after  speci- 
fying the  witnesses  summoned,  added,  'and  there  are  various  other  wit- 
nesses unknown  to  the  state's  attorney  at  present.'  It  is  the  general 
form  of  charging  the  offense  prescribed  by  the  statute  which  gives  the 
right  to  a  spedfication.  If  the  form  of  the  indictment  required  as  spe- 
cific a  statement  of  the  offense  as  is  required  by  the  common-law  rules 
of  criminal  pleading,  no  further  specification  of  the  offense  would  be  le- 
gally required.  Hence  the  respondent  is  not  legally  entitled  to  a  more 
minute  detail  of  statement  ol  the  facts  necessary  to  constitute  the  d- 
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leiue  in  the  indictment  and  specification,  when  taken  together,  than  ha 
would  he  entitled  to  in  an  indictment  at  common  law.  In  an  indictment 
at  common  law  a  good  sale,  furnishing,  or  giving  away  could  be  charged 
as  made  to  a  person  unknown  to  the  grand  jurors,  and  for  that  reason 
not  named.  In  legal  effect,  this  is  the  charge  in  this  respect,  by  the 
specifications  furnished,  lliere  was  no  legal  error  in  allowing  offenses 
to  be  proved  by  or  to  such  other  unknoTin  and,  for  that  reason,  unnamed 
witnesses") ;  State  v.  Julee,  85  Md.  305,  30  Atl.  1027  (holding  that  a 
bill  of  particulars  of  false  pretenses,  intended  to  be  given  in  evidence, 
and  of  the  names  of  the  witnesses,  contemplated  by  Md.  Code,  art.  27,  | 
283,  in  the  prosecutions  for  obtaining  money  under  false  pretenses,  ia 
not  required  to  be  drawn  with  the  strictest  adherence  to  technical  rules 
of  pleading) . 

But  a  reference  to  a  paper  filed  in  another  court  of  inferior  jurisdiction,  in 
which  are  stated  the  details  of  the  offense  for  which  defendant  is  in- 
dicted, is  not  a  proper  furnishing  of  a  bill  of  particulars,  but  such  bill 
should  be  furnished  and  filed  in  the  case  pending  and  in  the  court  to 
which  the  application  is  made.  Tkalheim  v.  State,  38  Fla.  160,  20  So^ 
038. 
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1.  When  proper. 

At  common  law^  if  the  court  has  not  jurisdiction  of  an  offense 
of  the  class  charged,  the  accused  may  plead  to  the  jurisdiction  with- 
out answering  as  to  the  crime  ;^  and,  if  the  question  of  jurisdiction 
be  determined  against  him,  may  afterward  plead  to  the  offense.^  The 
court  has  power,  and  it  is  its  duty,  to  sustain  a  valid  objection  to 
jurisdiction,  at  whatever  stage  it  is  substantiated. 

'WhartOT,  Crim.  PL  &  Prac.  S  422;  2  Hale»  P.  C.  256. 

A  plea  to  tbe  Jurisdiction  of  the  court  is  too  late  after  pleading  not  guilty. 
State  V.  Wat8on,  20  R.  I.  364,  39  Atl.  193. 

A  plea  to  the  jurisdiction  is  properly  overruled  where  it  does  not  in  fact 
chaUenge  the  jurisdiction  of  the  oourt>  but  sets  out  matter  which  is 
plainly  matter  of  defense  to  be  shown  at  the  trial  upon  the  merits. 
Balina  v.  Cooper,  45  Kan.  12,  26  Pac.  233. 

%  Hale,  P.  C.  256.  A  formal  plea  to  the  jurisdiction  is  not  common,  be* 
eause  the  objection  is  always  available  even  in  arrest  of  judgment  or  on 
error;  but  there  are  cases  in  which  the  right  of  the  accused  to  have  th* 
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question  of  juriBdiction  determined  before  he  is  required  to  submit  to  a 
trial  of  issues  raised  on  the  indictment  is  important. 
A  defendant  who  appears  and  pleads  to  an  indictment  waives  the  objection 
that  the  case  has  been  improperly  transferred  to  the  trial  couit.  He 
should  have  pleaded  to  the  jurisdiction.  TFe55  ▼.  State  (Tex.  Crim. 
App.)  58  S.  W.  82. 

And  a  defendant  in  a  criminal  prosecution  who,  without  objecting  to  the 
manner  of  his  arrest  or  of  his  being  brought  before  the  court,  pleads  to 
the  indictment  or  complaint,  thereby  waives  all  objection  that  he  is  not 
properly  before  it  for  the  purpose  of  being  tried;  and  the  court  has 
jurisdiction  of  the  person.  State  ex  rel.  Brown  v.  Fitzgerald,  61  Minn. 
534,  53  K.  W.  799. 

2.  Acts  without  fhe  territorial  jurisdictioiL 

The  objection  that  the  particular  offense  with  which  the  accused 
is  charged,  although  not  denied  to  be  one  of  a  class  of  which  the 
court  may  take  cognizance,  was  committed  beyond  the  territorial  ju- 
risdiction of  the  court,  is  to  be  tried  under  a  plea  of  not  guilty.^ 

^Siate  y.  MiicheU,  83  N.  C.  674 ;  Fitch  v.  Com.  92  Va.  824,  24  S.  E.  272. 
When  specially  pleaded  at  common  law  this  was  not  termed  a  plea  to  the 
jurisdiction,  but  a  ''foreign  plea."  See  also  ante,  Division  XIV.  §  10; 
poet,  Division  XXXIX.  S  49. 

A  plea  to  the  jurisdiction  by  one  indicted  for  taking  oysters  without  a  li- 
cense within  the  waters  of  Chesapeake  bay  and  not  within  the  wat^s  of 
any  county  is  properly  overruled,  where  although  it  states  that  defend- 
ant was  a  citizen  of,  and  the  oysters  were  taken  out  of  the  waters  of,  a 
certain  county  where  he  had  a  license,  yet  the  description  therein  of  the 
locality  and  county  lines,  while  showing  that  the  oysters  may  have  been 
taken  in  such  county,  does  not  clearly  and  distinctly  establish  that  the 
place  where  they  were  taken  was  in  fact  in  such  county.  Taylor  x» 
mate,  79  Md.  130,  28  AU.  815. 

n.   MiSNOMEIl. 

For  the  Statutory  Substitution  of  True  Xame,  see  ante.  Division 
VI. 

3.  Common-law  rule  as  to  misnomer,  etc. 

At  common  law  misnomer,^  want  of  addition,  and  wrong  addition 
should  be  taken  advantage  of  by  plea  in  abatement^*  at  the  time  of 
arraignment.* 

^Whether  in  given  or  surname.    Washinffton  v.  State,  68  Ala.  85  (George 
Washington,  instead  of  George  Washington  Holmes). 

•Smith  V.  State,  8  Ohio,  294;  Oabe  v.  State,  6  Ark.  619;  Adame  v.  State,  07 
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Ala.  89;  Com,  r.  Lewis,  1  Met.  151  (description  of  A.  B.  as  wife  of  C 
D.) ;  State  Y.  BruneU,  29  Wis.  435;  United  States  y.  Howard,  1  Sawy. 
507,  Fed.  Cas.  No.  15,402.  Misnomer  is  matter  of  abatement  only.  1 
Throop's  Dig.  (Mass.)  726  (313),  Citing  also  T^rns  v.  Com,  6  Met.  224; 
Coin,  V.  Dedham,  16  Mass.  141  (misnomer  not  ground  of  arrest  of  judg- 
ment) ;  S.  P.  State  v,  Knotclton,  70  Me.  200.  See  also  Com.  v.  Butler, 
1  Allen,  4;  Com,  v.  Darcey,  12  Allen,  539;  Com,  v.  Fredericks,  119  Mass. 
109.  Such  an  objection  will  not  be  entertained  for  the  first  time  on  ap- 
peal.   State  V.  Brahham,  13  S.  G.  389. 

In  Indiana,  and  perhaps  elsewhere,  motion  to  quash  has  been  sustained  on 
this  ground.  Burton  v.  State,  75  Ind.  477;  Gardner  y.  State,  4  Ind. 
632  (this  was  on  a  complaint,  not  indictment). 

•State  V.  Jackson,  82  N.  C.  565 ;  State  v.  WGregor,  41  N.  H.  407 ;  Wiloo9 
T.  State,  31  Tex.  586.    See  Paschal's  Dig.  §  2937. 

But  a  plea  in  abatement  because  of  a  misnomer  is  too  late  when  first  made 
at  the  third  term  after  defendant's  arraignment,  and  after  he  has  pleaded 
to  the  indictment  and  had  the  cause  continued.  Grimes  y.  State,  105 
Ala.  86, 17  So.  184. 

8o,  in  Henry  y.  State,  38  Tex.  Grim.  Rep.  306,  42  S.  W.  559,  it  is  held  that 
a  suggestion  by  defendant  that  the  name  under  which  he  is  indicted  is 
not  his  true  name,  and  that  the  prosecution  proceed  against  him  in  his 
real  name,  is  properly  refused  when  first  made  after  defendant  has 
pleaded  not  guilty  under  the  name  contained  in  the  indictment,  under 
Tex.  Gode  Grim.  Proc.  1895,  art.  548«  authorizing  a  motion,  on  defend- 
ant's arraignment,  that  the  prosecution  proceed  against  defendant  in  his 
true  name  as  alleged  by  hinu 

4.  Waiver. 

To  omit  it  at  that  stage,  or  to  plead  over,  waives  the  defect.* 
And  a  plea  taking  the  objection  is  waived  bj  a  demurrer.^ 

^Kelley  y.  State,  25  Ark.  392;  State  y.  BruneU,  29  Wis.  435;  State  y.  Dues- 
toe,  I  Bay,  377 ;  Smith  y.  State,  8  Ohio,  294 ;  Momingstar  v.  State,  52 
Ala.  405;  Wharton,  Grim.  PI.  (Sth  ed.)  S  426;  People  r.  Smith,  1  Park 
Grim.  Rep.  329.  But  compare  United  States  y.  De  Quilfeldt,  5  Fed.  276, 
holding  that  where  a  married  woman  is  described  as  single,  and  fails  to 
plead  the  wrong  addition  in  abatement,  she  is  not,  neyertheless,  con- 
cluded by  a  plea  of  not  guilty,  but  may  prove  the  fact  on  the  trial;  in- 
formation for  counterfeiting. 

•Haley  y.  State,  63  Ala.  89. 

Even  though  he  was  ignorant  at  the  time  of  arraignment,  provided  he  was 
sufficiently  identified.  State  v.  Bums,  8  Nev.  251  (Thomas  L.  Bryne  in- 
dieted  as  Thomas  L.  Bums).  This,  under  Nev.  Laws  1861,  §S  270-272, 
p.  464,  providing  that  defendant  is  to  declare  his  true  name  on  the  ar- 
raignment, and,  if  he  gives  a  different  name,  that  shall  be  entered  on 
the  minutes  and  subsequent  proceedings. 
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5.  Sequisitef  of  plea. 

A  plea  of  misnomer  must  disclose  the  right  true  name  of  the  ac- 
cused/ and  must  also  deny  that  he  was  known  or  called  by  the  name 
stated  in  the  indictment^ 

^State  y.  Hughes,  1  Swan,  261;  Rew  v.  Checketa,  0  Maule  &  S.  88;  United 
States  y.  Hatoard,  1  Sawy.  507,  Fed.  Gas.  No.  15,402;  Bameeoiotta  y. 
People,  10  Hun,  137,  Affirmed  in  69  N.  Y.  012. 

*Wren  y.  Btate,  70  Ala.  1  (holding  a  plea  thus  defectiye  to  be  bad  on  de- 
murrer. Nor  can  such  negation  be  implied  from  the  affirmation  that 
the  accused  was  known  and  called  by  the  name  ayerred  to  be  his  true 
and  correct  name) ;  United  Btatea  y.  Janee,  74  Fed.  543;  Ruffm  y.  State, 
124  Ala.  01»  27  So.  307 ;  Henderson  y.  State,  05  Ga.  320,  22  S.  E.  537. 

6.  Demurrer  to  plea. 

The  state  may  demur  to  a  plea  of  misnomer.^ 

^Bamesciotta  y.  People,  10  Hun,  137,  Affirmed  in  60  N.  Y.  612;  Rem  r. 
Clark,  I  Dowl.  &  R.  43;  Pace  y.  State,  69  Ala.  231,  44  Am.  Rep.  513; 
Waldron  y.  Btate,  41  Fla.  265,  26  So.  701. 

7.  —  how  tried. 

The  issue  of  idem  sonans,  when  arising  on  demurrer  to  the  plea, 
is  to  he  determined  by  the  court.^ 

^State  y.  Haverly,  21  Mo.  498;  Sayres  y.  State,  30  Ala.  15  (holding  that  the 
issue  is  generally  triable  by  the  court) ;  Lynes  y.  State,  5  Port.  (Ala.) 
236,  30  Am.  Dec.  557  (reyersing  judgment  for  error  in  court  below  in 
sustaining  demurrer  to  plea,  the  defendant,  whose  real  name  was  George 
Lyons,  haying  been  indicted  as  George  lanes). 

8.  Beplioation. 

A  replication  averring  that  the  defendant  is  known  as  well  by 
one  name  as  the  other  is  a  full  answer  to  the  plea  of  misnomer.^ 

^Washington  y.  State,  68  Ala.  85. 

9.  —  pleading  over. 

If  misnomer  is  pleaded  in  abatement  to  an  indictment  for  a  mis- 
demeanor^  and  the  issue  is  found  against  the  defendant,  he  is  not 
entitled  to  plead  over  as  matter  of  right.* 

H)om.  y.  Carr,  114  Mass.  280,  19  Am.  Rep.  345,  adding  dietum  that  it  is 
otherwise  if  the  plea  in  abatement  is  demurred  to  and  oyerruled  as  mat- 
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ter  of  law;  the  rule  in  cases  of  misdemeanor  being  the  same  as  in  ciyil 
actions. 
Afl  to  pleading  oyer,  compare  ante,  Division  XI. 

10.  diange  of  name  pending  indictment 

If  defendant's  name  is  changed  pending  indictment^  it  is  not 
necessary  to  change  it  in  tlie  indictment.* 

'Com.  y.  Phillipahurg,  10  Maas.  78. 

HI.  Objections  to  grand  junr. 

11.  In  what  cases  interposed  by  plea. 

It  has  been  held  in  most  of  the  states  that  where  a  party  has  not 
had  an  opportunity  to  object  to  the  composition  of  a  grand  jury, 
he  may  by  plea  in  abatement,  if  interposed  seasonably,*  set  up  ob- 
jections to  the  panel,^  or  to  the  want  of  statutory^  qualifications  of 
a  juror,  which  in  their  nature  would  constitute  a  challenge  for  prin- 
cipal cause,* — such  as  alienage,  etc., — as  distinguished  from  a  chal- 
lenge to  the  favor*  arising  from  bias,  interest,  and  the  like,  or  to  the 
legality  of  its  proceedings.* 

^See  also  ante,  Divisions  IV.,  XIV.;  infra,  {S  22-46;  and  cases  in  notes  to 
State  ex  rel  Dunn  y.  Voyes  (Wis.)  27  L.  R.  A.  776,  and  State  y.  Russell 
(Iowa)  28  L.  R.  A.  195. 

Where  a  defendant  has  challenged  the  array  of  a  grand  jury,  alleging  facts 
in  support  thereof,  he  cannot  afterward  plead  the  same  facts  in  abate- 
ment. 

McClary  v.  State,  75  Ind.  260,  holding  such  a  plea  demurrable. 

A  party  charged  with  a  crime  may,  when  the  grand  jury  is  impaneled,  be 
placed  under  such  circumstances  as  will  excuse  him  from  availing  him- 
self of  his  statutory  right  to  challenge  or  object  to  the  grand  jurors  be- 
fore they  are  sworn,  and  for  that  reason  be  permitted  thereafter  to  ex- 
ercise it  by  a  plea  in  abatement.  Hauk  y.  State,  148  Ind.  238,  46  K.  E. 
127,  47  N.  E.  465.  In  this  case  the  defendant  averred  that  he  was  in 
jail  at  the  time  the  grand  jury  was  in  session  and  when  they  returned 
the  indictment,  but  did  not  aver  either  that  he  attempted  in  any  way  to 
avail  himself  of  his  right  to  challenge,  or  that  he  was  prevented  by  any 
circumstances  from  doing  so  at  the  proper  time;  and  it  was  held  that  his 
plea  was  properly  overruled. 

In  Cratcford  v.  State,  112  Ala.  1,  21  So.  214,  it  was  recognized  that  cases 
might  arise  in  which  the  objection  allowed  by  statute  as  the  ground  for 
a  plea  in  abatement  was  not  known  until  after  the  defendant  had  pleaded 
to  the  merits,  but  the  defendant  should  ask  leave  to  withdraw  his  plea 
in  order  to  file  his  plea  in  abatement. 
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But  a  plea  in  alMiteinent  alleging  irr^n^darities  in  drawing  grand  jnrors^ 
filed  two  weeks  after  court  convened  and  five  days  after  the  indictment 
was  retnmed,  is  too  late,  where  it  does  not  allege  any  reason  for  the 
delay.  Agne%io  r.  Vnited  States,  165  U.  S.  36,  41  L.  ed.  624,  17  Sup.  CL 
Hep.  235. 

*State  V.  Flemming,  66  Me.  142,  22  Am.  Rep.  652  (holding  that  it  is  a  godd 
plea  in  abatement  that  the  indictment  was  found  by  a  grand  jury  sum- 
moned by  venire  facifu  not  bearing  the  seal  of  the  oourt) ;  Henning  v» 
State,  106  Ind.  386,  55  Am.  Rep.  756,  6  K.  E.  803  (holding  that  errors 
or  irregularities  in  the  selecting  or  impaneling  of  a  grand  jury  are  prop- 
erly taken  advantage  of  by  pica  in  abatement^  if  the  indictment  and 
record  entries  show  that  it  was  returned  into  0])en  court) ;  Tervin  y. 
State,  37  Fla.  306,  20  So.  551  (holding  that  the  remedy  for  such  an  ir- 
regularity in  the  drawing  or  impaneling  of  the  grand  jury  as  would  ren- 
der the  indictment  illegal  is  by  plea  in  abatement,  and  not  by  motion  to 
quash).  See  also  cases  in  notes  to  Slate  em  rel.  Dunn  v.  Xoycs  (Wis.) 
27  L.  R.  A.  776,  and  State  v.  Russell  (Iowa)  28  L.  R.  A.  105. 

For  cases  of  objection  that  the  grand  jury  was  improperly  summoned,  see 
Jones  ▼.  State,  18  Fla.  889;  Jones  v.  State,  18  Neb.  401,  25  N.  W.  527; 
Wilhum  V.  State,  21  Ark.  108;  State  v.  Oreenwood,  5  Port.  (Ala.)  474. 

For  cases  of  irregular  drawing  of  grand  jurors,  see  State  v.  Hughes,  1  Ala» 
655;  United  States  v.  Rondeau,  4  Woods,  185;  Avirett  v.  Slate,  76  Md. 
510,  25  Atl.  676,  987;  Bohannan  v.  State,  15  Neb.  209,  18  N.  W.  129;  S. 
P.  Wallace  v.  State,  2  Lea,  29. 

In  Sage  v.  State,  127  Ind.  15,  26  N.  £.  667,  it  was  held  that  an  error  or 
irregularity  in  calling  or  impaneling  grand  jurors  is  not  ground  for  a 
judgment  in  abatement,  where  qualified  jurors  are  secured. 

In  Alabama  the  only  objection  allowed  by  statute  to  be  interposed  by  a  plea 
in  abatement  is  that  tlie  jurors  were  not  drawn  in  the  presence  of  the  of- 
ficers designated  by  law.  And  mere  clerical  errors  of  the  clerk  of  the 
court  in  transcribing  the  names  of  grand  jurors  regularly  drawn  and 
summoned  are  not  available.  Oermolgeat  v.  State,  99  Ala.  216,  13  So. 
517.  Nor  is  the  supplying  of  grand  jurors  to  fill  the  places  of  those  who 
fail  to  appear,  without  first  making  an  order  discharging  them.  Ihid, 
Nor  is  the  fact  that  the  jury  commissioner  drew  more  than  twenty-five 
names,  and  from  those  names  selected  the  persons  composing  the  grand 
jury,  without  regard  to  the  order  in  which  the  names  were  drawn. 
Linehan  v.  State,  113  Ala.  70,  21  So.  497. 

In  Cravcford  v.  State,  112  Ala.  1,  21  So.  214,  it  was  held  that  an  oral  plea 
alleging  irregularity  in  the  drawing  of  the  grand  jury  need  not  be  en- 
tertained. 

In  some  jurisdictions,  however,  it  is  the  rule  that  objections  to  the  members 
of  a  grand  jury,  or  to  the  array,  cannot  be  raised  by  plea  in  abatement, 
but  must  be  raised  by  challenge  before  indictment  or  by  motion  to  quaah. 
Stanley  v.  United  States,  1  Okla.  330,  33  Pac.  1025;  Gilmore  v.  People, 
87  111.  App.  128;  State  v.  Freeze,  30  Mo.  App.  347;  Gihbs  v.  State,  45  N. 
J.  L.  379,  46  Am.  Rep.  782  (holding  that  it  makes  no  difTerence  in  the 
application  of  this  rule  that  the  facts  alleged  in  the  pica  constitute  a 
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challenge  for  principal  cause,  and  not  for  favor  only;  plea  based  on 
malicious  misconduct  of  sheriff  in  selecting  jury  and  malice  of  jurors). 
An  exception  in  case  of  lack  of  statute  qualification  seems  to  be  ad* 
mitted. 

The  right  to  prove  that  a  grand  juror  lacked  a  positive  qualification  pre- 
scribed by  statute — such  as  that  a  grand  juror  was  not  a  freeholder — 
should  be  allowed  under  a  statute  which  does  not  prescribe  the  manner 
in  which  advantage  is  to  be  taken  of  such  a  defect.  State  v.  Rocka* 
fellow,  6  N.  J.  L.  332. 

To  the  contrary  in  the  case  of  an  alien  grand  juror.  Bayington  v.  State,  2 
Port.  (Ala.)  100. 

A  plea  in  abatement  to  an  indictment,  on  the  ground  that  the  accused  had 
no  opportunity  to  challenge  the  grand  jury,  is  insufficient  on  demurrer 
when  it  fails  to  allege  the  existence  of  any  of  the  statutory  grounds  of 
challenge.    State  v.  Williamson,  106  Mo.  162,  17  S.  W.  172. 

^United  States  v.  Hammond,  2  Woods,  197,  Fed.  Cas.  No.  15,204,  held  as 
above,  where  the  plea  was  based  on  U.  8.  Rev.  Stat.  §  820,  which  pro- 
vides in  effect  that  participation  in  rebellion  against  the  United  States 
shall  constitute  a  cause  for  disqualification  and  challenge  to  a  grand  or 
petit  juror. 

In  State  v.  Davis,  12  R.  I.  402,  34  Am.  Rep.  704,  the  plea  was  sustained  upon 
the  ground  that  a  grand  juror  did  not  have  the  necessary  statutory 
qualifications  as  to  property. 

In  Reich  v.  State,  63  Ghu  73,  21  Am.  Rep.  265,  the  plea  that  a  grand  juror 
was  an  alien  was  held  good. 

In  United  States  v.  Richardson,  28  Fed.  01,  it  was  held  that  the  objection 
that  two  of  the  grand  jurors  were  not  drawn  and  summoned  as  pre- 
scribed by  law  could  be  pleaded  in  abatement,  even  though  the  defend- 
ant was  under  recognizance  to  await  the  action  of  the  grand  jury,  and 
had  an  opportunity  to  interpose  the  objection  by  challenge.  The  plea  in 
this  case  was  adjudged  bad  for  other  causes. 

In  Adams  v.  State,  28  Fla.  611,  10  So.  106,  it  is  held  that  it  is  not  a  good 
plea  in  abatement  that  two  members  of  the  grand  jury  that  found  an  in- 
dictment were  not  registered  within  the  time  prescribed  by  the  general 
election  law,  where  they  were  registered  within  that  prescribed  by  an- 
other statute  providing  for  the  election  of  delegates  to  the  constitutional 
convention  held  in  1885. 

In  People  v.  Lauder,  82  Mich.  109, 46  N.  W.  956,  it  is  held  that  one  indicted 
hy  the  grand  jury  cannot  complain  that  a  member  was  an  attorney,  and 
was  at  the  time  acting  as  special  assistant  prosecuting  attorney  for  the 
sole  imrpose  of  prosecuting  a  case  for  contempt  against  a  third  person. 
This  case  also  holds  that  the  fact  that  after  the  twenty  original  grand 
jurors  impaneled  and  sworn  had  organized  and  begun  their  deliberations, 
another  name  was  drawn  and  a  new  juror  sworn  who  subsequently  acted 
as  a  grand  juror,  is  not  ground  for  sustaining  a  plea  in  abatement  to  the 
indictment.    How.  (Mich.)  Stat.  §§  9496,  9497. 

In  State  v.  Sharp,  110  N.  C.  604, 14  S.  E.  504,  it  is  held  that  an  indictment 
will  not  be  quashed  in  North  Carolina  because  a  son  of  the  prosecutor 
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was  •  member  of  the  grand  Jury,  took  part  in  the  discussion,  and 
favored  the  finding  of  the  indictment. 

A  plea  in  abatement  to  the  effect  that  a  member  of  the  grand  jurj  that 
found  an  indictment  was  not  a  qualified  juror  at  the  time  his  name  was 
selected  and  placed  in  the  jury  box  by  the  county  commissioners,  but 
which  docs  not  allege  that  the  juror  was  disqualified  at  the  time  he  was 
impaneled  or  performed  service  as  such, — ^is  bad.  Shiver  v.  State,  41 
Fla.  630,  27  So.  36. 

And  in  State  ▼.  Rife,  18  R.  I.  596,  30  Atl.  467,  it  was  held  that  a  plea  in 
abatement  to  an  indictment  for  disqualification  of  a  grand  juror  is  in* 
sufiicient,  where  it  negatives  the  existence  of  one  only  of  the  alternative 
facta  upon  which  the  particular  qualification  rests. 

In  State  v.  Rickey,  10  N.  J.  L.  83,  the  rule  is  conceded  to  be  otherwise  than 
as  stated  in  the  text,  of  a  challenge  for  principal  cause  for  the  want  of 
a  leading  qualification  prescribed  by  the  statute. 

And  in  Doyington  v.  State,  2  Port.  (Ala.)  100,  the  prisoner,  who  was  ar- 
raigned for  murder,  filed  pleas  in  abatement  on  the  ground  that  one 
grand  juror  was  an  alien  and  another  had  expressed  an  opinion  on  guilt; 
and  it  was  held  no  error  to  strike  out  the  pleas,  because  such  objections 
niu^t  be  taken  by  challenge  to  the  poll. 

In  People  v.  Jewett,  6  Wend.  386,  S.  C,  on  motion  to  quash,  3  Wend.  314, 
there  is  dictum  to  the  effect  that  the  objection  that  a  grand  juror  had 
not  the  requisite  legal  qualifications  cannot  be  raised  by  plea,  but  that 
it  must  be  taken  by  challenga  The  qualifications  on  which  the  plea  was 
based  were  not  statutory.  This  case  is  distinguished  on  this  point  in 
United  States  v.  Hammond,  2  Woods,  107,  Fed.  Cas.  No.  15,294. 

For  cases  of  alienage,  see  State  v.  Cole,  17  Wis.  674;  Com.  v.  Cherry,  2  Va. 
Cas.  20. 

For  disqualification  of  grand  jurors,  see  State  r.  Chairs,  0  Baxt.  106;  Ep- 
person V.  State,  5  Loa,  291 ;  Kifrol  v.  State,  9  Fla.  9;  Wills  v.  State,  69 
Ind.  286;  State  v.  Smith,  80  N.  C.  410;  State  v.  Middleton,  5  Port. 
(Ala.)  484;  Stanley  v.  State,  16  Tex.  557. 

As  to  the  objection  that  another  indictment  is  pending  as  ground  for  a  plea 
in  abatement,  see  Hardin  v.  State,  22  Ind.  347. 

*Unit€d  States  v.  Williams,  1  Dill.  435,  Fed.  Cas.  No.  16,716,  held  that  a 
plea  in  abatement  that  certain  grand  jurors  were  disqualified  by  statute 
on  account  of  bias  was  bad;  and  distinguished  cases  where  the  plea  was 
based  on  statutory  disqualifications  which  would  constitute  a  challenge 
for  principal  cause. 

In  United  States  v.  Reeves,  3  Woods,  199,  Fed.  Cas.  No.  16,139,  it  is  held  in 
effect  that  where  a  statute  makes  objections  to  a  grand  juror  a  ground 
of  challenge  merely,  and  not  an  absolute  disqualification,  such  an  objec- 
tion cannot  be  raised  by  a  plea  in  abatement. 

And  in  State  v.  Hamlin,  47  Conn.  95,  36  Am.  Rep.  54,  it  is  held  that  an  ob- 
jection to  a  grand  juror  on  account  of  his  expression  of  an  opinion  can- 
not be  pleaded  in  abatement,  and  it  seems  that,  if  taken  at  all,  it  muat 
be  by  challenge  before  the  jury  is  sworn.    An  objection  that  less  than 
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twelTe  eoneurred  in  finding  the  indictment  is  not  maintainable  by  plea, 
becauee  such  a  fact  cannot  be  inquired  into  by  the  eoort^ 

£o^  in  Btaie  v.  Easier,  30  Ohio  St.  542,  27  Am.  Rep.  478,  it  U  held  that  the 
objection  of  disqualification  of  a  grand  juror — as  of  an  alleged  interest 
in  the  prosecution— «annot  be  raised  by  plea  in  abatement,  but  must  be 
made  before  indictment  found,  or  before  the  grand  jury  is  sworn. 

In  Musick  y.  People,  40  111.  268,  it  is  held  that  objections  to  grand  jurors 
on  the  ground  of  expression  of  opini<»  must  be  taken  before  the  grand 
jurors  take  the  oath.  To  the  same  effect,  Uniied  Siatea  y.  White,  5 
Cranch  G.  C.  457,  Fed.  Gas.  No.  16,670. 

In  State  y.  Bwayxe  (N.  J.)  2  Grim.  L.  Mag.  861,  defendant  pleaded  in  abate- 
ment»  ( 1 )  bias  of  grand  jurors  who  had  entertained  and  expressed  opin- 
ions; (2)  malice  on  part  of  sheriff  who  selected  and  summoned  them. 
In  selecting  several  who  were  sworn  to  be  inimical  to  defendant;  and  it 
was  held  that  while  these  objections  might  have  been  interposed  by  chal- 
lenge to  the  f ayor  before  the  grand  jurors  were  sworn  they  could  not  be 
pleaded  in  abatement.  A  demurrer  was  sustained.  (Vote, — ^It  does  not 
appear  at  what  precise  state  of  the  case  these  pleas  were  put  in,  but  pre- 
sumably they  were  upon  arraignment) . 

^Pointer  y.  State,  80  Ind.  256.  And  see  cases  reviewed  in  note  to  CJotr  y. 
State  (Neb.)  28  L  R.  A.  367. 

8o,  an  indictment  should  be  quashed  where  an  attorney  for  the  prosecution 
procured  himself  to  be  summoned  aa  a  witness  before  the  grand  jury, 
and  urged  the  finding  of  the  indictment.  Weleh  y.  State,  68  Miss.  341, 
8  So.  678. 

And  an  indictment  found  by  a  grand  jury  is  yoid  where  the  stenographer,  by 
express  order  of  court,  was  present  while  the  witnesses  were  being  ex- 
amined, and  took  stenographic  notes  of  the  testimony,  although  he  re- 
tired before  the  jury  commenced  their  deliberations.  State  y.  Bowman, 
00  Me.  363,  38  AtL  331,  Distinguishing  State  y.  (Hough,  49  Me.  573. 

But  the  mere  presence  of  a  stenographer,  not  a  member  of  the  grand  jury, 
in  the  grand- jury  room,  and  while  a  case  is  under  consideration,  and  the 
taking  of  notes  by  her  for  the  use  of  the  prosecution,  are  not  sufficient 
to  abate  an  indictment,  unless  it  appears  that  the  defendant  was  in- 
jured in  his  substantial  rights  thereby.  State  y.  Bates,  148  Ind.  610,  48 
N.  E.  2,  and  cases  cited. 

Nor  will  an  indictment  be  abated  because  the  state's  attorney,  with  the  con- 
sent of  the  court  and  of  the  grand  jury,  took  his  stenographer  with  him 
into  the  grand- jury  room,  for  the  purpose  of  taking  down  the  full  testi- 
mony of  the  witnesses,  when  she  was  not  present  when  the  grand  jury 
was  deliberating  or  voting,  and  it  was  not  shown  that  the  defendant 
was  prejudiced  thereby.  State  y.  Braoster,  70  Vt.  841,  42  L.  R.  A.  444, 
40  Atl.  1037,  and  cases  cited. 

"Nor  beeause  the  prosecuting  attorney  went  into  the  grand- jury  room,  ex- 
amined witnesses,  and  talked  in  the  presence  of  the  grand  jury  about  the 
testimony  of  such  witnesses,  and  thus,  as  allied,  unlawfully  conspired 
against  the  defendant  to  procure  the  grand  jury  to  find  the  indictment. 
State  y.  Baker,  33  W.  Va.  319,  10  S.  £.  639. 

Abb.  Or.— 7. 
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A  plea  that  one  who  was  not  an  officer  of  the  court  or  a  member  of  the 
grand  jury  was  allowed  to  remain  in  the  jury  room  during  the  delibera- 
tiona  of  the  grand  jury  is  properly  rejected  where  it  does  not  allege  that 
the  person  stated  was  not  a  witness  sworn  and  sent  to  the  grand  jury  by 
the  court,  but  it  is  inferentially  alleged  that  he  was  a  witness,  it  being 
stated  that  he  examined  other  witnesses.  Lawrence  t.  Com.  86  Va.  573, 
10  8.  £.  840. 

Improper  language  used  by  a  judge  in  his  charge  to  the  grand  jury,  imme- 
diately so  explained  and  qualified  as  to  create  no  prejudice,  is  not  ground 
for  a  plea  in  abatement  to  the  indictment.  State  v.  Turlington,  102  Mo. 
642,  15  S.  W.  141. 

One  indicted  by  a  grand  jury  has  no  such  personal  interest  in  a  compliance 
by  the  foreman  with  Fla.  Rev.  Stat.  §  2809,  requiring  the  latter  to  re- 
turn the  list  of  all  witnesses  sworn  before  the  grand  jury  during  the 
term,  as  will  cause  noncompliance  to  affect  his  rights  under  the  indict- 
ment, or  make  it  a  ground  for  abatement  of  the  prosecution,  or  furnish 
him  with  any  ground  of  exception  after  conviction.  Hathauxiy  v.  8t€tte, 
32  Fla.  56,  13  Sa  592. 

For  the  authorities  on  the  number  of  jurors  necessary  to  form  a  grand 
jury,  see  note  to  State  v.  Belvel  (Iowa)  27  L.  R.  A.  846.  And  for  the 
number  of  grand  jurors  necessary  to  concur  in  finding  an  indictment,  see 
note  to  State  v.  Hartley  (Nenr.)  28  L.  R.  A.  33. 

12.  Waiver. 

By  pleading  to  tlie  merits,  defects  in  the  organization  of  the  grand 
jury  are  waived,*  subject  to  the  discretionary  power  of  the  court  to 
allow  the  plea  to  be  withdrawn.* 

HJarpenter  v.  State,  62  Ark.  286,  36  S.  W.  900;  State  v.  Brown,  2  Manr. 
(Del.)  380,  36  Atl.  458;  Deitz  v.  State,  123  Ind.  85,  23  N.  K  1086; 
State  V.  Kouhns,  103  Iowa,  720,  73  N.  W.  353;  Territory  v.  Armijo,  7  N. 
M.  671,  37  Pac.  1117;  State  v.  Oatrander,  18  Iowa,  435  (objections  to 
the  regularity  of  the  organization  of  the  grand  jury  must  be  taken  be- 
fore a  plea  of  not  guilty) ;  State  v.  Martin,  82  N.  C.  672  (denying  mo- 
tion to  quash,  made  after  pleading  not  guilty).  And  see  cases  in  notes 
to  State  V.  liussell  (Iowa)  28  L.  R.  A.  195,  and  State  ex  reU  Dunn  y. 
Voyes  (Wis.)  27  L.  R.  A.  776. 

In  People  y.  Griffin,  2  Barb.  427,  such  defects  were  held  waiyed  when  not 
objected  to  until  after  the  People's  case  was  closed.  See  also  Brantley 
y.  State,  13  Smedes  &  M.  468;  People  y.  Robinson,  2  Park.  Oim.  Rep. 
235  (objection  to  grand  jury) ;  State  y.  Washington,  33  La.  Ann.  896; 
State  V.  Clifton,  73  Mo.  430  (after  verdict) ;  State  y.  Wilkinson,  76  Me. 
317  (objection  that  the  foreman  of  the  grand  jury  did  not  return  into 
court  a  list  of  witnesses  sworn  before  the  grand  jury,  too  late  after  ver- 
dict) ;  State  y.  Hughes,  1  Ala.  655  (murder;  objection  held  too  late  on 
motion  in  arrest) ;  Territory  y.  Romero,  2  N.  M.  474  (alienage  of  grand 
juror) ;  Green  y.  State,  59  Md.  123,  43  Am.  Rep.  542  (grand  juror  over 
age) ;  Johnson  v.  State,  7  Tex.  App.  210  (failure  to  show  that  indict- 
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ment  was  by  grand  jury  of  proper  county,  and  by  them  returned  into  the 
proper  court) ;  State  y.  SmaUtoood,  68  Mo.  192  (objection  that  indict- 
ment did  not  show  that  grand  jury  was  impaneled  and  sworn,  too  late 
after  verdict) ;  State  v.  Washington,  33  La.  Ann.  896  (objection  held  too 
late  on  motion  for  new  trial) ;  State  v.  Ruthven,  58  Iowa,  121,  12  N.  W. 
235  (here  it  was  held  that  a  defendant  who  was  in  court  personally  or 
by  attorney  when  his  case  was  submitted  to  the  grand  jury  waived  his 
right  to  object  subsequently  by  not  objecting  to  the  panel  then). 

In  State  v.  Collyer,  17  Nev.  275,  30  Pac.  891,  after  pleading  not  guilty, 
upon  trial  for  assault  with  intent  to  kill,  defendant  requested  leave  to 
withdraw  his  plea,  and  moved  to  quash  on  account  of  irregularities  in 
the  selection  of  the  grand  jury;  and  it  was  held  that  by  pleading  de- 
fendant had  waived  his  right  to  object  to  the  selection  or  impaneling  of 
the  jury.  In  the  exercise,  however,  of  a  sound  discretion,  the  applica- 
tion may  be  granted  if  meritorious  and  made  before  the  trial  actually 
commences. 

13.  Eyidence. 

The  inoompeteiK^,  irrelevancy,  and  insufficiency  of  evidence  pro- 
duced before  the  grand  jury  are  not  proper  grounds  for  a  plea  to  the 
indictment.* 

^Hape  y.  People,  83  N.  T.  418,  38  Am.  Kep.  460  (conceding  apparently  that 
a  question  of  competency  might  be  raised  by  proper  motion  to  quash ) ; 
State  V.  Dayton,  23  N.  J.  L.  49,  53  Am.  Dec.  270  (conceding,  however, 
that  a  motion  to  quash  may  in  some  cases  be  discretionary).  And  see 
cases  in  notes  to  Com,  v.  Hayden  (Mass.)  28  L.  R.  A.  318,  and  State  v. 
Peterson  (Minn.)  28  L.  R.  A.  324.    Compare  ante,  Division  XIV. 

And  a  plea  in  abatement  which  merely  alleges  that  certain  persons  whose 
names  were  on  the  back  of  the  indictment,  and  who  testified  before  the 
grand  jury,  were  not  required  to  take  the  prescribed  oath,  is  insufficient, 
as  it  does  not  show  that  the  indictment  might  not  have  been  found  on 
the  evidence  of  other  witnesses  whose  names  were  not  indorsed  on  the 
indictment,  to  whom  a  lawful  oath  was  admimstered.  Titnberlake  v. 
State,  100  Ga.  66,  27  S.  E.  158. 

So,  a  plea  in  abatement  alleging  that  the  required  oath  was  not  adminis- 
tered to  a  specified  witness  on  his  examination  by  the  grand  jury  is  in- 
sufficient without  an  aUegation  that  the  indictment  was  found  true 
solely  on  the  testimony  of  such  witness.  Lennard  v.  State,  104  Ga.  546^ 
30  S.  £.  780. 

One  subpoenaed  before  the  grand  jury  to  give  evidence,  who  did  not  refuse 
to  answer  any  interrogatory,  or  claim  his  privilege  not  to  give  evidence 
criminating  himself,  thereby  waived  his  privilege,  and  cannot  sustain  a 
plea  in  abatement  to  the  indictment  found  against  him,  on  the  ground 
that  he  was  compelled  to  appear  and  testify.  People  v.  Lauder,  82  Mich. 
109,  46  N.  W.  956.  This  case  also  holds  that  a  plea  in  abatement  to  an 
indictment,  alleging  that  defendant,  being  ignorant  that  the  indictment 
and  charge  against  him  were  pending,  was  subpoenaed  and  appeared  be- 
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fore  the  grand  Jary,  mnd  while  under  legal  restraint  waa  oompelled  to 
take  his  oath,  and,  without  haring  the  aid  and  advice  of  eounsel,  was 
compelled  to  and  did  testify  to  facts  material  and  necessary  to  prove  the 
truth  of  the  eharge  against  him  and  to  sustain  the  indictment  as  a  trua 
bill;  and  that  upon  his  testimony  and  that  of  certain  other  witnesses  the 
indietment  was  found, — is  bad  for  uncertainty  and  insufficiency. 

14.  Beqniiites  of  plea. 

A  pleft  in  abatement,  being  regarded  as  a  '^dilatory''  plea,  is  re- 
quired to  be  accurate  and  precise,  free  from  ambiguity,  and  certain 
to  every  point.^ 

And  by  rule  of  court  in  eome  jurisdictions  it  is  required  to  be 
verified  when  consisting  of  matters  of  fact  not  apparent  on  the  face 
of  the  record.*  ♦ 

^Knight  v.  Btaie  (Fla.)  28  So.  750;  Rewea  v.  State,  29  Fla.  627,  10  So. 
901;  Tervin  v.  State,  87  Fla.  896,  20  So.  551;  Shepherd  v.  State,  86  Fla. 
374,  16  So.  778;  People  v.  Lauder,  82  Mich.  109,  46  N.  W.  956,  and  cases 
cited;  State  v.  Bife,  18  R.  I.  596,  80  AU.  467. 

It  must  not  only  answer  f  uUy  what  is  necessary  to  be  answered,  but  it  must 
also  anticipate  and  exclude  all  such  suppoeable  matters  as  would,  if  al- 
1^^  on  the  opposite  side,  defeat  the  sama  State  v.  Rife,  18  R.  I.  590, 
80  Atl.  467,  and  cases  cited. 

And  a  plea  in  abatement  of  an  indictment,  stating  that  the  drawing  <3i 
grand  jurors  tended  to  the  defendant's  injury  and  prejudice,  without 
stating  any  grounds  for  such  conclusion,  is  fatally  defective.  Agnew  v. 
UtyUed  States,  166  U.  S.  36,  41  L.  ed.  624,  17  Sup.  Ct.  Rep.  236. 

estate  V.  Allen,  91  Ma  258,  39  Atl.  994,  holding  such  rule  of  court  to  be 
merely  an  aflirmance  of  the  coomion-law  doctrine  in  this  respect* 

IV,    FOEMEE  JEOPARDY. 

16.  Former  jeopardy. 

The  provisions  of  the  Codes  of  several  states  as  to  pleas  contem- 
plate only  a  plea  of  guilty  or  not  guilty,  or  of  former  conviction  or  ac- 
quittal of  the  offense  charged ;  and  provide  that  all  other  matters  of 
fact  tending  to  establish  a  defense  may  be  given  in  evidence  under  a 
plea  of  not  guilty.  It  would  seem,  therefore,  that  by  such  Codes  the 
fact  of  former  jeopardy,  where  there  has  been  no  conviction  or  ac- 
quittal, should  not  be  pleaded,  but  should  rather  be  given  in  evidence 
under  a  plea  of  not  guilly,  as  a  matter  tending  to  establish  a  defense.^ 

^People  V.  Cage,  48  Cal.  323,  17  Am.  Rep.  436,  holding  as  above  under  GaL 
Penal  Code,  §§  1016,  1020. 

N.  T.  Code  Grim.  Froc.  {f  332,  339,  make  similar  provisions  to  those  above 
stated* 
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16.  Teopardyi  when  inonned. 

Under  the  usual  constitutional  provisions  that  the  accused  shall  not 
twice  be  put  in  jeopardy  for  the  same  offense,^  it  has  generally  be^i 
held  that  such  jeopardy  has  been  incurred,  and  avails  as  a  plea  in  bar 
of  a  subsequent  trial  for  the  same  offense,^  if  the  accused  was  put  on 
trial  upon  a  valid  indictment,'  and  the  jury  were  sworn/  unless  such 
jury,  wi&out  having  rendered  a  verdict,  were  discharged  for  good 
cause^*^  or  with  the  defendant's  consent.* 

*8ee,  for  example,  N.  Y.  Const  art.  1,  $  6,  wMch  prorides  that  ''no  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same  offense."  And 
compare  other  constitutional  provisions  on  this  question. 

The  provisions  of  the  United  States  Constitution,  5th  Amendment,  on  this 
question,  do  not  bind  the  states.  Fow  v.  Ohio,  6  How.  410,  12  L  ed.  213 
{dietum) ;  United  States  y.  Keen,  1  McLean,  429, 437,  Fed.  Gas.  No.  16,510 
{dictum) ;  Jackson  em  dem.  Wood  v.  Wood,  2  Cow.  810;  Livingston  v. 
Jiew  York,  S  Wend.  85,  100,  22  Am.  Dec.  522;  Barker  y.  People,  3  Cow. 
686,  16  Am.  Rep.  322;  State  y.  Shirer,  20  S.  C.  302.  Contra,  State  y. 
Moor,  Walk.  (Miss.)  134,  12  Am.  Dec.  641.  Other  cases  are  cited  In 
Bishop,  Grim.  Law  Mag.  §  981,  note  3;  and  in  article  in  27  Am.  K  Reg. 
N.  8.  548;  same  article  in  20  Ohio  L.  J.  347,  34S. 

The  yalidity  of  a  plea  of  former  jeopardy  for  an  offense  c<»imitted  before  an 
amendment  of  the  Constitution,  interposed  on  a  trial  after  such  amend- 
ment, will  be  goyemed  by  the  provisions  of  the  amended  Constitution, 
where  it  is  in  favor  of  the  accused^  and  such  amended  Constitution  de- 
clares that  the  provisions  of  all  laws  inconsistent  with  such  Constitu- 
tion shall  cease  upon  its  adoption.  State  y.  Richardson,  47  S.  C.  166,  35 
K  R.  A.  238,  26  8.  £.  220.  This  case  also  holds  that  withdrawing  a 
ease  from  the  jury  and  dismissing  the  jury,  merely  because  a  witness 
is  absent,  amount  to  an  acquittal,  and  that  the  prisoner  cannot  again  be 
placed  on  trial. 

In  State  v.  Eager,  61  Kan.  504,  48  K  R.  A.  254,  69  Pac.  1080,  it  is  held  that 
a  hearing  on  a  plea  of  former  jeopardy  is  not  such  a  hearing  on  a  plea 
going  to  the  innocence  of  the  accused  as  will  constitute  in  itself  groxmd 
for  a  plea  of  former  jeopardy,  in  case,  on  appeal,  the  first  of  such  pleas 
should  be  decided  against  accused. 

A  person  is  not  twice  put  in  jeopardy  for  the  same  offense,  merely  because 
under  statutory  authority  a  more  severe  sentence  is  imposed  upon  con- 
viction of  a  second  offense.  Moore  v.  Missouri,  150  U.  S.  673,  40  L.  ed. 
301,  16  Sup.  Ct.  Rep.  179.  See  further,  on  this  question,  authorities  re- 
viewed in  notes  to  Re  Miller  (Mich.)  34  L.  R.  A.  300,  and  State  em  rel, 
Oarvey  v.  Whiiaker  (La.)  36  L.  R.  A.  670. 

8o,  in  Ohenowith  y.  Com.  11  Ky.  L.  Rep.  661, 12  8.  W.  686,  it  was  held  that 
a  ELentudcy  statute  (Gen.  Stat.  chap.  20,  art.  1,  {  12)  providing  that 
every  person  convicted  a  second  time  of  felony  shall  be  confined  in  the 
penitentiary  not  less  than  double  the  time  of  the  first  conviction,  does 
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not  violate  the  constitutional  proTiaion  that  no  one  for  the  same  offenae 
shall  be  twice  put  in  jeopardy. 

And  a  person  is  not  twice  put  in  jeopardy  because  he  is  subjected  to  an  ac- 
tion for  a  penalty,  as  well  as  to  a  criminal  prosecution  for  the  same 
offense.  State  ew  reL  Beedle  ▼.  Schoonover,  135  Ind.  526,  21  L.  R.  A. 
767,  35  N.  E.  119. 

6o,  in  Memphis  y.  Smythe,  104  Tenn.  702,  58  S.  W.  215,  a  prosecution  for 
violating  a  health  ordinance,  the  defendant  was  fined  by  the  recorder's 
court,  but  on  appeal  to  the  circuit  court  the  cause  was  dismissed.  On 
appeal  by  the  city  the  defendant  moved  to  dismiss  on  the  ground  that, 
it  being  in  the  nature  of  a  criminal  proceeding,  he  had  been  once  in 
jeopardy;  but  it  was  held  that  the  motion  was  not  well  taken,  as  a 
warrant  for  a  fine  or  penalty  imposed  for  violation  of  a  town  ordinance 
is  civil  in  character,  and  in  the  nature  of  an  action  of  debt. 

It  is  no  bar  to  a  criminal  prosecution  that  defendant  was  arrested  three 
several  times  for  the  same  offense,  and  was  brought  before  a  justice  and 
discharged  at  the  instance  of  the  prosecuting  attorney,  such  arrest  being 
prior  to  the  examination,  and  no  testimony  being  taken.  Jamhor  v. 
State,  75  Wis.  064,  44  N.  W.  963. 

Nor  is  the  dismissal  by  a  police  court  of  previous  charges  of  the  same  of- 
fense a  bar  to  further  prosecution  against  the  accused  under  Cal.  Pen. 
Code,  §§  999,  1387.  Patterson  v.  Police  Judge's  Ct.  123  Cal.  453,  56  Pac. 
105. 

But  in  Brown  v.  State,  105  Ala.  117, 16  So.  929,  it  was  held  that  one  charged 
in  the  affida\dt  upon  which  a  warrant  was  issued  by  a  justice  of  the 
peace,  with  the  larceny  of  several  distinct  articles,  each  of  which  of- 
fense would  constitute  petit  larceny,  and  bound  over  by  the  justice  to 
await  the  action  of  the  grand  jury,  without  taking  final  jurisdiction  of 
any  of  the  offenses  charged,  might  interpose  the  plea  of  former  jeopardy 
before  the  justice  as  a  defense  to  all  of  several  indictments  for  petit 
larceny  found  by  the  grand  jury.  "It  was  beyond  the  power  and  juris- 
diction of  the  justice,"  said  the  court,  "after  trial  had,  to  merge  the 
several  petit  larcenies  to  make  one  grand  larceny  out  of  them,  as  he  at- 
tempted to  do,  and  bind  the  defendant  over  for  that  offense;  and  it  was 
equally  beyond  his  power  to  bind  the  defendant  over  to  the  grand  jury 
to  answer  for  any  one  or  more  of  the  several  distinct  misdemeanors  with 
which  he  was  charged  in  said  aflidavit  and  warrant,  and  of  which  the 
justice  had  jurisdiction  to  finally  try  and  punish  him." 

And  the  defense  of  former  jeopardy  will  not  be  available  to  a  prisoner  bound 
over  by  the  county  judge,  under  the  Georgia  statute,  upon  his  trial  in 
the  superior  court  for  a  felony,  although  at  the  time  the  county  judge 
stopped  the  trial  in  the  county  court  the  evidence  for  both  sides  was  in, 
and  the  counsel  had  begun  their  argument  to  the  jury.  Cunningham  v. 
State,  80  Ga.  4^  5  8.  E.  251. 

But  under  the  special  provisions  governing  the  criminal  court  of  Atlanta, 
a  party  placed  on  trial  is  in  legal  jeopardy,  and  may  avail  himself  of 
such  defense  in  a  subsequent  prosecution  in  the  superior  court  for  the 
same  act,  although  the  former  court,  it  appearing  that  the  offense  was 
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beyond  its  jurisdiction,  stopped  the  trial  and  bound  the  defendant  over 
to  the  next  term  of  the  superior  courts  since  such  action  was  beyond 
iU  power.    BeU  v.  State,  103  Ga.  397,  30  S.  £.  294. 

One  accused  of  a  crime  cannot  be  deprived  of  the  plea  of  former  jeopardy  by 
the  court's  withholding  judgment  in  the  former  case.  Emmona  v.  State, 
34  Tex.  Crim.  Rep.  98,  29  S.  W.  474,  475. 

*In  Parehman  ▼.  State,  2  Tex.  App.  228,  28  Am.  Rep.  436,  after  the  jury  had 
been  sworn  on  the  trial  of  an  indictment  for  theft,  a  nolle  prosequi  was 
entered  at  the  instance  of  the  district  attorney,  for  misnomer  of  the 
owner  of  the  property.  But  it  was  held,  upon  another  indictment  con- 
taining the  true  name  of  the  owner,  that  the  former  trial  could  not  be 
pleaded  in  bar,  it  not  being  the  same  offense.  See  authorities  on  same 
point  cited  under  infra,  9§  23  et  eeq. 

In  mianda  ▼.  Com,  114  Pa.  372,  6  Atl.  267,  the  court  overruled  the  plea  of 
former  jeopardy  to  an  indictment  for  involuntary  manslaughter,  when 
former  indictment  was  for  felonious  homicide,  the  two  offenses  not  being 
the  same.    See  cases  cited  under  post.  Division  XXVII. 

By  N.  Y.  Pen.  Code,  f  36,  the  jury  may  convict  of  the  crime  charged,  or  any 
lower  degree;  former  jeopardy,  therefore,  could  be  pleaded  to  a  second 
indictment  charging  a  lower  degree  of  the  same  crime  as  charged  in  a 
former  trial.    IJnd.  §  36.    See  infra,  §  27. 

But  a  person  who  has  been  put  in  legal  jeopardy  of  a  conviction  of  an  of- 
fense which  is  a  necessary  element  in,  and  constitutes  an  essential  part 
of,  another  offense,  may  plead  such  jeopardy  as  a  bar  to  a  subsequent 
prosecution  for  the  latter  offense,  if  founded  upon  the  same  act«  Bell  v. 
State,  103  Oa.  397,  30  S.  E.  294. 

*One  is  not  put  in  jeopardy  under  a  complaint  which  is  dismissed  on  his  own 
motion  as  insufficient,  whether  in  fact  it  is  sufficient  or  not,  and  such 
dismissal  is  not  a  bar  to  a  prosecution  for  the  same  offense  under  an- 
other complaint.  Von  Rueden  v.  State,  96  Wis.  671,  71  N.  W.  1048, 
Citing  People  y.  Casborus,  13  Johns.  361 ;  Shepherd  v.  People,  26  N.  T. 
420;  Com.  v.  Oould,  12  Gray,  173.  See  also  State  v.  Hays,  78  Mo.  600; 
State  V.  Smith,  88  Iowa,  178,  56  N.  W.  198;  and  Pritchett  v.  State,  2 
Sneed,  285,  62  Am.  Dec  468,  so  boding  where  the  indictments  had  been 
quashed  upon  the  former  trial  as  insufficient  upon  motion  of  the  defend- 
ants, and  the  jury  discharged. 

fk>,  allowing  an  informal  amendment  on  a  motion  to  quash  an  indictment 
after  the  parties  have  announced  ready,  and  a  jury  has  been  impaneled 
and  sworn,  and  the  indictment  read,  and  defendant  called  upon  to  enter 
his  plea,  but  before  he  has  entered  it,  does  not  place  him  in  jeopardy  so 
as  to  prevent  another  triaL  Yerger  v.  State  (Tex.  Crim.  App.)  41  S.  W. 
621,  Citing  Link  v.  State,  3  Heisk.  252;  United  States  v.  Riley,  6  Blatchf. 
204,  Fed.  Cas.  No.  16,164. 

And  in  Broton  v.  State,  109  Ga.  570,  34  S.  £.  1031,  it  was  held  that  the  ac- 
cused could  not  set  up  former  jeopardy  upon  an  accusation  which  was 
quashed  on  a  demurrer  filed  by  himself,  though  the  judge,  at  the  time 
the  demurrer  was  submitted,  overruled  it,  and  allowed  the  case  to  pro- 
ceed to  the  extent  of  introducing  testimony,  but  afterwards  recalled  his 
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original  ruling,  and  adjudged  that  the  demurrer  was  good  and  the  ae* 
cusaiion  ineuificient  in  law. 

Kor  can  former  jeopardy  be  pleaded  where  the  dismisial  wtM  for  variance 
between  the  indictment  and  the  proof,  when  under  no  eircumetanceB  could 
a  conviction  have  been  sustained  under  the  first  indictment.  Williams 
y.  State,  42  Ark.  35. 

And  in  State  ▼.  Rdif,  14  Waeh.  064,  45  Pac  318,  it  was  held  that  the  dis- 
charge by  the  court  of  defendant  in  an  information  for  obtaining  prop- 
erty by  false  impersonation,  because  of  a  variance  between  the  proof  and 
the  information,  was  not  a  bar  to  a  subsequent  information,  under  2 
Hill's  (Wash.)  Pen.  Code,  f  234,  based  on  the  same  transaction,  charg- 
ing him  with  obtaining  the  property  under  false  pretenses. 

Kor  is  one  put  in  legal  jeopardy  by  b^ng  placed  on  trial  under  an  indict- 
ment which,  during  the  trial,  is  discovered  to  be  defective,  and  the  prose- 
cution permitted  to  dismiss  the  indictment.  Jackson  v.  State,  37  Tex. 
Crim.  Rep.  128,  38  S.  W.  1002.  Compare  Lee  v.  State,  26  Ark.  260,  7 
Am.  Rep.  611,  where  it  is  held  that  jeopardy  was  incurred  when,  during 
the  pendency  of  a  former  trial  for  the  same  offense,  the  indictment  was 
quashed  upon  insufficient  grounds  at  the  suggestion  of  the  district  at- 
torney; and  State  v.  Crutch,  Houst.  Crim.  Rep.  (Del.)  204,  where  a 
nolle  prosequi  was  entered  after  the  jury  were  sworn,  upon  discovering 
the  defect  in  the  indictment.    See  also  Walton  v.  State,  3  Sneed,  687. 

And  this  is  true  whether  the  indictment  at  the  trial  was  set  aside  at  the 
prosecuting  attorney's  instance  or  nolle  prosequied,  as  the  l^;al  effect  on 
another  case  is  the  same.  State  ew  rel.  Graves  v.  Printm,  61  Mo.  166. 
See,  on  same  point,  authorities  cited  under  infra,  SS  23  e^  seq. 

In  California  a  statute  (Pen.  Code,  §  1008)  provides  that  the  allowance  of 
a  demurrer  to  an  information  or  indictment  is  a  bar  to  another  prosecu- 
tion for  the  same  offense,  unless  the  court,  being  of  opinion  that  the  ob- 
jection on  which  the  demurrer  is  allowed  may  be  avoided  by  a  new  in- 
dictment or  information,  directs  the  case  to  be  submitted  to  anotho* 
grand  jury,  or  directs  a  new  information  to  be  filed.  Another  statute 
(Pen.  Code,  \  1117)  provides  that  if  the  jury  is  discharged  because  the 
facts  as  charged  do  not  constitute  an  offense  punishable  by  law,  the  court 
must  order  that  the  defendant,  if  in  custody,  be  discharged,  unless  in 
its  opinion  a  new  indictment  or  information  can  be  framed,  upon  which 
the  defendant  can  be  legally  convicted,  in  which  case  it  may  direct  the 
district  attorney  to  file  a  new  information,  etc.  And  the  district  attor- 
ney may,  under  §  1117,  without  an  order  of  court,  file  a  new  information 
against  one  who  has  been  discharged  because  of  a  fatal  defect  in  the 
first  information.  And  §  1008  applies  only  when  a  demurrer  to  the  new 
information  has  been  interposed.  People  v.  Ammerman,  118  Cal.  23,  50 
Pac.  16.  And  in  Ex  parte  Williams,  116  Cal.  512,  48  Pac  499,  it  is 
held  that  a  permissive  order  granting  leave  to  the  district  attorney  to 
file  a  new  information  is  not  equivalent  to  the  mandatory  order  con- 
templated by  §  1008. 

*State  V.  Burket,  2  Mill.  Const.  155,  12  Am.  Dec.  662,  holding  that  if,  after 
swearing  part  of  the  jury,  it  is  found  that  the  remainder  cannot  be  pro> 
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cured,  tlie  prisoner  is  not  so  put  on  Ms  trial  as  to  be  entitled  to  his 
discharge,  because  jeopardy  is  not  incurred  or  the  prisoner  put  on  his 
trial  unless  he  is  before  a  court  competent  in  every  respect  to  try  the 
offense  with  which  he  is  charged.     See  cases  in  next  note. 

In  State  v.  BriggM,  27  S.  C.  80,  2  S.  £.  854,  it  was  held  that  an  adjournment 
because  the  whole  panel  of  jurors  was  exhausted  without  obtaining  a 
jury  was  not  a  bar  to  a  subsequent  trial. 

*The  discharge  of  the  jury  by  the  court  in  a  criminal  trial,  upon  its  failure 
to  agree,  does  not  constitute  a  legal  bar  to  a  future  trial.  Anderson  y. 
Btate,  86  Md.  479,  38  Atl.  037,  and  cases  cited;  Com,  v.  Cody,  165  Mass. 
133,  42  N.  £.  675;  People  ▼.  Schoeneih,  44  Mich.  489,  7  N.  W.  70; 
United  Btatee  v.  Perez,  9  Wheat.  579,  with  note  to  6  L.  ed.  U.  8.  165. 
See  also  cases  reviewed  in  notes  to  Re  Lange,  21  L.  ed.  U.  S.  672,  and 
Com.  y.  Fitzpairick  (Pa.)  1  L.  R.  A.  451. 

And  in  People  y.  Reagle,  60  Barb.  527,  discharge  for  misconduct  of  the  Jury 
in  separating  was  held  not  to  support  a  plea  of  jeopardy. 

In  People  y.  Chreen,  13  Wend.  55,  it  was  held  that  discharging  the  jury  for 
disagreement  was  wholly  within  the  discretion  of  the  trial  court,  and 
tliat  it  could  not  be  pleaded  in  bar  to  a  subsequent  indictment  for  the 
same  offense.    To  the  same  effect,  Biate  y.  Blaekman,  35  La.  Ann.  483. 

And  a  mistrial  of  an  action  against  one  indicted  for  arson,  the  jury  dis- 
agreeing, and  the  subsequent  return  of  a  new  indictment,  either  because 
the  former  was  lost  or  erroneously  stated  the  name  of  the  owner  of  the 
destroyed  property,  do  not  sustain  a  plea  of  former  jeopardy  interposed 
upon  a  subsequent  triaL  Thompeon  y.  Com.  15  Ky.  L.  Rep.  838,  25  S. 
W.  1069. 

The  discharge  of  a  jury  after  one  day's  deliberation,  because  the  court  was 
satisfied  that  agreement  was  impossible,  is  not  a  bar  to  another  trial, 
under  the  Colorado  Constitution,  which  provides  that  **\i  the  jury  dis- 
agree, .  .  .  the  accused  shall  not  be  deemed  to  have  been  in  jeop- 
ardy."   Re  AUison,  13  Colo.  525,  10  L.  R.  A.  790,  22  Pac.  820. 

But  in  Hooper  y.  State  (Tex.  Crim.  App.)  42  S.  W.  398,  it  was  held  that  a 
trial  of  a  criminal  action  in  which  the  jury  were  dismissed  on  their 
failure  to  agree,  after  they  had  been  out  only  two  and  a  half  or  three 
hours,  put  defendant  in  jeopardy  so  as  to  prevent  a  subsequent  trial  for 
the  same  offense.  In  this  case  the  record  showed  no  adjudications  of  the 
reasons  for  the  discharge. 

In  Whitten  y.  State,  61  Miss.  717,  it  was  held  that  the  unnecessary  dis- 
charge of  the  jury  after  only  three  and  a  half  hours'  deliberation.  In  a 
murder  case,  sustained  a  plea  of  former  jeopardy. 

In  California  the  statute  authorizes  the  discharge  of  the  jury  after  the  cause 
has  been  submitted  to  them,  upon  ''the  expiration  of  such  time  as  the 
court  may  deem  proper,"  if  "it  satisfactorily  appears  that  there  is  no 
reasonable  probability  that  the  jury  can  agree."  Pen.  Code,  S  1140.  And 
this  statute  was  held  constitutional  in  People  v.  James,  07  Cal.  400,  32 
Pac.  317.  To  the  same  effect  is  the  Oregon  statute.  State  y.  Shaffer, 
28  Or.  555,  32  Pac.  545. 

In  People  v.  Cage,  48  Cal.  323,  17  Am.  Rep.  436,  it  was  held  that  the  duh 
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eretion  of  the  court  in  this  regard  must  be  exercised  on  some  kind  of  evi- 
dence; that  the  jury  should  announce  their  inability  to  agree  in  the 
presence  of  the  court ;  and  that  where  they  are  discharged  upon  the  court's 
receiving  a  communication  from  the  sheriff  in  answer  to  an  inquiry  of 
the  jury  by  the  sheriff,  to  the  effect  that  they  cannot  agree,  the  defend- 
ant may  set  up  former  jeopardy  upon  a  subsequent  trial  for  the  same 
offense. 

But  in  People  v.  Chreene,  100  Cal.  140,  34  Pac.  630,  it  was  held  that  the 
reasons  upon  which  the  court  deems  it  proper  to  discharge  the  jury  are 
not  required  to  be  placed  on  record;  it  is  sufficient  that  it  shows  the 
jury  were  unable  to  agree.  The  judge  is  not  bound  to  take  as  final  the 
statement  of  the  jury  that  they  cannot  agree  upon  a  verdict,  but  when 
such  a  statement  is  made,  the  court  below,  familiar  with  the  nature  of 
the  evidence,  and  probably  the  temperaments  of  the  men  who  compose 
the  jury,  is  better  qualified  to  say  whether  there  is  a  reasonable  proba- 
bility of  an  agreement  than  the  appellate  court;  certainly  the  latter 
ought  not  to  interfere  with  the  ruling  except  in  cases  of  clear  abuse  of 
discretion.  In  this  case  the  jury  returned  into  court  after  having  delib- 
erated six  hours,  and  stated  to  the  judge  that  the^  were  unable  to  agree, 
and  it  was  held  that  the  dismissal  of  the  jury  was  not  sufficient  to  sus- 
tain a  plea  of  former  jeopardy  in  a  subsequent  trial. 

And  the  failure  of  a  jury  to  agree,  and  their  consequent  discharge,  avoid 
the  plea,  on  a  subsequent  trial,  oi  once  in  jeopardy,  although  they  were 
instructed  to  return  a  verdict  of  ''not  guilty"  because  there  was  no  evi- 
dence of  defendant's  guilt,  and,  upon  their  return  into  court  after  delib- 
eration, the  foreman  stated  that  they  did  not  want  to  render  a  verdict, 
and  wished  to  be  discharged,  giving  his  reason.  People  v.  Jamea,  97  Cal. 
400,  32  Pac.  317. 

The  rule  is  stated  thus  in  Btate  v.  Reinhart,  26  Or.  466,  38  Pac.  822 :  "When 
the  jury,  after  having  deliberated  upon  their  verdict  such  a  length  of 
time  as  the  trial  court  may  deem  reasonable,  shall  make  known  in  open 
court,  in  the  presence  of  the  defendant,  their  inability  to  agree,  and  the 
court,  having  in  view  all  the  circumstances  surrounding  the  case,  and 
being  satisfied  with  such  report,  causes  a  finding  to  that  effect  to  be  en- 
tered in  the  journal,  and  thereupon  discharges  the  jury,  the  apparent 
jeopardy,  which  the  record  sho¥r8  attached  when  the  jury  were  impan- 
eled, is  annulled,  and  the  defendant  may  again  be  put  on  trial  for  the 
same  offense;  and  in  such  case  the  findings  of  the  trial  court  are  not 
subject  to  review  by  this  court,  and  cannot  be  questioned  on  a  plea  of 
former  jeopardy."  The  statute  in  Oregon  is  the  same  as  that  in  Cali- 
fornia. 

In  Kansas  the  record  must  show  a  statutory  reason  or  a  lawful  necessity  for 
such  discharge.  And  in  State  v.  Allen,  69  Kan.  758^  54  Pac  1060,  it 
was  held  that  such  reason  or  necessity  was  not  shown  by  the  record  en- 
try reciting  that  "the  jury  not  having  agreed  upon  a  verdict  in  the 
above-entitled  cause,  the  jury  is  discharged  from  further  consideration 
of  this  case." 

But  a  record  reciting  that  the  jury  "were  absent  some  time  considering  of 
their  verdict,"  and,  upon  being  returned  to  the  jury  box,  the  foreman, 
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in  reply  to  an  inquiry  by  the  court,  stated,  in  the  presence  of  the  re- 
mainder of  the  jury,  and  without  dissent  by  any  of  them,  that  there 
was  no  probability  of  their  agreeing  upon  a  verdict,  and  the  court  there- 
upon discharged  them,  ''because  they  were  unable  to  agree  upon  a  ver- 
dict,"—was  held  in  State  v.  Eager,  61  Kan.  604.  48  L.  R.  A.  254,  59  Pac. 
1080,  not  to  show  an  arbitrary  or  unreasonable  exercise  of  the  court's 
authority  in  discharging  the  jury,  but,  on  the  contrary,  to  show  facts 
from  which  a  presumption  of  a  correct  exercise  of  judicial  authority 
arose,  and  that  it  would  not  support  a  plea  of  former  jeopardy  when  the 
defendant  was  again  put  upon  trial.  "The  tribunal  primarily  intrusted 
with  the  duty  of  determining  whether  a  jury  has  been  kept  together 
until  there  is  no  probability  of  their  agreeing,"  said  the  court  in  this 
case,  "is  the  trial  court.  The  questions  whether  they  have  been  so  kept 
together  and  whether  there  is  a  probability  of  their  agreeing  are  judicial 
questions.  As  such  they  cannot  be  arbitrarily  or  capriciously  deter- 
mined by  the  court.  The  court  must  be  satisfied  that  the  jury  in  all 
probability  cannot  agree  to  a  verdict^  before  it  should  order  their  dis- 
charge. However,  when  it  does  become  of  that  conviction,  and  enters 
it  of  record,  the  correctness  of  its  view  and  the  soundness  of  its  conclu- 
sions are  not  subject  to  review,  unless  the  record  of  its  action  discloses 
it  to  be  in  error.  Unless  the  record  discloses  hastily  formed  conclusions, 
immature  judgment,  or  capricious  conduct,  the  action  of  the  trial  judge 
cannot  be  reviewed  by  this  or  any  other  court." 

But  neither  the  district  court  of  a  county  to  which  a  criminal  action  has 
been  transferred  by  change  of  venue  from  another  county  of  the  same 
district,  nor  the  judge  of  the  district  at  chambers,  has  power  to  vacate 
or  amend  the  journal  entry  of  a  judgment  or  order  of  the  court  of  the 
county  from  which  the  removal  was  made,  so  as  to  show  a  legal  dis- 
charge of  the  jury  at  a  former  trial  had  in  such  county,  and  thereby  de- 
feat the  defendant's  plea  of  former  jeopardy,  based  upon  the  record  as  it 
stood  when  the  change  of  venue  was  made.  State  v.  Start  (Kan.)  61 
Pac  394. 

In  Virginia  the  statute  says:  "In  any  criminal  case  the  court  may  dis- 
charge the  jury  when  it  appears  that  they  cannot  agree  in  a  verdict,  or 
that  there  is  a  manifest  neoeesity  for  such  discharge."  And  in  Jonea  v. 
Com.  86  Va.  740,  10  S.  £.  1004,  the  discharge  of  a  jury  by  the  court,  on 
failure  to  agree  after  having  deliberated  four  hours,  was  held  not  to  bar 
the  further  trial  of  the  prisoner. 

The  ending  of  the  regular  term  of  the  court  is  not  an  extreme  necessity 
which  will  justify  discharging  the  jury  in  a  capital  case  before  they  have 
agreed  upon  a  verdict,  when  the  court  has  power  to  extend  the  time. 
Com.  y.  Fitzpatrick,  121  Pa.  109,  15  Atl.  466,  with  note  to  1  L.  R.  A. 
451. 

In  Mississippi  a  statute  (Code  1880,  fi  2292)  provides  that  "when  the  trial 
or  hearing  of  any  case,  civil  or  criminal,  has  been  commenced,  and  is  in 
progress  in  any  court,  and  the  time  for  the  expiration  of  the  term  as 
prescribed  by  law  shall  arrive,  the  court  may  proceed  with  such  trial  or 
hearing,  and  bring  it  to  a  conclusion  in  the  same  manner  and  with  the 
gome  effect  as  if  the  stated  term  had  not  expired."    And  in  Whitten  ¥• 
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State,  61  Miss.  717,  it  was  held  that  this  statute  is  mandatoiy,  and  that 
some  other  necessity  than  the  expiration  of  the  term  must  justify  the 
discharge  of  the  jury.  To  the  same  effect  is  Helm  v.  State,  66  Ifiss. 
637,  6  So.  322.  Prior  to  this  statute  the  rule  was  otherwise.  State  y. 
Moor,  Walk.  (MUs.)  134,  12  Am.  Dec  541. 

Illness  of  the  judge  or  a  juror  may  he  good  cause  for  discharging  the  jury. 
Miaon  y.  State,  55  Ala.  129,  28  Am.  Rep.  605  (illness  of  juror) ;  State 
y.  Tatman,  59  Iowa,  471,  13  N.  W.  632  (illness  of  judge's  wife  com- 
pelling him  to  adjourn  court). 

Thus  in  Nebraska  a  statute  (Ck>de  (Mm.  Proc  S  485)  proyides  that  in  case 
a  jury  is  discharged  on  account  of  sickness  of  a  juror  or  other  accident 
or  calamity  requiring  their  discharge,  the  court  shall,  upon  directing  the 
discharge,  order  the  reasons  therefor  to  be  entered  upon  the  journal, 
and  such  discharge  shall  be  without  prejudice  to  the  prosecution.  And 
in  Davie  y.  State,  51  Neb.  301,  70  N.  W.  984,  it  was  held  that  insanity 
of  a  juror  is  an  accident  or  calamity  within  such  a  statute. 

And  in  State  y.  Nelson,  19  R.  I.  467,  33  L.  R.  A.  559,  34  Atl.  990,  it  is  held 
that  the  discharge  of  the  jury  after  a  criminal  trial  has  progressed  sey- 
eral  days,  against  the  objection  of  defendant,  upon  information  by  tele- 
phone to  some  officer  in  attendance  on  the  court  that  one  of  the  jurors 
is  sick  and  unable  to  proceed  with  the  trial,  without  further  pnxrf  of 
the  fact, — ^is  a  bar  to  a  second  trial  under  R.  I.  Const,  art.  1,  §  7,  pro- 
yiding  that  no  person  shall^  "after  acquittal,"  be  tried  for  the  same  of- 
fense. 

In  United  States  y.  Watson,  3  Ben.  1,  Fed.  Cas.  No.  16,651,  it  is  held  that  • 
further  trial  cannot  be  had  on  indictment  where  it  appears  that  the  jury 
have  never  been  sworn  for  the  trial  of  such  indictment,  but  were  dis- 
charged because  of  the  illness  of  the  district  attorney  and  the  absenoe 
of  his  witness,  it  not  appearing  by  the  minutes  that  the  illness  oc- 
curred after  the  jury  were  sworn  or  that  the  assistant  district  attorney 
could  not  conduct  the  trial. 

But  in  People  y.  Ross,  85  Cal.  383,  24  Pac.  789,  it  was  held  that  the  com- 
mencement of  the  trial  and  the  discharge  of  the  jury  on  account  of  the 
sickness  of  one  of  the  jurors  do  not  constitute  jeopardy,  and  that  eyi- 
dence  of  such  proceeding  is  inadmissible  to  support  a  plea  of  former 
jeopardy  in  a  subsequent  trial  for  the  same  offense. 

So,  in  Ellis  y.  State,  25  Fla.  702,  6  So.  768,  it  was  held  that  the  discharge 
of  a  jury  in  a  case  of  manifest  necessity — such  as  the  sudden  sickness  of 
a  juror,  and  the  like — ^will  not  exempt  the  prisoner  from  again  being 
tried  for  the  same  offense. 

And  a  plea  of  former  jeopardy  is  not  sustained  by  the  fact  that  the  former 
trial  was  suspended  for  several  days  to  permit  the  trial  of  another  cause 
by  another  judge,  and  that  at  the  conculsion  of  that  cause  the  jury  was 
discharged  because  of  the  illness  of  the  judge.  State  y.  Ulrich,  110  Mo. 
360,  19  S.  W.  666. 

Nor  will  the  withdrawal  and  discharge  of  a  juror  in  a  criminal  ease,  who 
becomes  too  ill  to  discharge  his  duties  during  the  progress  of  the  trial, 
after  which  a  new  juror  is  impaneled  and  the  trial  commenced  de  novo 
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M  authorized  by  Shaimon's  (Tenn.)  Code,  %  6840,  authorize  a  plea  of 
former  jeopardy.    De  Berry  v.  Btaie,  00  Teim.  207,  42  S.  W.  31. 

In  Com.  y.  McOormiek,  130  Maas.  61,  30  Am.  Rep.  423,  discharge  because 
one  of  the  jurors  was  discoTered  to  be  a  surety  upon  a  recognizance  in 
the  cause  entered  by  oat  of  the  defendants  before  trial  was  held  not  to 
sustain  the  plea. 

By  the  discbarge  of  a  jury  from  giving  any  verdict,  whenever  in  the  opinion 
of  the  court  there  is  a  manifest  necessity  for  the  act,  or  the  ends  of  pub- 
lic justice  would  otherwise  be  defeated, — such  as  the  fact  that  a  juror 
is  disqiialifled  because  he  was  a  member  of  the  grand  jury  which  re- 
turned the  indictment, — and  a  trial  by  another  jury,  the  defendant  is 
not  twice  put  in  jeopardy  within  the  meaning  of  U.  8.  Const.  5th 
Amend.  Thompson  v.  United  States,  155  U.  S.  271,  30  L.  ed.  146,  15 
Sup.  OL  Rep.  73.  To  the  same  effect  is  Roherte  v.  State,  72  Miss.  728, 
18  So.  481. 

Whitmore  v.  State,  43  Ark.  271,  holds  that  jeopardy  was  incurred  when  the 
eouTt»  of  its  own  motion,  after  the  jury  had  been  sworn,  it  appearing 
that  one  of  their  number  had  been  on  the  grand  jury  which  found  the 
indictment,  withdrew  him  and  substituted  another  in  his  stead,  the  jury 
then  being  resworn.  To  the  same  effect  see  O'Brian  v.  Com,  0  Bush.  333, 
15  Am.  Rep.  715. 

MUehen  v.  State,  42  Ohio  St.  383,  holds  that  a  discharge  for  variance,  with 
a  view  to  another  prosecution,  sustains  the  plea. 

Bat  it  is  not  sufficient  cause  for  discharge  that  the  prosecution  is  not  pre- 
pared to  go  on  with  the  case  after  the  jury  is  sworn.  Klock  v.  People, 
2  Park.  Crim.  Rep.  676,  Following  People  v.  Barrett,  2  Cai.  304,  2  Am. 
Dec.  230.  And  see  Pizano  v.  State,  20  Tex.  App.  130,  54  Am.  Rep.  511, 
where  a  plea  of  former  jeopardy  was  upheld,  the  jury  on  the  former  trial 
having  been  discharged  because  the  prosecution  did  not  have  the  wit- 
nesses in  court. 

In  United  States  v.  Riley,  5  Blatchf.  204,  Fed.  Cas.  No.  16,  164,  it  was  held 
that  it  could  not  be  objected  that  the  defendant  was  twice  put  in  jeop- 
ardy, where  a  jury  which  had  been  impaneled  and  sworn  by  inadvertence 
before  the  prisoner  had  been  arraigned  and  had  pleaded  was  discharged 
by  the  court  and  a  new  jury  directed  to  be  impaneled  in  the  regular  or- 
der.   To  the  same  effect  see  State  v.  Bronkol,  5  K.  D.  507,  67  K.  W.  680. 

A  party  is  not  entitled  to  an  acquittal  where  he  has  been  put  in  jeopardy, 
and  by  his  own  motion,  or  with  his  consent,  the  jury  before  whom  he 
stood  has  been  discharged.  People  v.  Gardner,  62  Mich.  307,  20  N.  W. 
10. 

And  People  v.  Higgins,  50  Cal.  857,  holds  that  a  discharge  because  of  de- 
fendant's own  acts  does  not  sustain  the  plea. 

HUands  v.  Com,  111  Pa.  1,  56  Am.  Rep.  235,  2  Atl.  70,  holds  it  error  not  to 
sustain  a  plea  of  former  jeopardy,  where  a  former  jury  upon  a  trial  of 
the  same  indictment  had  been  dismissed  without  consent  of  the  defend- 
ant, because  the  court  believed  an  irregularity  had  been  committed  by 
its  permitting  such  jury  after  it  had  been  sworn  to  separate  over  night 
with  defendant's  consent. 
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An  illegal  discharge  of  a  jury  on  Sunday,  in  caiae  of  thtir  disagreement,  is  a 
bar  to  a  further  prosecution  for  the  same  offense;  and  the  defendant 
cannot  waive  the  right  of  the  public  that  a  jury  shall  not  be  discharged 
on  Sunday  in  case  of  a  disagreement.  Ex  parte  Tice,  32  Or.  179,  49  Pac 
1038,  and  cases  cited. 

The  fact  that  the  prosecuting  attorney  desires  to  enter  a  nolle  prosequi 
after  the  jury  is  sworn,  if  the  indictment  is  valid,  is  no  ground  for  a 
discharge  of  the  jury.  Reynolds  v.  State,  3  Ga.  53.  See  also  State  v. 
Elden,  41  Me.  165;  McCauley  v.  State,  26  Ala.  135. 

But  compare  with  Reg,  v.  Davison,  8  Cox  C.  G.  360  (in  misdemeanor,  dis- 
cretionary, and  not  a  bar;  former  indictment) ;  Contcay  v.  Regina,  7  Ir. 
L.  Hep.  149,  1  Cox  C.  C.  210  (unnecessary  discharge  of  jury  operates  as 
acquittal)  ;  Grant  v.  People,  4  Park.  Crim.  Rep.  527,  Distinguished,  but 
not  questioned,  in  People  v.  Dohring,  59  N.  Y.  380,  17  Am.  Rep.  349; 
People  V.  Goldstein,  32  Cal.  432.  See  cases  cited  under  S  17,  infra.  As 
to  the  power  to  discharge  jury,  see  also  post,  Division  XXXI.  §  125. 
Some  authorities  say  "absolute  necessity,"  instead  of  "for  good  cause." 

*Com.  v.  Sholes,  13  Allen,  554;  United  States  v.  Watson,  3  Ben.  1,  Fed.  Cas. 
No.  16,651  {dictum,  that  the  sufficiency  of  the  reason  for  discharging 
tlie  jury  is  immaterial  if  the  defendant  consented).  And  see  United 
States  V.  Morris,  1  Curt.  C.  C.  23,  Fed.  Cas.  No.  15,816. 

A  plea  of  former  jeopardy  is  not  maintainable  where  at  the  previous  trial 
the  defendant  expressly  agreed  that  the  jury  might  be  discharged  on 
condition  that  the  case  should  be  continued.  Arcia  v.  State,  28  Tex. 
App.  198,  12  S.  W.  599. 

Tn  Tervin  v.  State,  37  Fla.  396,  20  So.  551,  it  was  held  that  jeopardy  doea 
not  attach  so  as  to  preclude  a  further  trial  of  the  defendant  for  the 
same  offense,  upon  a  felony  trial,  where  the  plea  discloses  that 
the  jury  were  discharged,  though  without  the  consent  of  the  defendant* 
after  a  separation  for  the  night,  which  they  had  procured  by  represent- 
ing to  the  sheriff  that  they  had  agreed  upon  a  verdict,  and  sealed  the 
same  in  compliance  with  the  permission  granted  them  by  the  court  with 
the  consent  of  the  accused,  the  purported  verdict  being  in  fact  to  the 
effect  that  they  agreed  to  disagree.  The  plea  in  this  case  did  not  al- 
lege that  discharge  was  without  necessity,  but  rested  upon  the  absence 
of  the  defendant's  consent  to  such  disagreement;  and  the  court  held  that 
the  consent  of  the  defendant  was  not  necessary  to  the  proper  discharge 
of  the  jury,  if  such  discharge  became  otherwise  necessary. 

But  in  Wright  v.  State,  35  Tex.  Crim.  Rep.  158,  32  S.  W.  701,  it  was  held 
that  discharge  of  a  jury  without  the  consent  of  defendant,  after  they 
have  been  out  from  4  o'clock  p.  K.  to  10  o'clock  the  following  morning, 
on  their  statement  that  there  is  no  possibility  of  their  agreeing,  is  a  bar 
to  a  subsequent  prosecution  for  the  same  offense,  under  Tex.  Code  Crim. 
Proc.  art.  701,  authorizing  the  court  in  its  discretion  to  discharge  the 
jury  where  they  have  been  "kept  together  for  such  time  as  to  render  it 
altogether  improbable"  that  they  can  agree. 

Bo,  erroneously  discharging  the  jury,  under  Iowa  Code,  SS  5389,  5390,  on 
the  mistaken  supposition  that  the  evidence  showed  that  the  crime  was 
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committed  in  another  county,  and  committing  the  prisoner  to  await  a 
warrant  tlierefrom,  amounts  to  an  acquittal,  and  he  cannot  be  tried 
again.    State  v.  Spayde,  110  Iowa,  726,  80  N.  W.  1068. 

Quashing  an  indictment  does  not  prevent  prosecuting  by  information  for 
the  same  offense.  United  States  v.  Nagle,  17  Blatchf.  258,  Fed.  Cas.  No. 
15,852;  N.  Y.  Code  Crim.  Proc.  §  320. 

But  discharge  of  a  juror  by  court  outside  the  courtroom,  after  the  evidence 
for  the  state  is  complete  and  in  the  absence  of  defendant,  on  a  mere 
statement  by  the  sheriff  that  the  juror's  wife  is  very  sick,  is  a  bar  to  a 
subsequent  prosecution  of  defendant.  Upchurch  v.  State,  36  Tex.  Grim. 
Kep.  624,  38  S.  W.  206,  with  note  in  44  L.  R.  A.  694,  reviewing  fully  the 
authorities  on  the  question  of  former  jeopardy  by  reason  of  the  dis- 
charge of  the  jury  in  the  prisoner's  absence, 

17.  Effect  of  nolle  prosequL 

A  former  prosecution,  though  terminated  by  a  nolle  prosequi^  en- 
tered against  the  prisoner's  objection,  whether  with  or  without  the 
consent  of  the  court,  bars  a  subsequent  prosecution^  for  the  same  of- 
fense, unless  the  nolle  prosequi  was  entered  before  the  jury  was 
swom.^ 

'As  to  the  power  of  nolle  prosequi,  see  post,  Division  XXVII. 

*8tate  ▼.  M'Kee,  I  Bail.  L.  651,  21  Am.  Dec.  499  {nolle  prosequi  after  sum- 
ming up  before  the  jury  by  defendant's  counsel,  and  after  the  jury  had 
been  charged  by  the  court) ;  Boswell  v.  State,  111  Ind.  47,  11  N.  £.  788 
(nolle  prosequi  after  plea  of  guilty) ;  Buff  v.  Com.  19  Ky.  L.  Rep.  1064, 
42  S.  W.  907  (dismissal  after  jury  sworn  and  state's  evidence  given) ; 
Com,  V.  Smith,  149  Mass.  9,  20  N.  £.  161  (where  the  court  nolle  prose- 
quied  the  case  after  hearing  evidence  of  government)  ;  State  v.  Richa/rd- 
80n,  47  S.  C.  166,  35  L.  R.  A.  238,  25  S.  E.  220  {die- 
turn);  State  y.  Stehhins,  29  Conn.  463,  79  Am.  Dee.  223 
[dictum);  United  States  y.  Shoemaker,  2  McLean,  114,  Fed. 
Cas.  No.  16,279  (after  witnesses  were  sworn);  Mount  v.  State, 
14  Ohio,  295,  45  Am.  Dec.  542  (after  conviction) ;  Jones  v. 
State,  55  Ga.  625  (after  the  case  had  gone  to  the  jury) ;  Orogan  v. 
State,  44  Ala.  9;  Williams  v.  Com,  78  Ky.  93;  Reynolds  v.  State,  3  Ga. 
53;  Com.  v.  Tuck,  20  Pick.  356;  Mount  v.  State,  14  Ohio,  295,  45  Am. 
Bee.  542;  State  v.  Champeau,  52  Vt.  313,  36  Am.  Rep.  754  (basing  this 
conclusion  on  the  long  and  undisputed  practice  in  the  county  courts) ; 
Franklin  v.  State,  85  Ga.  570,  11  S.  E.  876  (nolle  prosequi  after  plea  of 
not  guilty  and  jury  were  sworn). 

Compare  People  v.  Pline,  61  Mich.  247,  28  N.  W.  83,  to  the  effect  that  a  nolle 
prosequi  entered  after  a  disagreement  of  the  jury  and  consequent  dis- 
charge for  good  cause  does  not  bar  a  subsequent  prosecution  for  the 
same  offense. 

As  to  the  rule  in  conspiracy,  see  State  v.  Jackson,  7  S.  C.  N.  S.  283,  24  Am. 
Rep.  476,  holding  that  where,  upon  a  charge  of  conspiracy  to  defraud 
against  two,  a  nolle  prosequi  is  entered  against  one  before  verdict,  judg- 
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ment  eaniioi  1m  rendered  against  the  other,  aa  the  nolle  pro9equi  leavea 
the  indictment  charging  the  accused,  with  conspiring  by  himself. 

Dismissal  hj  the  prosecuting  officer  aa  to  a  count  upon  which  the  defendant 
waa  put  upon  trial,  ajid  thus  placed  in  jeopardy,  operates  as  an  acquit- 
tal of  that  count.    Btaic  r.  Patterson,  116  Mo.  505,  22  S.  W.  696. 

But  if  the  defendant  does  not  claim  a  yerdict,  but  waiyes  his  right  to  in- 
list  upon  it,  and  the  prosecuting  officer  hj  the  advice  of  the  court  enters 
a  nolle  prosegui,  or  a  discontinuance  of  the  prosecution,  a  subsequent 
trial  for  the  same  offense  is  not  barred.    Btate  t.  Oarvey,  42  Conn.  232. 

And  a  criminal  prosecution  continued  nisi,  in  which  the  defendant  was 
never  tried,  is  no  bar  to  a  second  prosecution.  Com.  v.  OaXligan,  156 
Mass.  270,  30  N.  £.  1142.  The  court  said  that  a  continuance  nisi 
•mounts  to  a  discontinuance;  that  this,  however,  is  not  equival^it  to  an 
acquittal ;  that  the  defendant  was  never  put  upon  trial  in  that  prosecu- 
tion, and  the  discontinuance  which  was  the  result  of  the  continuance  nisi 
was  no  more  a  bar  to  the  new  complaint  than  an  entry  of  nolle  proeequi 
before  the  commencement  of  the  trial  would  be;  and  cited  Com.  v.  Tuck, 
20  Pick.  356;  €om,  v.  iSfco^^  121  Mass.  33. 

In  Oregon  the  statute  provides  that  a  criminal  action,  after  indictment, 
can  only  be  dismissed  by  the  courts  either  on  its  own  motion  or  on  the 
application  of  the  district  attorney,  and  in  furtherance  of  justice,  and 
that  the  reason  of  the  dismissal  must  be  set  forth  in  the  journal;  but 
such  a  dismissal  is  not  a  bar  to  another  prosecution  for  the  same  of- 
fense, if  the  crime  charged  be  a  felony.  HiU's  Code,  %%  1527, 1528,  1529. 
And  in  State  v.  ReinKart,  26  Or.  466,  38  Pac.  822,  it  was  held  that  the 
dismissal  of  an  indictment  for  felony  before  jeopardy  attaches  is  not  a 
bar  to  another  prosecution  for  the  same  (^ense,  although  the  reason  for 
the  dismiaeal  is  not  set  forth  in  the  journal  as  required  by  this  statute. 

In  People  V.  Jify  Sam  Chung,  04  Gal.  304,  29  Pac  642,  the  defendants  were 
put  upon  trial  upon  a  charge  of  petit  larceny  by  a  court  of  competent 
jurisdiction,  and  upon  the  conclusion  of  the  evidence^  the  court,  believing 
that  the  evidence  proved  grand  larceny,  refused  to  render  judgment,  but 
dismissed  the  action  of  its  own  motion.  Subsequently  the  defendants 
were  put  on  trial  for  grand  larceny  in  another  court  having  jurisdiction 
of  that  offense,  where  they  pleaded  the  action  of  the  former  court  as 
former  jeopardy.  On  appeal  it  was  held  that  jeopardy  had  attached  t« 
them  long  before  the  court  dismissed  the  action,  and  it  could  not  de- 
prive them  of  any  benefit  to  be  derived  from  that  jeopardy  by  refusing 
to  allow  the  case  to  go  to  judgment^  even  though  it  was  aware  that  by 
reason  of  an  error  of  law  committed  during  the  progress  of  the  trial,  or 
by  reason  of  insufficiency  of  the  evidence  to  suppcn-t  the  charge,  a  mis- 
trial would  be  the  necessary  result;  and  that  if  the  evidence  in  the  case 
proved  a  petit  larceny  the  court  should  have  found  the  defendants 
guilty;  if  the  proof  was  lacking  to  establish  such  offense,  it  should  have 
found  the  defendants  not  guilty. 

•State  v.  Ingram,  16  Kan.  14;  O'Brien  v.  State,  91  Ala.  25,  8  So.  560;  Jack- 
son V.  State,  76  Ga.  651 ;  Dye  v.  State,  130  Ind.  87,  29  N.  E.  771 ;  Dilger  ▼. 
Com.  88  Ky.  551,  11  S.  W.  651  (dictum) ;  People  v.  Kuhn,  67  Mich.  4C3, 
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35  N.  W.  88;  Ex  parte  Donaldson,  44  Mo.  149;  State  ▼.  Blaoktoell,  9 
Ala.  79;  State  v.  Homshy,  8  Kob.  (La.)  583,  41  Am.  Dec.  314  (holding 
th&t  where  a  former  conviction  has  been  set  aside  and  a  new  trial 
granted,  and  the  district  attorney  has  thereupon  entered  a  nolle  prose- 
qui, the  accused  may  be  tried  upon  a  new  indictment  charging  the  of- 
fense of  which  he  was  convicted). 

That  an  indictment  on  which  a  change  of  venue  has  been  taken  is  then  nolle 
prosequied  does  not  bar  the  prosecution  of  another  indictment  for  the 
same  offense.    State  v.  MoLeod,  136  Mo.  109,  37  S.  W.  828« 

An  order  entered  at  the  instance  of  the  commonwealth's  attorney,  before 
trial,  that  one  indicted  for  malicious  cutting  would  be  tried  for  a  mis- 
demeanor only,  instead  of  a  felony,  after  which  the  case  was  dismissed 
and  referred  again  to  the  grand  jury,  which  again  returned  an  indict- 
ment for  malicious  cutting,— does  not  prevent  the  trial  court  from  try- 
ing and  convicting  the  prisoner  on  that  charge^  although  the  order  was 
never  set  aside.    King  v.  Com.  15  Ky.  L.  Rep.  247,  22  S.  W.  750. 

But  a  plea  of  former  jeopardy  in  a  prosecution  for  assault  and  battery 
should  be  sustained  where  it  is  shown  thereunder  that  nolle  prosequi  was 
entered  over  defendant's  objections  in  a  former  prosecution  for  the  same 
assault,  under  an  information  which  did  not  give  the  true  name  of  the 
person  assaulted,  but  described  him  by  a  name  by  which  he  was  com- 
monly known.    Elehash  v.  State,  35  Tex.  Crim.  Rep.  599,  34  S.  W.  928. 

18.  —  as  to  one  of  several  countB. 

A  prosecution  terminated  by  a  nolle  prosequi  entered  as  to  one 
oount  is  no  bar  to  a  prosecution  under  the  remaining  counts.^ 

^Bamett  v.  State,  54  Ala.  679;  Dealy  v.  United  States,  152  U.  S.  539,  38  L. 
ed.  545,  14  Sup.  Ct.  Rep.  080;  State  v.  Taylor,  84  N.  G.  773.  See  also 
State  V.  Whittier,  21  Me.  341,  38  Am.  Dec.  272,  holding  that  a  nolle  pros- 
equi may  be  entered  as  to  one  coimt,  and  not  as  to  the  others,  wliere  it 
is  objected  that  an  irregularity  exists  sufficient  to  warrant  the  setting 
aside  of  a  verdict. 

But  Hall  V.  People,  43  Mich.  417,  5  N.  W.  449,  holds  that  where  a  prisoner 
has  been  once  in  jeopardy  upon  a  count  which  was  withdrawn  by  the 
judge  at  the  trial,  he  cannot  be  afterward  held  upon  it. 

In  Com,  V.  Dunstei;  145  Mass.  101,  13  N.  E.  350,  however,  this  rule  was 
recognizedf  and  several  cases  were  cited ;  but  it  was  said  that  in  all  such 
cases  the  matter  upon  which  the  nolle  prosequi  operates  is  a  distinct 
and  independent  charge,  and,  when  entered,  the  nolle  prosequi  leaves  an 
offense  formally  as  well  as  substantially  charged,  being  the  same  of- 
fense which  was  charged  in  the  original  complaint  or  indictment.  And 
it  was  held  that  the  prosecuting  officer  cannot,  by  means  of  a  nolle  prose- 
qui, put  the  defendant  upon  trial  for  an  offense  differing  from  any  of- 
fense with  which  he  was  formally  charged  in  the  complaint  or  indict- 
ment, and  that  where  there  is  no  distinct  offense  alleged  upon  which  the 
nolle  prosequi  can  operate,  and  yet  leave  an  offense  sufficiently  charged 
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upon  which  the  defendant  can  be  convicted,  the  entry  of  noUe  pro$equi 
bars  further  prosecution. 

In  Murphy  r.  State,  26  Neb.  807,  41  K.  W.  792,  the  indictment  charged  the 
defendant  with  four  separate  violations  of  the*  liquor  law  of  the  state. 
He  was  placed  upon  trial  under  three  counts  in  the  indictment.  Before 
entering  upon  the  trial  he  filed  his  spedal  plea  in  bar,  alleging  that  upon 
arraignment  he  pleaded  not  guilty  to  each  of  the  four  counts  thereof, 
when  he  was  placed  upon  trial  and  the  jury  impaneled  and  sworn  to  tiy 
the  issue  thus  joined;  that  the  county  attorney,  over  his  objecticm  and 
protest,  then  Reeled  to  proceed  with  the  trial  under  but  one  of  the 
counts;  that  upon  said  trial  a  verdict  of  not  guilty  was  returned  by 
the  jury,  when  he  was  discharged  by  the  court.  It  was  held  that  the 
court  erred  in  sustaining  a  general  demurrer  interposed  by  the  prosecu- 
tion to  this  plea. 

19.  —  as  to  ttate'i  evidenoe. 

A  prosecution  terminated  by  an  agreement  to  tnm  state's  evidence, 
or  to  plead  guilty  to  another  indictment,  is  no  bar  to  a  further  pros- 
ecution for  the  same  offense.^ 

*Btate  V.  Lopee,  19  Mo.  254,  holding  that  if  such  agreement  can  be  recog- 
nized anywhere  it  must  be  by  the  executive  on  an  application  for  pardon, 
and  with  the  executive  it  might  have  very  great  weight.  See  also  State 
V.  Lyon,  81  N.  C.  600,  31  Am.  Rep.  518.  Compare  State  v.  Graham,  41 
N.  J.  L.  15,  32  Am.  Rep.  174  (holding,  upon  the  attorney  general's  ap- 
plication to  the  appellate  court  for  instructions  as  to  what  course  to 
pursue,  that  an  accomplice  who  becomes  state's  evidence  is  entitled  to 
judicial  recommendation  to  the  pardoning  power;  but  that,  inasmuch  as 
there  was  no  agreement  with  the  accused  not  to  prosecute,  a  noUe 
prosequi  should  not  be  entered,  leaving  the  accused,  if  convicted,  to  ex- 
ecutive clemency) ;  Whiskey  Cases,  99  U.  S.  594,  26  L.  ed.  399  (holding 
that  where  an  accomplice,  under  an  agreement  with  the  district  attor- 
ney that  he  should  not  be  further  prosecuted,  testified  fairly  and 
fully  against  his  associates,  a  nolle  prosequi  not  having  been  entered,  he 
may  not  plead  such  agreement  in  bar  to  further  prosecution  against  him, 
or  avail  himself  of  it  upon  trial,  but  has  merely  an  equitable  title  to  eac- 
ecutive  clemency) ;  and  United  States  v.  Lee,  4  McLean,  103,  Fed.  Gaa. 
Ko.  15,588.    See  also  Com.  v.  Knapp,  10  Pick.  493,  20  Am.  Dec.  534. 

A  contrary  doctrine  has  been  followed  in  Texas.  Bowden  v.  State,  1  Tex. 
App.  137  {nolle  prosequi  upon  defendant's  agreement  to  turn  state's  evi- 
dence; error  to  sustain  demurrer  of  state  to  plea  setting  up  this  fact). 
See  also  Hardin  v.  State,  12  Tex.  App.  186. 

A  plea  of  having  turned  state's  evidence  against  accomplices,  put  in  on  a 
trial  for  burglary,  and  not  denied  by  the  state,  should  not  be  submitted 
to  a  jury,  but  belongs  to  the  con8idera;tion  of  the  court,  which  should 
enter  a  nolle  prosequi  or  dismiss  the  case.  Camron  v.  State,  32  Tex. 
Crim.  Rep.  180,  22  S.  W.  682.  Tn  this  case  the  court  said:  "We  do  not 
think  such  a  defense  as  we  are  here  considering  comes  under  the  char- 
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acter  of  special  pleas  which  are  to  be  submitted  and  passed  npon  by  a 
Jury,  as  former  acquittal  or  conviction  or  the  constitutional  plea  of 
former  jeopardy,  .  .  .  but  rather  belongs  to  those  matters  addressed 
solely  to  the  consideration  of  the  court>  and  for  which  a  nolle  prosequi 
should  be  entered,  or  the  case  dismissed;  and  where  such  a  defense  is 
set  up,  and  not  denied  by  the  state,  and  it  appears  that  a  valid  contract 
was  made  by  the  proper  ofiKcers  representing  the  state,  and  the  contract 
has  been  carried  out  by  the  defendant  in  good  faith,  the  court  should 
dismiss  the  causey  setting  up  in  the  judgment  the  reasons  therefor.  .  .  . 
While  it  is  true  that  any  such  contract  should  be  made  with  the  district 
or  county  attorney  with  the  consent  of  the  court,  .  .  .  yet  we  think, 
where  the  court  sees  the  contract  was  made  and  the  defendant  acted  in 
perfect  good  faith,  it  should  be  recognized  by  the  court.** 

20.  Beqnitites  of  plea. 

The  plea  must  show  that  there  was  in  fact  a  jeopardy  for  the  same 
offense,  and  aver  the  f  acts.^ 

^Lyman  y.  Btate,  47  Ala.  686;  ItiKSauley  y.  BiiUe,  26  Ala.  135;  AthU%e  v. 
Biai€^  16  Ark.  568;  Wilson  v.  State,  16  Ark.  601;  Bird  v.  Btate,  53  Ga. 
602  (former  indictment  nolle  prosequied,  with  defendant's  consent). 
Compare  People  y.  Jonee,  48  Mich.  654,  12  N.  W.  848  (allegation  of  dis- 
charge ol  jury  sufficient  though  absence  of  neoeesity  was  not  alleged). 
As  to  plea  of  pendoicy  of  former  indictment,  see  §  47,  infra. 

A  plea  of  former  acquittal  resulting  from  a  discharge  of  the  jury,  in  the 
absence  of  defendant^  after  it  had  had  the  case  under  consideration 
some  twelve  hours,  is  insufficient  where  it  fails  to  set  out  by  exhibit  the 
Judgment  of  mistrial  and  discharge  of  the  jury.  Wheelock  v.  Btate 
(Tez.  Grim.  App.)  38  S.  W.  182. 

But  Woodward  y.  Btate  (Tez.  Grim.  App.)  58  S.  W.  135,  holds  that  a  plea 
of  former  jeopardy,  based  on  a  mistrial  in  the  same  courts  is  not  defect- 
ive because  it  does  not  set  out  the  indictment^  verdict,  and  judgment  in 
full,  since  the  court  must  take  judicial  notice  thereof. 

21.  Verdict  set  aside  on  application  of  accused. 

The  plea  of  once  in  jeopardy  is  not  sustained  by  proof  of  a  former 
trial  of  the  same  indictment,  resulting  in  a  verdict  of  guilty,  which 
has  been  set  aside  at  the  instance  of  defendant^ 

Worn,  V.  Arnold,  83  Ey.  1,  6  Grim.  L.  Mag.  61,  with  note  collating  eases  pro 
and  eon;  Btate  v.  Blaiadell,  59  N.  H.  328  (perjury;  verdict  set  aside  on 
motion  for  misconduct  of  jury).  Following  Btate  v.  Prescott,  7  N.  H. 
287;  Taylor  v.  Btate,  110  Oa.  150,  36  S.  E.  161;  Btate  v.  Bowman,  94 
Iowa,  228,  62  N.  W.  759  (verdict  set  aside  for  lack  of  competent  evi- 
dence). 

As  to  the  rule  where  the  verdict  is  as  to  one  of  several  counts  or  for  a  lesser 
degree,  see  infra,  {{  27,  39. 
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Where  final  judgment  is  revened  on  account  of  an  erroneoua  tentenee,  and 
the  case  remanded,  under  Mass.  Pub.  Stat.  chap.  187,  S  13,  for  a  proper 
sentence,  after  the  prisoner  has  served  a  part  of  his  time  under  the 
original  sentence,  the  resentence  does  not  put  him  twice  in  jeopardy, 
within  the  meaning  of  the  Constitution.  Com,  v.  Murphy,  174  Mass. 
360,  54  N.  E.  860,  with  note  in  48  L.  R.  A.  393,  Affirmed  in  177  U.  S. 
165,  44  L.  ed.  711,  20  Sup.  Gt.  Rep.  639. 

So  held  also  in  MoD<mald  v.  State,  79  Wis.  651,  46  N.  W.  863,  of  the  Wis- 
consin statute  (Wis.  Rev.  Stat.  §  2412)  requiring  the  resentence  of 
.prisoners  upon  reversal  of  a  judgment  against  them  for  an  error  in  the 
seotencOi 

y.    FOBMEB  ACQUITTAL  OB  FOBMEB  CONV^ICTION. 

[These  pleas  are  essentially  distinct  in  matter  of  fact,  and  there- 
fore of  allegation ;  but  the  same  rules  of  procedure  apply  to  each. 
They  are  founded  upon  the  well-established  principle  that  the  ac- 
cused shall  not  be  twice  tried  for  the  same  offense. 

In  8imco  v.  State,  9  Tex.  App.  338,  the  court  attempted  to  draw 
a  distinction  between  the  two  pleas,  holding  that  "former  acquittal" 
is  available  where  the  transaction  was  the  same,  and  the  two  indict- 
ments were  susceptible  of,  and  must  be  sustained  by,  the  same  proof , 
while  "former  conviction"  requires  only  that  the  transaction  or  fact 
should  be  the  same;  but  this  rule  does  not  seem  to  have  been  fol- 
lowed.] 

22.  The  objection  to  be  raised  by  plea. 

The  objection  of  a  former  acquittal  or  former  conviction  must  be 
taken  by  plea  ;^  and  an  improper  refusal  to  accept  such  plea  is  error.* 

^State  ▼.  Barnes,  32  Me.  530;  Pitner  v.  State,  44  Tex.  678  (habeas  corpus 
not  a  proper  remedy) ;  Brill  v.  State,  1  Tex.  App.  152  (same  effect) ;  Ea 
parte  Clements,  50  Ala.  459  (nor  will  mandamus  be  awarded) ;  Burton  v. 
State,  115  Ala.  1,  22  So.  585;  Guenther  v.  People,  22  Colo.  121,  43  Pac. 
499;  Ball  v.  State,  C7  Miss.  358,  7  So.  353.  And  see  Riokles  ▼.  State,  68 
Ala.  538  (holding  record  of  former  conviction  or  acquittal  not  admissible 
under  plea  of  not  guilty).  Compare  State  v.  Martin,  30  Wis.  216,  11 
Am.  Rep.  567,  holding  that  after  reversal  on  the  second  trial  no  new 
plea  need  be  interposed,  especially  if  defendant  had  not  been  rear- 
raigned. 

N.  Y.  Code  Crim.  Proc.  §  332,  recognizes  this  plea,  and  provides  that  it  may 
be  pleaded  either  with  or  without  the  plea  of  not  guilty. 

In  Mann  v.  State,  23  Fla.  610,  3  So.  207,  the  defendant  moved  in  arrest  of 
a  judgment  of  conviction  for  murder  upon  the  grounds  (1)  that  there 
had  been  a  former  trial  upon  an  indictment  which  had  been  nolle  pro9^ 
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quied,  and  a  second  indictment  and  trial  thereunder  resulting  in  the  oon- 
▼iction  appealed  from;  and  (2)  that  the  jury  in  the  first  trial  had  found 
a  yerdict  of  guilty,  with  recommendation  to  mercy,  while  the  jury  in 
the  second  trial  found  a  verdict  of  guilty,  without  such  recommenda- 
tion. It  waa  held  that  the  motion  was  properly  overruled  because,  so  far 
aa  the  pleadings  and  records  up  to  the  time  of  the  motion  showed,  the 
8eo<md  trial  was  entirely  new;  but  the  court  said  that  even  if  the  ques- 
tion had  been  properly  presented  it  would  not  have  availed;  that  the 
motion  did  not  present  the  case  of  a  person  on  trial  for  a  higher  offense 
and  convicted  of  a  lower  grade  of  that  offense.  The  recommendation  to 
mercy  did  not  change  the  nature  or  grade  of  the  crime,  but  only  the 
manner  of  punishment. 

Some  of  the  courts  hold  that  such  a  plea  is  necessary  where  the  verdict  has 
been  in  another  court,  or  in  the  same  court  upon  another  indictment,  be- 
cause the  plea  would  be  necessary  to  present  extraneous  matters  from 
another  record;  but  that  where  the  verdict  has  been  in  the  same  court 
upon  the  same  indictment  no  plea  is  necessary,  because  the  court  will 
take  judicial  notice,  or,  more  correctly  speaking,  will  look  through  the 
entire  record  of  the  case.    State  v.  Oroaa,  44  W.  Va.  316,  29  S.  E.  527. 

People  V.  Benneit,  114  Gal.  66,  46  Pac  1013,  was  a  case  in  which  the  defend- 
ant was  twice  tried  in  the  same  court  upon  the  same  indictment;  and  it 
was  there  ruled  that,  in  order  to  avail  himself  of  the  plea  of  once  in 
jeopardy,  the  defendant  must  plead  it  specially;  but  that  he  could  not 
raise  the  question  upon  his  motion  for  a  new  trial.  But  upon  an  ap- 
plication for  a  writ  of  habeas  corpus  by  the  same  defendant  (reported  in 
84  Fed.  324),  the  Federal  court  held  that  no  such  plea  or  evidence  is 
necessary,  because  the  court  itself  is  bound  to  take  judicial  notice  of 
every  step  shown  by  its  own  record  to  have  been  taken  in  the  prosecution 
of  the  case  befcMre  it, — ^notice  not  only  of  the  petitioner's  arraignment, 
and  of  his  plea  upon  such  arraignment,  but  also  of  the  verdict  rendered 
upon  the  former  trial  of  the  same  case,  and  entered  upon  the  record  of 
the  court  as  a  perpetual  memorial  of  its  rendition;  and,  having  judicial 
knowledge  of  such  facts,  the  court  is  bound  to  know  that,  under  the  Con- 
stitution, it  no  longer  has  jurisdiction  to  retry  the  petitioner  for  the  of- 
fense of  which  he  had  been  acquitted  by  such  former  verdicts  But  it  was 
also  held  that  a  writ  of  habeas  corpus  is  not  available  to  the  defendant 
in  such  case;  that  his  remedy  is  by  writ  of  error  to  the  United  States 
Supreme  Court. 

In  State  v.  Fry,  98  Tenn.  323,  39  S.  W.  231,  it  was  held  that  acquittal  of 
one  of  several  offenses  embraced  in  an  indictment,  resulting  by  implica- 
tion from  a  verdict  of  guilty  upon  a  former  trial  as  to  the  other  of- 
fenses charged,  is  available  on  a  subsequent  retrial,  without  a  formal 
plea,  aa  it  fully  appears  from  the  record. 

And  in  Johneon  v.  State,  27  Fla.  245,  9  Bo.  208,  it  was  held  that,  upon  the 
second  trial  of  a  person  whose  conviction  of  a  lesser  offense  under  an  in- 
dictment charging  a  higher  has  been  reversed  at  his  instance,  it  is  un- 
necessary to  specially  plead  acquittal  of  the  higher  grade;  but  he  may 
be  tried  upon  the  same  indictment  for  the  offense  of  which  he  was  con- 
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▼icted,  with  direction!  to  the  jury  to  confine  their  inquiries  to  that 
grade  and  thoee  lower  which  may  be  legally  included. 

In  Miwon  v.  State,  35  Tex.  Crim.  Bep.  458,  34  B.  W.  290,  it  was  held  to  bo 
"immaterial  whether  the  plea  setting  up  this  defense  [of  former  acquit- 
tal] was  in  proper  form  or  not  The  former  acquittal  having  been  in 
the  same  courts  it  was  competent  for  the  court  to  take  cognizance  of 
such  acquittal,  under  a  plea  of  not  guilty,  notvrithstanding  a  new  indict- 
ment was  found  in  said  case,  and  the  defendant  put  upon  trial  upon  such 
new  indictment." 

*State  r.  Johnson,  11  Ner.  273  (statutory) ;  Com.  v.  Bobin$on,  126  Mass. 
269,  30  Am.  Bep.  674. 

23.  Test. 

Unless  the  facts  proved  upon  the  trial  under  the  first  indictment 
would  warrant  a  conviction  under  the  second  indictment^  an  acquittal 
upon  the  first  indictment  is  no  bar  to  the  second.^ 

^Rew  V.  Vandercomb,  2  Leach  G.  L.  708;  Foster  v.  State,  39  Ala.  229;  Com. 
r,  Bakeman,  106  Mass.  53 ;  State  ▼.  IngaUe,  98  Iowa,  728,  68  N.  W.  445 ; 
Turner  v.  Com.  19  Ey.  K  Bep.  1161,  42  S.  W.  1129;  State  v.  English, 
14  Mont  399,  36  Pac  815;  Winn  v.  State,  82  Wis.  571,  52  K.  W.  775. 

Or,  as  it  is  stated  by  some  of  the  courts,  the  plea  of  autrefois  00911ft  is  good 
where  the  evidence  necessary  to  support  the  second  indictment  would  have 
been  sufUdent  to  secure  a  legal  conviction  upon  the  first.  Davis  v.  Peo- 
ple, 22  Colo,  1,  43  Pac.  122;  State  v.  Waterman,  87  Iowa,  255,  64  N.  W. 
359 ;  State  v.  WiUiams,  45  La.  Ann.  936,  12  So.  932. 

In  Dill  V.  People,  19  Colo.  469,  36  Pac.  229,  the  rule  for  determining  whether 
or  not  a  plea  of  autrefois  acquit  is  sufficient  in  law  is  stated  thus: 
Was  the  matter  set  out  in  second  indictment  admissible  as  evidence 
under  the  first,  and  could  a  conviction  have  been  properly  maintained 
upon  such  evidence?  If  yes,  then  the  plea  is  sufficient;  otherwise  it  is 
not 

In  State  v.  Broumrigg,  87  Me.  500,  33  Atl.  11,  the  test  was  held  to  be,  not 
what  facts  were  offered  in  evidence  in  the  trial  upon  the  first  indictment, 
but,  from  the  record,  what  facts  might  have  been  proved  under  that  in- 
dictment, and  whether  the  same  facts,  if  proved  under  the  second  indict- 
ment, would  warrant  a  conviction. 

24.  Same  act  being  several  offenses  of  same  degree. 

When  several  offenses  of  the  same  kind  and  degree  are  committed 
at  the  same  time  by  the  same  act^  a  conviction  or  acquittal  of  one  bars 
a  prosecution  for  the  others.^ 

'Thus,  a  conviction  or  acquittal  under  either  of  two  informations  charging 
identical  assault  of  the  same  person — one  charging  an  intent  to  kill,  the 
other  to  rob — is  a  bar  to  a  trial  under  the  other.  State  v.  Chinault, 
55  Kan.  32G,  40  Pac  662. 
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And  a  plea  of  former  acquittal  on  a  charge  of  forcible  treBpass  bars  a  proee- 
cation  for  forcible  entry  and  detainer  which  the  prosecuting  officer  ad- 
mits was  the  same  transacti^m.  Biate  r.  Law9<m,  123  N.  G.  740,  31  S. 
K667. 

And  an  acquittal  under  an  indictment  charging  defendant  with  carrying  on 
his  person  '^rass  knuckles"  bars  a  subsequent  prosecution  for  carrying 
on  his  person  knuckles  made  of  a  hard  substance  other  than  brass. 
Morrison  y.  Biaie,  38  Tex.  CriuL  Bep.  392«  43  S.  W.  113. 

And  a  prosecution  for  breach  of  the  peace  by  shooting  and  firing  off  pistols 
and  other  firearms  in  the  streets  bars  a  prosecution  for  wilfully  and 
maliciously  injuring  the  courthouse  by  shooting  through  the  windows, 
predicated  upon  the  same  acts.  Reddy  v.  Com.  97  Ky.  784, 31  8.  W.  730. 
^7he  commonwealth,"  said  the  court,  "by  giving  different  names  to  the 
same  thing  done,  or  by  prosecuting  under  different  statutes,  cannot  mul- 
tiply offenses  out  of  one  and  the  same  thing  done  by  the  accused." 

6o,  too,  a  conviction  for  rudely  displaying  a  pistol,  and  firing  the  same  at 
and  near  a  church,  is  a  bar  to  a  prosecution  based  on  the  same  transac- 
tion, for  firing  into  the  church.  Landrum  v.  State,  37  Tex.  CMm.  B^. 
666,  40  8.  W.  737. 

The  mere  fact  that  in  a  former  indictment  for  larceny  the  de9cripti<m  of  the 
things  alleged  to  have  been  stolen  was  such  that  the  same  evidence 
which  would  warrant  a  conviction  upon  that  indictment  might  also  bo 
sufficient  to  warrant  a  conviction  of  the  offenses  charged  in  the  present 
indictment  does  not,  of  itself,  raise  a  presumption  that  the  former  of- 
fause  was  the  same,  so  as  to  support  a  plea  of  former  acquittal,  without 
further  evidence  of  their  identity.  However  it  might  be  in  a  case  where 
the  former  desciiptions  of  the  articles  and  the  averments  of  the  time  and 
place  of  the  offense  so  far  ccnrresponded  as  to  appear  on  the  face  of  the 
indictment  to  relate  to  the  same  larceny  subsequently  charged,  the  de- 
fendant must  go  further,  and  prove  the  identity  of  the  offenses,  in  a  case 
where  in  both  indictments  the  amount  of  property  charged  to  have  been 
stolen  and  the  time  of  the  all^;ed  larceny  differ  from  the  averments  of 
the  former  indictments.  Com,  y.  Fredericks,  165  Mass.  465,  29  N.  E. 
9ZZ. 

In  Quitgow  y.  Btate,  1  Tex.  App.  47,  28  Am.  Hep.  396,  the  theft  of  several 
articles  at  one  time  and  by  one  act  was  held  to  constitute  but  one  of- 
fense; and  acquittal  or  conviction  of  the  theft  of  one  article  is  a  bar  to 
the  prosecution  for  theft  of  the  other.  To  the  same  effect,  Wilson  v. 
Btate,  45  Tex.  76,  23  Am.  Rep.  602.  And  Hudson  v.  Btate,  9  Tex.  App. 
151,  35  Am.  Bep.  732,  holds  to  the  same  effect,  even  when  the  articles 
belonged  to  different  persons.  But  see  contra,  as  to  this  last  point, 
Wright  v.  Btate,  17  Tex.  App.  152. 

A  prosecution  upon  a  charge  laid  at  a  date  anterior  to  a  former  indictment 
is  barred  by  a  conviction  or  acquittal  upon  such  former  indictment, 
where  the  offense  charged  is  a  continuing  one.  People  v.  Coo,  107  Mich. 
435,  65  N.  VV.  283.  8o  holding  of  the  offense  of  continuous  keeping  of 
house  of  illfame  resorted  to  for  purposes  of  prostitution,  in  violation  of 
3  How.  (Mich.)  Anno.  8tat.  S  9286.    But  a  conviction  of  selling  liquors 
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on  a  specified  day  without  haying  paid  the  annual  tax  is  not  a  bar  to  a 
subsequent  prosecution  for  selling  liquors  on  a  previous  day  in  the  same 
year  without  having  paid  such  tax,  under  3  How.  (Mich.)  SUt.  §  22SZdl^ 
providing  that  each  violation  of  the  act  shall  constitute  a  separate  and 
complete  offense.    People  v.  Oault,  104  Mich.  575,  62  N.  W.  724. 

So,  a  conviction  under  an  indictment  for  keeping  a  common  nuisance  on  May 
1,  and  on  divers  other  days  between  such  day  and  the  finding  of  the  in- 
dictment, October  31,  is  a  bar  to  a  second  indictment  at  the  following 
April  term,  charging  defendant  with  keeping  a  common  nuisance  October 
17,  and  on  divers  other  days  between  that  day  and  the  finding  of  such  in- 
dictment   State  V.  Brotonrigg,  87  Me.  500,  33  Atl.  11. 

And  an  acquittal  under  a  complaint  for  unlawfully  exposing  intoxicating 
liquors  for  sale  on  a  certain  day,  "and  on  divers  times  and  days  between 
that  day  and  November  21,  1892,"  is  a  bar,  by  virtue  of  Mass.  Pub.  Stat, 
chap.  200,  S  6,  to  a  second  complaint  for  the  same  offense  on  November 
20,  1802,  notwithstanding  the  former  complaint  was  received  and  sworn 
to  November  20,  and  on  the  former  trial  all  evidence  against  the  defend- 
ant concerning  November  20  was  excluded  at  his  request.  Com.  v.  QotUet, 
160  Mass.  276,  35  N.  E.  780.  See  also  Com.  v.  Robinson,  126  Mass.  259, 
80  Am.  Rep.  674,  holding  an  acquittal  for  illegally  selling  intoxicating 
liquors  from  January  1  to  May  28  to  be  a  bar  to  a  complaint  for  like 
offenses  from  January  1  to  August  1  of  the  same  year. 

But  under  N.  Y.  Stat.  (Laws  1857,  chap.  628)  each  sale  constitutes  a  sep- 
arate offense;  and  an  acquittal  on  a  charge  of  selling  liquor  after  a  cer- 
tain date  is  no  bai*  to  an  indictment  for  sales  made  prior  to  that  date* 
People  V.  Sinell,  131  N.  Y.  571,  30  N.  E.  47. 

And  a  plea  of  former  acquittal  of  keeping  a  liquor  nuisance  is  no  defense 
to  acts  committed  after  the  return  of  the  former  indictment.  State  v. 
Ingraham,  06  Iowa,  278,  66  N.  W.  152. 

And  a  conviction  for  keeping  an  unlicensed  dramshop  on  a  given  day  is  no 
bar  to  a  prosecution  for  keeping  it  on  a  subsequent  day,  under  an  or- 
dinance providing  that  each  day  it  is  kept  shall  constitute  a  separate 
offense,  where  the  proof  to  support  both  charges  is  not  the  same;  and  it 
is  immaterial  that  both  days  are  included  within  the  period  for  which 
one  license  should  be  issued.  Eureka  Bpringa  v.  O'Neal,  56  Ark.  350,  1& 
S.  W.  969. 

A  complaint  charging  one  with  having,  on  a  designated  day  and  on  divera 
days  thereafter,  up  to  and  including  another  designated  day,  unlawfully 
conducted,  opened,  and  carried  on  a  certain  gambling  game  known  as 
faro,  does  not  charge  a  continuous  offense,  such  that  a  conviction  there- 
on would  be  a  defense  to  an  indictment  charging  him  with  conducting 
such  game  on  a  designated  day  intermediate  between  the  other  two» 
People  V.  Bullivan,  9  Utah,  195,  33  Pac.  701. 

An  acquittal  under  an  indictment  charging  defendant  with  uttering  a 
forged  instrument,  with  the  fraudulent  intent  to  procure  goods,  wares, 
and  merchandise  from  a  specified  person,  is  a  bar  to  a  subsequent  prose- 
cution under  an  indictment  charging  defendant  with  the  offense  of  ob- 
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taining  the  same  property  by  false  pretenses.  Huff  v.  Com,  19  Ky.  L. 
Kep.  10G4,  42  S.  W.  907. 

la  State  ▼.  Egglesht,  41  Iowa,  574,  20  Am.  Rep.  612,  it  was  held  that  a  con- 
▼ietion  for  uttering  one  of  fotir  forged  chedcs,  drawn  on  different  parties, 
but  delivered  to  a  teller  of  a  bank  at  the  same  time,  barred  a  subse- 
quent prosecution  for  the  issuing  of  the  others,  as  the  whole  transaction 
constituted  but  one  offense. 

But  an  acquittal  under  an  information  for  uttering  and  publishing  a  forged 
note,  charging  that  the  names  of  sped  fled  persons  were  forged  by  de- 
fendanty  is  not  a  bar  to  a  subsequent  prosecution  for  forgery,  as  the  alle- 
gation in  the  former  information  that  defendant  forged  such  names  is 
simply  descriptive.    Beyerline  v.  State,  147  Ind.  126,  45  N.  £.  772. 

28.  —  being  different  offenses. 

When  the  same  act  of  the  accused  constitutes  two  or  more  offenses, 
the  lesser  of  which  is  necessarily  involved  in  the  greater,  and  when 
the  facts  necessary  to  convict  on  a  second  prosecution  would  necessa- 
rily have  convicted  on  the  first,  then  the  first  prosecution  to  final 
judgment  is  a  bar  to  the  second.^ 

But  when  the  same  act  constitutes  two  or  more  distinct  offenses,  the 
lesser  of  which  is  not  necessarily  involved  in  the  greater,  and  the  facts 
necessary  to  convict  on  a  second  prosecution  would  not  necessarily 
have  convicted  on  the  first,  then  the  first  prosecution  will  not  bar  the 
second,  although  the  offenses  were  both  committed  at  the  same  time 
and  by  the  same  act^ 

^Biaie  v.  Oleason,  66  Iowa,  203,  9  N.  W.  126  (that  conviction  of  simple  lar- 
ceny bars  prosecution  for  same  act  as  larceny  from  the  person) ;  Dinkey 
▼.  Com.  17  Pa.  126,  66  Am.  Dec.  642  (acquittal  for  seduction  bars  indict- 
ment for  fornication) ;  State  y.  Colgate,  31  Kan.  611,  47  Am.  Rep.  607, 

3  Pac.  346  (an  acquittal  of  arson  of  a  building  is  a  bar  to  a  subsequent 
prosecution  for  arson  of  the  books  of  account) ;  State  v.  Cooper,  13  N.  J. 
L.  361,  25  Am.  Dec.  400  (holding  that  conviction  of  arson  may  be  pleaded 
in  bar  to  an  indictment  for  murder  arising  from  the  unintentional  kill- 
ing of  a  person  while  in  commission  of  the  same  arson) .  And  see  Trip- 
left  V.  Com,  84  Ky.  193,  1  S.  W.  84;  Bryant  v.  State,  72  Ind.  400;  Com. 
Y.  Base  (Pa.)  8  Grim.  L.  Mag.  218;  United  States  v.  Lancaster,  2  Mc- 
Lean, 431,  Fed.  Gas.  No.  16,666;  Ew  parte  Rogere,  10  Tex.  App.  666,  38 
Am.  Hep.  664;  Smith  v.  State,  86  Ind.  663;  State  v.  Wilee,  26  Minn.  381, 

4  N.  W.  616. 

Thus,  a  conviction  of  robbery  under  an  indictment  alleging  it  to  have  been 
committed  by  aasault,  by  violence,  or  by  putting  in  fear  of  life  or  bodily 
injury,  is  a  bar  to  a  subseqtient  prosecution  for  assault  with  intent  to 
murder,  for  the  same  offense,  ^yilco9  v.  State,  6  lica,  571,  40  Am.  Rep. 
53;  Moore  v.  State,  33  Tex.  Grim.  Rep.  166,  26  S.  W.  1120.  The  court 
in  the  last  ease,  quoting  from  the  Wilcow  Caae  said  that  the  "assault  or 
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violence  in  the  robbery  case  being  an  essential  element  or  ingredient  of 
the  offense,  and  constituting  an  important  and  material  part  of  that  of- 
fense, as  it  does  in  the  offense  of  assault  with  intent  to  commit  murder, 
and  having  been  once  punished  in  the  robbery  ease,  as  a  material  part 
thereof,  it  cannot  be  again  punished,  as  it  would  be  if  the  judgment  be- 
low were  allowed  to  stand." 

And  a  conviction  of  assault  with  intent  to  murder  bars  a  subsequent  prose- 
cution for  robbery  based  on  the  same  transaction.  Her^ra  v.  Btate,  85 
Tex.  Crim.  Rep.  607,  34  S.  W.  943. 

And  a  conviction  of  aggravated  assault,  after  discharge  by  a  magistrate  on 
a  charge  of  assault  with  intent  to  kill,  is  a  bar  to  a  subsequent  indict- 
ment for  assault  with  intent  to  kill.  State  v.  Bmith,  63  Ark.  24,  13  8. 
W.  391.  See  also  Moore  v.  State,  71  Ala»  307  (that  conviction  of  assault 
and  battery  is  a  bar  to  an  indictment  for  assault  with  intent  to  mur- 
der). 

In  California  the  Penal  Code  (8  1159)  provides  that  the  "jury  may  find  the 
defendant  guilty  of  any  offense  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged,  or  of  an  attempt  to  commit 
the  offense."  And  one  who  has  been  convicted  of  assault,  upon  an  in- 
formation charging  him  with  assault  with  intent  to  kill,  cannot  there- 
after be  prosecuted  for  mayhem  committed  during  the  same  assault, 
without  violating  the  constitutional  provision  protecting  him  against  be- 
ing twice  convicted  of  the  same  offense,  as  under  the  charge  of  mayhem 
he  might  again  be  convicted  of  assault.  People  v.  Defoor,  100  Cal.  150, 
34  Pac.  642. 

A  finding  by  the  jury  of  grand  larceny  under  an  indictment  charging  both 
burglary  and  larceny,  but  which  is  defective  as  an  indictment  for  lar- 
ceny, is  a  bar  to  a  subsequent  trial  for  burglary,  but  not  to  a  subsequent 
indictment  for  the  larceny.    Bowen  v.  State,  106  Ala.  178,  17  So.  335. 

In  State  v.  DeGraffcnreid,  0  Bazt.  287,  a  conviction  of  burglary  with  intent 
to  commit  larceny  was  held  to  bar  an  indictment  for  the  larceny. 

And  in  Roberts  v.  State,  14  6a.  8,  58  Am.  Dec  529,  a  conviction  for  burglary 
w&s  held  to  bar  an  indictment  for  a  robbery. 

And  in  State  v.  St,  Clair,  42  La.  Ann.  765,  7  So.  713,  it  is  held  that  a  ver- 
dict of  guilty  of  larceny,  on  a  joint  indictment  for  burglary  and  larceny, 
in  a  single  count,  is  legal  and  valid,  and  constitutes  a  bar  to  a  new  trial, 
where  the  court  sends  the  jury  out  again  on  the  ground  that  their  find- 
ing is  not  responsive,  and,  on  their  failure  to  agree,  discharges  thenu 

But  Loahman  v.  State,  32  Tex.  Crim.  Hep.  563,  25  S.  W.  22,  holds  that  a 
previous  conviction  of  theft  committed  at  the  time  of  a  burglary  is  not 
a  bar  to  a  prosecution  for  the  burglary.  This  case  also  overrules  pre- 
vious Texas  cases  to  the  contrary.  To  the  same  effect.  Stats  v.  IngalU, 
98  Iowa>  728,  68  N.  W.  445. 

In  Michigan  the  Constitution  provides  that  no  person,  after  acquittal  upon 
the  merits,  shall  be  tried  for  the  same  offense.  And  a  conviction  of 
burglary  on  an  information  charging  that  defendant  broke  and  en- 
tered with  intent  to  steal  will  not  bar  a  prosecution  for  larceny  com- 
mitted at  the  same  time.    People  v.  Parroto,  80  Mich.  607, 45  N.  W.  514. 
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80,  in  Minnesota,  a  statute  (Pen.  Code,  S  303)  proyides  that  any  person 
who  enters  a  building  under  such  circumstanoee  as  to  constitute  burg- 
lary, and  commits  any  crime  therein,  is  punishable  therefor,  as  well  as 
for  the  burglary,  and  may  be  prosecuted  for  each  crime  separately.  And 
Biate  y.  Baekett,  47  Minn.  425,  50  N.  W.  472,  holds  that  an  acquittal 
for  burglaiy  does  not  bar  a  prosecution  for  larceny  involving  the  same 
act^ 

An  acquittal  under  an  indictment  charging  the  setting  fire  to  a  building 
"of"  a  person  named,  who  in  fact  was  in  possession  thereof,  is  a  bar  to  a 
subsequent  indictment  for  arson  charging  the  burning  of  the  same  build- 
ing, which  is  alleged  to  have  belonged  to  a  person  other  than  the  per- 
■cm  named  in  the  former  indictment,  but  to  have  been  used  by  the  latter. 
State  V.  Copeland,  46  S.  G.  13,  23  S.  £.  980. 

1!b  the  effect  that  a  plea  of  former  conviction  or  acquittal  cannot  be  sus- 
tained when  the  offenses  are  diff^ent,  though  committed  by  the  same 
act,  see  State  v.  Ross,  4  Lea,  4^;  State  v.  Martin,  76  Mo.  337 ;  People  v. 
Eelbing,  61  Cal.  620;  State  v.  Stewart  (Or.)  3  West  Coast  Rep.  229; 
Boioard  v.  State,  8  Tez.  App.  447;  Potter  v.  d^tate,  9  Tex.  App.  55; 
Teat  V.  State,  53  Miss.  439,  24  Am.  Rep.  708. 

A  plea  of  autrefois  acquit  showing  on  its  face  that  the  offense  for  which  the 
pris<mer  was  formerly  tried  is  separate  and  distinct  from  that  for  which 
he  stands  indicted  is  demurrable.  SttUe  v.  Evans,  33  W.  Va.  417,  10  S. 
E.  792.  In  this  case  the  plea  showed  that  the  killing  was  the  result  of 
a  separate  act  in  each  case,  committed  under  degrees  of  provocation  not 
necessarily  identical,  accompanied  by  apprehensions  not  necessarily  the 
same.  In  fine,  every  element  to  constitute  two  separate  offenses  ap- 
peared on  the  face  of  the  plea  to  exist  in  this  case,  and  therefore  the  de- 
murrer was  properly  sustained.  See  also,  as  holding  likewise.  State  v. 
Robinson,  12  Wash.  491,  41  Pac  884;  Winn  v.  State,  82  Wis.  571,  52  N. 
W.  775 ;  Ashton  v.  State,  31  Tex.  Crim.  Rep.  482,  21  S.  W.  48 ;  People  v. 
Ochotshi,  115  Mich.  601,  73  N.  W.  889.  In  State  v.  tfash,  86  N.  C.  651, 
41  Am.  Rep.  472,  where  a  person  fired  two  shots  in  quick  succession  into 
ft  crowd,  wounding  two^  it  was  held  that  an  acquittal  for  an  assault  on 
one  was  no  bar  to  an  indictment  for  assault  on  the  other.  The  court 
in  this  case  cited  and  approved  People  v.  Warren,  1  Park.  Crim. 
Rep.  338,  holding  that  an  acquittal  on  a  charge  of  attempting  to  poison 
A  was  no  bar  to  an  indictment  for  an  attempt  to  poison  B,  although 
both  crimes  were  committed  on  the  same  occasion  and  by  the  same  act 
of  preparation.  To  the  same  effect.  People  v.  Majors,  ^  Cal.  138,  52 
Am.  Rep.  295,  3  Pac  597.  And  see  Jones  v.  State,  61  Ark.  88,  32  S.  W. 
81,  holding  that  the  fact  that  the  act  of  the  accused  in  killing  the  per- 
son of  the  murder  of  whom  he  has  been  convicted  was  so  closely  con- 
nected in  point  of  time  with  the  act  of  killing  another  as  to  render  it 
impossible  to  separate  the  evidence  relating  to  each  of  them  does  not 
necessarily  make  the  killing  of  the  two  one  act  or  one  offense,  so  as  to 
render  the  conviction  a  bar  to  a  prosecution  for  the  murder  of  the  other. 
But  Clem  v.  State,  42  Ind.  420,  13  Am.  Rep.  369,  holds  that  when  two 
persons  are  killed  by  the  same  act,  a  conviction  of  the  killing  of  one 
may  be  pleaded  in  bar  to  an  indictment  for  killing  the  other. 
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In  State  v.  Elder,  65  Ind.  282,  32  Am.  Rep.  69,  it  is  held  that  an  acquittal 
for  murder  of  an  unborn  child  by  an  attempt  to  produce  a  miscarriage 
is  no  bar  to  an  indictment  for  an  attempt  to  produce  a  miscarriage. 

8o,  robbing  different  Individual  passengers  on  a  stage,  at  the  same  time 
and  in  rapid  succession,  constitutes  a  distinct  offense  for  each  indi- 
vidual ;  and  a  conviction  for  robbing  one  is  no  bar  to  a  prosecution  for 
robbing  others.    Be  Allison,  13  Colo.  525,  10  L.  R.  A.  700,  22  Pac  820. 

8o  held  also  in  Keetan  v.  Com.  92  Ky.  522,  18  S.  W.  359,  of  a  robbery 
simultaneously  committed  by  the  accused  upon  two  persons,  although  he 
drew  a  pistol  on  each  at  the  same  time,  and  the  property  was  simul- 
taneously delivered  to  him  by  both.  In  this  case  the  defendant  in- 
sisted that  the  act  of  robbery,  if  committed,  was  but  one  offense;  and, 
the  pistol  having  been  pointed  at  both  persons  robbed  at  the  same  time» 
and  the  property  of  each  surrendered  at  the  same  time,  the  verdict  and 
Judgment  in  the  one  case  was  properly  pleaded  in  bar  to  the  other. 
But  the  court  rejected  this  view  of  the  law,  saying  that  if  the  defendant 
was  guilty,  it  was  robbery  from  the  person  of  each  of  the  owners  of 
this  property ;  as  much  so  as  if  he  had  gone  to  the  one  and  taken  from 
him  his  property,  and  then  to  the  other;  and  that  the  fact  that  the 
pistol  was  drawn  on  each  at  the  same  time,  and  the  property  delivered  at 
once,  did  not  make  the  offense  a  unit. 

Nor  is  an  acquittal  of  the  theft  of  a  horse  a  bar  to  a  subsequent  prosecu- 
tion for  the  theft  of  another  horse  taken  at  the  same  time.  Wright  v» 
State,  37  Tex.  Crim.  Rep.  627,  40  S.  W.  491. 

And  an  acquittal  of  stealing  a  steer  is  not  a  bar  to  another  prosecution  for 
stealing  a  cow,  on  the  ground  that  both  thefts  were  a  part  of  the  same 
transaction,  where  the  steer  was  stolen  from  one  herd  and  driven  away» 
and  left  at  some  distance,  and  half  an  hour  afterwards  defendant  stole 
the  cow  from  another  herd  half  a  mile  distant  from  the  place  where  he 
stole  the  steer.  State  v.  English,  14  Mont.  399,  36  Pac.  815.  The  tak- 
ing of  the  two  animals  .was  at  different  times,  and  at  different  places, 
under  different  circumstances,  and  from  different  owners.  Each  was  in 
itself  an  absolute,  complete,  and  independent  offense. 

The  acquittal  of  the  principal  in  the  commission  of  a  felony  is  not  a  bar 
to  a  prosecution  against  an  accessory  before  the  fact  under  a  joint  in- 
formation against  the  two.  State  v.  Bogue,  52  Kan.  79,  34  Pac.  410. 
It  was  otherwise  at  common  law;  but  the  statutes  enacted  by  the 
various  states  have  had  the  effect  to  do  away  with  those  subtile  dis- 
tinctions of  the  common  law  between  principals  in  the  first  and  second 
degrees  and  accessories  before  the  fact,  and  to  permit  the  trial  of  par- 
ticipants in  the  crime  independently  of  each  other,  so  that  each  shall 
suffer  punishment  for  his  own  guilt,  without  being  dependent  upon  the 
result  of  the  prosecutions  against  others.  Of  course,  if  the  crime  be 
committed  through  the  instrumentality  of  another,  the  acts  of  such  in- 
Btriunent,  essential  to  establish  the  guilt  of  the  person  on  trial,  must  be 
shown.  The  statute  does  not  in  any  manner  enlarge  or  diminish  the  es- 
sential elements  of  criminality.  It  merely  does  away  with  a  somewhat 
arbitrary  nomenclature  which  has  come  down  from  English  jurispmd- 
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ence,  and  has  been  found  to  be  a  serious  stumbling  blodc  in  the  adminis- 
tration of  criminal  justice. 

In  State  v.  Buzzell,  58  N.  H.  257,  42  Am.  Rep.  586,  it  was  held  that  ac- 
quittal as  principal  in  a  murder  was  no  bar  to  an  indictment  as  acces- 
sory before  the  fact.  But  compare  Dw>i9  v.  People,  22  Colo.  1,  43  Pac. 
122,  where  it  was  held  that  acquittal  of  a  person  charged  as  a  princi- 
pal in  an  indictment  for  larceny,  but  tried  thereunder  as  an  ac- 
cessory before  the  fact  on  the  theory  that  he  was  not  present  when 
the  larceny  was  committed,  but  devised  the  transaction  and  advised 
and  encouraged  his  codefendant  to  commit  the  crime, — was  a  bar 
to  a  subsequent  prosecution  for  conspiring  to  commit  the  larceny.  But 
this  case  also  holds  that  the  conviction  or  acquittal  of  a  defendant  in- 
dicted and  tried  as  a  principal,  for  larceny,  is  not  a  bar  to  a  subsequent 
prosecution  for  conspiracy  to  conunit  such  larceny,  as  by  Colo.  Sess. 
Laws  1891,  p.  125,  f  2,  a  conspiracy  to  commit  a  felony  is  made  a  felony, 
and  the  doctrine  of  merger  therefore  does  not  apply. 

Nor  does  a  trial  for  compelling  a  woman  to  be  defiled  against  her  will, 
under  Iowa  Code,  %  3862,  bar  a  subsequent  indictment  for  a  conspiracy 
in  accomplishing  such  defilement.  State  v.  Brown,  95  Iowa,  381,  64  N. 
W.  277.  The  offenses  are  entirely  separate  and  distinct,  although  those 
involved  in  this  and  the  former  case  grew  out  of  the  same  transaction. 
The  indictment  in  the  former  case  charged  the  compelling  of  the  defile- 
ment,— an  offense  which  could  have  been  committed  without  the  aid  of  a 
conspiracy.  The  indictment  in  this  case  charges  the  crime  of  con- 
spiracy,— an  offense  which  could  have  been  committed  even  though  its 
object  had  not  been  accomplished.  The  crime  is  completed  when  the 
conspiracy  is  formed. 

An  acquittal  of  an  officer  of  an  insolvent  bank  upon  a  charge  of  receiving 
money  on  deposit  from  one  particular  person  is  not,  under  the  Missouri 
statute,  a  bar  to  a  prosecution  for  receiving  money  thereafter  on  de- 
posit from  another  individual  at  a  different  time,  as  they  are  separate 
and  distinct  offenses.  State  v.  Burlingame,  146  Mo.  207,  48  S.  W.  72. 
The  plea  in  this  case  was  based  upon  the  fact  that  defendant  had,  upon 
two  separate  occasions,  prior  to  the  finding  of  this  indictment,  been  in- 
dicted, tried,  and  acquitted  upon  a  similar  charge  of  receiving  money  on 
deposit  in  said  bank  while  the  same  was  in  a  failing  condition,  and  that, 
inasmuch  as  the  crime  of  receiving  money  on  deposit  under  circum- 
stances such  as  are  found  in  this  case  was  a  continuing  offense,  his  hav- 
ing been  previously  tried  and  acquitted  worked  a  complete  defense  to  any 
further  prosecution.  But  the  court  said:  "It  is  true  that  the  offense 
charged  in  those  indictments,  and  the  one  in  this  case,  have  some  of 
the  same  constituent  elements;  that  is,  it  is  the  same  bank  and  banker, 
the  same  condition  of  insolvency,  and  the  same  knowledge  of  insolvency; 
but  neither  one  of  them  nor  all  of  them  constitute  a  crime;  but,  when  in 
addition  thereto,  with  knowledge  of  such  facts,  a  president  or  other  of- 
ficer of  a  bank  receives  money  on  deposit,  then  he  is  guilty  of  larceny 
under  the  statute.  The  receiving  of  money  on  deposit  by  an  officei*  of 
an  insolvent  bank,  or  one  in  failing  circumstances,  from  one  particular 
perscm  or  firm,  is  not,  we  think,  a  continuous  offense,  and  is  not  a  bar 
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to  a  proseeation  for  recetying  money  thereafter  on  deposit  from  another 
and  different  individual,  at  a  different  time,  but  are  sepaiBte  and  dis- 
tinct offenses.  The  one  has  no  interest  in  common  with  the  other,  and 
the  proof  to  this  extent  must  of  necessity  be  entirely  different.  It  could 
with  the  same  propriety  be  said  that  an  officer  who  receiyes  illegal  fees 
from  different  persons  at  differ^it  times  is  guilty  of  but  one  off^ise, — 
a  doctrine  that  no  lawyer  would  approve.  The  offense  was  not>  we  think, 
a  continuing  one,  but  each  receipt  of  moneys  on  deposit  under  the  cir- 
cumstances  prohibited  by  statute  was  a  s^wrate  and  distinct  offense" 

And  an  acquittal  of  a  county  treasurer  iinder  an  indictment  for  larceny  of 
public  money  by  converting  to  his  own  use  a  specified  amount  is  not  a 
bar  to  a  subsequent  prosecution  for  refusal  subsequently  to  turn  over  to 
his  successor  a  larger  specified  amount,  unless  it  is  shown  that  the  fail- 
ure to  turn  it  over  was  due  to  the  same  identical  act  involved  in  the 
former  prosecution.    State  v.  Howe,  27  Or.  138,  44  Pac  672. 

An  acquittal  for  rape  does  not  bar  a  prosecution  for  incest  based  on  the 
same  transaction.  Stetoari  v.  State,  35  Tex.  Grim.  R^.  174,  32  8.  W. 
766. 

Nor  is  a  trial  for  adultery  a  bar  to  a  subsequent  prosecution  for  seduction 
under  promise  to  marry,  based  upon  the  same  act.  Smith  v.  Com.  17  Ky. 
L.  Rep.  541,  32  S.  W.  137. 

Nor  does  an  acquittal  on  a  charge  of  rape  bar  a  conviction  for  adultery  com- 
mitted vrith  the  same  female  at  a  different  time;  but  it  does  bax  prose- 
cution for  adultery  arising  out  of  the  same  transaction.  State  v.  Shed' 
rick,  69  Vt.  428,  38  Atl.  75. 

26.  —  misdemeanor. 

A  oonviction  for  a  misdemeanor  will  not  bar  a  prosecution  for  fel- 
ony, although  the  act  which  constitutes  the  misdemeanor  is  also  in* 
volved  in  the  felony.* 

^State  V.  Hattabough,  66  Ind.  223,  35  Am.  Rep.  339,  note,  holding  that  a 
prosecution  for  assault  and  battery  was  no  bar  to  a  prosecution 
for  assault  and  battery  with  intent  to  commit  murder;  Citing 
People  V.  Saunders,  4  Park.  Grim.  Repb  196,  to  the  effect  that  a 
former  oonviction  of  assault  on  the  prosecutrix  was  not  a  bar  to  an  in- 
dictment for  rape  committed  while  engaged  in  the  same  assault.  And 
see  Taylor  v.  State,  66  Ark.  84;  Southworth  v.  State,  42  Ark.  270;  StaU 
V.  Martin,  76  Mo.  337  (under  statute).  Compare  with  State  v.  NiehoU, 
38  Ark.  550;  State  v.  Qleaeon,  66  Iowa»  203,  9  K.  W.  126. 

And  a  prosecution  for  assault  with  a  deadly  weapon,  with  intuit  to  inflict 
bodily  harm,  is  not  barred  by  a  former  conviction  of  displaying  a  deadly 
weapon  in  a  rude,  angry,  and  insolent  manner.  Territory  v.  Stooker,  9 
Mont.  6,  22  Pac.  496. 

But  a  former  oonviction  or  acquittal  for  a  simple  assault,  before  a  justice 
of  the  peace,  is  a  complete  defense  on  a  subsequent  trial  for  affray,  in  the 
North  Carolina  superior  court,  where  in  the  latter  court  the  defendant 
is  shown  not  to  have  used  any  deadly  weapon,  and  not  to  have  inflicted 
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aoy  lerious  injury,  although  the  other  party  to  the  affray  did  bo.  Btat9 
T.  Alherimm,  113  N.  0.  633>  18  S.  E.  321. 

And  a  defendant  tried  for  fornication  cannot  be  lawfully  subjected  to  a 
prosecution  for  rape  baaed  on  the  same  act,  pending  the  deliberations 
of  the  jury  in  the  fornication  case;  and  a  verdict  in  that  case  consti- 
tutes a  bar  to  the  prosecution  for  rape.  Com,  v.  Amer,  149  Pa.  35,  24 
Atl.  83. 

So,  also,  a  oonyiction  before  a  justice  of  the  peace  on  an  information  charg- 
ing only  a  common  assault^  of  one  who  is  plainly  guilty  of  a  felonious 
assault,  is  a  bar  to  a  prosecution  for  the  latter  offense^  unless  collusion 
is  shown.    State  ▼.  Hatcher,  136  Mo.  641,  38  8.  W.  719. 

27.  Implied  acquittal  of  other  degrees  or  countt. 

Conviction  of  a  lower  degree  or  of  one  of  several  offenses  is  an  im- 
plied acquittal  of  all  higher  degrees  and  other  offenses  charged  in  the 
indictment^ 

^People  V.  Cignarale,  110  N.  Y.  23,  17  N.  W.  135,  citing  cases,  and  holding 
the  rule  to  be  the  same  in  homicide  as  in  minor  offenses.  And  for  cases 
InTolving  and  applying  this  doctrine,  see  People  ▼.  McDonald,  40  Hun, 
67,  1  N.  T.  Bupp.  703;  Btate  y.  Patterson,  116  Mo.  505,  22  S.  W.  696; 
Roland  v.  People,  23  Colo.  283,  47  Pac.  269;  Btate  v.  Cross,  44  W.  Va« 
315,  29  a  £.  527. 

But  a  verdict  of  "guilty  of  arson,"  against  one  charged  in  one  count  of  an 
indictment  \nih  burning  a  bam,  and  in  the  other  with  burning  a  dwell- 
ing house  as  part  of  the  same  transaction,  cannot  be  set  up  as  an  ac- 
quittal of  the  offense  of  burning  the  bam,  as  the  burning  of  either  a  bam 
or  a  dwelling  house  is  arson.    Btate  v.  Fry,  98  Tenn.  323,  39  S.  W.  231. 

And  a  verdict  of  manslaughter  in  the  first  degree,  which  the  court  refuses 
to  reoeive  because  there  are  no  degrees  of  manslaughter,  does  not  amount 
to  an  acquittal  of  the  higher  offense  of  murder,  so  as  to  prevent  the  jury, 
after  retiring  again,  from  rendering  a  verdict  of  murder  in  the  first  de- 
gree.   Grant  v.  Btate,  33  Fla.  291,  23  L.  R.  A.  723, 14  So.  757. 

And  that  a  person  convicted  bf  murder  and  recommended  to  mercy,  upon  a 
nolle  prosequi  and  second  trial  for  the  same  offense  is  again  convicted 
without  such  recommendation,  does  not  violate  the  rule  which  prohibits 
a  trial  for  a  higher  grade  of  the  offense  than  that  found  on  conviction 
in  a  former  trial.    Mann  v.  State,  23  Fla.  610,  3  So.  207. 

28.  Subsequent  aggravation. 

If,  after  a  prosecution  for  an  offense,  a  new  fact  supervenes  for 
which  the  defendant  is  responsible,  and  which  changes  the  character 
of  the  offense,  and,  together  with  the  previous  facts,  constitutes  a  new 
and  distinct  crime,  an  acquittal  or  conviction  of  the  first  offense  is  no 
bar  to  an  indictment  for  the  other  distinct  crime.^ 

m 

*State  V.  lAttlefield,  70  Me.  452,  35  Am.  Hep.  335,  holding  a  former  convio- 
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tion  of  an  aasault  and  battery  no  bar  to  an  indictment  for  manslaughter, 
whore  the  injuries  resulted  in  death  after  the  former  conviction.  And 
Bee  Aokterherg  v.  State,  8  Tex.  App.  463. 

29.  Tnrisdiction  of  court. 

If  it  appear  that  the  offense  of  which  the  defendant  was  formerly 
acquitted  or  convicted  was  against  another  jurisdiction,^  or  if  the 
court  in  which  the  conviction  or  acquittal  was  had,  had  no  juris- 
diction^ of  the  offense,  or  was  improperly  constituted,*  the  plea  of 
former  acquittal  or  conviction  cannot  be  sustained. 

^United  States  y.  Caehielf  1  Hughes,  552,  Fed.  Cas.  No.  14,744  (holding 
that  an  acquittal  by  a  court-martial  is  no  bar  to  an  indictment  in  a 
court  of  law) ;  Smith  ▼.  State,  67  Miss.  116,  7  So.  208  (holding  that  a 
former  acquittal  before  a  justice  of  the  peace  will  not  protect  the  defend- 
ant where  it  does  not  appear  that  the  offense  charged  was  committed 
within  the  territorial  limits  of  the  justice) ;  Territory  v.  Coleman,  1  Or. 
191  (holding  that  former  conviction  of  an  act  under  a  Federal  statute 
cannot  be  pleaded  in  bar  of  prosecution  for  such  act  under  territorial 
statute). 

And  that  a  conviction  in  the  United  States  circuit  court,  of  an  offense  of 
which  that  court  had  no  jurisdiction,  does  not  bar  a  prosecution  for  the 
same  offense  in  the  state  court,  see  Blyew  v.  Com,  91  Ky.  200,  16  S.  W. 
356. 

K.  Y.  Code  Crim.  Proc.  f  139,  pro^ddes  that  "when  an  act  charged  aa  a 
crime  is  within  the  jurisdiction  of  another  state,  territory,  or  country, 
as  well  as  within  the  jurisdiction  of  this  state,  a  comdction  or  acquittal 
thereof  in  the  former  is  a  bar  to  the  prosecution  or  indictment  therefor 
in  this  state." 

As  to  the  effect  of  a  conviction  or  acquittal  under  a  city  ordinance  as  a  bar 
to  a  prosecution  for  the  same  act  under  a  state  statute,  and  vice  versa, 
see  Grcenicood  v.  State,  6  Baxt  567,  32  Am.  Rep.  539 ;  MoRea  v.  Ameri- 
CU8,  59  Ga.  168,  27  Am.  Rep.  390;  ftohbina  v.  People,  95  111.  175;  Rich- 
ardaon  v.  State,  35  Ark.  367,  19  S.  W.  1052;  Van  Buren  v.  Wells,  53 
Ark.  368,  14  S.  W.  38;  Potcell  v.  State,  89  Ala.  172,  8  So.  109;  Mcln- 
emey  v.  Denver,  17  Colo.  302,  29  Pac.  516;  State  v.  Flint,  63  Conn-  248, 
28  Atl.  28;  Theisen  v.  McDavid,  34  Fla.  440,  26  L.  R.  A.  234,  16  So.  321 ; 
People  V.  Furman,  85  Mich.  110,  48  N.  W.  169;  Turner  v.  State  (Tex. 
Crim.  App.)  44  S.  W.  1132;  State  v.  Barris,  60  Minn.  128,  52  N.  W. 
387,  531;  Ex  parte  Freeland,  38  Tex.  Crim.  Rep.  321,  42  S.  W.  295. 

^Campbell  v.  People,  109  111.  565,  50  Am.  Rep.  621.  Demurrer  to  plea  was 
sustained  because  it  appeared  on  the  face  of  the  plea  that  the  court  on 
the  former  trial  had  no  jurisdiction  of  the  offense.  And  see  Nicholsony, 
State,  72  Ala.  176. 

A  trial  in  a  court  haWng  jurisdiction  of  an  offense  is  not  barred  by  a  prior 
conviction  in  a  court  having  no  jurisdiction.  State  v.  Phillips,  104  N. 
C.  786,  10  S.  E.  463;  Alford  v.  State,  25  Fla.  852,  6  So.  867;  People  v. 
Hamburg,  84  Cal.  468,  24  Pac.  293. 
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Kor  does  the  trial  of  one  and  his  incarceration  in  execution  of  the  judg- 
ment plaee  him  in  jeopardy,  where  the  court  was  without  jurisdiction 
to  try  him  at  the  term  at  which  he  was  tried.  Re  McCUxakey,  2  Okla. 
568,  37  Pac.  854.  A  trial  and  conviction  hy  the  court  at  a  time  when 
the  court  has  lost  jurisdiction  of  the  case,  as  where  the  judge  does  not 
appear  on  the  first  day  of  the  term,  and  there  is  no  law  providing  for 
its  adjournment  until  he  does  appear, — ^is  void,  and  the  judgment  a  nul- 
lity, and  cannot  be  made  ground  of  a  plea  of  former  jeopardy. 

The  state  may  defeat  a  plea  of  former  conviction  by  showing  that  the  court 
in  which  the  defendant  was  convicted  had  no  jurisdiction,  without  al- 
leging that  fact  in  its  replication,  as  the  rules  in  civil  cases  have  no 
application  to  criminal  procedure,  and  Iowa  Code,  S  4349,  expressly 
provides  that  no  replication  or  further  pleading  is  necessary  to  a 
plea  of  former  adjudication.  State  v.  Jamiwn,  104  Iowa,  343,  73  N.  W. 
831. 

^Johnson  v.  State,  63  6a.  386  (incapacity  of  judge  to  preside  in  the  circuit 
where  trial  was  had) ;  State  v.  Cross,  44  W.  Va.  315,  29  S.  E.  527. 

So  a  trial  for  and  conviction  of  larceny  in  the  New  York  court  of  sessions, 
one  of  the  two  justices  of  the  peace  in  which  is  related  to  defendant 
within  the  sixth  degree,  and  so  incapable  of  acting  as  a  member  of  the 
court  during  the  trial,  under  N.  Y.  Code  Civ.  Proc.  S  46,  applying  to  all 
trials,  civil  and  criminal,  are  not  a  bar  to  a  subsequent  trial.  People 
▼.  Connor,  142  N.  Y.  130,  36  N.  E.  807. 

80.  Sufficiency  of  indictment  on  former  trial. 

Neither  conviction  nor  acquittal    on   a   void  indictment  can  be 
pleaded  in  bar  to  a  subsequent  indictment  for  the  same  offense.^ 

^People  V.  Cashorus,  13  Johns.  361  (arrest  of  judgment  of  conviction  is  no 
bar  to  a  second  indictment,  as  the  effect  of  arresting  judgment  is  the 
same  as  quashing  the  indictment,  and  it  must  be  presumed  that  the  in- 
dictment was  bad) ;  Grisham  v.  State,  19  Tex.  App.  504;  Davis  v.  State, 
37  Tex.  Grim.  Rep.  359,  38  S.  W.  616,  39  S.  W.  937;  Timon  v.  State,  84 
Tex.  Grim.  Rep.  363, 30  S.  W.  808 ;  State  v.  Watson,  20  R.  I.  854,  39  Atl. 
193;  State  v.  Lee,  114  N.  G.  844,  19  S.  £.  375;  State  v.  Meekins,  41  La. 
Ann.  543,  6  8o.  822;  State  v.  Poster,  8  La.  Ann.  290,  58  Am.  Deo.  678; 
Dinkey  v.  Com.  17  Pa.  126,  55  Am.  Dec.  542.  And  see,  S.  P.,  United 
States  V.  Bicksler,  1  Mackey,  341 ;  People  v.  Campbell,  59  Gal.  243,  43 
Am.  Rep.  257;  State  v.  Priehnoiv,  16  Neb.  131,  19  N.  W.  628;  People  v. 
Barrett,  1  Johns.  67;  State  v.  Owen,  78  Mo.  367;  State  v.  Jenkins,  20  S. 
G.  351;  State  v.  Sherburne,  58  N.  H.  535;  Weston  v.  State,  63  Ala.  155; 
State  V.  Oill,  33  Ark.  129. 

N.  Y.  Gode  Grim.  Proc.  Sf  340,  341,  provides  that  when  an  indictment  is 
dismissed  upon  an  objection  to  its  form  or  substance,  without  a  judg- 
ment of  acquittal,  it  is  not  deemed  an  acquittal  of  the  same  offense. 
When,  however,  the  defendant  is  acquitted  on  the  merits,  he  is  deemed 
acquitted  of  the  same  offense,  notwithstanding  a  defect  in  form  or  sub* 
stance  in  the  indictment  <m  which  he  was  acquitted. 
Gb.- 
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And  by  S  327  it  is  provided  that  if  a  demurrer  to  an  indictment  be  al- 
lowed the  judgment  is  final  and  a  bar  to  another  prosecution  for  the 
same  offense,  unless  the  court,  being  of  opinion  that  the  objection  on 
which  the  demurrer  is  allowed  may  be  avoided  in  a  new  indictment,  di- 
rects the  case  to  be  resubmitted  to  the  same  or  another  grand  jury.  See 
to  the  same  effect  Gal.  Pen.  Code,  f  1008;  People  ▼.  Jordan,  63  Oal.  219. 

It  makes  no  difference  that  the  second  information  was  filed  before  the  judg- 
ment on  demurrer.  When  the  judgment  on  demurrer  was  rendered, 
there  being  no  direction  for  a  new  information  or  resubmission,  it  be- 
came and  was  a  bar  to  another  prosecution  for  the  same  offense.    IHd. 

But  irregularity,  if  any,  on  the  part  of  the  district  attorney  in  procuring  an 
indictment  for  the  offense,  instead  of  filing  a  new  information,  after  the 
court  has  sustained  a  demurrer  to  the  information  and  directed  a  new 
information  to  be  filed  as  provided  by  Cal.  Pen.  Code,  S  1008,  is  not 
available  on  a  plea  of  former  acquittal  or  a  motion  in  arrest  of  Judg- 
ment.   People  V.  Whelan,  117  Cal.  &59,  49  Pac.  583. 

So,  under  the  Iowa  statute  one  whose  demurrer  to  an  indictment  on  the 
ground  that  it  contained  matter  which  was  a  legal  defense  to  its  prose- 
cution was  sustained  by  the  district  court,  and  his  discharge  directed, 
may  interpose  a  plea  of  former  acquittal  to  a  subsequent  indictment  set- 
ting out  a  little  more  fully  the  facts  charged  in  the  first,  where  a  re- 
submission of  the  cause  was  not  ordered  and  although  the  ruling  of  the 
district  court  was  reversed  on  appeal.  State  v.  Fields,  106  Iowa,  406,  76 
N.  W.  802. 

In  Texas  the  statute  (Code  Grim.  Proc.  art.  625)  provides  that  the  only 
special  pleas  which  can  be  heard  for  a  defendant  are  (1)  that  he  has 
been  before  legally  convicted  in  a  court  of  competent  jurisdiction,  after 
having  been  tried  upon  the  merits  for  the  same  offense;  (2)  that  he  baa 
been  before  acquitted  by  a  jury  of  the  accusation  against  him,  in  a  court 
of  competent  jurisdiction, — ^whether  the  acquittal  was  regular  or  irreg- 
ular. And  it  was  held  in  Miwm  v.  State,  35  Tex.  Grim.  Rep.  458,  34  S. 
W.  290,  that  a  conviction  of  manslaughter  on  an  insufficient  indictment 
is  a  bar  to  a  prosecution  for  murder  in  the  first  or  second  degree  on  a 
new  and  sufficient  indictment  for  the  same  offense. 

In  Arkansas,  by  statute  (Mansf.  Dig.  S  2176)  jeopardy  attaches  after  ver- 
dict and  judgment  thereon  whether  the  indictment  is  sufficient  in  form 
or  substance  or  not.  But  jeopardy  will  not  attach,  on  the  bringing  in  of 
a  verdict  of  acquittal  or  conviction  on  an  insufficient  indictment,  until 
a  judgment  has  been  entered  thereon.  Harp  v.  State,  59  Ark.  113,  26  S. 
W.  714. 

In  Oregon  a  statute  (Hill's  Anno.  Laws,  S  1338)  provides  that  an  acquittal 
on  the  merits  is  a  bar,  notwithstanding  a  defect  in  form  or  substance  in 
the  indictment  And  an  acquittal  by  the  direction  of  the  court,  after  the 
testimony  of  the  state  is  concluded,  on  the  ground  that  the  indictment 
is  fatally  defective;,  will  not  support  a  plea  of  former  jeopardy.-  State 
V.  Littaohke,  27  Or.  189,  40  Pac  167. 

31.  Irreg^arity  in  drawing  grand  jury. 

A  mere  irregularity  in  drawing  the  grand  jury  which  found  the 
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former  indictment,  thongh  such  as  to  be  cause  for  reversal  or  arrest  of 
the  former  judgment,  does  not  raider  the  indictment  void  so  as  to  .de- 
feat the  plea.^ 

*Koh2heitner  ▼.  State,  39  Miss.  548,  77  Am.  Dec.  689. 

As  to  irr^^aritieB  of  grand  juxy,  see  also  ante,  DivisioiiB  IV.  and  XIV. 

82.  Acquittal  for  yariance. 

A  plea  of  former  acquittal  is  not  sustainable  where  the  acquittal 
was  on  the  ground  of  a  variance  on  the  first  trial  between  the  indict- 
ment and  the  proof  .^ 

HJanter  ▼.  People,  1  Abb.  App.  Dec.  306;  N.  Y.  Code  Crim.  Proc.  |  840. 
But  see  notes  to  S  16,  9upra. 

An  aoquittal  under  ui  indictment  for  bnrglary  in  breaking  into  the  house 
of  one  person  is  no  bar  to  a  similar  indictment,  based  on  the  same  crime, 
for  breaking  into  the  house  of  another  person.  State  ▼.  Browne  33  S.  C. 
151,  11  S.  £.  641. 

And  an  acquittal,  under  the  direction  of  the  court,  of  stealing  money,  on 
the  ground  that  the  evidence  will  not  supp<»t  such  a  charge,  is  not  a 
bar  to  a  subsequent  action  for  swindling  with  regard  to  the  same  money. 
Letoie  v.  State  (Tex.  Crim.  App.)  24  S.  W.  906. 

K<M'  does  an  acquittal  under  an  indictment  charging  defendant  with  false 
■wearing  before  a  justice  of  the  peace  bar  a  prosecution  for  false  swear* 
ing  in  regard  to  the  same  matter  before  the  county  judge.  Turner  v. 
Com.  19  Ky.  L.  Rep.  1161,  42  S.  W.  1129. 

In  Montana  a  statute  (Crim.  Prac  act,  ft  223)  provides  that  the  formal  ac- 
quittal for  variance  between  indictment  and  proof,  or  on  objection  to 
the  form  or  subetance  of  the  indictment,  shall  not  be  an  acquittal  of  the 
same  offense.  And  an  acquittal  on  the  ground  of  variance  between 
''Maze,"  the  name  of  defendant,  and  '^oys,"  the  name  given  in  the  in- 
dictment, is  insufficient  to  bar  a  further  prosecution.  State  v.  Sullivan, 
9  Mont  490,  24  Pac.  23. 

In  Gaskina  v.  Com.  97  Ky.  494,  30  S.  W.  1017,  it  is  held  that,  under  the 
Kentucky  statute  (Ky.  Crim.  Code^  fi  178)  which  provides  that  the  dis- 
missal of  an  indictment  for  variance  between  the  indictment  and  proof 
shall  not  bar  another  prosecution  for  the  same  offenae,  a  verdict  under  a 
peremptory  instruction,  finding  defendant  not  guilty  as  charged  in  the 
indictment,  which  charges  him  with  murder,  is  a  bar  to  a  subsequent 
prosecution  for  assisting,  counseling,  and  advising  another  to  c<immit 
the  murder. 

33.  Tndgment  by  fraud. 

A  conviction  or  acquittal  procured  by  fraud  or  collusion  cannot  be 
pleaded  to  a  subsequent  prosecution  for  the  same  offense.^ 

^State  T.  Green,  16  Iowa,  239;  State  v.  SUnpeon,  28  Minn.  66,  41  Am.  Rep. 
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260,  0  N.  W.  78 ;  McFarland  ▼.  State,  68  Wis.  40b,  60  Am.  Rep.  867,  32 
N.  W.  226;  Hdlloran  T.  State,  80  Ind.  586;  State  v.  Oolvin,  11  Humph. 
690,  64  Am.  Dec  58;  Warriner  v.  State,  3  Tex.  App.  104,  30  Am.  Rep. 
124;  Watkine  y.  State,  68  Ind.  427,  34  Am.  Rep.  273;  Moore  ▼.  State,  71 
Ala.  307;  State  ▼.  Smith,  67  Kan.  673,  47  Pac.  541,  and  cases  died. 

But  Shideler  y.  State,  129  Ind.  623,  528,  16  L.  R.  A.  226,  28  N.  £.  537,  29 
N.  E.  36,  holds  that  where  the  prosecution  is  in  fact  regularly  com- 
menced by  the  prosecuting  attorney,  and  is  thereafter  carried  to  final 
Judgment,  the  state  being  represented  throughout  by  its  sworn  officer, 
who,  howeyer,  pending  the  prosecution,  is  corrupted  and  paid  to  secure 
acquittal  instead  of  oonyiction,  a  judgment  of  acquittal  so  procured  ia 
not  yoid,  and  is  a  complete  bar  to  a  second  prosecution  for  the  same  of- 
fense, since,  if  treated  as  yoid,  there  will  remain  a  yalid  pending  prose* 
cution,  and,  if  not  yoid,  it  cannot  be  collaterally  attacked. 

34.  Informal  Terdiot. 

When  a  verdict  of  guilty  is  set  aside  by  the  court,  because  not  in 
proper  form  to  sustain  a  conviction,  and  a  new  trial  is  granted,  the 
defendant  is  not  regarded  as  having  been  in  legal  jeopardy,  and  can- 
not plead  this  as  a  former  acquittal.^ 

^KendaU  v.  State,  66  Ala.  492;  B.  P.,  Bohineon  ▼.  State,  23  Tex.  App.  316,  4 
8.  W.  904. 

35.  Verdict  without  judgment. 

The  plea  of  former  acquittal  or  conviction  may  be  sustained  where 
there  has  been  a  verdict,  although  no  judgment  has  been  entered 
thereon,^  or  a  void  judgment  has  been  entered  in  which  the  defendant 
haB  acquiesced,*  unless  it  appears  that  the  former  proceedings  on 
which  the  plea  is  based  have  not  yet  been  concluded.* 

^Shepherd  y.  People,  25  N.  Y.  406,  420;  Mount  y.  State,  14  Obio,  296,  45 
Am.  Dec.  642;  State  y.  Norvell,  2  Yerg.  24,  24  Am.  Dec.  458.  Contra, 
State  y.  Priehnow,  16  Keg.  131,  19  N.  W.  628  (statutory).  And  see  K. 
Y.  Code  Crim.  Proe.  |  334,  subd.  4,  proyiding  that  in  statutory  form  oi 
plea  there  shaU  be  an  allegation  of  judgments 

'People  y.  Cramer,  6  Park.  Grim.  Rep.  171 ;  MoOinnia  v.  State,  0  Humph. 
43,  49  Am.  Dec  607  (oonyiction  under  an  unconstitutional  statute  ac- 
quiesced in  by  defendant) ;  Com,  y.  Loud,  3  Met  328,  37  Am.  Dec.  139; 
Kelly  y.  People,  115  111.  583,  66  Am.  Rep.  184,  4  N.  E.  644. 

'United  States  y.  Martin,  28  Fed.  812,  holding  that  penden<7'  of  a  motion 
to  arrest  judgment  wiU  defeat  such  plea« 

36.  Verdict  under  void  instruction. 

Where  a  defendant  has  been  acquitted  by  the  jury  under  instruc- 
tion from  the  court  to  acquit^  he  has  been  once  in  jeopardy,  and  can- 
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not  l)e  retried,  though  the  court  had  no  power  to  so  instruct  the  jury  to 
acquit,  but  was  only  authorized  to  advise  thenu^ 

^People  V.  Horn,  70  Cal.  17, 11  Pac.  470. 

37.  Withdrawal  of  part  of  charge  during  trial. 

If  a  plea  of  former  conviction  or  acquittal  relates  only  to  a  charge 
obviously  inserted  in  the  present  indictment  as  matter  of  aggravation 
of  another  charge  therein,  the  prosecution  may  defeat  the  plea  by 
withdrawing  the  incidental  charge  to  which  it  relates.^ 

*Siaie  v.  Btruhle,  71  Iowa,  11,  32  N.  W.  1  (withdrawal  of  charge  of  assault 
with  intent  to  kiU  from  an  indictment  for  burglary). 

38.  Former  void  trial. 

A  former  trial  which  was  void  because  ^ad  without  a  jury,  against 
the  objection  of  the  state,  Avill  not  sustain  a  plea  of  a  former  acquittal 
or  conviction.^ 

^Siate  V.  Mead,  4  Blackf.  300,  30  Am.  Dee.  661. 

39.  Effect  of  getting  reversal,  etc. 

A  previous  verdict  of  conviction  which  has  been  set  aside*  or  re- 
versed,* or  judgment  on  which  has  been  arrested,®  at  defendant's  in- 
stance, is  not  available  to  sustain  a  plea  of  former  conviction  or  for- 
mer jeopardy  as  to  the  offense  established  by  the  conviction. 

But  if  the  verdict  expressly  or  by  implication  acquitted  the  defend- 
ant of  another  count  or  offense  or  a  higher  degree  of  the  same  offense,^ 
and  the  conviction  has  been  set  aside  or  reversed,  or  judgment  thereon 
arrested  at  the  instance  of  the  accused,  he  may  upon  a  subsequent 
trial  plead  the  former  acquittal,*  but  not  the  former  conviction.* 
Otherwise  imder  the  New  York  statute  by  which  a  reversal  revives 
the  indictment  as  to  all  its  parts,  and  it  stands  as  if  there  had  been 
no  trial.^ 

^KendaU  v.  State,  65  Ala.  492  (verdict  of  guilty  set  aside  on  defendant's  mo- 
tion, because  not  in  the  form  required  by  statute) ;  Cfibeon  v.  State,  26 
Fla.  109,  7  So.  376;  Hudson  v.  People,  29  111.  App.  464;  Com,  v.  Broum, 
167  Mass.  144,  46  N.  £.  1;  State  y.  Thompson,  10  Mont.  549,  27  Pac. 
349;  People  v.  Murray,  S9  Mich.  276,  14  L.  R.  A.  809,  50  N.  W.  996 
(verdict  set  aside  because  defendant  was  denied  a  public  trial) . 

In  People  t.  Cignwrole,  110  N.  Y.  28,  17  N.  £.  136,  a  judgment  entered  on  a 
plea  of  guilty  of  murder  in  the  second  degree,  set  aside  and  plea  with- 
drawn  by  leave  of  court,  was  held  to  be  no  bar  to  a  subsequent  oonvic- 
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tlon  oi  murder  in  the  flnt  degree.  By  obtaining  an  order  for  a  new 
trial,  the  aecueed  waived  the  claim  that  he  oonld  not  be  again  tried, 
and  the  withdrawal  of  the  plea  of  guilty  of  the  lesser  degree  waived  the 
acquittal  of  higher  degree  implied  in  the  acceptance  of  that  plea. 
A  plea  of  former  jeopardy  by  a  proeecution  resulting  in  defendant's  con- 
viction of  the  theft  of  a  mule  at  the  same  time  with  a  theft  of  a  second 
mule  for  stealing  whidi  defendant  is  on  trial  is  properly  overruled, 
where  a  motion  for  a  new  trial  was  pending  in  the  form^  case  at  the 
time  said  plea  was  set  up,  which  was  subsequently  granted,  and  no  re- 
quest was  made  by  defendant  for  pootponement  of  the  second  UieA  until 
the  former  case  had  been  disposed  of.  Moines  v.  State,  37  Tex.  CMm. 
Rep.  617,  40  S.  W.  490. 

'Sinioo  V.  State,  9  Tex.  App.  338;  State  t.  Thurston,  8  Heisk.  67  (plea  of 
former  conviction  reversed,  and  indictment  dismissed  as  bad  on  de- 
murrer) ;  McGinn  v.  State,  46  Neb.  427,  30  L.  R.  A.  460,  65  N.  W.  46; 
Carpenter  v.  State,  62  Ark.  286,  36  S.  W.  900;  People  v.  Tucker,  117 
Cal.  229,  49  Pac.  134;  Lovett  v.  State,  33  Fla.  380,  14  So.  837;  State 
V.  Reddington,  8  S.  D.  315,  66  N.  W.  464. 

In  State  v.  Wyse,  33  S.  C.  582,  12  S.  E.  556,  it  was  held  that  the  provi- 
sions of  S.  G.  Const,  art.  1,  fi  18,  that  "no  person,  after  having  been  <moe 
acquitted  by  a  jury,  shall  again,  for  the  same  offense,  be  put  in  jeopardy 
of  his  life  or  liberty,"  supersedes  the  ccmunon  law,  and  repeals  it  when- 
ever the  two  are  inconsistent  with  each  other;  and  a  person  whose  con- 
viction has  been  reversed  on  appeal  cannot  avail  himself  of  the  objection 
that  a  new  trial  is  subjecting  him  a  second  time  to  jeopardy. 

"Where  there  has  been  a  trial  for  an  offense,  and  a  verdict  of  guilty,  and 
on  motion  of  the  defendant  the  court  arrests  the  judgment,  the  defendant 
has  not  been  in  the  jeopardy  which  forbids  a  second  trial,  whether  upon 
the  same  indictment  or  upon  a  new  one.    Bedee  v.  People,  73  111.  320. 

Sustaining  a  motion  in  arrest  of  judgment  operates  as  an  acquittal,  under 
Cal.  Pen.  Code^  |  1188,  only  where  no  evidence  has  been  given  sufficient 
to  charge  defendant  with  any  offense.  It  is  not  necessary  that  the  evi- 
dence should  be  sufficient  to  convict.  People  v.  Eppinger,  109  Cal.  294, 
41  Pac.  1037. 

*If  the  conviction  was  on  confession  or  plea  of  guilty,  a  withdrawal  of  the 
plea  will  extinguish  the  implied  acquittal.    People  v.  Oignarale,  110  N. 
y.        Y.  23,  17  N.  E.  135. 

^^  "Where  an  accused  was  tried  upon  an  indictment  that  in  a  single  count 
charged  the  highest  degree  of  an  offense,  and  that  included  lower  degrees 
of  the  same  crime,  or  one  that  in  several  counts  charged  such  highest 
degree  and  the  lower  degrees,  and  he  was  convicted  of  one  of  such  lower 
grades  of  the  offense,  on  a  new  trial,  obtained  at  his  request,  he  cannot 
again  be  tried  for,  or  convicted  of,  any  higher  grade  of  crime  than  that 
of  which  he  was  at  first  convicted.  Johnson  v.  State,  27  Fla.  245,  9  So. 
208. 

In  People  v.  DovHing,  84  N.  Y.  478,  483,  Folger,  Ch.  J.,  says:  *'New  trials 
are  granted  in  criminal  cases  ...  on  the  ground  that  by  asking 
for  a  correction  of  errors  made  on  the  first  trial  he  [the  accused]  does 
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waive  his  oonstiiutional  protection  and  does  himself  ask  for  a  new  trial, 
though  it  bring  him  twice  in  jeopardy.  But  that  waiver,  unless  it  be 
expressly  of  the  benefit  of  the  verdict  of  acquittal,  goes  no  further  than 
the  aocused  himsdf  extends  it.  ...  He  is  not  to  be  supposed  to 
ask  correction  or  reversal  of  so  much  of  it  [the  judgment]  as  acquitted 
him  of  offense.  ...  As  to  that^  the  plea  of  autrefois  aoq%Ui  can  be 
upheld,  though  the  plea  of  autrefaia  oonviot  cannot  be  upheld  as  to  the 
offense  of  which  the  verdict  was  guilty."  Motion  to  strike  out  count 
of  which  the  accused  was  formerly  acquitted  denied ;  error,  new  trial  aa 
to  that  count.  Followed  in  SuUivan  v.  People,  27  Hun,  36.  This  was 
before  the  New  York  Code  of  Criminal  Procedure  went  into  effect. 

Thus,  a  vwdict  finding  one  guilty  of  simple  abduction  is  a  bar  to  further 
prosecution  upon  a  charge  of  kidnapping  and  of  felonious  abduction, 
under  the  Texas  statutes.  Mason  v.  Biaie,  29  Tex.  App.  24,  14  S.  W. 
71. 

And  where  a  person  is  indicted  for  selling  several  kinds  of  mortgaged  per- 
sonal prcqperty,  a  conviction  of  removing  only  one  of  such  kinds  is  an  ae- 
quittal  as  to  the  others,  so  as  to  be  pleadable  in  bar  of  another  prosecu- 
tion as  to  the  latter.    Foster  v.  State,  88  Ala.  182,  7  So.  185. 

The  provision  of  Cal.  Pen.  Code,  |  1180,  that  the  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if  no  trial  had  been  had,  does 
not^  where  an  aocused  charged  with  two  or  more  offenses  in  an  indict- 
ment is  acquitted  of  one  and  convicted  of  the  other,  place  him,  upon  the 
granting  of  a  new  trial,  in  the  same  position,  as  to  the  offense  of  which 
he  is  acquitted,  as  if  no  trial  had  been  had,  and  subject  him  again 
to  trial  for  such  offense,  since  such  effect  would  render  the  statute  un- 
constitutional. People  V.  Gordon,  99  Cal.  227,  33  Pac.  901,  so  holding 
of  a  conviction  of  an  assault  with  a  deadly  weapon,  under  a  charge  of 
assault  with  intent  to  oommit  murder;  reversed  on  appeal. 

A  verdict  of  guilty  on  one  of  several  counts,  in  a  criminal  prosecution  be- 
fore a  justice  of  the  peace,  is,  where  nothing  is  said  as  to  the  other 
counts,  equivalent  to  a  verdict  of  not  guilty  as  to  the  counts  not  men- 
tioned; and,  on  appeal  to  the  district  court  by  the  defendant,  he  can  be 
there  tried  only  for  the  offense  charged  in  the  count  on  which  he  was 
convicted  in  the  justice's  court.  Btate  v.  Wood,  49  Kan.  711,  31  Pac. 
786;  State  v.  Severson,  79  Iowa,  750,  45  N.  W.  305. 

In  BeU  V.  State,  48  Ala.  684, 17  Am.  Rep.  40,  iir^was  held  that  where  the  ac- 
cused has  been  tried  on  an  indictment  charging  burglary  and  larceny, 
and  convicted  of  the  former,  he  cannot  be  retried  for  larceny,  though  the 
conviction  has  been  reversed  on  error. 

But  one  convicted  on  one  trial,  of  the  offense  of  housebreaking  with  intent 
to  c(mimit  larceny,  and  on  a  second  trial  of  grand  larceny,  under  an  in- 
dictment charging  in  one  count  both  offenses,  which  are  of  equal  degree, 
is  rightly  put  on  trial  on  the  whole  indictment  upon  obtaining  a  second 
new  trial,  under  Va.  Code  1887,  8  4040,  providing  that  if  a  new  trial  is 
granted  the  accused  he  shall  not  be  tried  for  any  "higher  offense"  than 
that  of  which  he  was  convicted  on  the  last  triaL  Benton  v.  Com.  91  Va. 
782,  21  8.  E.  495. 
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The  cases  in  which  this  question  most  usually  arises  are  homicide  cases 
where  the  defendant,  diarged  with  murder  in  the  first  d^ree,  is  con- 
Ticted  of  some  lower  degree  of  homicide,  and,  upon  a  new  trial  obtained 
•t  his  instance  on  motion  or  after  an  appeal,  he  seeks  to  confine  the 
prosecution  to  the  degree  of  homicide  of  which  he  was  first  convicted. 
The  authorities  differ  on  this  question.  In  many  of  the  states  it  is  held 
that  when,  on  an  indictment  for  murder,  the  accused  is  found  guilty  of  a 
lower  degree  of  homicide,  it  is  virtually  an  acquittal  of  the  higher  de- 
grees of  homicide;  and  that^  if  the  verdict  is  set  aside,  and  a  new  trial 
granted,  at  the  instance  of  the  accused,  he  cannot  on  such  trial  be  con- 
victed of  homicide  higher  than  that  of  which  he  was  first  convicted ;  that 
the  only  effect  of  setting  aside  the  verdict  for  the  lesser  crime  is  to  leave 
that  issue  open  for  another  trial,  and  also  to  leave  undetermined  the 
further  question  of  whether  the  accused  has  committed  any  criminal 
homicide  of  a  grade  less  than  that  of  which  he  was  convicted.  The 
ease  of  State  v.  Belden,  33  Wis.  121,  14  Am.  Rep.  748,  is  a  leading  case 
holding  thus.  See  also  State  v.  Murphy,  13  Wash.  229,  43  Pac  44;  Re 
Bennett,  84  Fed.  324,  and  cases  cited;  State  v.  Steeves,  29  Or.  85,  43  Pac. 
947;  Nutt  v.  State^  63  Ala.  180;  State  v.  Martin,  30  Wis.  216,  11  Am. 
Rep.  667 ;  Johnean  v.  State,  29  Ark.  31,  21  Am.  Rep.  154;  Sipple  ▼.  Peo- 
ple, 10  111.  App.  144;  State  v.  Bruffey,  11  Mo.  App.  79,  76  Mo.  389. 

But  in  other  states  the  courts  hold  to  the  contrary.  They  say  that  the 
necessary  result  of  reversing  the  judgment  and  granting  a  new  trial  is 
to  set  aside  the  whole  verdict,  and  that  having  been  done  at  the  instance 
of  the  accused,  it  can  operate  neither  as  an  acquittal  nor  a  bar  to  the 
further  prosecution  of  any  part  of  the  crime  charged;  that,  the  verdict 
being  set  aside,  it  leaves  at  issue  and  undetermined  the  question  of  the 
homicide,  and  also  the  question  of  whether  the  accused  committed  it,  if 
one  was  committed;  that,  on  the  retrial  on  a  plea  of  not  guilty,  the 
legal  presumption  of  innocence  prevails,  and  the  state  is  bound  to  prove 
every  essential  fact;  that  the  only  effect,  therefore,  that  can  be  given  to 
the  part  of  the  verdict  that  acquitted  the  accused  of  murder  in  the  first 
degree,  after  the  rest  of  it  has  been  set  aside  is  to  regard  it  as  finding  the 
quality  of  an  act,  the  existence  of  which  is  undetermined,  which  would 
be  a  verdict  to  the  effect  that  if  the  accused  committed  the  homicide^  it 
was  not  such  a  killing  as  made  it  murder  in  the  first  degree,  which 
would  be  untenable,  as  there  can  be  no  legal  determination  of  the  char- 
acter of  the  malice  of  the  accused  in  respect  to  a  hcHuicide  that  he  is 
not  found  to  have  committed,  or  rather,  of  which,  under  his  plea,  he  is 
presumed  to  be  innocent.  A  verdict  of  murder  in  the  second  degree  is 
only  an  implied  acquittal  ci  murder  in  the  first  degree;  and,  if  the 
verdict  from  which  the  inference  is  drawn  is  set  aside,  nothing  remains 
to  sustain  the  inference,  the  verdict  and  its  incidents  fall  together,  and 
the  indictment  is  left  to  stand,  as  to  the  crime  of  which  the  accused  was 
convicted,  as  though  there  had  been  no  trial.  State  v.  Behimer,  20 
Ohio  St.  572, 14  Am.  Rep.  762,  note;  State  v.  Bradley,  67  Vt.  466,  32  Atl. 
238,  and  cases  cited;  State  v.  Homehy,  8  Rob.  (La.)  683,  41  Am.  Dec. 
814;  Waller  v.  State,  104  Ga.  605,  30  S.  £.  836;  State  v.  Kessler,  15 
Utah,  142,  49  Pac.  293,  and  cases  cited;  Ball  v.  United  States,  163  U.  S. 
662,  41  L.  ed.  300,  16  Sup.  Ct  Rep.  1192;  State  y.  Billinga,  140  Mo. 
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193,  41  S.  W.  778;  Com.  v.  AmoUy  83  Ky.  1;  Bohanan  ▼.  Btaie,  18 
Neb.  67,  63  Am.  Rep.  791,  24  N.  W.  390;  State  v.  Miller,  35  Kan. 
328,  10  Pac  865;  People  v.  Keefer,  66  Cal.  232,  3  Pac.  818  (in 
>(  effect  overruling  People  v.  Oiltnore^  4  Cal.  376,  60  Am.  Dec.  620,  which 
/  held  that,  notwithstanding  Cal.  Crim.  Code,  §  439,  provides  that  the 
granting  of  a  new  trial  places  the  parties  in  the  same  position  as  if  no 
trial  had  been  had,  the  defendant  might,  upon  new  trial  after  a  reversal 
of  conviction  of  manslaughter  upon  an  indictment  for  murder,  plead 
former  acquittal  as  to  murder;  but  might  be  retried  for  man- 
slaughter) ;  State  v.  McCord,  8  Kan.  232,  12  Am.  Rep.  409. 

•State  V.  Stephensy  13  S.  C.  285;  Sutcliffe  v.  State,  18  Ohio,  469,  51  Am.  Dec. 
469;  authorities  before  cited.    See  post.  Division  XLVIII. 

n*he  rule  has  been  changed  by  N.  T.  Pen.  Code,  {  36,  and  N.  Y.  Code  Crim. 
Proc.  SI  464,  544  et  seq,,  under  which,  by  procuring  reversal  of  a  con- 
viction for  a  lesser  degree,  or  for  one  of  several  offenses,  the  indictment 
stands  as  if  there  had  been  no  trial,  and  the  accused  may  be  tried  again 
precisely  as  if  there  had  been  no  conviction.  People  v.  Palmer,  109  N. 
Y.  413,  17  N.  £.  213,  Affirming  43  Hun,  397. 

40.  Civil  judgment  not  pleadable. 

Becovery  of  damages,  in  a  civil  action,  for  the  acts  charged  in  an 
indictment^  is  not  a  bar  to  a  criminal  prosecution  therefor.^ 

Wnited  States  v.  Buntin,  10  Fed.  730,  S.  P.,  Com.  v.  Somerville,  1  Va.  Cas. 
164,  5  Am.  Dec.  514. 

In  State  ex  rel.  Scohey  v.  Stevens,  103  Ind.  65,  53  Am.  Eep.  482,  2  N.  E.  214, 
it  was  held  that  a  statute  making  an  act  a  crime,  and  also  pei-mitting  a 
civil  action  for  the  same  offense,  with  punitive  damages,  is  not  uncon- 
stitutional aa  putting  the  defendant  twice  in  jeopardy. 

So,  in  State  ew  rel,  Duensing  v.  Rohy,  142  Ind.  163,  33  L.  R.  A.  213,  41  N. 
K  145,  it  was  held  that  a  suit  for  an  injunction  against  the  violation  of 
a  statute,  and  punishm^it  for  contempt  of  such  an  injunction,  in  addi- 
tion to  a  criminal  prosecution  for  the  illegal  act,  did  not  violate  the  con- 
stitutional provision  against  putting  a  person  twice  in  jeopardy  for  the 
same  offense. 

• 

8o,  the  removal  of  excise  commissioners  from  office  under  the  consolidation 
Bct,  S  109  (N.  Y.  Laws  1882),  is  not  such  a  "punishment"  for  a  neglect 
of  duty  aa  would  har  an  indictment  under  N.  Y.  Pen.  Code,  9  117,  mak- 
ing such  n^lect  a  misdemeanor.  People  v.  Meakim,  133  N.  Y.  214,  30 
K.  £.  828.  This  case  also  holds  that  the  award  of  a  peremptory  man- 
damus and  imposition  of  a  fine,  under  N.  Y.  Code  Civ.  Proc,  {  2000, 
against  excise  commissioners  for  neglect  of  duty,  is  no  har  to  an- in- 
dictment under  N.  Y.  Pen.  Code^  S  117,  making  such  neglect  a  misde- 
meanor. 
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41.  Beqnisitei  of  plea  of  former  jeopardy,  acquittal,  or  convictioiL 

The  plea  must  allege  that  the  two  offenses  are  identical,^  and  should 
set  out  the  previous  indictment,^  and  the  proceedings  thereunder.' 

*McQuoid  ▼.  People,  8  Dl.  76;  Evane  ▼.  State,  54  Ark.  227,  15  S.  W.  360; 
King  v.  State,  43  Tez.  351 ;  State  ▼.  Wieter,  62  Mo.  592 ;  State  v.  Home- 
man,  16  Kan.  452;  Quiteow  ▼.  State,  1  Tez.  App.  47,  28  Am.  Rep.  396 
(plea  showing  former  trial  and  conviction;  error  to  sustain  demurrer 
thereto) ;  Netoherry  v.  State,  26  Fla.  334,  8  So.  445. 

Pleas  of  former  acquittal  and  former  conviction  are  pleas  in  bar,  and  arc 
viewed  with  liberality,  and  are  not  required  to  be  so  certain  as  an  in- 
dictment; but  th^  must  aver  facta  essential  to  the  defense  sought  to  be 
presented  thereby.    State  v.  Croee,  44  W.  Va.  316,  29  8.  E.  527. 

But  a  statement  by  defendant  in  a  plea  of  former  acquittal,  that  he  is  will- 
ing to  verify  the  same,  is  a  sufficient  verification.  Quenther  v.  People, 
22  Ck>lo.  121,  43  Pac.  999. 

In  California,  by  statute  (Pen.  Gode^  S  1017),  if  the  defendant  plead  a 
former  conviction  or  acquittal,  the  form  is  as  follows :  ''The  defendant 
pleads  that  he  has  already  been  convicted  (or  acquitted)  of  the  offense 

charged  by  the  judgment  of  the  court  of (naming  it),  rendered  at 

(naming  the  place),  on  the  —  day  of ,"    If  he  plead  once 

in  jeopardy,  the  form  is  as  follows:  '*The  defendant  pleads  that  he  has 
been  once  in  jeopardy  for  the  offense  charged  (specifying  the  time,  place, 
and  court)."  And  pleas  as  follows:  "First,  defendant  pleads  not 
guilty  of  the  offense  charged;  second,  a  former  acquittal;  third,  once  in 
jeopardy,"-~are  insufficient.  People  v.  O'Leary,  77  Cal.  30,  22  Pac  24. 
"The  object  of  these  forms  is  plain/'  said  the  court.  "The  People 
should  be  informed  of  the  circumstances  as  to  time,  place,  and  court. 
None  of  these  circumstances  are  named  in  the  plea  actually  entered  upon 
the  minutes  of  the  court  below;  and  we  cannot  resort  to  the  written 
document,  which,  it  is  claimed,  was  filed  at  the  time  the  plea  was  en- 
tered, in  aid  of  the  plea  actually  entered." 

K!rocher  v.  State,  47  Ga.  568;  Smith  v.  State,  52  Ala.  407;  Rew  v.  Taylor, 
5  Dowl.  &  R.  422,  3  Bam.  &  C.  502;  Henry  v.  State,  33  Ala.  389;  Qrie- 
ham  V.  State,  19  Tez.  App.  504;  Wilson  v.  State,  68  Ga.  827. 

Pleas  of  former  conviction  or  acquittal  must  state  the  offense  involved  in 
the  former  trial,  its  identity  with  that  involved  in  the  second  prosecu- 
tion, and  the  identity  of  the  person  of  the  accused  with  the  person  be- 
fore tried,  and  must  vouch  the  record  of  the  former  trial;  i.  e.,  must 
contain  the  expression,  after  alleging  the  proceedings  on  the  former 
trial  to  show  the  essentials  of  such  pleading,  "as  by  the  record  thereof 
fully  appears,"  or  an  equivalent  expression.  State  v.  Orose,  44  W.  Va. 
315,  29  S.  £.  527. 

•Campbell  v.  People,  109  111.  665,  50  Am.  Rep.  621;  Grose  v.  State,  117  Ala. 
73,  23  So.  784;  Davis  v.  State,  51  Neb.  301,  70  N.  W.  984;  Wheelock  v. 
State  (Tex.  Grim.  App.)  38  S.  W.  182;  Williams  v.  State,  13  Tex.  App. 
285;  Worthamy.  Com,  5  Rand.  (Va.)  669. 

A  plea  of  former  acquittal  is  prima  facie  sufficient  if  it  shows  that  a  jury 
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was  impaneled,  and  that  the  prosecution  went  into  proofs  by  witnesses 
until  it  rested  its  case,  because  this  entitles  defendant  to  a  verdict;  and 
if  there  was  a  necessary  discharge  of  the  jury,  preventing  verdict,  it 
should  be  set  up  by  replication.  People  v.  Jones,  48  Mich.  554,  12  N.  W. 
848;  Page  v.  Com,  27  Gratt.  964  (holding  that  a  plea  tendered  as  of 
former  acquittal,  but  showing  conviction,  is  demurrable) . 

The  New  York  statute  prescribes  the  form.  Ck>de  Crim.  Proc.  8  334,  subd.  4. 

And  a  plea  of  autrefois  convict  must  verify  the  alleged  conviction  by  the 
record.    Evans  v.  State,  54  Ark.  227,  15  S.  W.  300. 

A  plea  alleging  that  defendant  was  on  a  specified  day  tried  and  acquitted  of 
the  identical  offense  allied  in  the  information,  to  which  are  attached 
pleadings  in  which  the  offense  charged  is  the  same  as  to  dates,  parties, 
and  offense,  and  a  judgment  showing  an  acquittal, — ^is  a  sufficient  plea 
of  former  acquittaL  MoCullough  v.  State  (Tex.  Crim.  App.)  34  S.  W. 
753. 

And  a  plea  of  former  acquittal  reciting  that  copies  of  the  verdict,  judgment, 
and  indictment  are  attached  as  exhibits,  is  not  objectionable  for  lacking 
verification  by  the  record,  where  although  th^  are  not  marked  as  ex- 
hibits to,  or  designated  as  part  of,  the  plea»  the  record  on  appeal  does  in 
fact  contain  the  indictment,  verdict,  and  judgment.  Harp  v.  State,  50 
Ark.  113,  26  S.  W.  714.  The  court  said  that  the  presumption  was  that 
they  were  brought  into  the  transcript  just  as  they  were  offered,  whether 
as  attached  to  the  plea  or  produced  for  the  inspection  of  the  court;  that 
if  the  defendant  had  not  designated  them  as  exhibits,  the  clerk  could  not 
do  so;  but»  at  any  rate,  they  were  a  part  of  the  record,  which  was  proof 
convincing  that  they  were  considered  by  the  court  in  some  form  in  pass- 
ing  upon  the  demurrer;  otherwise  the  clerk  was  guilty  of  officiousness  or 
inadvertence. 

42.  Time  of  pleading^. 

The  plea  should  be  filed  at  the  time  of  arraignment,  but  if  the  con- 
viction or  acquittal  is  not  perfected  until  after  arraignment,  the  plea 
ahould  be  afterwards  allowed.^ 

^Pearoe  ▼.  Com,  5  Ky.  L.  Rep.  407.  Here  an  indictment  was  pending  against 
the  defendant^  and  he  was  being  prosecuted  on  another  indictment  in  the 
same  court  for  the  same  offense;  in  the  latter  case,  a  verdict  of  guilty 
having  been  rendered  and  judgment  entered  thereon  after  the  trial  in 
this  case  had  been  commenced;  and  it  was  held  that  he  was  entitled  to 
file  the  plea. 

In  State  v.  Watson,  20  R.  L  354,  39  Atl.  193,  it  was  said  that  the  rules  of 
criminal  pleading  require  that  a  plea  to  the  jurisdiction,  like  a  demurrer, 
plea  in  abatonent,  plea  in  bar,  or  any  other  special  plea  whatever,  shall 
precede  the  plea  of  not  guilty.  If  the  special  plea  is  determined  against 
the  defendant^  the  practice  is  to  then  allow  him  to  plead  over. 

In  Dwois  V.  State,  51  Neb.  315,  70  N.  W.  984,  it  was  held  that  a  plea  in  bar 
will  not  lie  while  there  is  of  record  a  plea  of  not  guilty,  unless  the  latter 
plea  be  withdrawnj  and  that  it  seems  to  be  a  matter  left  by  the  law  to 
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the  sound  discretion  of  the  trial  courts  whether  he  will  permit  a  pris- 
oner to  withdraw  a  plea  of  not  guilty  and  file  a  plea  in  bar.  Hie  court 
said,  however,  that  it  had  no  doubt  that  if  a  prisoner,  after  a  plea  of  not 
guilty,  should  tender  a  lawful  and  proper  plea  in  bar,  stating  facts 
which  had  occurred  or  come  to  his  knowledge  since  the  entry  of  his  plea 
of  not  guilty,  and  which  facts,  if  truei,  would  entitle  him  to  a  discharge, 
then  it  would  be  the  duty  of  the  court  to  permit  the  prisoner  to  with- 
draw his  plea  of  not  guilty,  and  file  the  plea  in  bar. 

The  court  may  properly  refuse  to  allow  defendant  to  file  a  plea  of  former 
conviction  pending  the  trial  of  an  issue  under  a  plea  of  not  guilty, 
under  Ga.  Pen.  Code,  S  050,  providing  tha;t  if  the  prisoner,  on  being  ar- 
raigned, shall  demur  to  the  indictment,  or  plead  to  the  jurisdiction  of 
the  court,  or  in  abatement,  or  any  special  plea  in  bar,  the  demurrer  or 
plea  shall  be  made  in  writing,  and  if  such  demurrer  or  plea  is  decided 
against  him,  he  may,  nevertheless,  plead,  and  rely  on  the  general  issue 
of  not  guilty.    Hall  v.  State,  103  Qa.  403,  29  S.  £.  015. 

And  the  plea  of  former  acquittal  cannot  be  interposed  in  bar  after  a  verdict 
of  guilty.    Barton  v.  State  (Tex.  Crim.  App.)  43  S.  W.  087. 

43.  When  presented  with  a  plea  of  not  grnilty. 

If  a  plea  of  former  acquittal  or  former  conviction  is  interposed 
with  a  plea  of  not  guilty,  the  plea  of  not  guilty  should  not  be  tried  un- 
til the  other  plea  has  been  disposed  of  ;^  submitting  both  is  reversible 
error.*  In  cases  of  misdemeanor,  however,  going  to  trial  without  ob- 
jection waives  the  irregularity;^  and  if  both  pleas  should  be  sub- 
mitted, the  jury  should  pass  on  the  special  plea.* 

^Lee  V.  state,  26  Ark.  260,  7  Am.  Rep.  611;  Com.  v.  Cratcley,  12  Va.  L.  J. 
480. 

Plea  of  former  acquittal  is  special  plea  in  bar  of  matter  wholly  independent 
of  general  plea  of  not  guilty,  and  does  not  properly  or  legally  displace  it, 
but  when  it  is  overruled  the  general  plea  remains  with  the  issue  formed 
by  it  for  trial.     Tandy  v.  State,  94  Wis.  488,  69  N.  W.  160. 

^Foster  v.  State,  39  Ala.  229;  Henry  v.  State,  33  Ala.  389;  Com.  v.  Merrill, 
8  Allen,  645  (held  error  to  submit  pleae  of  former  conviction  and  not 
guilty  together) ;  Com.  v.  Bakeman,  106  Mass.  53;  Com.  ▼.  Demuth,  12 
Serg.  &  R.  389 ;  Rex  v.  RocJie,  1  Leach  G.  L.  134.  And  see  State  v.  Re9^ 
pass,  85  N.  C.  534.  Contra,  Pritchford  v.  State,  2  Tex.  App.  69 ;  DavU 
V.  State,  42  Tex.  494  (holding  that  it  is  proper  to  submit  the  two  pleaa 
together,  yet  a  failure  of  the  jury  to  pass  upon  each  plea  is  error)  ; 
Solliday  v.  Com,  28  Pa.  13  (failure  of  the  jury  to  pass  upon  eaoh  of  the 
pleas  of  former  conviction  and  not  guilty,  error). 

•Faulk  V.  State,  52  Ala.  415;  Dominick  ▼.  State,  40  Ala.  680,  91  Am.  Dee. 
496. 

*Deaton  v.  State,  44  Tex.  446,  under  Paschal's  Dig.  art.  3091. 
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4/L  Substituting  special  plea  for  not  gruilty. 

It  is  discretionary  with  the  court  to  permit  a  plea  of  not  guilty  to 
be  withdrawn,  and  a  plea  of  former  acquittal  or  conviction  to  be  sub- 
stituted.^ 

*PW«fp«  V.  People,  66  ni.  429;  8tat&y.  Balge,  2  Nev.  321;  United  States  v. 

Earmiaon,  3  Sawy.  556,  Fed.  Cas.  No.  15,308;  People  v.  Allen,  43  N.  Y. 

28  (defect  in  organiung  grand  jury). 
It  may  be  matter  of  right  to  the  accused.    See  S  46,  infra. 

4S.  How  determined. 

The  issue  raised  by  a  plea  of  former  acquittal  or  conviction  is  for 
the  jury,*  under  proper  instructions  of  the  court;*  but  if  the  plea 
shows  on  its  face  a  different  offense,  or  is  wholly  insufficient^  it  need 
not  be  submitted  to  the  juiy.' 

>N.  y.  Code  Orim.  Proc.  H  354,  355;;  Pmton  v.  Btate,  33  Tex.  Crim.  Rep. 
633,  28  S.  W.  537 ;  Grant  v.  People,  4  Park.  Crim.  Rep.  627 ;  Com.  v.  Boe- 
worth,  113  Mass.  200  (failure  to  submit  to  the  jury,  held  error) ;  Troy 
▼.  Btate,  10  Tex.  App.  319;  Quiigow  v.  State,  1  Tex.  App.  47,  28  Am.  Rep. 
896;  Qriaham  y.  State,  19  Tex.  App.  504  (holding  that  if  the  plea  is 
sufficient  to  admit  of  and  is  supported  by  any  evidence  at  the  trial, 
it  is  the  duty  of  the  court  to  submit  the  issue  to  the  jury) .  As  to  the 
eyidence  to  prove  such  pleas,  see  poet.  Division  XXXIX. 

•Wilson  T.  State,  45  Tex.  76,  23  Am.  Rep.  602;  Martha  v.  State,  26  Ala.  72 
(holding  that  upon  the  trial  of  this  issue  the  court  may  declare  to  the 
jury  the  legal  effect  of  the  record  set  up  in  bar,  and,  when  it  is  a  fact, 
may  charge  the  jury  that  the  plea  is  not  sustidned  by  the  proof) . 

In  State  ▼.  Jamison,  104  Iowa,  343,  73  N.  W.  831,  it  is  held  that  when, 
under  the  law,  or  for  want  of  evidence,  the  plea  is  not  sustained,  the 
court  may  so  charge  the  jury. 

In  State  ▼.  Robinson,  12  Wash.  491,  41  Pac.  884,  where  the  court  instructed 
the  jury  to  disregard  all  evidence  relating  to  the  question  of  former  ac- 
quittal, it  was  held  that  as  the  ruling  of  the  court  in  so  doing  was 
founded  upon  the  theory  that  the  undisputed  facts  showed  that  appel- 
lant had  never  been  acquitted  of  the  crime  with  which  he  was  charged 
in  the  information  upon  which  he  was  on  trial,  this  instruction  was 
clearly  erroneous,  if  any  proof  had  been  introduced  which  tended  in  any 
d^ree  to  show  that  the  appellant  had  been  acquitted  of  the  crime  so 
charged;  but  that  if  there  was  no  such  proof,  defendant  had  no  right  to 
complain  of  the  ruling  of  the  court  in  denying  his  motion  for  a  dis- 
charge, or  in  not  giving  him  a  separate  trial  upon  the  issues  raised  upon 
the  plea  of  former  acquittal. 

*Eite  T.  State,  9  Yerg.  357;  Simoo  y.  State,  9  Tex.  App.  338;  State  y.  Meek- 
ins,  41  La.  Ann.  543,  6  So.  822. 

Where  the  offenses  charged  in  different  indictments  are  so  diverse  as  not 
to  admit  of  proof  that  th^  are  the  same,  the  court  may  decide  the  issue 
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without  submitting  it  to  the  jury.  Epp»  ▼.  Btaie,  88  Tez.  Crim.  Sep. 
284,  42  S.  W.  552,  and  cases  cited;  Wright  v.  State,  37  Tex.  Crijn.  R^. 
627,  40  S.  W.  491. 

It  is  further  held  in  Texas  that  there  is  a  distinction  between  a  conviction 
and  an  acquittal.  In  case  of  conviction  it  is  held  that  the  state  can 
carve  but  once;  and,  where  the  offense  is  separable, — ^that  is,  when  dif- 
ferent articles  are  stolen  at  the  same  time  belonging  to  different  per- 
sons,— ^the  state  can  combine  all  the  articles  stolen  at  the  same  time  in 
the  same  indictment^  or  it  can  carve  out  such  as  it  pleases,  and  embody 
in  the  same  indictment;  but  a  conviction  will  bar  a  subsequent  prosecu- 
tion for  theft  of  any  of  said  articles  which  were  taken  at  the  same  time. 
The  same  principle;,  however,  does  not  apply  in  case  of  acquittal ;  that  is, 
if  different  articles  are  stolen  at  the  same  time  and  place,  oonatituting 
one  transaction,  but  they  belong  to  different  persons,  if  there  are  differ- 
ent indictments  charging  the  possession  and  ownership  in  different  per- 
sons, an  acquittal  under  one  indictment  for  theft  from  one  person  will 
not  bar  a  prosecution  for  theft  of  different  property,  or  even  the  same 
property,  fr<»n  another  person;  that  is,  autrefois  acquit  is  available 
only  in  cases  where  the  toansaction  is  the  same,  and  the  two  indictments 
are  susceptible  of  and  must  be  sustained  by  the  same  proof.  Autrefois 
convict  only  requires  that  the  transaction,  or  the  facts  constituting  it^ 
be  the  same. 

46.  Pleading  over. 

If  defendant's  plea  of  former  acquittal  or  former  conviction  be 
found  against  him,  he  should  be  allowed  to  plead  the  general  issue.^ 

*Barge  ▼.  Com.  3  Penr.  ft  W.  262,  23  Am.  Dec.  81;  McFarland  v.  State,  68 
Wis.  400,  60  Am.  Rep.  867,  32  N.  W.  227  (holding  it  error  for  the  court 
to  pronounce  a  judgment  of  conviction  after  the  jury  has  found  against 
the  defendant  under  a  plea  of  former  conviction  or  acquittal,  without  a 
trial  of  the  issue  under  a  plea  of  not  guilty) ;  Fulkner  v.  State,  3  Heisk. 
33  (under  a  statute  to  that  effect) ;  Com,  v.  Goddard,  13  Mass.  455; 
Him  V.  State,  1  Ohio  St.  16  (holding  that  on  overruling  any  special  plea 
defendant  must  be  allowed  to  plead  over). 

But  contra,  Crippen  v.  State,  3  Heisk.  25  (discretionary  to  refuse  to  permit 
the  accused  to  plead  not  guilty  after  the  issue  upon  a  plea  of  former 
conviction  has  been  found  against  him). 

VL  Pending  of  another  pbosecution. 

47.  Another  indictment  pending. 

The  pendency  of  a  previous  indictment  is  not  matter  for  a  plea  in 
abatement.* 

^Eldridge  v.  State,  27  Fla.  162,  0  So.  448;  Com,  ▼.  Brovm,  167  Mass.  144, 
45  N.  E.  1;  Bonner  v.  State,  29  Tex.  App.  223,  16  S.  W.  821;  People  v. 
Fisher,  14  Wend.  9,  28  Am.  Dec.  501;  Smith  v.  Com,  104  Pa.  339  (cases 
of  two  indictments  in  same  count) ;  Bell  v.  State^  115  Ala.  87,  22  So. 
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453;  State  v.  Keena,  64  Conn.  212,  29  Atl.  470;  Kalloch  ▼.  Ban  Fran- 
eUco  City  d  County  Super,  Ct,  56  Cal.  229.  And  see  State  v.  Andrew,  7G 
Mo.  101;  Machin  y.  People  (111.)  8  Grim.  L.  Mag.  692,  8  N.  £.  178  (in- 
dictment in  state  court  and  another  in  United  States  court) ;  United 
States  y.  Neveraon,  1  Mackey,  152  (holding  that,  even  if  the  former 
indictment  has  been  pleaded  to,  it  is  no  bar  to  an  arraignment  on  a  sec- 
ond indictment) ;  State  T.  Eaton,  75  Mo.  586;  Cack  y.  State  (Tex.)  2 
Week.  Jur.  283. 

48.  —  qui  tain  proseciition. 

Where  the  whole  or  part  of  a  penalty  goes  to  the  informer,  he  who 
first  hrings  a  qui  tarn  action,  or  commences  a  prosecution  by  indict- 
ment or  information,  acquires  the  right  to  the  penalty;  and  that  pros- 
ecution, until  it  is  determined,  excludes  all  others.^ 

n  Throop's  (Mass.)  Dig.  728  (361,  352),  Citing  Com.  y.  Churchill,  6  Mass. 
174;  Com,  y:  Cheney,  6  Mass.  347;  Com,  y.  Drew,  8  Gush.  279. 

The  pendency  of  such  an  action  at  the  time  when  an  indictment  for  the  same 
offesae  is  returned  must  be  pleaded  and  proyed  like  a  plea  of  autrefois 
acquit  or  autrefois  convict,  and  will  defeat  the  indictment.  Com.  y. 
Howard,  13  Mass.  221;  Com.  y.  Uurphy,  2  Oray«  510. 

yn.  Pabdott. 

48.  How  set  up. 

An  executive  pardon  in  force  when  the  defendant  is  arraigned  must 
be  specially  pleaded.^  If  issued  after  arraignment  it  may  be  brought 
to  the  notice  of  the  court  on  motion  at  any  stage  of  the  trial,  whenever 
received  ;•  otherwise  it  will  be  waived.* 

^Baoon,  Abr.,  Pardon,  O.  2;  4  Bl.  Com.  304. 

Otherwise  of  a  general  legislatiye  pardon  without  exceptions;  for  this  the 
court  must  judicially  notice. 

H7om.  y.  Lookwood,  109  Mass.  323,  12  Am.  Rep.  699 ;  Com.  y.  Mash,  7  Met. 
472;  State  y.  Woolery,  29  Mo.  300;  Duncan  y.  Com,  4  Serg.  ft  R.  449;  4 
Bl.  Com.  369;  Wharton,  Crim.  PI.  ft  Pr.  I  526. 

•United  States  y.  Wilson,  7  Pet.  150,  8  L.  ed.  640. 

The  constitutional  abolition  of  attainder  and  corruption  of  blood  super- 
sedes the  old  doctrine  that  a  pardon  for  one  offense  might  be  pleaded  in 
bar  of  any  other  felony  committed  before  the  pardon.  Note  to  Crenshaw 
V.  State  (Tenn.)  17  Am.  Dec.  704. 

VIII.  Not  guilty. 

so.  Leave  to  withdraw. 

It  is  in  the  discretion  of  the  court  to  allow  a  plea  of  not  guilty  to  be 
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withdrawn  for  the  purpose  of  substituting  a  different  plea^^  or  for  the 
purpose  of  a  motion.^ 

*1  Chitty,  Grim.  Law,  436;  Bew  r.  Knighiy,  Holt>  398;  State  y.  iGToZpe,  2  Key. 
321  (discretionary,  except  to  plead  8<»nething  occurring  since  last  mo- 
ti<»i,  and  then  matter  of  right) ;  PhiUipa  y.  People,  65  111.  429;  People 
T.  Allen,  43  N.  Y.  28;  Huhbard  y.  State,  72  Ala.  164;  Savage  y.  State, 
18  Fla.  909;  People  y.  Lcicie,  64  Gal.  401,  1  Pac.  490;  People  y.  Shem  Ah 
Fook,  64  Cal.  380,  1  Pac  347. 

Baylor  t.  Com.  42  Phila.  L^al.  Int.  193;  People  y.  Lee,  17  Cal.  76. 

IX.  Nolo  oonteitoere. 

[The  object  of  this  plea  is  to  submit^  if  the  punishment  be  imposed, 
but  without  conceding  guilt  as  matter  of  fact  by  a  plea  of  guilty  that 
would  admit  the  facts  alleged,  and  might  be  used  in  evidence  against 
the  defendant  in  another  proceeding.] 

61.  Not  of  right. 

The  plea  of  nolo  contendere  cannot  be  put  in  without  leave  of  court. 
It  is  discretionary  with  the  court  to  receive  such  a  plea,  and  usually  it 
is  allowed,  if  at  all,  only  in  inferior  misdemeanors.^ 

■Bishop,  Crim.  Proc  |  802;  1  Chitty,  Crim.  Law,  431;  Com.  v.  Horton,  9 
Pick.  206. 

52.  Subsequent  proceedings. 

The  effect  of  a  plea  of  nolo  contendere  upon  all  subsequent  proceed- 
ings on  the  indictment  is  the  same  as  that  of  a  plea  of  guilty.^ 

^United  Statee  v.  Harttoell,  3  CUff.  221,  Fed.  Gaa.  No.  16,318. 

A  plea  of  nolo  contendere,  though  not  technically  a  plea  of  guilty,  justifies 

the  court  in  imposing  sentence.    Com.  v.  HoUtine,  132  Pa.  357,  10  Atl. 

273. 

X.  Guilty. 

63.  How  interposed. 

A  plea  of  guilty  can  be  put  in  only  by  the  defendant  himself,  in 
open  court,^  except  upon  indictment  against  a  corporation,  in  which 
case  it  may  be  put  in  by  counsel.* 

*N.  Y.  Code  Cdm.  Proc.  I  3335;  Saundere  y.  State,  10  Ter.  App.  336  (so 
holding,  under  the  Texas  Code.  It  may  he  made  orally,  hut  must  be 
entered  on  the  record) ;  People  t.  UoCrory,  41  Cal.  458  (plea  of  guilty 
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of  murder  in  the  second  degree  orally  made  in  open  court,  in  defendant's 
presence  and  hearing,  by  his  counsel,  afterwards  withdrawn  by  leave  of 
court). 

The  accused  should  be  examined  as  to  whether  the  plea  is  voluntarily  sub- 
mitted if  it  is  so  required  by  statute. 

As  to  whether  the  statute  requiring  examination  has  been  sufficiently  com- 
plied with,  see  People  v.  Ferguson,  48  Mich.  41,  11  N.  W.  777;  Clark  ▼. 
People,  44  Mich.  308,  6  N.  W.  682;  People  y.  Lewie,  61  Mich.  172, 16  N. 
W.  326;  Frosh  ▼.  State,  11  Tex.  App.  280. 

Tlie  Ohio  Statute  (Rev.  Stat.  I  7316)  providing  that  if  the  offense  charged 
be  murder,  and  the  accused  be  convicted  by  confession  in  o/pem  court, 
the  court  shall  examine  the  witnesses,  and  determine  the  degree  of  the 
crime,  and  pronounce  sentence  accordingly, — ^was  held  constitutional  in 
Craig  v.  State,  49  Ohio  St.  416,  16  L.  R.  A.  368,  30  N.  E.  1120. 

A  plea  of  guilty  will  not  be  accepted  until  defendant  has  had  opportunity 
to  consult  counsel  where,  upon  inquiry,  it  appears  that  the  acts  done  do 
not  constitute  the  offense  charged.  United  States  v.  Safford,  66  Fed. 
942. 

One  of  several  defendants  charged  with  the  same  offense^  who  has  contrib- 
uted towards  a  fund  to  employ  counsel  to  defend  them,  by  whom  a  plea 
of  guilty  is  interposed  as  to  all  the  defendants  but  one,  as  to  the  indict- 
ment against  whom  a  test  case  is  made,  cannot,  after  waiting  a  year, 
during  which  judgment  is  suspended  on  the  dedsion  of  the  test  case 
against  him,  repudiate  the  plea  of  guilty  on  the  ground  that  it  was  im- 
authorized.    Territory  v.  Cook,  7  K.  M.  248,  33  Pac.  1022. 

*S.  Y.  Code  Grim.  Proc.  I  336. 

S4.  Vot  to  be  conditional. 

A  plea  of  guilty,  expressed  to  be  upon  a  condition^  should  be  disre- 
garded; and  if  the  defendant  refuses  to  plead  further^  the  court 
should  direct  a  plea  of  not  guilty  to  be  entered.^ 

^State  V.  Kring,  11  Mo.  App.  92. 

But  a  plea  of  guilty  to  a  good  part  of  the  indictment,  upon  the  prosecu- 
tion's withdrawing  or  striking  out  other  parts,  will  sustain  sentence. 
State  V.  Buck,  69  Iowa,  382,  13  N.  W.  342  (indictment  for  forging  a 
promissory  note  and  uttering  the  same;  the  latter  count  withdrawn) ; 
Ferrell  v.  State,  2  Lea,  25  (indictment  for  assault  and  battery  with  in- 
tent to  kill;  the  intent  to  kill  stricken  out)  • 

H.  Withdrawal 

Another  plea  cannot  be  submitted  for  the  plea  of  not  guilty,  with- 
out leave  of  court.^  But  the  courts  in  its  discretion,  at  any  time  be- 
fore judgment)  may  permit  a  plea  of  guilty  to  be  withdrawn,  and  a 
plea  of  not  guilty  to  be  substituted.*  The  refusal  to  grant  such  leave 
13  reviewable  on  error.* 

rrhroop's  (Mass.)  Dig.  729  (303) ;  CiUng  Com.  v.  Blake,  12  Allan.  1(^6  and 
Abb.  Cb. — 10. 
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Com,  T.  Lofinan,  13  Allen,  663;  and  holding  that  the  rule  is  the  same 
upon  appeal  to  the  supreme  court  after  conviction  in  a  police  court. 

In  State  v.  Bha/nley,  38  W.  Va.  516,  18  S.  K  734,  it  was  held  that  a  plea 
of  guilty  upon  an  indictment  for  selling  liquor  without  a  license  might 
he  entered  without  formally  and  expressly  withdrawing  a  plea  of  not 
guilty  previously  entered* 

■N.  Y.  Crim.  Code,  I  337. 

The  motion  will  he  denied  if  the  plea  has  heen  deliherately  put  in.  United 
States  V.  Bayaud,  23  Fed.  721  (expectation  of  being  able  to  compromise 
with  the  government  for  violation  of  the  revenue  law  not  sufficient). 
And  see  Mastronada  v.  State,  60  Miss.  86 ;  People  v.  Lepper,  51  Mich. 
196,  16  N.  W.  377;  Beg.  v.  Sell,  9  C9ar.  ft  P.  346  (motion  denied  after 
judgment  pronounced) ;  State  v.  Cotton,  24  N.  H.  143  (motion  denied 
after  motion  in  arrest  of  judgment) ;  Com,  v.  Hagarman,  10  Allen,  401. 
See  also  authorities  cited  below. 

In  State  v.  Shanley,  38  W.  Va.  516,  18  S.  E.  734,  it  was  held  that  the  court 
may  permit  the  plea  of  guilty  to  be  withdrawn  and  another  plea  to  be  en- 
tered in  itfl  pl«tce,  in  the  exercise  of  a  sound  discretion,  if  justice  and  a 
fair  trial  <»i  the  merits  require  it;  but  it  must  be  in  tim^  and  the  rea- 
son for  it  must  be  made  to  appear  clearly  and  distinctly. 

In  Michigan,  by  statute  (How.  Stat.  §  9568),  in  all  cases  of  appeal  from  a 
criminal  conviction  on  a  plea  of  guilty,  it  is  the  right  of  the  accused  to 
withdraw  his  plea  of  guilty,  and  have  the  case  retried  upon  the  merits ; 
and  the  court  is  required  to  ascertain  whether  a  plea  of  guilty,  in  case 
the  accused  chooees  to  stand  upon  sudh  plea,  is  voluntary  or  not.  And 
the  statute  applies  to  appealed  cases  begun  on  a  warrant,  as  well  as  to 
cases  on  information  or  indictment.  People  v.  Biohmond,  57  Mich.  399, 
24  N.  W.  124. 

'People  V.  Joyce,  4  N.  Y.  Grim.  Rep.  341  (discretion  reviewable  under  New 
York  Criminal  Code) ;  Gardner  v.  People,  106  111.  76  (holding  upon  an 
indictment  for  murder,  where  it  appeared  that  the  accused  was  wholly 
ignorant  of  our  language  and  institutions,  and  was  without  understand- 
ing sufficient  to  act  intelligently,  that  it  was  the  duty  of  the  court  to 
permit  him  to  withdraw  his  plea  of  guilty,  especially  when  put  in  with- 
out advice  of  counsel) ;  People  v.  Scott,  59  Cal.  341  (holding  it  error  to 
refuse  to  g^ant  the  motion,  where  there  was  evidence  sufficient  to  raise 
a  doubt  as  to  the  sanity  of  defendant  at  the  time  he  pleaded  guilty) ; 
State  V.  Stephens,  71  Mo.  535  (holding  it  error  to  refuse  to  permit  the 
plea  to  be  withdrawn  by  the  accused,  when  given  under  the  mistaken 
idea  that  ther^y  the  lowest  sentence  allowed  by  law  would  be  passed 
upon  him) ;  State  v.  Kraft,  10  Iowa,  330  (held  error  for  the  court  to  re- 
fuse to  permit  withdrawal  under  a  statute  providing  that  "the  court 
may  permit  the  plea  of  guilty  to  be  withdrawn").  See  also  State  y. 
Oehlshlager,  38  Iowa,  297;  Davis  v.  State,  20  Ga.  674  (holding  that  if 
the  defendant  pleads  guilty  to  one  of  several  indictments,  mistaking  it 
for  another,  he  should  be  permitted  to  correct  it  during  the  trial;  and 
it  is  error  to  reject  the  evidence  showing  the  fact). 

But  the  refusal  of  leave  mil  not  be  disturbed  on  appeal,  unless  it  be  glar- 
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ingly  unjust.    State  T.  Delahousaaye,  87  La.  Ann.   551;   Oonover  r*. 
State,  86  Ind.  99. 

It  was  not  an  abuse  of  discretion  requiring  reversal,  for  a  trial  court  to 
refuse  to  permit  an  accused  to  withdraw  his  plea  of  guilty  on  the  ground 
that  the  prosecuting  attorney  induced  him  to  enter  it  under  the  belief 
that  he  would  merely  be  fined  and  not  imprisoned,  where  no  such  defi- 
nite promise  was  shown  to  have  been  made,  and  the  only  basis  for  such 
supposition  was  an  interview  between  the  county  attorney  and  third 
parties,  who  understood  and  told  defendant  that  he  would  only  be  fined. 
State  T.  Tates,  52  Kan.  566«  35  Pac  209. 

S6.  Effect  of  plea. 

The  plea  of  guilty,  unless  withdrawn/  has  the  same  effect  in  re- 
spect to  the  subsequent  proceedings  thereon  against  the  accused  as  a 
verdict  of  guilty  f  and  if  it  is  unqualified,  he  may  be  sentenced  to  any 
d^ree  of  punishment  imposed  by  law  for  the  offense  alleged  in  the 
indictment* 

But  judgment  cannot  be  rendered  against  him  upon  his  pleading 
guilty  of  a  crime  not  charged  in  the  indictment^ 

^People  V.  Cignarale,  110  N.  Y.  32,  17  N.  E.  135. 

'People  ftv  rel.  Evane  v.  MoEtoan,  2  N.  Y.  Grim.  Rep.  313. 

Territory  v.  Miller  (Dak.)  8  Grim.  L.  Mag.  286  (so  held  notwithstanding 
the  statute  prescribed,  in  cases  of  murder,  the  punishment  of  death  or 
imprisonment  for  life,  at  the  discretion  of  the  jury) ;  People  v.  DeZony, 
49  Gal.  396  (holding  that  the  plea  admitted  an  all^ation  that  the  of- 
fense was  a  second  offense).  But  see^  contra,  Oarvey  y.  People,  6  Golo. 
559,  45  Am.  Rep.  531,  holding  that,  after  the  plea  of  guilty  to  an  in- 
dictment for  murder,  the  accused  may  be  punished  only  for  the  lowest 
degree  of  h<»nicide. 

In  People  ▼.  Morris,  80  Mich.  634,  8  L.  R.  A.  686,  45  N.  W.  691,  it  was 
held  that  a  plea  of  guilty  to  an  information  charging  larceny,  under  a 
general  statute,  in  one  count,  and  horse  stealing  in  another,  applied  to 
both  counts,  and  authorized  sentence  for  horse  stealing. 

But  a  plea  of  guilty  <»i  an  accusation  merely  charging  generally  a  Tiolation 
of  a  penal  ordinance  of  a  city  proliibiting  under  the  same  penalty  each 
of  several  distinct  and  separate  acts^  some  of  which  are  within  the  cor- 
porate power  te  punish,  while  others  are  not»  without  specifying  any 
act,  cannot  be  applied  te  the  one  class  of  acto  rather  than  to  the  other; 
and  no  punishment  can  be  inflicted  in  the  proceeding.  Collins  r.  Hallf 
92  Ga.  411,  17  8.  E.  622. 

Httate  T.  Queen,  91  N.  G.  659,  so  holding  where  one  indicted  for  burglary 
with  intent  te  commit  murder  pleaded  "guilty  of  larceny." 
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57.  —  admits  only  the  f  aets. 

The  plea  of  guilty^  though  an  acknowledgment  of  the  facts  charged^ 
does  not  admit  that  such  facts  constitute  an  offense.^ 

*Orow  r.  8tat€,  6  Tex.  SS4  (indietmeDt  for  betting;  oonyiction  reversed  be- 
cause no  legal  offense  was  charged) ;  Fletcher  y,  Btate)  12  Ark.  169 
(indictment  for  disturbing  congregation;  conviction  reversed  because  no 
legal  offense  was  charged)  • 

Thus  the  allegation  in  an  indictment  for  embezzlement  under  Neb.  Crim. 
Code,  I  124,  that  the  defendant  was  charged  with  the  collection^  safe- 
keeping, transfer,  and  disbursement  of  the  public  money,  as  contemplated 
by  that  section,  is  an  allegation  of  law,  and  is  not  admitted  by  the  plea 
of  guilly.    Uoare  v.  Biate,  63  Neb.  831, 74  N.  W.  810. 

And  a  plea  of  guilty  to  a  charge  of  violating  a  city  ordinance  is  only  an 
admission  that  defendant  committed  the  acts  charged,  and  is  immaterial 
where  the  ordinance  is  invalid.  Chrossnian  t.  OakUmd,  30  Or.  478,  36 
L.  R.  A.  603,  41  Pac.  6. 

XL   JOINDBB  OF  PLEAS. 

58.  Not  guilty  and  special  matter  in  bar. 

At  common  law  a  plea  of  the  general  issue  to  the  whole  indictment 
cannot  be  accompanied  by  a  plea  of  special  matter  in  bar.  But  a  plea 
of  not  guilty  as  to  part  of  the  indictment  may  be  accompanied  by  a 
plea  of  special  matter  in  bar  of  the  rest  of  the  indictment^ 

^Nauer  t.  Thomaa,  13  Allen,  572,  680. 

59.  Several  pleai  in  bar. 

At  common  law  several  pleas  in  bar^  interposing  separate  grounds 
of  defense,  are  bad  on  demurrer.^ 

*Nauer  v.  Thomaa,  18  AUen,  572,  580. 

60.  Several  defenses  in  one  plea. 

At  common  law  a  special  plea  in  bar  is  bad,  which  sets  up  several 
distinct  matters,  either  of  which  would  be  a  defense.^ 

*^aiier  v.  Thomae,  13  Allen,  572,  678. 
Such  pleas  are  now  generally  disused. 

61.  Several  pleas  in  abatement. 

Two  or  more  pleas  in  abatement  not  repugnant  to  one  another  are 
allowable,  both  in  cases  of  misdemeanor  and  felony.^ 

Wnited  States  v.  Riehardwm,  28  Fed.  61,  and  cases  cited. 
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211.  Motion  to  stbikb  out. 

62.  Idle  plea. 

A  plea  may  be  struck  out  on  motion,  on  the  ground  that  the  issue 
presented  is.  already  conclusivel j  determined  by  the  record,  and  there- 
fore the  plea  is  idle.^ 

^People  y.  Harding,  53  Mich.  48,  61  Am.  Rep.  95,  18  N.  W.  555,  53  Mich. 
481,  19  N.  W.  155. 

In  Iowa  a  statute  (Iowa  Oode^  I  4359)  aathorizes  only  the  pleas  of  guilty, 
not  guilty,  and  of  fonner  conviction  or  acquittal;  and  in  State  v.  Cay- 
wood,  96  Iowa,  867,  65  N.  W.  385,  it  was  held  that  a  special  plea  filed  in 
trial  for  perjury,  in  addition  to  one  of  former  acquittal,  setting  out  in 
detail  what  defendant  claimed  was  an  issue  at  the  former  trial,  and 
averring  that  the  same  thing  in  substance  was  in  issue  in  the  case  at 
bar,  of  which  matters  he  had  been  acquitted  in  the  former  trial, — waa 
properly  stridden  out* 


SIX.— DEMUERER  TO  PLEA. 

1.  Hie  right  to  demur.  4.  Uncertainty. 

2.  Whole  ease.  5.  Prayer. 

3.  Effect.  6.  Indictment  may  be  attacked. 

1.  The  risrht  to  demur. 

The  prosecution  has  a  right  to  demur  to  any  plea  for  insufficiency.^ 

^Siate  V.  Priehnow,  16  Neb.  181,  19  N.  W.  628  (demurrer  to  plea  of  former 
acquittal)  i  Bern  v.  Cooke,  2  Barn,  ft  C.  618  (motion  to  quash  a  plea  in 
abatonent  to  an  indictment  for  conspiracy  denied,  because  demurrer  was 
the  proper  remedy) ;  Bishop,  Crim.  Proc.  I  793  (where  he  says:  "The 
proper  course  for  the  prosecuting  ofiicer,  where  the  plea  is  bad,  is  to 
demur  to  it") ;  Biwzard  v.  State,  20  Ark.  106  (sustaining  demurrer  to 
plea  to  an  indictment  for  gambling) ;  Marshall  v.  State,  6  Neb.  120,  29 
Am.  Kep.  363  (sustaining  demurrer  for  insufficiency  of  plea  of  former 
conviction) ;  State  ▼.  Havely,  21  Bfo.  498  (a  court  may  say,  as  a  matter 
of  law,  upon  demurrer  to  a  plea  in  abatement  to  an  indictment,  that 
••Owens  D.  Havely"  and  "Owen  D.  Haverly"  are  idem  eonana) ;  MoQuoid 
T.  People,  8  m.  76  (sustaining  demurrer  to  plea  of  previous  acquittal 
because  it  failed  to  state  the  identity  of  the  two  offenses) . 

Although  a  plea  of  autrefois  acquit  which  on  its  face  shows  that  it  is  not 
the  same  offense  of  which  the  prisoner  was  before  acquitted  is  demur- 
rable, advantage  may  be  taken  of  it  upon  a  replication  of  nul  tiel  record, 
and  the  issue  may  be  tried  by  the  court.    Eite  v.  State,  9  Yerg.  196. 
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The  prosecuting  attorney  may  interpose  a  demurrer  to  a  plea  in  bar  of- 
fered under  Neb.  Crim.  Code,  {  449,  by  a  prisoner  indicted  for  a  felony, 
and  have  the  judgment  of  the  court  whether  the  facts  stated  in  such 
plea  are  sufficient,  if  true,  to  prevent  the  trial  of  the  prisoner  for  the 
crime  charged.    Arnold  v.  Btaie,  38  Neb.  752,  57  N.  W.  378. 

So,  a  plea  in  bar  of  an  indictment  or  information  may  be  demurred  to  when 
it  is  insufficient  in  form,  or  it  appears  from  its  face  that  the  facts  al- 
leged are  not  in  law  a  bar  to  the  prosecution ;  but  otherwise  issue  should 
be  Joined  by  replication.    Smith  v.  State,  42  Neb.  356,  60  N.  W.  585. 

And  it  is  error  to  proceed  to  trial  and  judgment  on  the  issues  of  fact,  with- 
out disposing  of  questions  of  law  raised  by  a  demurrer  to  a  plea.  Ditch 
▼.  People,  31  111.  App.  368. 

In  Kentucky  by  statute  (Crim.  Code,  {  179)  a  plea  of  former  acquittal  is 
considered  as  controyerted  by  denial,  and  no  demurrer  or  reply  is  re- 
quired.   Com.  y.  Rose,  21  Ky.  L.  Rep.  1281,  54  6.  W.  863. 

2.  Whole  case. 

A  plea,  to  be  good  as  a  bar  to  the  whole  indictment^  must  meet  the 
whole  case.     If  it  does  not,  it  is  bad  on  demurrer.^ 

^ Moore  y.  Missieeippi,  21  Wall.  636,  22  L.  ed.  653  (indictment  with  five 
counts  for  selling  lottery  tickets  and  two  for  keeping  a  gaming  table. 
Plea  not  answering  the  latter  held  demurrable). 

And  plea  of  conyiction  for  murder  of  a  specified  person,  in  bar  to  a  prose- 
cution for  assault  with  intent  to  murder  another  person,  is  demurrable 
where  such  plea  does  not  contain  the  indictment,  conyiction,  and  judg- 
ment of  the  court  Washington  y.  State,  35  Tex.  Crim.  Rep.  156,  32  S. 
W.  604. 

But  the  falsity  of  a  plea  of  former  acquittal  is  not  a  ground  of  demurrer. 
MoCullough  y.  State  (Tex.  Ciim.  App.)  34  S.  W.  753. 

3.  Effect. 

Demurrer  to  a  plea  admits  facts  alleged  therein,  but  denies  their 
legal  sufficiency  to  entitle  defendant  to  acquittal.^ 

^Roberts  y.  State,  14  Ga.  8,  58  Am.  Dec.  528  (holding  that  a  demurrer  to  a 
plea  of  former  conyiction  admits  that  the  charge  relates  to  the  same 
transaction,  but  does  not  admit  that  the  charge  is  the  same  in  each  case) ; 
Smith  y.  State,  42  Neb.  356,  60  N.  W.  685. 

In  State  y.  Aokerman,  64  N.  J.  L.  99,  45  Atl.  27,  after  a  plea  of  autrefois 
acquit,  the  requisites  of  the  statute  haying  been  well  pleaded, — ^that  is, 
that  the  defendant  has  been  lawfully  acquitted  of  the  same  offense  charged 
in  the  indictment, — ^if  a  demurrer  by  the  state  be  interposed  to  such  plea, 
then  the  plea  stands  admitted,  and  the  judgment  by  the  court  must  be 
in  fayor  of  the  defendant, — ^that  he  be  discharged  of  the  premises  c<Hi- 
tained  in  the  indictment,  and  that  he  go  without  day. 
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4.  Tneertainty. 

A  plea  in  abatement  must  be  certain  to  every  intent,  and  it  must 
stand  or  fall  on  its  own  allegations.^ 

^iftaie  y.  Emery ^  59  Vt.  84,  7  Atl.  129  (failure  to  specify  the  indictment 
pleaded  to,  in  a  plea  in  abatement,  to  the  legality  of  the  grand  juiy; 
also  failure  to  allege  wherein  the  illegality  conaisted) ;  United  States  v. 
Hammond,  2  Wooda,  197,  Fed.  Caa.  No.  15,294  (holding  that  a  plea  that 
one  of  the  grand  jurors  is  disqualified  under  U.  S.  Rev.  Stat.,  for  engag- 
ing in  insurrection  and  rebellion,  without  setting  forth  the  time  and 
place,  lacks  predsicm,  and  is  bad  on  demurrer)  • 

5.  Ptayer. 

A  plea  in  abatement  is  bad  on  demurrer  if  it  prays  a  dismissal  and 
discharge,  which  is  the  prayer  of  a  plea  in  bar.^ 

^United  States  t.  Hammond,  2  Woods,  197,  Fed.  Cas.  No.  15,294, 

6.  Indictment  may  be  attacked.  .    . 

On  demurrer  to  plea,  judgment  is  to  be  given  against  ihe  party  com- 
mitting the  first  fault  in  pleading.^ 

^United  States  T.  Lawrence,  13  Blatchf.  295,  Fed.  Cas.  No.  16,573. 

Vote  on  the  remedy  to  review  decision  sustaining  demurrer  to  plea. 

If  a  plea  is  overruled  (m  demurrer,  and  the  defendant  merely  excepts  and 
pleads  over,  he  will  be  deemed  to  have  waived  the  objection.  The  way 
to  review  such  a  dedsicm  is  to  cause  an  order  to  be  entered  on  the  de- 
cision, and  review  that  order  by  appeal  or  writ  of  error.  People  v. 
Beagle,  60  Barb.  527,  543,  holding  that  the  question  was  not  brought 
up  by  a  record  containing  an  exception  to  the  ruling  as  if  it  had  been  a 
ruling  on  the  triaL  Compare  N.  Y.  Code  Crim.  Proc.  I  326,  435,  subd. 
8,  517.  •-        -  .  - 


XX.— THE  EIGHT  TO  TRIAL  BY  JURY. 

1.  Constitutional  right  inviolable^  3.  Appeal  triable  by  juiy  not  enough. 

2.  Minor  offenses. 

1.  Conttitntional  rigU  inviolable. 

In  criminal  cases  a  trial  by  jury  is  a  constitutional  right^  which 
the  accused  cannot  be  deprived  of  by  law,^  nor  in  capital  cases  even 
▼oluntarily  waive,'  unless  expressly  permitted  to  do  so  by  statute.^ 
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But  he  may  waive  the  qualifications  or  the  legal  manner  of  selection 
of  jurors.* 

*U.  8.  Const,  eth  Amend,  provides  that  "in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  a  .  •  •  trial  by  an  impartial  Jury  of 
the  state  and  district  wherein  the  crime  shaU  haye  been  committed,"  etc. 
This  applies  only  in  the  United  States  courts.  TioiteheU  y.  Pennayl- 
vania,  7  Wall.  321,  19  L.  ed.  223 ;  State  v.  Bate9,  14  Utah,  293,  43  L. 
R.  A.  33,  47  Pac  78 ;  Lee  v.  TiUotmm,  24  Wend.  337 ;  State  y.  Whitaker, 
114  N.  G.  818,  19  S.  E.  376.  Other  cases  are  cited  in  articles  in  27  Am. 
In  Reg.  N.  8.  648;  and  20  Ohio  L.  J.  347,  348. 

K.  T.  Const,  art.  1,  I  2,  provides  that  ''the  trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  remain  inviolate  forever,  but  a 
jury  trial  may  be  waived  l^  the  parties  in  all  civil  cases,  in  the  manner 
prescribed  by  law.*' 

N.  Y.  Code  Crim.  Proc.  S  356,  provides  that  "an  issue  of  fact  must  be  tried 
by  a  jury  of  the  county  in  which  the  indictment  was  found,  unless  the 
action  be  removed." 

Defendant  in  a  criminal  case  is  entitled  to  trial  by  a  jury  in  attendance 
at  a  term  of  court  regularly  designated;  and  he  may  challenge  a  panel 
summoned  at  a  term  not  fixed  in  accordance  with  the  statute;  and  a 
judgment  of  conviction  based  upon  the  verdict  of  a  jury  so  summoned 
will  be  reversed.    State  v.  Brietol,  21  Mont  678,  66  Pac.  107. 

The  class  of  minor  offenses  which  were  triable  without  a  jury  at  the 
adoption  of  a  constitution  which  guaranteed  the  riglit  of  trial  by  jury 
in  criminal  prosecutions  could  not  be  subsequently  extended  by  statute 
to  include  an  offense  which  had  always  been  triable  by  jury  and  was  in- 
dictable at  oonunon  law, — such  as  the  offense  of  keeping  a  bawdy  house. 
Miller  v.  lotca,  88  Va.  618,  629,  16  L.  R.  A.  441,  444,  14  8.  £.  161,  342, 
979. 

The  constitutional  right  of  trial  by  jury  does  not  extend  to  the  determina- 
tion of  the  term  of  imprisonment  by  the  jury.  People  ew  rel.  Bradley  v. 
Illinois  State  Reformatory,  148  111.  413,  23  L.  R.  A.  139,  36  N.  E.  76. 

^People  OCT  rol,  Killeen  v.  Baird,  11  Hun,  289  (holding  that,  under  the  New 
York  Constitution,  a  person  accused  of  selling  liquor  in  violation  of  law 
is  entitled  to  a  jury  trial,  and  the  legislature  cannot  deprive  him  of  this 
right).  Following  Wynehamery.  People,  13  N.  Y.  378  (see  note  on  this 
case  in  Abbott,  Oases  Criticised,  867) ;  and  Hill  v.  People,  20  N.  Y.  363, 
holding  to  same  effect. 

But  the  constitutional  right  of  an  accused  person  to  trial  by  jury  is  not 
violated  by  taking  away  from  the  jury  the  right  to  fix  his  ptmishmenU 
Miller  v.  State,  149  Ind.  607,  40  L.  R.  A.  109,  49  N.  £.  894. 

Nor  by  a  statute  (111.  act  June  26,  1895,  §  1)  providing  that  every  adult 
convicted  of  felony  or  other  crime  pimishable  by  imprisonment  in  the 
penitentiary,  except  treason  or  murder,  shall  be  sentenced  thereto,  but 
that  the  court  shall  not  ''fix  the  limit  or  duration  of  tiie  sentence.'* 
George  v.  People,  167  111.  447,  47  N.  £.  741. 

Nor  by  a  statute  providing  for  the  determination  by  the  court  of  the  degree 
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of  crime,  upon  a  plea  of  guilty  of  murder.    Biaie  r.  Altny,  67  N.  H.  274, 
22  L.  R.  A.  744,  28  AtL  372. 

Kor  by  a  Btatuie  authorizing  the  accused  to  waive  the  right  of  trial  by 
jury,  and  to  elect  to  be  tried  by  the  judge.  State  v,  Robinson,  43  La. 
Ann.  383,  8  8o.  937. 

Kor  by  a  statute  (Tenn.  Laws  1805,  chap.  67)  providing  that  the  proof  of 
certain  things  enumerated  shall  be  prima  facie  evidence  of  fraudulent 
intent  in  procuring  accommodatioas  at  a  hotd,  inn,  or  boarding  house, 
which  is  made  a  misdemeanor.    State  ▼.  Tardley,  96  Tenn.  646,  34  L. 

B.  A.  656,  32  a  W.  481. 

Nor  by  a  statute  making  the  failure,  suspension,  or  involuntary  liquidation 
of  a  banker  within  thirty  days  of  the  receiving  of  a  deposit  prima  facie 
evidence  of  his  intent  to  defraud.  Ueadotcoroft  v.  People,  163  111.  56, 
35  L.  R.  A.  176,  45  N.  E.  303,  991. 

Nor  by  a  statute  making  the  mere  possession  of  prohibited  articles,  even 
without  knowing  what  they  are,  an  offense.  Ford  v.  State,  85  Md.  465, 
41  L.  R.  A.  551,  37  Atl.  172. 

Nor  by  a  statute  providing  that  a  Jury  in  a  criminal  case  shall  be  selected 
from  a  special  list  made  from  the  general  list  by  a  jury  commissioner. 
People  V.  Dunn,  157  N.  Y.  528,  43  L.  R.  A.  247,  52  N.  £.  572. 

Nor  by  a  statute  (N.  H.  Pub.  Stat.  chap.  209,  I  7)  enacting  that  the  court 
shall  direct  the  number  of  jurors  to  be  siunmoned,  and  from  what  towns. 
State  V.  Moore,  69  N.  H.  102,  40  Atl.  702. 

Nor  by  a  statute  (Cftl.  Pen.  Code,  I  1121)  authorizing  the  court  in  its  dis- 
cretion to  permit  the  separation  of  the  jury.  People  v.  Ohavea,  122  CaL 
134,  54  Pac.  596. 

"Caficemi  v.  People,  18  N.  Y.  136.  Upon  a  trial  for  murder,  where  one  of 
the  jurors  withdrew  during  the  trial,  with  the  consent  of  the  accused, 
held,  that  the  further  proceeding  of  the  court  were  without  jurisdiction, 
and  that  the  substantial  constitution  of  legal  tribunals  and  the  funda- 
mental mode  of  their  proceedings  were  not  within  the  power  of  the 
pcurtiea  to  alter  by  consent.  Error;  judgment  reversed.  Leading  case. 
See  also  note  on  this  case  in  Abbott>  Cases  Criticised,  131 ;  and  cases  re- 
viewed in  notes  to  King  v.  State  (Tenn.)  3  L.  R.  A.  211,  and  Oore  v* 
htate  (Ark.)  5  L.  R.  A.  832. 

Tbe  following  authorities  hold  to  the  same  effect:  State  v.  Carman,  63  Iowa, 
130,  50  Am.  Rep.  741,  18  N.  W.  691  (under  Iowa  Code  Crim.  Proc.  ^ 
4350) ;  State  v.  Douglaae,  96  Iowa,  308,  65  N.  W.  161  (refusing  to  dis- 
tinguish between  felonies  and  misdemeanors  in  this  respect) ;  Territory 
▼.  Ah  Wdh,  4  Mont.  149,  47  Am.  Rep.  341,  1  Pac.  732  (murder).  And  see 
Veales  v.  State,  10  Mo.  498;  Wilson  v.  State,  10  Ark.  601;  People  v. 
O'Neil,  48  Cal.  267;  State  v.  Mansfield,  41  Mo.  470;  State  v.  Holt,  90  N. 

C.  749,  47  Am.  Rep.  544  (holding,  where  a  jury  had  been  waived,  that 
the  judgment  of  conviction  was  not  only  irregular,  but  absolutely  void). 

In  Arnold  v.  State,  38  Neb.  752,  57  N.  W.  378,  it  was  held  that  the  issues 
raised  by  a  plea  in  bar  under  Neb.  Crim.  Code,  S  449,  and  the  prosecu- 
tion's reply  thereto,  must,  where  the  plea  is  good,  be  tried  by  a  jury; 
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And  tb&t  it  is  b^ond  the  power  of  the  proeecuting  officer  and  the  ae- 
euBed  by  agreement  to  provide  for  any  other  mode  of  trial. 

In  Minnesota  a  person  accused  in  a  municipal  court  of  an  offense  within 
the  jurisdiction  of  justices  of  the  peace  may  waive  the  right  of  trial  by 
jury  and  consent  to  a  trial  by  the  court,  since  the  Constitution  (art.  1, 
i  0)  provides  only  that  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  jury,  and  not  that  all  crimes  shall  be  tried  by  jury. 
8tat9  V.  Woodling,  63  Minn.  142,  64  N.  W.  1068;  State  v.  Bannock,  53 
Minn.  419,  55  N.  W.  668. 

In  Illinois  it  has  been  held  that  a  prisoner  convicted,  without  a  jury,  of  a 
felony  (obtaining  money  by  means  of  a  confidence  game),  should  be  re- 
leased upon  habeas  corpus.  People  v.  Lyons,  6  Crim.  L.  Mag.  674,  with 
note  collecting  authorities.  Compare  Kelly  v.  People,  116  IlL  683,  66 
Am.  Rep.  184,  4  N.  E.  644,  where  it  was  held  that  a  conviction  was  not 
absolutely  void  because  the  accused  waived  a  trial  by  jury,  but  erroneous 
merely,  and  could  not  therefore  be  attacked  collaterally.  In  People  v. 
Lyons,  5  Crim.  L.  Mag.  670,  it  was  held  that  the  accused  might  ex- 
pressly, though  not  impliedly,  waive  a  trial  by  jury.  But  in  Morgan  v. 
People,  136  111.  161,  26  N.  £.  661,  it  was  held  that  the  consent  of  defend- 
ant in  an  indictment  for  a  felony  (in  that  case  assault,  with  intent  to 
murder),  who  pleads  not  guilty,  cannot  confer  jurisdiction  upon  the 
judge  to  try  the  case  without  a  jury, — Citing  and  following  Harris  v. 
People,  128  111.  685,  21  N.  £.  563. 

In  Michigan  a  person  accused  of  an  offense  triable  in  a  justice's  court  can- 
not be  deprived  of  his  right  to  elect  to  be  tried  without  a  jury,  under 
How.  (Mich.)  Stat.  I  7097,  providing  that  if  no  jury  be  demanded  the 
court  shall  try  the  issue  and  that  if  the  accused  shall  not  have  waived 
his  right  to  trial  by  jury,  a  jury  shall  be  summoned.  People  v.  State, 
94  Mich.  437,  64  N.  W.  171.  The  court,  quoting  from  Ward  v.  People, 
30  Mich.  116,  said  that  "the  law  secures  to  him  the  right  of  being  tried 
in  either  way,  as  he  may  prefer;  and  .  .  •  he  may  sometimes  prefer 
to  be  tried  by  the  court  without  a  jury." 

In  misdemeanors  the  accused  may,  by  consent^  be  tried  by  less  than  twelve 
jurors.  Com.  v.  Dailey,  12  Cush.  80;  State  v.  Boroioehy,  11  Nev.  119; 
Murphy  V.  Com,  1  Met.  (Ky.)  366  (limiting  the  principle  to  cases 
punishable  by  fine  only) ;  State  v.  Van  Matre,  49  Mo.  268  (holding  that 
it  must  appear  that  defendant  consented) .  See  also  State  v.  Kaufman, 
61  Iowa,  578,  33  Am.  Rep.  148,  2  N.  W.  276,  holding  that,  with  the  con- 
sent of  the  trial  judge,  the  accused  could  consent  to  be  tried  by  eleven 
jurors,  even  in  a  felony. 

In  Bullard  v.  State,  38  Tex.  604,  19  Am.  Rep.  30,  under  a  statute  providing 
for  trial  by  twelve  jurors  it  was  held  error  to  try  the  accused  by  a  jury 
of  thirteen. 

«In  Re  Staff,  63  Wis.  285,  63  Am.  Rep.  285,  holding  that  the  accused  may 
effectually  waive  a  trial  by  jury,  if  expressly  permitted  to  do  so  by 
statute,  notwithstanding  the  Constitution.  And  see  Ifayo  v.  Com.  11 
Va.  L.  J.  88,  holding  that  he  may  not  do  so  in  absence  of  statute.  Com- 
pare People  V.  CooA;,  46  Hun,  34;  State  v.  Worden,  46  Conn.  349,  33  Am. 
Rep.  27 ;  S.  C,  1  Crim.  L.  Mag.  178,  with  note  collating  authorities  and 
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■imil&r  statutes  (holding  a  statute  giving  the  accused  a  right  to  elect 
to  be  tried  without  a  jury  to  be  constitutional) ;  People  eso  rel,  Bammous 
▼.  WandeUf  21  Hun,  515  (infant  may  waive  in  petit  larceny) ;  People 
V.  Cook,  45  Hun,  34  (tacit  waiver). 

In  Qeorgia  the  right  of  trial  by  jury  may  be  waived  in  misdemeanor  cases, 
under  6a.  Code,  I  10,  providing  that  a  person  may  waive  or  renounce 
what  the  law  has  established  in  his  favor,  when  he  does  not  thereby  in- 
jure others  or  afifect  the  public  interest.  Logan  v.  State,  86  Ga.  266,  12 
S.  E.  406. 

The  right  to  trial  by  jury  in  a  court  of  special  sessions,  upon  demand  there* 
for,  before  any  testimony  has  been  taken,  is  not  lost  by  an  election,  upon 
arraignment,  to  be  tried  ^vithout  a  jury,  and  a  waiver  of  the  right  to 
a  juiy  trial,  under  N.  Y.  Code  Crim.  Proc.  I  702,  providing  that  the  ac- 
cused may  demand  a  trial  by  jury  before  the  court  hears  any  testimony. 
People  V.  MoUnet,  13  Misc.  301,  34  N.  Y.  Supp.  1114. 

*Canoemi  v.  People,  18  N.  Y.  136,  admits  that  the  accused  may  waive  the 
want  of  qualifications  of  a  juror.  Cited  on  this  point  in  Pierson  v.  Peo- 
ple, 79  N.  Y.  424,  430,  35  Am.  Rep.  524,  holding  that  an  irregular  draw- 
ing of  jurors  may  be  waived.  See,  as  to  grounds  of  challenge  and 
waiver  of  them,  post.  Division  XXXI. 

Statutes  exist  in  various  states  providing  for  juries  of  less  than  twelve  in 
certain  inferior  criminal  courts.  As  to  the  constitutionality  of  verdict 
by  less  than  all  the  jurors,  see  cases  in  note  to  Jacksonville,  T.  d  K,  W, 
R.  Co.  V.  AdaiM  (Fla.)  24  L.  R.  A.  272. 

In  NeraF  York  state,  in  courts  of  special  sessions  outside  of  the  city  and 
county  of  New  York  and  the  city  of  Albany,  if  no  jury  be  demanded 
the  accused  is  tried  by  the  court;  if  a  jury  be  demanded,  one  consisUng 
of  six  jurors  is  awarded.  Code  Crim.  Proc.  IS  701-710;  People  v. 
Hulett,  39  N.  Y.  S.  R.  646,  15  N.  Y.  Supp.  630.  In  the  other  criminal 
courts  of  the  state,  if  a  jury  is  denumdable  of  right,  it  consists^  as  at 
common  law,  of  twelve  men.    N.  Y.  Code  Crim.  Proc.  I  387. 

S.  Kinor  offensefl. 

The  oonstitutional  right  to  a  trial  by  jury  extends  only  to  capital 
cases,  felonies,  and  infamous  crimes,  as  at  common  law,  and  to  cases 
of  such  nature  as  those  for  which  trial  by  jury  was  provided  by  statute 
before  the  Constitution,  and  not  to  other  minor  offenses.^ 

•K.  Y.  C6nst.  art.  1,  I  2  (above) ;  People  ea  rel.  Booth  v.  Fisher,  20  Barb. 
6o2  (holding  that  the  right  to  a  trial  by  jury,  as  provided  by  the  New 
York  Constitution,  extends  only  to  infamous  crimes  indictable  at  com- 
mon law,  and  not  to  misdemeanors) ;  State  v.  Conlin,  27  Vt.  310;  State, 
Ward,  Prosecutor,  v.  2feu>  Brunswiok  Street  d  Sexoer  Comrs.  (holding 
as  above),  40  N.  J.  L.  552,  10  Atl.  109  (holding  that  where  the  Consti- 
tution provides  that  "the  right  of  trial  by  jury  shall  remain  inviolate," 
the  meaning  of  the  language  is  that  where  the  right  to  a  jury  existed 
before  the  Constitution,  it  cannot  be  taken  away  by  the  legislature;  but 
where  there  was  not  such  right  previously,  it  was  not  extended  to  such 
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eases) ;  Wynehamer  v.  People,  13  K.  Y.  378, 425,  426  (holding  that  where 
a  misdemeanor  created  by  statute  was  triable  by  jury  before  the  adoption 
of  the  Constitution,  similar  statutory  offenses  created  since  the  Consti- 
tution must  also  be  ti'ied  by  jury.  Violation  of  excise  law).  Followed 
in  People  eo  rel.  Killeen  v.  Baird,  11  Hun,  289;  6.  P.,  Hill  v.  People,  20 
N.  Y.  363,  18  How.  Pr.  289  (intoxication  in  a  public  place).  And  for 
other  cases  holding  that  the  right  does  not  extend  to  the  trial  of  the 
offense  charged,  see  Wong  y.  AetoriGf  13  Or.  638,  11  Pac.  295  (violations 
of  city  ordinances) ;  Manderacheid  v.  Plymouth  County  Dietrict  Ot,  69 
Iowa,  240,  28  N.  W.  651  (contempt  of  court) ;  People  v.  Van  Houten,  13 
Misc.  603,  35  N.  Y.  Supp.  186  (violation  of  village  ordinance) ;  Cooper 
T.  People  ex  rel.  Wyait,  13  Colo.  337,  6  L.  R.  A.  430,  22  Pac.  790  (con- 
tempt of  court) ;  lU  Beaton,  105  N.  C.  69,  11  S.  E.  244  (contempt  of 
court) ;  Bassette  v.  State,  61  N.  J.  L.  602,  18  Atl.  364  (prosecuting  under 
New  Jersey  disorderly  act) ;  State  v.  GHgge,  34  W.  Va.  78,  11  S.  E.  740 
(betting  on  an  election) ;  Com.  v.  Waldman,  140  Pa.  89,  11  L.  R.  A.  663, 
21  Atl.  248  (violation  of  Sunday  law) ;  Davis  v.  State,  92  Tenn.  634, 
23  S.  W.  69  (proceedings  for  disbarment  of  attorney) ;  Burke  v.  Terri- 
tory, 2  Okla.  499,  37  Pac.  829  (contempt  proceedings) ;  State  v.  Marku- 
9on,  6  N.  D.  147,  64  N.  W.  934;  S.  C,  7  N.  D.  155,  73  N.  W.  82  (c<m- 
tempt  proceedings). 

In  expressly  providing  for  trial  by  jury  the  constitutions  of  the  various 
states  use  phrases  of  different  degrees  of  definiteness  of  description. 
These  phrases  may  be  divided  into  three  classes:  (1)  It  is  laid  dovni 
that  the  right  "shall  remain  inviolate,"  implying  that  it  shall  be  con- 
tinued as  it  was  known  and  used  before;  (2)  it  is  provided  the  right 
"shall  be  inviolate;"  and  (3)  others  provide  more  explicitly  and  ex- 
pressly that  it  "shall  be  as  heretofore  used."  The  interpretation  has 
been  uniformly  given  to  the  operative  clauses  of  the  (Constitution,  in 
whichever  of  the  three  modes  pointed  out  they  may  be  expressed,  that 
the  right  is  to  be  confined  to  those  classes  of  cases  only  in  which  it  waa 
used  at  the  time  of  the  adoption  of  the  Constitution,  unless  it  is  ex- 
pressly restricted  or  extended  to  others.  Stilu^ell  v.  Kellogg,  14  Wis. 
462;  Koppikus  v.  State  Capitol  Comre.  16  Cal.  248;  Whitehurat  r. 
Coleen,  63  111.  247;  Rosa  v.  Irving,  14  111.  171;  Whallon  v.  Bancroft,  4 
Hinn.  109,  Gil.  70;  Lake  Erie,  W.  d  St.  L.  R.  Co.  v.  Heath,  9  Ind.  658; 
Byera  v.  Com.  42  Pa.  89;  Howe  v.  Plainfield,  37  N.  J.  L.  145;  Proffatt, 
Trial  by  Jury,  127,  S  87.  And  see  other  cases  reviewed  in  note  to  Grand 
Rapida  d  I.  R.  Co.  v.  Sparrow  (C.  C.  W.  D.  Mich.)  1  L.  R.  A.  480. 

The  constitutional  provision  securing  to  citizens  the  right  of  trial  by  jury 
in  criminal  cases  does  not  mean  that  there  should  be  a  trial  by  jury  in 
all  cases  which  may  arise.  It  does  not  apply  to  proceedings  on  a  pre- 
sentment or  complaint  before  a  justice  of  the  peace.  Cfoddard  y.  State, 
12  Conn.  454.  Nor  to  an  application  for  appeal  from  inferior  courts. 
Wecd'a  Appeal,  35  Conn.  465.  Nor  to  sunmiary  convictions  of  rogues 
and  vagabonds.  Byeia  v.  Com.  42  Pa.  89;  Hainea  v.  Levin,  61  Pa.  412. 
See  further,  on  this  question,  note  to  Anderaon  v.  0*Donnell  (S.  C.)  1  Lu 
R.  A.  633. 

In  State  v.  Whitaker,  114  N.  C.  818,  19  S.  £.  376,  it  is  held  that  a  city  ordi* 
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nance  is  not  unconstitutional  because  it  fails  to  provide  for  a  jury  trial 
on  a  prosecution  for  an  alleged  violation  thereof,  as  N.  C.  Const,  art.  1, 
f  13,  authorizes  the  legislature  to  vest  the  trial  of  petit  misdemeanors 
in  inferior  courts,  without  a  jury,  if  the  right  of  appeal  is  preserved. 

8.  Appeal  triable  by  jury  not  enough. 

The  fact  that  the  accused,  after  being  compelled  to  submit  to  trial 
without  jury,  has  a  right  to  appeal  to  a  court  where  he  will  have  a 
jury  trial,  does  not  justify  forcing  him  to  trial  without  jury  in  the 
inferior  court^ 

^CaUan  ▼.  WiUon,  127  U.  S.  640,  555,  32  L.  ed.  223,  228,  8  Sup.  Ct  Rep. 
1301  (the  only  exception  recognized  by  the  opinion  is  that  class  of  minor 
offenses  where  jury  trial  is  not  of  right) ;  State  v.  Gerry,  68  N.  H.  495, 
38  L.  R.  A.  228,  38  Atl.  272;  Banner  v.  State,  89  Md.  220,  42  Atl.  066; 
Reeves  v.  State,  96  Ala.  33,  11  So.  296;  Miller  v.  Com,  88  Va.  618,  629, 
15  L.  R.  A.  441,  444, 14  S.  £.  161,  342,  979.  Centra,  Wong  v.  Astoria,  18 
Or.  538,  11  Pac.  295  (holding  that  it  is  not  a  deprivation  of  the  right 
to  a  trial  by  jury  that  the  party  is  not  able  to  obtain  it  in  the  inferior 
court,  if  provision  is  made  whereby  it  can  be  secured  upon  an  appeal  by 
a  reasonably  simple  procedure.  The  charge  was  of  keeping  a  bawdy 
house,  which,  it  seems,  is  not  one  of  which  jury  trial  is  of  right) ;  Jones 
y.  Bobhins,  8  Gray,  329,  341. 

In  OoUier  v.  Territory,  2  Okla.  444,  37  Pac.  819,  it  is  held  that  a  statute 
providing  that  a  criminal  case  of  which  the  justice's  court  has  jurisdic- 
tion may  be  tried  before  a  jury  of  six  men,  and  giving  the  right  of  ap- 
peal to  the  district  court»  where  the  accused  may  be  tried  by  a  Juiy  of 
twelve  men, — is  not  unconstitutionaL 
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1.  The  right  of  the  accused.  2.  Remedy  for  denial. 

1.  The  right  of  the  accused. 

By  the  oonBtitutions  and  statutes  of  most  of  the  states  the  accused 
is  guaranteed  a  speedy  trial.^ 

'U.  S.  Const.  6th  Amend,  applies  only  to  the  United  States  courts.  See 
ante.  Division  XX.  i  1,  note  1 ;  N.  Y.  Code  Grim.  Proc.  i  8. 

This  right  as  guaranteed  by  the  California  Constitution  implies  a  reason- 
able time  for  the  state  to  provide  courts  and  juries  and  to  procure  wit- 
nesses, but  imposes  a  special  duty  upon  the  state  with  reference  to  sueh 
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cases;  and  if  the  duty  is  not  perfonned,  the  prosecution  should  be  dis- 
missed.   People  ▼.  Buckley,  116  Cal.  146,  47  Pac  1009. 

2.  Bemedy  for  denial. 

The  right  to  a  speedy  trial  may  be  enforced  by  motion  to  discharge^ 
motion  to  dismiss,  or  habeas  corpus,  when  it  appears  that  the  delay 
of  the  prosecution  is  oppressive  and  without  good  cause  ;^  but  such 
right  cannot  be  claimed  if  there  be  good  cause  arising  from  necessary 
regulations  of  procedure,  or  to  give  the  prosecution  reasonable  time 
to  prepare  for  trial,  or  if  the  delav  originate  from  the  accused  him- 
self.^ 

^State  y.  Thompaony  32  Minn.  144,  19  N.  W.  730  (holding  that  an  indict- 
ment should  be  dismissed  on  motion  where  it  appears  that  three  terms 
of  the  court  had  intervened  between  that  at  which  the  indictment  was 
found  and  that  at  which  the  arraignment  waa  made,  no  good  cause  hay- 
ing been  shown) ;  United  Staiea  y.  Faw,  3  Mont.  512  (holding  that  if,  by 
reason  of  the  laches  of  the  prosecution  in  preparing  for  trial,  the  trial 
is  delayed  beyond  the  period  when  there  is  a  term  at  whidi  the  trial 
might  be  had,  the  accused  is  entitled  to  discharge  on  habeas  corpus) ; 
Com,  y.  Prophet,  1  Browne  (Pa.)  135  (a  prisoner  accused  of  larceny  was 
on  motion  discharged  because  he  was,  against  the  statute,  confined 
in  prison  more  than  two  sessions  after  his  commitment) ;  Oreen  y.  Com. 
I  Rob.  (Va.)  731  (a  prisoner  confined  upon  an  indicUnent,  not  brought 
to  trial  within  statutory  limitation,  discharged  on  habeas  corpus). 

So,  an  indictment  should  be  dismissed  where  the  state  neglects  for  seven 
months,  and  during  three  terms  of  the  court  after  it  is  found,  to  arraign 
the  defendant,  or  call  for  her  appearance,  or  forfeit  her  bail.  State  v. 
Radoioich,  60  Minn.  294,  69  N.  W.  25. 

And  the  court  is  not  deprived  of  jurisdiction  to  discharge  a  defendant  for 
failure  to  bring  him  to  trial  before  the  expiration  of  the  statutory 
period,  because  the  case  has  been  continued,  and  the  continuance  has 
not  been  set  aside.    State  v.  Wear,  145  Mo.  162,  46  S.  W.  1009. 

Kor  does  the  offer  of  a  prosecuting  attorney  to  enter  a  noUe  proeequi,  and 
its  refusal  by  the  court,  deprive  the  court  of  jurisdiction  to  dis- 
charge the  defendant.  Ibid.;  holding  also  that  the  prosecuting  attorn^, 
by  asking  for  a  continuance  after  his  offer  to  enter  a  noUe  prosequi  and 
its  refusal  by  the  court,  recognizes  and  acknowledges  the  continued 
pendency  of  the  cause  in  the  trial  court,  and  is  estopped  to  assert  that 
such  offer  and  refusal  deprive  the  court  of  jurisdiction  to  discharge  the 
defendant. 

But  the  fact  that  an  accused  was  not  brought  to  trial  before  the  end  of 
the  third  terra  after  the  finding  of  the  indictment,  and  that  the  delay 
was  not  on  his  application  or  for  want  of  time  to  try  the  case,  will  not 
entitle  him  to  his  discharge,  where  the  last  continuance  was  by  the 
court  of  its  own  motion,  and  was  not  caused  by  any  laches  on  the  part 
of  the  state.    State  v.  Marshall,  115  Mo.  383,  22  S.  W.  452. 
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A  term  at  which  there  was  a  trial  resulting  in  a  disagreement  is  not  to  be 
included  in  determining  whether  or  not  a  subsequent  trial  is  within  the 
limit  fixed  by  the  IlUnois  sUtute.  Gillespie  ▼.  People,  176  111.  238,  52 
N.  K  250.  Oxnpare  Davie  ▼.  State,  51  Neb.  301,  70  N.  W.  984,  where 
it  is  held  that  a  defendant  is  brought  to  trial,  within  the  meaning  of 
the  Nebraska  statute,  where  a  trial  is  had,  although  it  results  in  a  dis- 
agreement and  discharge  of  the  jury.  And  see  State  ▼.  Enke,  85  Iowa, 
35,  51  N.  W.  1146,  where  it  is  held  that  a  person  indicted  at  one  term, 
in  September,  put  on  trial  at  the  next  term,  in  November,  when  the  jury 
disagreee,  and  the  case,  with  all  others  undisposed  of,  is  continued  to  the 
next  term,  in  January,  at  which  time  he  is  brought  to  trial,  is  not  en- 
titled to  dismissal  of  the  prosecution  because  of  unreasonable  delay,  un- 
der Iowa  Code,  |  4614,  although  the  record  does  not  show  the  cause 
for  the  continuance.  And  in  State  v.  Bulling,  105  Mo.  204,  15  S.  W. 
367,  16  S.  W.  830,  it  was  held  that  a  trial  coram  non  judice,  and  void  be- 
cause the  judge  who  held  it  was  disqualified,  was  a  trial  within  the  mean- 
ing <^  the  Missouri  statute. 

The  term  at  which  defendant  was  committed,  and  at  which  the  indictment 
was  returned,  is  not  to  be  included  in  determining  the  limit  fixed  by  the 
statutes  within  which  a  defendant  must  be  brought  to  trial.  Qillespie 
▼.  People,  176  111.  238,  52  N.  £.  250;  Hammond  v.  State,  30  Neb.  252,  58 
N.  W.  02;  Whitner  v.  State,  46  Neb.  144,  64  N.  W.  704;  Kibler  v.  Com. 
04  Va.  804,  26  S.  £.  858.  See  also  Davis  v.  Com.  80  Va.  132,  15  S.  E. 
388,  holding  that  the  statute  is  satisfied  by  trial  at  the  fourth  term  held 
after  indictment. 

*yixon  V.  State,  2  Smedea  k  M.  497,  41  Am.  Dec.  601,  holding,  upon  a  writ 
of  habeas  corpus,  that  by  a  speedy  trial  is  intended  a  trial  conducted  ac- 
cording to  fixed  rules  and  regulations  and  proceedings  of  law,  free  from 
vexatious,  capricious,  and  oppressive  delays  manufactured  by  ministers 
of  justice.  Denial  of  writ  where  the  delay  originated  from  the  accused 
himself,  affirmed.  And  see  People  v.  Shufelt,  61  Mich.  237,  28  N.  W. 
79,  holding  that  twenty-one  days'  delay  of  the  trial  of  a  respondent,  out 
on  his  own  recognizance,  was  no  violation  of  his  right  to  a  speedy  trial. 

As  to  motion  to  discharge,  see  ante.  Division  VIII. 

In  Missouri  a  defendant  is  not  entitled  to  his  discharge  under  Rev.  Stat. 
1889,  f  4222,  unless  it  appears  that  the  case  has  been  continued  over  two 
entire  terms  at  the  instance  of  the  court  or  of  the  state.  State  ▼•  Bill* 
inge,  140  Ma  193,  41  S.  W.  778. 

6o,  an  accused  is  not  entitled  to  be  discharged  because  not  brought  to  trial 
within  the  statutory  period,  where  the  delay  was  due  to  continuances 
and  a  change  of  venue  granted  and  awarded  on  the  application  of  the 
accused,  and  not  to  any  fault  on  the  part  of  the  state.  State  v.  Steen, 
115  Mo.  474,  22  S.  W.  461. 

And  a  delay  in  the  trial  by  the  consent  of  all  the  parties  will  be  deemed  to 
have  "happened  on  the  application"  of  all  the  parties  to  the  proceed- 
ing, within  the  meaning  of  the  Illinois  statute  ( 1  Starr  ft  G.  Anno.  Stat. 
1896,  chap.  38,  f  623,  fi  18),  providing  that  a  person  c<xnmitted  for  a 
eriminal  offense,  and  not  admitted  to  bail,  or  tried  at  a  term  of  the 
court  commencing  within  four  months  of  the  date  of  commitment,  "shall 
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be  Bet  at  liberty  by  tbe  court,  unless  the  delay  sball  happen  on  the 
appUcation  of  the  prisoner."    Healy  v.  People,  177  111.  306,  62  N.  £.  426. 

But  the  benefit  of  the  guaranty  of  the  California  Gonstituticm  of  a  speedy 
trial  cannot  be  denied  because  of  the  absence  of  witnesses  for  the  state, 
where  no  diligence  to  procure  their  attendance  is  shown.  People  r. 
Buckley,  116  Cal.  146,  47  Pac.  1009. 

Kor  does  a  postponement  of  one  day  on  the  application  of  defendant  en- 
tirely deprive  him  of  the  guaranty.    Ibid. 

The  right  to  a  discharge  for  failure  to  bring  the  indictment  to  trial,  given 
one  accused  of  crime  within  the  statutes  fixing  the  limit  within  which 
the  trial  must  be  had,  is  confined  to  those  persons  in  actual  confinement. 
Btaie  v.  WilHarM,  35  S.  C.  160,  14  S.  E.  309.  See  also  Gillespie  v.  Peo- 
ple, 176  111.  238,  62  N.  E.  260  (holding  that  the  Illinois  statute  does  not 
apply  to  a  defendant  who  was  not  committed  for  the  offense  for  which 
he  was  put  upon  trial,  but  pleaded  guilty  to  another  felony,  and  has 
been  in  the  state  penitentiary  ever  since,  except  when  brought  into  court 
for  trial  for  the  offense  in  question) ;  Meadowcrofi  v.  People,  163  111.  56, 
35  L.  R.  A.  176,  45  N.  E.  303  (holding  that  defendants  were  not  entitled 
to  discharge  where  they  were  out  on  bail,  and  never  appeared  in  court 
until  the  term  at  which  they  were  tried) ;  Hammond  v.  State,  39  Neb. 
252,  58  N.  W.  02  (so  holding  of  one  who  had  never  been  committed  to 
jail  or  otherwise  detained  in  custody) ;  Ex  parte  Treater,  53  Neb.  148,  73 
N.  W.  545  (holding  that  one  admittM  to  bail  after  a  preliminary  exam- 
ination on  a  criminal  charge,  who  becomes  a  fugitive,  is  not,  after  his  re- 
turn or  apprehension,  entitled  to  a  discharge,  under  Neb.  Crim.  Code, 
S§  389,  391,  because  no  information  was  filed  at  the  term  at  which  he 
was  recognized  to  appear,  and  while  he  was  a  fugitive). 

Kor  does  such  a  statute  apply  where  a  new  trial  has  been  granted  the  de- 
fendant,— ^at  least  until  after  the  expiration  of  sixty  days  from  making 
the  order  setting  aside  the  trial.  Re  Murphy,  7  Waah.  257,  34  Pac. 
834. 

Or  where  he  has  appealed  from  a  conviction  and  had  his  case  sent  back  for 
a  second  trial.    People  v.  Lundin,  120  Cal.  308,  52  Pac.  807. 


XXIT.— EIGHT  TO  A  PUBLIC  TRIAL. 

1.  Exclusion  of  inconvenient  numbers.     2.  Exclusion  on  account  of  public  mo- 
rality. 

1.  Ezdasion  of  inconvenient  nnmben. 

The  requirement  of  public  triaP  is  fairly  met  if,  without  partiality 
or  favoritism,  a  reasonable  number  of  the  public  is  admitted,  notwith- 
standing that  many  whose  presence  would  be  of  no  service  to  the  ae- 
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ensed,  and  who  would  only  be  drawn  thither  by  idle  curioeity,  are  ex- 
cluded altogether.^ 

^See  U.  S.  Const.  6ih  Amend,  (applicable  only  In  United  States  courts.  See 
ante,  Division  XX.  |  1,  note  1) ;  N.  Y.  Code  Crim,  Proc.  S  8,  subd.  1. 

^People  v.  Kerrigan,  73  Cal.  222,  14  Pac.  849;  Btaie  v.  Brooks,  02  Mo.  542, 
6  S.  W.  257,  330. 

Tbe  trial  coart  should  not  permit  the  courtroom  to  become  so  crowded,  on  a 
trial  lor  murder,  as  to  impede  the  progreea  oi  the  trial  by  rendering  it 
difBeult  for  the  jurors  to  enter  or  leave  the  box,  or  by  preventing  the  free 
movement  ai  counsel  and  witneases;  or  permit  the  bystanders  to  come 
into  such  close  contact  with  the  jury  that  the  latter  can  hear  the  re- 
marks of  the  former  as  to  the  guilt  or  innocence  of  the  accused.  Myers 
V.  State,  07  Qa.  76,  25  S.  K  252. 

And  a  conviction  of  murder  will  not  be  disturbed  because  people  were  ad- 
mitted to  the  courtroom  during  the  trial,  lyy  ticket,  on  the  ground  that 
it  was  impossible  for  any  friend  of  defendant  to  be  present,  where  it  is 
not  shown  that  any  friend  of  his  was  excluded.  Jaekeon  v.  Com.  100 
Ky.  268,  38  S.  W.  1001,  Denying  rehearing  of  100  Ky.  230,  38  S.  W.  422. 

And  sending  the  jury  out  of  the  courtroom  while  counsel  are  arguing  and 
reading  authorities  to  the  court  upon  requests  to  charge  is  not  a  viola- 
tion of  Wash.  Const,  art.  1,  S  22,  providing  that  defendants  in  criminal 
prosecutions  shall  have  a  speedy  public  trial  by  an  impartial  jury. 
State  V.  Ooella,  3  Wash*  00,  28  Pac.  28. 

But  the  constitutional  right  to  a  ''public  trial"  was  violated  by  an  order  of 
the  court  to  a  police  officer  stationed  at  the  door  of  the  courtroom,  to 
"see  that  the  room  is  not  overcrowded,  but  that  all  respectable  citizens 
be  admitted,  and  have  an  opportunity  to  get  in  whenever  they  shall  ap- 
ply," where  it  is  shown  that  citizens  and  taxpayers  were  excluded  by 
such  officer  while  the  seats  provided  for  spectators  were  not  all  oc- 
cupied. People  V.  Murray,  80  Mich.  276,  50  N.  W.  005,  S.  C.  with  note 
in  14  L.  R.  A.  800. 

And  the  fact  that  the  people  might  have  obtained  admission  to  a  courtroom 
by  a  private  entrance  through  the  clerk's  office  is  no  answer  to  the 
charge  that  the  constitutional  right  to  a  public  trial  was  denied  by  an 
order  of  the  court  in  pursuance  of  which  they  were  refused  admittance 
at  the  public  entrance.    Ihid, 

So  an  f «  parte  order  made  at  chambers,  that  the  sheriff  take  the  accused  to 
another  parish  to  be  present  at  the  examination  of  a  witness  for  the 
state  physically  unable  to  attend  the  trial,  as  well  as  the  use  on  the 
trial  of  the  deposition  so  taken,  is  a  vicdation  of  La.  Const,  art.  8, 
guaranteeing  a  public  trial.  State  v.  Chamhera,  44  La.  Ann.  603,  10  So. 
886. 

S.  Ezdiuion  on  account  of  pnblio  morality. 

The  exdnsion  by  the  court  of  all  persons  other  than  those  interested 

in  the  case,  where,  from  the  character  of  the  charge  and  nature  of  the 
Abb.  Cb.— -11« 


162  CBIUINAL  TBIAX.  BBIEF. 

evidence,  public  morality  would  be  injuriously  affected,  does  not  vio- 
late the  right  to  a  public  trial.^ 

'Ck>oley,  Const.  Urn.  312;  People  v.  Bwafford,  05  Cal.  223,  3  Pac  800  (ab- 
duction for  purposes  of  prostitution.  Held,  also,  that,  in  the  absence  of 
anything  to  show  the  contrary,  exclusion  will  be  presumed  to  have  been 
with  the  defendant's  consent) ;  Orimmett  v.  Btate,  22  Tex.  App.  30,  2  & 
W.  031  (exclusion  of  the  general  public  during  trial  for  rape  held 
proper).  But  People  v.  Hartman,  103  CSal.  242,  37  Pac.  153,  holds  that 
an  order  excluding  from  the  courtroom,  during  the  trial  of  a  rape  case, 
all  persons  except  the  court  officers  and  the  defendant,  violates  the  de- 
fendant*! right  to  a  public  trial. 


XXIII.— SETTING  DOWN  FOR  TRIAL. 

1.  Absence  of  accused.  3.  Order  of  trials. 

2.  Advancing  cause  out  of  order.  4.  Trials  at  irregular  term. 

1.  Absence  of  accused. 

The  absence  of  the  accused  at  the  time  when  his  case  is  assigned  for 
trial  is  not  error.^ 

^Staie  V.  Clark,  32  La.  Ann.  558.  Contra,  HatneB  v.  State,  113  Ala.  074,  21 
So.  341.  Compare  Smith  v.  State,  08  Ala.  55,  13  So.  508,  where  it  is 
held  that  the  clerk  of  the  city  court  of  Montgomery  is  authorized  un- 
der Ala.  Acts  1872-73,  p.  201,  and  by  the  general  provision  of  Ala.  Code 
1880,  §  4447,  to  set  down  the  day  for  the  trial  of  one  indicted  for  larceny, 
without  an  order  of  the  court,  and  without  the  prisoner's  being  present, 
either  in  person  or  by  counsel. 

2.  Advancing  cause  out  of  order. 

It  is  error  to  advance  a  cause  over  a  large  number  of  others  on  the 
docket,  where  it  is  likely  to  surprise  the  defendant  and  force  him  to 
trial  tmprepared;^  but  where  defendant  is  in  jail,  the  term  of  court 
very  short,  and  jail  cases  by  rule  of  court  are  entitled  to  a  preference, 
it  is  not  error.^ 

^Thomas  v.  Staie,  30  Tex.  315.  Compare  Stevene  v.  State  (Tex.  Crim.  App.) 
49  S.  W.  105,  where  it  is  held  that  the  court  has  power  to  take  up  a 
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case  out  of  its  order  on  the  docket,  in  the  absence  of  some  special  reason 
for  not  doing  so. 

*Wrigkt  ▼.  State,  10  Tex.  App.  476.    Term  only  one  week. 

By  N.  Y.  Code  Grim.  Proc.  S  357,  the  defendant  is  entitled  to  at  least  two 
days  after  plea  to  prepare  for  his  trial,  if  he  requests  it. 

8.  Order  of  trials. 

Where  separate  trials  are  granted  to  two  or  more  defendants  jointly 
indicted,  the  order  ol  their  trials  rests  in  the  discretion  of  the  prose- 
cuting officer/  subject  to  the  direction  of  the  court^ 

*8hay  y.  Com,  36  Pa.  305  (separate  trials  granted  to  joint  defendants  in- 
dicted for  mnrder;  order  of  trial  is  discretionary  with  prosecuting  of- 
ficer) ;  Reg.  V.  Bennett,  and  Reg,  y.  Bond,  10  Cox  C.  C.  331;  Patterson 
y.  People,  46  Barb.  625. 

'People  y.  Mclntyre,  1  Park.  Crim.  Rep.  371^  Affirmed  as  Mclntyre  y.  Peo- 
ple, 0  N.  Y.  38. 

4.  Trials  at  irregular  term. 

Submitting  to  a  trial^  without  objection^  at  an  irregular  term^  is  a 
waiver  of  the  irregularity.^ 

^Bmurr  r.  State,  105  Ind.  125,  4  N.  £.  445. 


XXIV.— POSTPONEMENT  OR  CONTINIJANOE. 

[Applications  for  postponements,  or,  as  they  are  frequently  called, 
continuances,  are  to  be  made  when  the  case  is  reached  or  called  for 
trial.  Under  the  title  Adjouenments^  post.  Division  XXXIV.,  will 
be  found  the  rules  regulating  the  putting  off  of  trials  after  they  have 
been  commenced.  Applications  for  postponements  are,  when  asked 
by  the  accused,  always  to  be  made  upon  affidavits.  When  requested 
by  the  state,  it  is  in  the  discretion  of  the  court  to  require  affidavits  or 
not     See  TutJier  v.  State,  25  Ga.  146. 

The  motion  is  addressed  primarily  to  the  discretion  of  the  trial 
court;  and  therefore  the  points  here  given,  especially  in  reference  to 
the  absence  of  witnesses,  are  not  so  much  rules  of  law  as  indications  of 
the  practice,  and  of  the  considerations  usually  applied  on  an  appeal  or 
motion  for  new  trial  founded  on  a  denial  of  such  an  application.     It 
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will  be  seen  that  the  refusal  to  grant  a  continuance  does  under  some 
drcumstances  constitute  error.  In  such  cases,  to  render  the  objection 
available,  the  nature  and  grounds  of  the  applicaition  must  appear  in 
the  record.] 


1.  When  to  be  asked.  22. 

2.  Presence  of  the  accused.  23. 

3.  Pendency  of  another  actioa. 

4.  Public  excitement.  24. 

5.  Opportunity  to  prepare. 

6.  Absence  of  counsel.  25. 

7.  Absence  of  the  accused. 

8.  Absence   of   witness   or   evidence;  20. 

general  rule.  27. 

0.  —  diligence;  burden  of  proof.  28. 

10. before  indictment.  29. 

11. confinement  of  the  accused.  30. 

12.  —  —  unanticipated  evidence.  31. 

13.  —  -~  prosecution  not  exx>ected  to  32. 

be  ready. 

14.  —  '—  time  to  enforce  process.  33. 

15.  —  —  effort  to  procure. 

10.  —  *-  witness    whom    the    magis-  34. 
trate  admonished  to  attend  35. 
or   the   proeecution   subpoe- 
naed. 30. 

17.  —  promise  to  attend.  37. 

18. reluctant  witness.  38. 

19.  —  —  witness  convicted.  39. 

20.  —  ability  to  procure  the  evidence. 

21.  —  —  inability  to  get  other  evi- 

dence.  . 


^-  —  incompetent  evidence. 

—  «^  cumulative  evidence  or  evi- 

dence as  to  character. 

Contents  of  affidavit  as  to  absent 

witness  or  document. 

—  materiality;   disclosure  of  evi- 

dence. 

—  form  of  allegations. 

—  *^  source  of  information* 

—  -—  what  witnesses. 
Presumptions. 
Repeated  continuances. 
Suspicious  circumstances. 

Court  must  not  be  influenced  by 
personal  knowledge. 

Opposing  poetponement  by  counter 
affidavits. 

—  lyy  admitting  the  desired  facts. 
withdrawing    admission    on 

witness  appearing. 

sending  for  the  witness. 

Extent  discretionary. 

Effect;  Jointly  indicted  defendants. 

Remedy  for  ref usaL 


1.  When  to  be  asked. 

At  common  law  application  for  continuance  before  submitting  to 
arraignment  is  premature.* 

But  under  statutes  requiring  arraignment  and  trial  to  be  promptly 
had  unless  good  cause  for  continuance  is  sliown,  or  entitling  the  ac- 
cused to  apply  for  a  change  of  venue,  it  is  error  to  refuse  an  applica- 
tion on  cause,  merely  because  made  before  arraignment,  or  to  impose 
a  waiver  of  the  right  to  ask  a  change  of  venue  as  a  condition  of  grant- 
ing the  continuance.^ 

But  a  continuance  asked  when  the  venire  is  ordered  is  properly  re- 
fused, because  it  is  not  then  known  whether  the  witnesses  will  or  will 
not  be  absent  at  the  time  about  to  be  set  for  the  trial.' 
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Nop  will  a  continuance  be  granted  after  verdict  for  newly  dis- 
covered evidence,  unless  it  appears  that  the  application  was  not  made 
for  delay,  and  that  the  accused  and  his  counsel  were  ignorant  of  such 
evidence  before  verdict* 

*Ander9on  v.  Com.  83  Va.  326,  2  S.  £.  281. 

•Story  r.  State,  68  Miss.  600,  10  So.  47. 
•Farmer  ▼.  State,  05  Oa.  498,  20  S.  K  404. 

8.  Presence  of  the  aeeosed. 

A  criminal  prosecution  may  properly  be  continued  in  the  absence 
of  the  accused,  before  his  arraignment^ 

*Kxbler  y.  Com,  04' Va.  804,  26  S.  K  858.  Compare  Benton  v.  Com.  01  Va. 
782,  21  S.  E.  405,  where  the  accused  assigned  as  error  the  objection  that 
the  record  did  not  show  that  the  prisoner  was  personally  present  in 
oonrt  when  his  case  was  continued  to  a  later  day  of  that  term  of  the 
eoart.  But  the  court  said  that  if  it  were  conceded,  which  it  did  not, 
that  it  was  necessary  that  one  indicted  for  a  felony  should  be  personally 
present  in  oourt  when  a  motion  was  made  by  his  ooimsel  for  a  continu- 
ance of  the  case,  and  that  the  record  should  show  this,  the  record  in 
that  ease,  if  it  did  not  expressly  affirm  the  fact  of  the  personal  presence 
in  court  of  the  accused  when  his  case  was  continued,  did  clearly  nega- 
tive the  claim  that  he  was  not  present;  and  it  overruled  the  assignment 
of  error. 

And  in  State  v.  Duncan,  7  Wash.  336,  35  Pac.  117,  it  was  held  that  to  grant 
a  continuance  without  the  personal  presence  of  the  accused  does  not 
violate  the  Washington  Constitution  (art.  1,  S  22),  providing  that  in 
criminal  prosecutions  the  accused  shall  have  a  right  to  appear  and  defend 
in  person  and  by  counsel,  since  that  provision  has  reference  to  matters 
connected  with  the  trial,  and  not  to  anything  preliminary  thereto. 

8.  Pendency  of  another  action. 

Another  indictment^  or  a  civil  action^  pending  against  the  accused 
is  not  ground  for  a  postponement. 

^Laeffner  v.  StaU,  10  Ohio  St.  508. 

•Bighmy  v.  People,  70  N.  Y.  546;  Com.  v.  Blise,  1  Mass.  32;  Com.  v.  Elliott, 
2  Mass.  372. 

And  a  prosecution  against  county  commissioners  for  misdemeanor  in  office 
wiU  not  be  continued  simply  to  allow  the  determination  of  an  appeal 
from  the  report  of  the  county  auditors  surcharging  them  with  the  amount 
alleged  in  the  indictment  to  have  been  fraudulently  obtained  by  them. 
Com.  V.  Hurd,  177  Pa.  481,  35  Atl.  682. 
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4.  Public  excitement. 

Public  excitement  operating  to  the  prejudice  of  the  accused  may 
constitute  good  ground  for  a  postponement  ;*  but  only  under  very  ag- 
gravated circumstances  is  this  cause  alone  sufficient^ 

^Bishop  V.  State,  9  Oa.  121 ;  Reg.  ▼.  Bolam,  2  Moody  ft  R.  192.  See  alao 
State  v.  WelU,  61  Iowa,  629,  47  Am.  Rep.  822,  17  N.  W.  90;  State  ▼. 
Poe,  8  Lea,  647. 

But  that  public  excitement  or  prejudice  is  not  ground  for  a  postponement, 
although  it  may  be  for  change  of  venue,  see  J(mes  v.  State,  37  Tex.  Crim. 
Rep.  433,  35  S.  W.  975;  Laughlin  v.  Com.  18  Ky.  L.  Rep.  G40,  37  8.  W. 
590. 

Nor  is  the  publication  of  newspaper  articles  prejudicing  the  public  ground 
for  postponement  of  the  trial,  the  remedy  being  change  of  place  of  the 
trial.  State  v.  HawkiM,  18  Or.  476,  23  Pac  475,  477.  "If  the  news- 
paper articles,"  said  the  court,  ''had  been  of  so  serious  and  inflamma- 
tory a  character  as  to  actually  cause  so  de^  a  prejudice  in  the  public 
mind  as  to  preclude  a  fair  and  impartial  trial  in  the  county,  the  proper 
motion  was  not  for  a  postponement,  but  for  a  change  of  the  place  of 
trial." 

In  State  v.  Ahshire,  47  La.  Ann.  542, 17  So.  141,  it  was  held  that  the  allow- 
ance vel  non  of  a  continuance  in  a  criminal  case,  on  the  ground  that  a 
fair  and  impartial  trial  cannot  be  had  at  the  time  set  for  trial,  owing  to 
the  public  excitement  being  so  great  against  him  as  to  intimidate  and 
swerve  a  jury, — is  within  the  sound  and  judicial  discretion  of  the  judge 
under  the  jmrticular  circumstances.  The  court  said,  further,  that  "the 
existence  of  popular  excitement  against  the  accused  is  not  a  sufficient 
cause  for  the  postponement  of  a  trial,  unless  it  be  sufficient  'to  intimi- 
date  and  swerve  the  jury.' " 

So,  in  King  v.  State,  91  Tenn.  617,  20  S.  W.  169,  the  court  held  a  continu- 
ance on  the  groimd  of  too  great  excitement  to  be  in  the  sound  discretion 
of  the  court  since  the  passage  of  Mill,  ft  V.  (Tenn.)  Code,  S  6038, — 
especially  where  one  continuance  on  the  ground  has  been  granted. 

But  in  Ballard  v.  State,  31  Fla.  266,  12  So.  865,  it  was  held  that  a  motion 
for  a  continuance  made  on  the  ground  of  great  public  excitement  putting 
the  accused  in  danger  of  violence  and  necessitating  guards  for  his  pro- 
tection, which  is  prejudicial  to  him,  and  giving  just  and  reasonable  cause 
for  apprehending  that  a  fair  jury  cannot  be  obtained,  is  properly  re- 
fused where  the  motion  is  not  supported  by  any  evidence  to  corroborate 
the  affidavit  of  the  accused,  and  there  is  no  attempt  to  show  that  he  was 
prevented  from  getting  corroborative  evidence.  To  similar  effect,  see 
Stevens  v.  State,  93  Ga.  307,  20  S.  £.  331. 

And  the  refusal  of  an  application  for  a  continuance  in  a  murder  trial,  based 
mainly  on  averments  that  there  are  such  excitement  and  passion  in  the 
community  as  to  prevent  a  fair  trial,  will  not  be  held  an  abuse  of  dis- 
cretion, although  a  continuance  might  properly  be  granted  because  of 
the  brief  time  for  preparation  afforded  defendant,  where  no  application 
for  a  change  of  venue  on  account  of  public  prejudice  is  made,  and  there 
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Is  no  trouble  in  securing  jurors  who  have  not  formed  opinions  on  the 
merits  of  the  case.    State  v.  Aahell,  67  Kan.  398,  46  Pae.  770. 

I'honias  v.  State,  27  Oa.  287;  Woolfolk  v.  State,  85  Oa.  69,  11  S.  B.  814; 
Cox  V.  State,  64  Ga.  374,  37  Am.  Rep.  76;  Beavere  v.  State,  58  Ind.  530. 
And  see  Maddox  v.  State,  32  Ga.  581,  79  Am«  Dec.  307 ;  and  Joyce  v*  Com, 
78  Va.  287. 

8.  Opportimity  to  prepare. 

Insufficient  time  or  opportunity  to  prepare  for  defense  may  con- 
fititate  a  ground  for  postponement  which  it  will  be  error  to  refuse  ;* 
but  this  has  usually  been  held  discretionary,^  The  state,  however,  it 
6eems,  is  always  entitled  to  a  postponement.' 

*Staie  y.  Dakin,  62  Iowa,  395, 3  K  W.  411 ;  State  v.  Lettia,  74  Mo.  222  (con- 
tinuance granted  in  order  to  allow  a  new  counsel  to  prepare  for  trial, 
where  the  prisoner  had  been  betrayed  by  his  counsel) ;  State  v.  Nash,  7 
Iowa,  347  (allowed  for  the  purpose  of  taking  material  testimony) ; 
Metis  v.  State,  29  Ga.  271. 

K.  Y.  Code  Grim.  Proc.  f  357,  provides  that  after  plea  the  defendant  is  en- 
titled to  at  least  two  days  to  prepare  for  his  trial,  if  he  requires  it. 

Counsel  appointed  by  the  court  to  defend  a  person  accused  of  a  felony  should 
be  allowed  a  reasonable  time  for  the  preparation  of  the  defense.  Hunt 
V.  State,  102  Ga.  569,  27  S.  E.  670;  Claxon  ▼.  Com.  17  Ky.  L.  Rep.  284, 
80  S.  W.  998. 

Especially  where  he  would  otherwise  be  obliged  to  neglect  the  business  of 
paying  clients.    North  v.  People,  139  111.  81,  28  N.  E.  966. 

8o,  a  continuance  in  a  murder  case,  applied  for,  with  proper  showing,  at 
the  term  in  which  the  indictment  was  found,  on  the  ground  that  a  ma- 
terial witness  was  absent,  and  on  the  further  ground  that  the  counsel 
who  had  been  employed  to  conduct  the  case  in  all  respects  except  as  to 
the  making  of  one  address  had,  on  the  night  before,  withdrawn,  leaving 
only  the  associate  counsel,  who  was  unprepared  to  go  on  with  the  trial, — 
should  have  been  granted,  or  further  time  g^ven  for  the  preparation  of 
the  defense.    Jackson  ▼.  State,  88  Ga,  784,  15  S.  E.  677. 

And  a  person  indicted  for  murder,  at  a  distance  from  his  home,  is  entitled 
to  a  continuance  of  a  trial  called  within  twelve  days  after  he  is  indicted, 
during  which  time  he  has  been  in  jail,  to  procure  the  attendance  of  coun- 
sel in  whom  he  has  confidence,  and  who,  by  reason  of  his  duties  as  a 
United  States  officer,  is  unable  to  attend  until  the  second  day  after  the 
case  is  called.    Bates  v.  Com,  13  Ky.  L.  Rep.  132,  16  S.  W.  528. 

failure  to  notify  defendant,  charged  with  a  crime,  of  the  calling  of  a  special 
term  at  which  he  is  to  be  tried,  as  required  by  the  Missouri  statute,  does 
not  deprive  the  court  of  jurisdiction,  although  it  may  afford  defendant 
good  ground  for  a  continuance.  State  v.  Kavanaugh,  133  Mo.  452,  33  S. 
W.  33,  Affirmed  in  Banc  in  34  S.  W.  842. 

^Siate  T.  Wilson,  33  La.  Ann.  261 ;  State  v.  Poe,  8  Lea,  647 ;  People  v.  Fuller^ 
2  Park.  Crim.  Rep.  16;  Revel  v.  State,  26  Ga.  276  (recent  finding  of  in« 
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distmeni  no  ground  for  eontinuanoe) ;  Craft  v.  Ccm.  24  Gratt.  602  (fail- 
ure to  f  umiah  aoeaaed  with  a  list  erf  petit  jurors,  until  the  day  of  trial, 
not  BufSdent) ;  Dunn  v.  People,  109  HI.  635  (no  error  to  deny  the  mo- 
tion where  it  was  shown  that  the  accused's  counsel  was  too  much  oc- 
cupied to  prepare  for  trial) ;  Eeg,  v.  Gordon,  Car.  &  M.  410  (application 
by  defendant  for  postponement  because  arrested  while  on  his  way  to 
counsel  to  deliver  him  his  brief  held  insufficient,  no  collusion  with  prose- 
cutor  being  shown). 

And  an  application  is  properly  refused  where  the  defendant  has  had  ample 
time  in  which  to  prepare  for  trial,  but  has  failed  to  do  so  through  his 
own  neglect.  Ha^iilion  y,  Biate,  62  Aric.  543,  36  S.  W.  1054;  Eaydm  t. 
Com.  20  Ky.  L.  Rep.  274,  46  S.  W.  886;  People  v.  TfarcE,  105  Cal.  335,  38 
Pac.  045  (especially  where  the  application  is  not  supported  by  affidavit 
or  other  written  evidence) . 

Or  where  he  fails  to  disclose  by  a  plain  and  consistent  statement  facts  pre- 
venting the  preparation  for  trial.  Conrad  v.  Btaie,  144  Ind.  290,  43  N. 
£.  221. 

And  the  trial  court  may  properly  refuse  a  continuance  upon  defendant's 
claim  that  by  reason  of  his  poverty  he  has  not  been  able  to  retain  coun- 
sel for  his  defense,  and  that  those  appointed  for  him  <m  the  day  before 
the  application  have  not  had  time  to  prepare  his  defense,  where  he  has 
had  ample  time  to  apply  to  the  court  for  the  appointment  of  counsel,  and 
was  represented  by  counsel  when  arraigned.  Btaie  v.  Inhe,  135  Mo.  678, 
37  S.  W.  942. 

In  Ballard  v.  Btate,  31  Fla.  260,  12  So.  865,  the  application  was  held  to 
have  been  properly  refused  because  the  affidavit  showed  no  effort  at  pre- 
paring the  defense  nor  any  obstruction  therec^,  no  refusal  to  the  prisoner 
of  an  opportunity  to  see  and  confer  with  his  counsel  nor  any  delay  in 
procuring  counsel,  and  no  reason  why  the  time  was  not  sufficient  for 
preparing  his  defense,  and  consulting  satisfactorily  with  counsel,  and 
properly  informing  them  of  the  facts  of  the  case. 

And  a  refusal  was  upheld  in  Com,  v.  Bezek,  168  Pa.  603,  32  AtL  100,  where 
the  defendant  contended  that  his  counsel  was  assigned  only  on  the 
Friday  before  the  Monday  on  which  the  case  was  called,  and  that  be  was 
unable  to  speak  English,  and  it  was  impossible  to  procure  an  interpreter 
or  prepare  a  defense. 

H!om.  V.  Carter,  11  Pick.  277.  Proeecution  entitled  to  continuance  where 
necessary  witness  had  departed  at  instigation  of  prisoner's  friends, 
though  without  connivance  of  the  prisoner. 

6.  Absence  of  connseL 

Absence  of  the  attorney  or  counsel  of  the  accused  is  a  ground  not 
favored,  and  does  not  of  itself  give  a  right  to  a  postponement,^ — 
especially  if  a  prior  postponement  has  been  had.^ 

But  absence  of  counseP  because  of  illness,  particularly  sudden  ill- 
ness, rendering  it   impracticable  to  secure  other  counsel  in  time. 
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might  present  a  case  in  which  it  would  be  error  to  refuse  a  postpone- 
ment^ 

And  absence  of  the  prosecuting  attorney  because  of  illness  is  suffi* 
cient  cause  for  an  adjournment  in  a  justice's  court' 

^Wright  ▼.  State,  18  Ga.  383;  RoherU  ▼.  People,  9  Colo.  458,  13  Poe.  631 
(holding  that  the  judge  cannot  be  required  to  postpone  the  business  of 
lus  court  to  suit  the  convenience  of  the  attorney  for  the  accused,  who 
may  desire  to  attend  other  courts,— especially  where,  upon  the  calling 
of  the  case,  the  defendant  appears  with  new  counsel  and  manifests  a 
readiness  to  proceed) ;  Van  Horn  y.  State,  6  Wyo.  501,  40  Pac.  904 
(absence  of  counsel  in  adjoining  county  attending  court  not  sufficient). 

TliiiSy  absence  of  one  of  the  prisoner's  counsel  is  not  sufficient,  where  he  i» 
ably  and  faithfuUy  represented  by  other  competent  counsel.  State  ▼• 
BulUvan,  43  Ksa.  563>  23  Pac  (545;  State  v.  Frost,  103  Tenn.  685,  54  S. 
W.  986;  State  v.  Parker,  106  Mo.  217,  17  S.  W.  180  (especially  where 
most  of  the  questions  of  law  have  been  settled  on  a  previous  appeal,  and 
the  trial  does  not  take  plaee  until  eight  days  after  the  application) . 

So  held,  also,  of  the  absence  of  leading  counsel.  Walker  v.  State,  13  Tax.. 
App.  618;  Long  v.  People,  135  111.  435,  10  L.  R.  A.  48,  25  N.  E.  851; 
Mixon  v.  State,  36  Tex.  Crim.  Rep.  66,  35  S.  W.  394.  Especially  where 
it  does  not  appear  that  the  counsel  absent  is  leading  counsel.  Marahall 
T.  State,  94  Ga.  589,  20  S.  E.  432. 

And  the  denial  of  an  application  for  a  continuance  upon  the  ground  that 
one  of  the  defendant's  attorneys  was  ill  does  not  constitute  reversible 
error,  where  it  appears  that  he  fully  discharged  his  duty  on  the  triaL 
Eayden  v.  Com.  20  Ky.  L.  Rep.  274,  45  S.  W.  886.  And  that  there  wa» 
no  lack  of  counsel  to  conduct  the  defense  skillfuUy  and  zealously. 
Eourigan  v.  Com.  94  Ky.  520,  23  8.  W.  355. 

*Btate  V.  Dubois,  24  La.  Ann.  309. 

It  is  no  abuse  of  discretion  to  refuse  a  continuance  on  account  of  the  illness 
and  absence  of  leading  counsel,  where  there  has  been  a  previous  continu- 
ance on  the  same  ground,  and  notice  given  a  month  before  the  trial,  by 
the  presiding  judge,  to  both  the  leading  and  associate  counsel,  that  an- 
other continuance  for  that  cause  will  not  be  granted,  and  there  is  no 
statement  on  oath,  as  reqmred  by  Gku  Code,  f  3525,  that  the  application 
is  not  made  for  delay.    Burnett  v.  State,  87  Ga.  622,  13  S.  E.  552. 

8o,  it  is  within  the  discretion  of  a  criminal  court  to  refuse  to  pass  a  caso 
for  the  second  time  because  defendant's  counsel  are  engaged  in  a  civil- 
court,  where  it  has  adopted  a  rule  that  no  case  shall  be  passed,  con- 
tinued, or  postponed  by  reason  of  the  engagment  of  counsel  in  any  other 
court    Feinherg  v.  People,  174  111.  609,  51  N.  E.  798. 

^Thus,  the  unexpected  absence,  on  the  morning  of  the  trial,  of  the  local 
counsel  for  defendant  charged  with  murder,  without  any  notice  to  de- 
fendant, is  ground  for  a  continuance.  Leslie  v.  Com.  19  Ky.  L.  Rep. 
1201,  42  8.  W.  1095. 

And  one  indicted  for  murder,  who  has  engsged  in  his  defense  a  firm  of  at- 
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tomeys,  relying  on  iU  senior  member  to  conduct  the  defense  in  person, 
who  absents  himself  from  the  term  of  court  for  the  first  two  and  a  half 
days  of  the  term^  imder  the  honest  belief  that  the  case  of  his  client 
will  not  be  reached  during  that  time,  of  which  facts  the  trial  judge  is 
fully  aware, — should  not  be  compelled  to  go  to  trial  on  the  banning  of 
the  third  day  of  the  term,  with  counsel  appointed  by  the  court,  where 
a  postponement  until  the  afternoon  is  requested,  under  the  Georgia  Bill 
of  Rights,  entitling  every  person  charged  with  an  ofTcnse  to  the  "privi- 
lege and  benefit  of  counsel."    Delk  v.  State,  100  Ga.  Gl,  27  S.  £.  152. 

^Bagtctll  V.  State,  50  Ga.  400  (third  continuance) ;  People  v.  Logan,  4  Cal. 
188;  Daugherty  r.  State,  33  Tex.  Crim.  Kcp.  173,  20  S.  W.  00. 

•PeopU  V.  Shufelt,  61  Mich.  237,  28  N.  W.  70. 

7.  Absence  of  the  accused. 

Absence  of  the  accused  is  good  ground  for  postponement  in  all  felo- 
nies ;^  but  it  is  not  ground  for  postponement  in  misdemeanors^  if  he 
appear  by  counsel,^  except,  perhaps,  where  the  offense  can  be  punished 
by  imprisonment.^ 

^Brown  v.  State,  24  Ark.  020;  State  ▼.  Cross,  27  Mo.  332;  People  ▼.  Perkins, 
1  Wend.  01;  Andretos  v.  State,  2  Sneed,  550;  People  ▼.  Kohler,  5  Cal. 
72;  Jackson  v.  Com,  10  Gratt.  656;  Prine  v.  Com,  18  Pa.  103;  Shapoon- 
mash  y.  United  States,  1  Wash.  Terr.  188;  Graham  v.  State,  40  Ala.  650; 
State  y.  Bertin,  24  La.  Ann.  46;  State  y.  Dooly,  64  Mo.  146;  State  y. 
Allen,  64  Mo.  67;  Clark  v.  State,  4  Humph.  254;  Burley  y.  State,  1  Neb. 
385;  Dunn  v.  Com.  6  Pa.  384;  Sneed  y.  State,  5  Ark.  431,  41  Am.  Dec. 
102;  Sweeden  y.  State,  10  Ark.  205;  N.  Y.  Code  Crim.  Proc.  §  465. 

A  motion  to  continue  a  murder  trial  upon  the  ground  that  the  accused  is 
physically  unable  to  go  to  trial  is  addressed  to  the  discretion  of  the 
trial  court,  where  the  testimony  of  medical  experts  on  that  question  is 
conflicting.     McDaniel  y.  State,  103  Ga.  268,  30  S.  E.  29. 

And  an  application  for  a  continuance  on  the  groimd  of  the  sickness  and 
disability  of  defendant  is  properly  refused  where  the  good  faith  of  the 
application  is  challenged  by  the  prosecution,  and  two  committees  of 
physicians  are  appointed  to  examine  into  his  condition,  one  of  which 
takes  charge  of  him  for  several  days,  and  upon  a  hearing  it  is  found 
that  he  is  able  to  be  placed  on  trial,  and  is  in  a  suitable  condition 
physically  to  be  present.    State  y.  Rogers,  56  Kan.  362,  43  Pac.  256. 

A  quarantine  for  five  days,  for  fear  of  smallpox,  is^  not  sufficient  ground  for 
further  postponement  of  a  murder  trial.  State  y.  Thompson,  132  Mo. 
301,  34  S.  W.  31. 

'Steele  y.  Com,  3  Dana..  84;  Su>eeden  y.  State,  10  Ark.  205;  Sawyer  y.  Joiner, 
16  Vt.  497 ;  United  States  y.  Leckie,  1  Sprague,  227,  Fed.  Gas.  No. 
15,583;  N.  Y.  Code  Crim.  Proc.  {  356.  Contra,  Slocovitch  y.  State,  46 
Ala.  227. 

*Ex  parte  Tracy,  25  Vt.  93;  People  y.  Charles,  1  Edm.  Sel.  Cas.  204. 

This  exception  is  not  recognized  by  the  New  York  statute  above  cited. 
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8.  Absence  of  witness  or  evidence;  general  rule. 

The  absence  of  witnesses^  whose  testimony  is  material  and  probably 
true,^  and  wonld  be  likely  to  have  an  effect  npon  another  trial,  and 
whom  the  applicant  has  exercised  due  diligence  to  procure,  and  ex- 
pects to  have  present  at  the  time  to  which  postponement  is  asked, 
might  present  a  case  in  which  it  would  be  error  to  refuse  the  postpone- 
ment asked.^ 

Illness  of  a  witness  subpcenaed  is  good  ground  for  a  postponement* 
But  a  postponement  to  procure  the  testimony  of  witnesses  who  are 
beyond  the  jurisdiction  of  the  court  will  not  be  granted,  where,  al- 
though having  had  adequate  opportunity,  the  applicant  has  used  no 
diligence  to  procure  their  deposition.* 

*The  rule  is  here  stated  with  reference  to  witnesses,  but  it  applies  with  equal 
force  to  documentary  evidence. 

*Bumly  V.  State  (Tex.  App.)  14  S.  W.  1008. 

But  where  the  testimony  of  the  absent  witness  is  not  probably  true  in  the 
light  of  the  record,  refusal  to  postpone  is  not  error.  Martinez  y.  State 
(Tex.  Grim.  Rep.)  57  S.  W.  829. 

*Bumly  V.  State  (Tex.  App.)  14  S.  W.  1008;  Emhry  v.  Com.  11  Ky.  L.  Rep. 
515,  12  S.  W.  383;  State  y.  Lund,  49  Kan.  580,  31  Pac.  146;  Ryder  v. 
State,  100  Ga.  528,  38  L.  R.  A.  721,  28  S.  K  246;  North  v.  People,  139 
lU.  81,  28  N.  E.  966;  Clawon  v.  Com,  17  Ky.  L.  Rep.  284,  30  S.  W.  998; 
State  V.  Maddow,  117  Mo.  667,  23  S.  W.  771 ;  State  v.  Metcalf,  17  Mont. 
417,  43  Pac.  182;  Rucker  v.  State  (Tex.  Grim.  App.)  40  S.  W.  991; 
PhillipB  ▼.  Com,  90  Va.  401,  18  S.  E.  841.    And  see  cases  infra,  §  26. 

Thus,  the  denial  of  a  continuance  for  absent  witnesses  whose  evidence 
might  have  changed  the  result,  where  their  absence  was  due  to  a  mis- 
take of  the  clerk  in  directing  the  subpoenas  to  the  sheriff  of  the  wrong 
county,  and  where  the  failure  to  have  them  or  their  affidavits  in  court 
on  application  for  a  new  trial  was  excused  by  the  lack  of  power  of  the 
prisoner  to  obtain  them, — ^will  require  a  reversal  of  his  conviction. 
Hill  V.  State  (Miss.)  17  So.  375. 

And  the  failure  of  attorneys  for  a  defendant  in  a  capital  case,  after  a  con- 
tinuance until  the  next  term  has  been  denied,  to  repeat  the  application, 
should  not  prevent  the  court  from  continuing  the  case  on  its  own  mo- 
tion, where,  on  application  for  continuance  to  a  later  day  in  the  term, 
strong  proof  has  been  presented  that  depositions  have  been  taken  which 
if  true,  establish  the  prisoner's  innocence,  and  have  been  mailed,  but 
through  some  delay  have  not  arrived  on  the  day  finally  set  for  trial. 
State  V.  Foster,  79  Iowa,  726,  45  N.  W.  385. 

In  Clark  v.  State  (Tex.  Grim.  App.)  33  S.  W.  224,  it  is  held  that  the  first 
application  for  continuance  on  the  ground  of  absent  witnesses  should 
be  granled,  although  other  witnesses  were  present  at  the  same  time  and 
place  as  to  which  the  testimony  of  the  absent  witnesses  is  sought. 

People  y.  Foote,  93  Mich.  38,  52  N.  W.  1036,  holds  that  it  is  within  the 


173  OSnONAL  TSIAL  BBI£7. 

discretion  of  the  court  in  a  criminal  case  to  refuse  a  delay  for  the  pur^ 
pose  of  procuring  witnesses. 

*Lofton  r.  Btaie,  14  Ind.  1 ;  Jenka  ▼.  State,  30  Ind.  1 ;  Phillipa  v.  State,  35 
Tex.  Crim.  Rep.  480,  34  8.  W.  272. 

In  People  t.  Logan,  123  Cal.  414,  56  Pae.  56,  however,  it  was  held  that  a 
continuance  oo  the  ground  of  sicknese  and  inability  of  a  witness  to  at- 
tend trial,  not  made  until  after  the  jury  were  impaneled,  was  properly 
refused,  where  it  appeared  that  the  witness  would  probably  be  unable 
for  a  period  of  two  months  to  testify  at  the  trial. 

•State  ▼.  McCoy,  111  Mo.  517,  20  S.  W.  240;  Haile  ▼.  State  (Tex.  Crim. 
App.)  43  8.  W.  900;  State  ▼.  Fairington,  00  Iowa,  673,  67  N.  W.  606; 
State  ▼.  Lewie,  56  Kan.  374,  43  Pac.  265;  People  t.  Ah  Lee  Boon,  07 
Cal.  171,  31  Pac  933. 

And  due  diligence  by  defendant  in  a  criminal  trial  requires  that  he  procure 
the  deposition  of  a  witness  who  was  sick  at  a  former  trial,  and  is  old 
and  infirm,  so  that  there  is  no  reasonable  expectation  of  procuring  her 
attendance  at  any  time;  and  he  will  not  be  allowed  a  postponement  on 
the  second  trial,  in  order  to  procure  her  testimony.  Brittain  r.  State 
(Tex.  Crim.  App.)  40  S.  W.  297. 

Nor  will  postponement  be  granted  because  the  testimony  of  a  witness, 
which  was  to  be  taken  by  a  depositiou,  has  not  arrived,  for  the  alleged 
reason  that  she  is  iU  in  bed,  where  there  is  nothing  to  show  that  she 
is  so  ill  that  the  testimony  could  not  be  taken  in  her  room,  while  there 
has  been  great  n^Iigenoe  in  forwarding  the  interrogatories.  DeAlberts 
▼.  State,  34  Tex.  Crim.  Rep.  508,  31  S.  W.  391. 

And  refusal  to  postpone,  to  procure  the  attendance  or  evidence  of  a  wit- 
ness out  of  the  state;,  in  behalf  of  defendant,  is  not  an  abuse  of  discre- 
tion, where  he  was  not  brought  to  trial  until  the  term  after  the  indict- 
ment was  found,  and  the  solicitor  was  given  no  opportunity  to  consent 
to  or  refuse  an  examination  of  the  witness  by  commission.  State  v. 
Murphy,  48  8.  C.  1«  25  8.  E.  43. 

In  North  Dakota,  under  Rev.  Codes  1895,  §S  8385-8398,  prescribing  the 
method  of  obtaining  the  deposition  of  nonresident  witnesses,  an  appli- 
cation for  a  postponement  to  take  the  testimony  of  such  witnesses  can- 
not be  granted  except  in  connection  with  an  application  for  a  commis- 
sion.   State  V.  Murphy,  9  N.  D.  175,  82  N.  W.  738. 

9. '- diligence ;  burden  of  proof. 

On  an  application  on  behalf  of  the  accused,  the  burden  is  on  him 
to  show  diligence ;  not  on  the  prosecution  to  show  the  want  of  it.^ 

^Walker  v.  State,  13  Tex.  App.  618. 

10. before  indictment. 

Diligence  is  not  obligatory  before  indictment  found,  even  thougH 
the  accused  be  in  custody.* 

^State  V.  Wood,  68  Mo.  444.    Compare  United  Statee  v.  Moore,  WalL  Br.  23» 
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Fed.  Cas.  No.  16^05,  holding  that  if  the  accused  could  have  availed  him- 
self of  eompnlaory  process  before  indictment^  his  omission  to  do  so,  while 
not  such  negligence  as  to  deprive  him  of  the  right  to  a  postponement^ 
will  yet  justify  the  court  in  imposing  terms. 

11.  —  —  confinement  of  the  accused. 

The  fact  that  the  accused  was  in  jail  does  not  excuse  the  omission 
to  take  the  testimony  of  a  foreign  witness  by  deposition^  if  the  law 
allowed  depositions.^ 

^MeDermoii  r.  State,  80  Ind.  189. 

12. unanticipated  evidence. 

The  defendant  in  a  criminal  case  is  required  to  anticipate  the  case 
of  the  prosecution,  and  prepare,  as  far  as  possible,  his  evidence  to 
meet  it*  But  diligence  in  respect  to  testimony  needed  to  meet  cir- 
cumstantial evidence  which  is  not  involved  in  the  body  of  the  offense, 
but  only  tends  indirectly  to  prove  guilt,  is  not  obligatory,  except 
from  the  time  the  defense  learns  of  the  intention  of  the  prosecution  to 
adduce  such  evidence.* 

*And  if  any  part  of  the  evidence  Is  temporarily  beyond  the  jurisdiction  of 
the  state,  and  defendant  shows  aU  that  the  statute  requires  for  a  con- 
tinuance, no  discretion  of  the  courts  or  misjudgment  or  misapprehension 
of  the  facts  stated,  can  deprive  him  of  such  continuance.  Peitii  v. 
Btate,  135  Ind.  803,  34  N.  E.  1118. 

So,  mie  who  claims  to  be  surprised  by  evidence  should  ask  to  withdraw  his 
announcement  of  ready,  and  to  continue  the  cause;  and  he  should  set 
out  the  facts  expected  to  be  proved.  Loveless  v.  Btate  (Tex.  Grim.  App.) 
44  S.  W.  508. 

It  is  weU  estabUshed  that  the  state  may,  upon  the  trial,  call  other  witnesses, 
provided  the  defendant  be  furnished  with  the  names  of  such  witnesses  in 
time  to  prepare  his  defense.  If,  when  notice  of  new  witnesses  is  given, 
the  defendant  desires  further  time  to  em^le  him  to  meet  the  evidence 
of  such  witnesses,  he  must  interpose  a  timely  application  to  the  court 
to  secure  such  time;  and,  in  case  such  application  is  denied,  and  a  review 
of  such  ruling  is  sought  in  the  appellate  court,  the  motion,  with  the 
ai&davits  filed  in  support  thereof,  must  be  made  a  part  of  the  record  by 
a  biU  of  exceptions.  Askew  v.  People,  23  Colo.  446,  48  Pac.  524.  In 
this  case  neither  the  motion  nor  the  affidavits  were  so  preserved. 

But  the  overruling  of  a  motion  by  defendant  in  a  criminal  prosecution,  for 
a  continuance  because  of  the  misspelling  of  the  names  of  witnesses  for  the 
state  as  indorsed  upon  the  indictment,  is  not  sufficient  to  base  error 
upon,  in  the  absence  of  a  showing  that  defendant  was  surprised  and  mis- 
led.   State  V.  EveriU,  14  Wash.  574,  45  Pac.  150. 

^Kennedy  r.  State,  81  Ind.  379. 
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IS. — — proaeentioii  not  expected  to  be  ready. 

A  mistaken  belief  that  the  prosecution  would  not  be  ready  for  trial 
so  soon  is  not  ground  for  continuance.^ 

'State  v.  Smith,  60  Iowa,  755,  15  N.  W.  503. 

14. time  to  enforce  procegs. 

If  due  service  of  the  proper  process  for  the  attendance  of  a  witness 
who  is  within  the  jurisdiction  is  shown^  and  the  witness  is  absent,  and 
no  reason  is  shown  why  the  process  should  not  be  executed,  the  ac- 
cused is  entitled  to  time  necessary  to  bring  him  into  court,  at  least  be- 
fore the  end  of  the  trial.^ 

'State  V.  Roark,  23  Kan.  147. 

In  Masaie  v.  State,  30  Tez.  App.  64,  16  S.  W.  770,  it  was  held  that,  in  order 
to  entitle  defendant  to  a  continuance  to  procure  the  attendance  of  wit- 
nesses who  disobeyed  a  subpcena  served  upon  them  at  a  previous  term  of 
the  court,  he  must  resort  to  an  attachment  at  once  to  enforce  their  at- 
tendance, and  not  merely  procure  the  issuance  of  a  new  subpcena. 

16. effort  to  procure. 

To  establish  the  use  of  due  diligence  to  compel  the  attendance  of  a 
witness  who  has  been  within  the  jurisdiction,  the  accused  must  show 
either — 

1.  That  the  proper  process*  to  compel  his  attendance  was  season- 
ably^ and  duly  issued^  and  seiTcd,  or,  if  not  served,  delivered  to  the 
proper  oflScer*  or  a  competent  person  for  service,  and  what  has  been 
done  therewith;*  and,  if  delivered  to  an  officer,  whether  any  return 
has  been  made,**  and  if  so,  what.'' 

Or,  2.  That  sufficient  time  has  not  been  allowed  him  to  do  so. 

^A  postponement  for  the  absence  of  a  witness  will  be  refused  for  want  of 
sufficient  diligence,  where  no  process  has  been  issued  for  such  witness. 
Oerstenkom  v.  State,  38  Tex.  Crim.  Rep.  621,  44  S.  W.  503. 

And  diligence  to  procure  the  attendance  before  the  second  trial  of  witnesses 
for  whom  process  was  issued  for  the  first  trial,  but  who  were  not  pres- 
ent thereat,  requires  that  defendant  applying  for  a  continuance  on  the 
ground  of  their  absence  shall  have  issued  new  process  for  the  witnesses. 
Brittain  v.  State  (Tex.  Crim.  App.)  40  S.  W.  297. 

And  a  statement  in  an  affidavit  for  a  continuance  in  a  criminal  trial,  that 
defendant  issued  a  subpcena  to  the  sheriffs  of  certain  counties,  command- 
ing each  to  summon  a  witness,  does  not  show  that  he  caused  the  proper 
officer  to  issue  a  proper  subpcena  to  each  of  the  sheriffs,  commanding 
him  to  summon  the  witness  to  appear  in  the  court  in  which  the  trial 
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was  bad,  to  testify  in  the  cause  on  his  behalf.    Ranahoiiom  ▼.  State,  144 
Ind.  250,  43  N.  £.  218. 

In  Texas  an  applicant  for  postponement  because  of  the  absence  of  witnesses 
must,  in  addition  to  having  had  them  subpcenaed,  have  asked  for  an  at- 
tachment against  them,  before  he  can  show  such  diligence  as  will  entitle 
him  to  a  postponement.  Blain  v.  State,  34  Tez.  Grim.  Rep.  448,  31  S, 
W.  368;  Chaplin  ▼.  State,  7  Tex.  App.  87.  And  an  application  for  con- 
tinuance for  absent  witnesses  should  state  whether  process  issued  for 
them  was  subpoena  or  attachment,  and  should  also  state  how  it  was  is- 
sued and  forwarded.  Dove  ▼.  Staie,  36  Tex.  Grim.  Hep.  105,  35  S.  W* 
648.  And  the  motion  is  properly  denied  where  the  attachment  was  not 
issued  to  the  county  where  tiie  witness  was  suj^poeed  to  reside. 
Ouagando  t.  State,  41  Tex.  626. 

The  failure  of  an  accused  to  ask  for  an  additional  process  to  procure  the 
attendance  of  a  witness,  for  eleven  days  intervening  between  the  return 
of  a  prior  process  ''Not  found"  and  the  date  of  trial,  is  a  lack  of  dili- 
gence justifying  refusal  of  a  continuance.  Evans  v.  State  (Tex.  Crim. 
App.)  31  S.  W.  648. 

*Btate  V.  Bums,  54  Mo.  274  (no  error  to  refuse  continuance  where  it  is 
shown  that  the  subpoenas  were  issued  only  two  days  before  the  cause 
was  set  for  trial,  and  the  witnesses  were  not  found) ;  Eenderson  v. 
State,  22  Tex.  593  (issue  after  the  commencement  of  the  term,  and 
seven  days  before  the  trial,  returned  following  day,  ''Not  served,"  held 
not  to  be  a  sufficient  excuse) ;  Oaston  v.  State,  11  Tex.  App.  143  (ac- 
ceptance of  senioe  of  subpoena  by  a  witness  11  miles  distant  from  the 
place  of  trial,  on  the  morning  of  the  trial,  is  no  sufficient  ground  for 
continuance).  See  also Roussell  v.  Com.  28  Gratt.  030;  Dingmany.  State, 
48  Wis.  485,  4  N.  W.  668  (issue  of  subpoena  a  few  days  before  the  trial, 
witness  having  before  service  left  the  state,  held  insufficient) . 

And  a  postponement  for  an  absent  witness  is  properly  refused  for  lack  of 
diligence  where  the  subpoena  served  on  him  was  returned  nine  days  be- 
fore the  trial,  and  no  further  process  was  asked,  notwithstanding  his 
absence  from  court.    Longacre  v.  State  (Tex.  Grim.  App.)  41  S.  W.  620. 

Or  where  no  subpoena  for  him  was  issued  until  the  day  before  that  set  for 
the  trial,  and  the  one  asking  for  his  continuance  knew  ten  days  earlier 
that  he  would  be  required  as  a  witness.  State  ▼•  Thompson,  132  Mo. 
301,  34  S.  W.  31. 

Or  where  he  caused  a  subpoena  to  be  issued  for  such  witness  nearly  six 
months  after  the  indictment  was  found,  and,  upon  its  return  unserved, 
did  nothing  further  for  nearly  five  months.  Tanner  y.  State  (Tex. 
Crim.  App.)  44  S.  W.  480. 

Or  where  the  witness  is  a  resident  of  another  county,  and  the  attachment 
was  not  issued  to  that  county  until  twenty  days  after  the  prosecution 
had  commenced  and  about  twenty-two  days  before  the  trial  was  had,  and 
BO  reason  is  shown  why  it  was  not  sued  out  earlier,  and  no  effort  is 
shown  to  have  the  writ  returned  on  the  day  when  it  was  made  return- 
able.   Christian  v.  State  (Tex.  Grim.  App.)  80  S.  W.  682. 

Or  where  the  one  applying  therefor  made  no  effort  to  secure  the  attendance 
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of  the  witness,  who  has  no  fixed  place  of  abode,  or  to  keep  advised  of  his 
wanderings,  until  a  few  days  before  the  triaL  Biate  ▼•  Otxiemer,  12 
Wash.  217,  40  Pac.  944. 

Nor  is  sufficient  diligence  shown  by  an  application  stating  that  the  witness 
had  left  his  home  some  time  during  &  specified  week,  and  defendant 
knew  that  he  had  not  been  senred  with  subpcena  four  days  before  the 
end  of  the  same  wedc.  Longaore  ▼.  State  (Tex.  Crim.  App.)  41  8.  W. 
629. 

And  failure  to  seek  process  for  witness  until  ten  days  prior  to  the  trial  is 
such  want  of  diligence  as  will  defeat  an  application  for  c<mtinuance  be- 
eause  of  his  absence,  where  the  witness  failed  to  attend  the  preceding 
term  of  the  court  in  obedience  to  process  preriously  served  upon  him. 
Myert  v.  State  (Tex.  Grim.  App.)  S3  S.  W.  865. 

But  sufficient  diligence  is  shown  by  the  fact  that  the  accused  did  not  learn 
of  the  presence  of  the  witness  at  the  scene  of  the  crime  until  Saturday, 
and  did  not  know  what  his  testimony  would  be  until  the  next  day,  and 
on  the  following  Monday  procured  an  attachment  for  him.  Phippa  ▼• 
State,  34  Tex.  Grim.  Rep.  560,  31  8.  W.  397. 

'And  to  the  effect  that  postponement  was  properly  refused  for  lack  of  show- 
ing of  sufficient  diligence,  see  Kidd  v.  State,  101  Ga.  528,  28  8.  £.  990; 
Conrad  v.  State,  144  Ind.  290,  43  N.  E.  221;  State  v.  MeClain,  49  Kan. 
730,  31  Pac.  790;  State  r.  Thompaon,  141  Mo.  408,  42  S.  W.  949;  Teague 
▼.  State  (Tex.  Grim.  App.)  31  8.  W.  401;  State  v.  Hutchinson,  14  Wash. 
680,  45  Pac.  156. 

*Thomae  v.  State,  61  Miss.  60  (holding  that  absence  of  a  material  witness 
is  no  ground  for  &  continuance,  even  in  a  capital  case,  if  compulsory 
,  process  might  have  been  but  was  not  obtained) ;  People  ▼.  Lampeon,  70 
Gal.  204,  11  Pac.  593  (continuance  refused  where  the  affidavit  failed 
to  show  the  issuing  of  a  proper  subpcena,  and  it  did  not  appear  that 
the  sheriff  was  informed  where  the  witness  resided) ;  Wdll  v.  State,  18 
Tex.  682,  70  Am.  Dec.  302  (affidavit  defective  where  it  fails  to  show 
that  a  subpoena  was  asked  for) ;  Williams  v.  State,  10  Tex.  App.  114 
(holding  that  issue  by  the  proper  authorities  must  be  shown). 

Klantu  V.  State,  1  Tex.  App.  402  (affidavit  insufficient  because  it  did  not 
show  when  the  subpcena  was  delivered,  or  to  what  officer).  8ee  also 
Buie  V.  State,  1  Tex.  App.  452  (where  the  affidavit  did  not  show  sub- 
poena to  have  been  given  to  the  proper  officer,  or  what  was  done  with 
it) ;  Murray  v.  State,  1  Tex.  App.  417  (service  and  return  by  proper 
officer  not  shown) ;  and  Cooper  v.  State,  7  Tex.  App.  194;  Sktptcorth  v. 
.  State,  8  Tex.  App.  135  (holding  that  delivery  to  sheriff  of  wrong  county 
not  enough). 

!ATLd  an  application  to  postpone  for  an  absent  witness  is  properly  refused 
where  the  affidavit  does  not  show  when  the  subpcena  was  issued  or 
served  on  the  witness,  and  no  attachment  is  asked  for  such  witness. 
State  ▼.  White,  126  Mo.  591,  29  8.  W.  691. 

tThe  application,  where  it  shows  issuance  of  subpoena  ten  days  before  the 
trial,  should  show  when  the  return  thereon  was  made  into  oourty  and 
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whether  it  was  served  or  not    Bain  r.  State  (Tex.  Grim.  App.)  83  S. 
W.  066. 

And  postponement  is  properlj  refused  where  it  appears  simply  that  a  sub* 
poena  was  left  at  the  house  of  the  witness,  but  the  time  of  its  issuance  is 
not  shown.    Mastereon  t.  State  (Tex.  Crim.  App.)  34  S.  W.  270. 

But  in  Ranehottom  ▼.  State,  144  Ind.  250,  43  N.  E.  218,  it  is  held  that  in 
Indiana  an  affidavit  for  a  continuance  on  the  ground  of  the  absence  of 
a  witness  is  not  required  to  show  that  the  sheriff  in  serving  the  subpoena 
left  the  same  at  tho  residence  of  the  witness,  the  latter  not  being  found. 

'Burton  v.  State,  9  Tex.  App.  605  (holding  that  if  sent  to  another  county 
the  mode  of  transmission  should  be  shown) ;  EaiUs  v.  State,  10  Tex. 
App.  400  (promise  <A  one  sheriff  to  forward  to  another  not  enough) ; 
People  ▼.  Lampeon,  70  Cal.  204,  11  Pac.  503  (sheriff  not  informed  where 
witness  resided) ;  Grant  v.  State,  2  Tex.  App.  163.  See  also  Walton  v. 
Com,  32  Gratt  855;  Hewitt  ▼.  Com.  17  Gratt.  627;  State  v.  Walker,  60 
Mo.  274  (holding  it  error  to  deny  continuance  where  it  is  shown  that 
the  witness  was  subpoenaed  and  has  secreted  himself  to  avdd  attach- 
ment). 

hooper  V.  State,  7  Tex.  App.  104.  The  presumption  that  the  officer  has 
done  his  duly  does  not  avail. 

VL  return  not  executed  for  want  of  fees  held  not  fatal  to  the  application. 
Walton  V.  Com.,  32  Gratt.  855. 

A  prisoner's  poverty  has  been  taken  into  consideration  to  mitigate  an  ap- 
parent want  of  diligence  in  applying  for  a  postponement.  Reg,  v.  Lang- 
hurst,  10  C:k>x  C.  C.  353,  4  Foet  &  F.  060. 

16. witnegfl  whom  fhe  magistrate  admonished  to  attend  or  fhe 

prosecution  subpoenaed. 
The  mere  fact  that  a  witness  examined  before  a  magistrate  was 
admonished  by  him  to  attend,^  or  that  a  witness  was  subpoenaed  by  the 
prosecution^  does  not  give  the  accused  a  right  to  expect  his  attendance, 
without  process  on  the  part  of  the  accused^  and  to  demand  a  postpone- 
ment because  of  his  absence. 

^Raintoater  ▼.  Com,,  5  Ky.  L.  Bep.  103. 
^State  V.  Hayden,  45  Iowa,  11. 

A  defendant  who  relies  upon  process  for  an  absent  witness,  issued  by  the 
prosecution,  as  ground  for  a  postponement^  must  show  that  such  adver- 
sary used  due  diligence  to  procure  the  attendance  of  the  witness.  Miwon 
▼.  State,  36  Tex.  Grim.  Rep.  66,  35  &.  W.  304. 

17. ^-promise  to  attend. 

But  the  absence  of  a  witness  whom  the  applicant  omitted  to  sub- 
poena is  good  ground  for  a  postponement,  if  the  witness  promised  to 

attend^  and  the  applicant  in  good  faith  relied  thereupon/  or  the  ap- 
Abb.  Cb. — 12. 
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plicaat  had  a  right  to  expect  his  attendance,  as  in  the  case  of  a  wit- 
ness bound  over  to  attend.^ 

^People  y.  Broum,  46  Gal.  102.  Reliance  upon  the  promise  of  a  nonresi- 
dent witness  to  attend. 

But  where  defendant  failed  to  subpoena  the  absent  witness  for  the  alleged 
reason  that  he  was  informed  the  witness  would  be  present  at  the  trial, 
the  absence  of  the  witness  is  not  ground  for  continuance.  State  ▼. 
Barker,  43  Kan.  262,  23  Pac.  675. 

In  considering  the  question  of  diligence  on  a  motion  by  the  accused  to  post- 
pone on  account  of  the  absence  of  a  witness^  the  fact  that  the  common- 
wealth had  such  witness  recognized  should  have  the  same  effect  as  if  he 
had  been  recognized  at  the  instance  of  the  accused.  Baylor  v.  Com.,  97 
Ky.  184,  30  S.  W.  300. 

But  State  t.  Luke,  104  Mo.  563,  16  S.  W.  242,  holds  that  the  fact  that  de- 
fendant supposed  the  absent  witness  had  been  recognized  by  the  state 
to  be  present  at  the  trial  does  not  excuse  his  failure  to  exercise  proper 

^.  diligence  to  enforce  his  attendance. 

18. reluctant  witness. 

An  application,  otherwise  r^ular,  should  not  be  denied  merely  be- 
cause of  the  improbability  that  an  absent  witness  whose  testimony  is 
desired  will  voluntarily  expose  himself  to  arrest^ 

And  a  party  who  is  surprised  by  the  unauthorized  withdrawal  of 
his  witnesses  after  the  commencement  of  the  trial  is  entitled  to  a  post* 
ponement* 

^State  V.  Farr,  33  Iowa,  553. 

And  where  the  statements  of  the  accused,  as  well  as  of  the  sheriff,  and  all 
the  circumstances  attending  the  sudden  departure  of  a  witness,  tend  to 
show  that  the  accused  was  interested  in  having  him  present,  and  that  his 
absence  was  to  avoid  imprisonment  for  nonpayment  of  a  fine  imposed 
for  his  nonattendance,  a  continuance  should  be  granted,  where  his  testi- 
mony is  important  to  the  accused,  and  tends  to  corroborate  his  state- 
ment as  to  the  manner  in  which  the  killing  occurred.  Costigan  y,  Com^ 
11  Ky.  L.  Rep.  617,  12  S.  W.  629. 

*Prioe  V.  People,  131  111.  223,  23  N.  E.  639. 

19. witness  convicted. 

The  fact  that  the  desired  witaess  has  been  convicted  of  crime,  and 
has  appealed)  is  not  ground  for  postponement  in  expectation  of  re- 
versal of  the  conviction  on  appeal,  even  where  such  witness  was 
jointly  indicted  with  the  accused,  and  severance  was  allowed  to  en- 
able the  one  now  on  trial  to  avail  himself  of  the  testimony  of  the 
other.* 
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And  a  postponement  will  not  be  granted  for  the  testimony  of  an  ex- 
conyict  who  is  not  shown  to  have  been  pardoned,  where  it  is  not  prob* 
able  that  he  would  testify  as  alleged  in  the  motion  for  continuance^  or 
that  his  testimony  would  be  true  if  he  should  so  testify.^ 

*Slau)Bon  ▼.  Btaie,  7  Tex.  App.  63;  Krehs  v.  Btate,  8  Tex.  App.  1. 

•King  ▼.  Btate,  84  Tex.  Grim.  Rep.  228,  29  S.  W.  1086. 

And,  a  postponement  of  a  trial  for  larceny  at  tho  request  of  the  state's  at- 
torney, against  the  objection  of  defendant,  for  the  purpose  of  obtaining 
the  testimony  of  a  convicted  felon  whose  term  of  imprisonment  does  not 
expire  until  the  next  term  of  courts  is  improper  under  Va.  Code  1887,  | 
4016,  providing  that  one  accused  of  a  felony  shall,  unless  good  cause 
bo  shown  for  a  continuance,  be  arraigned  and  tried  at  the  same  term  at 
which  the  indictment  is  found.  Benton  ▼•  Oom^  90  Va.  328,  18  8.  £. 
282. 

20.  —  ability  to  proeuie  the  eyidence. 

Facts  should  be  shown  sustaining  a  reasonable  expectation  of  secur- 
ing the  desired  evidence^  within  a  reasonable  time.* 

If  this  be  shown,  it  is  not  an  objection  to  the  application  that  the 
witness  is  beyond  the  jurisdiction.* 

^Polin  Y.  Btate,  14  Neb.  640, 16  N.  W.  898 ;  Btriokland  v.  Btate,  13  Tex.  App. 
364;  Btate  t.  O'Neil,  13  Or.  183,  9  Fac.  284  (a  statement  that  the  de- 
fendant is  confident  that  he  can  procure  the  attendance  of  the  witnesses 
is  not  enough). 

And  a  postponement  will  be  refused  where  the  application  fails  to  stato 
facta  and  show  reasonable  grounds  for  believing  that  the  attendance  or 
testimony  of  the  witnesses  will  be  procured  at  the  next  term  of  court, 
as  required  by  Iowa  Code,  f  2750.    Btate  v.  Farrington,  90  Iowa>  673,  67. 

N.  W.  606.  ■■:.  -  .  .  v- 

•People  ▼.  Lewis,  64  Cal.  401, 1  Pac.  490.  ^    .    '      *    ^'^  .  *  *  . 

nVhite  T.  Com.,  80  Ky.  480;  People  v.  Vermilyea,  7  Cow.  369  (here  it  war 
shown  that  the  witness  promised  to  come) ;  Contra  (holding  that  the 
absence  of  a  foreign  witness  does  not  constitute  a  ground  for  postpone- 
ment which  it  will  be  error  to  refuse),  Btate  ▼.  Williams,  69  Mo.  110; 
Gladden  t.  Btate,  13  Fla.  623;  Com.  ▼.  Millard,  1  Mass.  6;  Rew  ▼.  D'Eon, 
I  W.  Bl.  610,  8  Burr.  1613  (no  diligence  shown  or  probability  that  wit^ 
ness  would  attend  or  would  be  material  if  present) ;  Harris  r.  Btate,  8 
Tex.  App.  90;  (absence  of  fugitive  witness  in  parts  unknown  not  ground 
for  third  continuance). 


21. inability  to  get  other  eyidence. 

Inability  to  procure  the  desired  evidence  from  any  other  source 
must  be  shovn.^     But  this  rule^  according  to  some  autiiorities,  should 
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not  be  applied  unless  the  applicant  has  already  had  a  postponement 
or  oontinuance.^ 

*i>tifiii  ▼.  People,  109  III.  035;  Smith  ▼.  State,  58  Miss.  837;  State  7.  Simms, 
68  Ma  305;  People  v.  Game,  t  Utah,  260;  Wall  ▼.  State,  18  Tex.  682, 

.  70  Am.  Dec  302;  State  v.  Carter,  61  La.  Ann.  442,  25  So.  385;  Craft  7. 
State  (Tex.  Crim.  App.)  81  S.  W.  367. 

The  court  cannot  consider  the  fact  that  the  defendant  at  a  previous  term 
applied  for  a  continuance  to  obtain  the  evidence  of  other  witnesses  who, 
it  was  alleged,  would  testify  to  the  facts  sought  to  bo  proved  by  the 
witness  in  question,  and  that  in  such  application  defendant  swore  that 
be  could  not  prove  the  same  facts  by  any  other  witness  whose  testimony 
could  be  as  readily  procured.    Pettit  ▼.  State,  135  Ind.  393,  34  N.  K 

,     1118. 

And  that  the  affidavit  under  Ind.  Rev.  Stat  1894,  f  1850,  which  requires 
a  statement  that  defendant  is  unable  to  procure  facts  by  any  other  wit- 
ness whose  testimony  can  be  as  readily  procured,  discloses  that  the  facts 
proposed  to  be  proved  are  within  the  personal  knowledge  of  the  defend- 
ant, is  not  a  cause  for  the  refusal  of  the  oontinuance.  Banehottom  ▼. 
State,  144  Ind.  250,  43  N.  £.  218. 

*Pinckord  v.  State,  13  Tex.  App.  468;  Land  7.  State,  84  Tex.  Crim.  Bep.  330, 
80  S.  W.  788. 


22. —'- incompetent  evidence. 

Them< 
missible.^ 


The  motion  should  be  denied  if  the  desired  evidence  is  legallv  inad- 


*Krehs  7.  State,  8  Tex.  App.  1;  Faulhner  7.  Territory,  6  N.  11  464,  30  Pac 
905;  Delk  7.  State,  99  Ga.  667,  26  S.  E.  752;  Smith  7.  Com,,  13  Ky.  L. 
Bep.  612,  17  S.  W.  868;  State  7.  HolUer,  49  La.  Ann.  371,  21  Sa  633; 
Afoore  7.  State  (Tex.  Grim.  App.)  33  S.  W.  980;  Miyere  7.  Com^  90  Va. 
705,  19  S.  E.  881;  Carihaua  v.  State,  78  Wis.  560,  47  N.  W.  629;  Hamil- 
ion  7.  State,  02  Ark.  543,  36  S.  W.  1054;  State  7.  McDonough,  104  Iowa> 
6,  73  N.  W.  357. 

But  on  motion  for  a  new  trial.  In  error,  and  on  appeal,  the  evidence  wiU  be 
deemed  to  have  been  admissible  if  in  the  course  of  the  trial  it  became  ad- 
.  missible  and  its  absence  was  prejudicial.    Wooldridge  7.  State,  13  Teac 
App.  443,  a  P.,  State  7.  Bigsby,  6  Lea,  554. 

88.  —  —  cnmolative  evidence  or  evidence  as  to  ohaxaoter. 

Befnsal  to  postpone  for  the  sake  of  obtaining  cnmiilative  evid^ice,^ 
or  fsvidence  as  to  the  good  character  of  the  accused,^  is  not  error. 

TiTelms  7.  State,  68  Miss.  362;  Vamadoe  7.  State,  67  Ga.  768;  Trahune  T. 
Com.,  13  Ky.  L.  Bep.  343,  17  S.  W.  186;  Wells  7.  State  (Miss.)  18  So. 
117;  McKinfiey  7.  State,  3  Wyo.  719,  16  L.  B.  A.  710,  30  Pac  293; 
Maoey  7.  State,  66  Ark.  523,  52  S.  W.  2;  Contra,  Boetiok  7.  StaU,  10 
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Tex.  App.  705.  And  compare  Burnly  r.  State  (Tex.  App.)  14  S.  W. 
1008,  to  the  effeet  that  because  absent  evidence  is  cumulative  is  no 
groimd  for  refusing  a  first  application  to  postpone,— especially  where 
such  testimonj  would  tell  stronglj  in  defendant's  favor,  and  the  evi- 
dence is  conflicting,  and  all  due  diligence  has  been  used  to  have  the  testi- 
mony on  the  trial.    Porter  v.  State  (Tex.  Grim.  App.)  32  S.  W.  602. 

But  the  general  rule  that  a  trial  will  not  be  postponed  for  the  purpose  of 
obtaining  cumulative  evidence  does  not  apply  where  the  only  evidence 
at  hand  is  that  of  an  interested  party, — especially  where  he  is  the  ac- 
cused under  indictment  for  murder.  People  v.  Ah  Lee  Boon,  07  Gal. 
171,  31  Pac  033. 

^Steele  V.  People,  45  111.  152;  MeVefOy  v.  State,  17  Fla.  108;  Ballard  ▼. 
State,  31  Fla.  266,  12  So.  865. 

An  application  to  postpone  on  the  ground  of  absent  witnesses  living  in  an- 
other county  than  that  of  defendant's  residence,  by  whom  he  states  that 
he  expects  to  prove  a  "good  reputation"  in  the  community  where  he  lives, 
is  properly  refused,  where  there  is  no  statement  that  the  witnesses  ever 
knew  him  in  their  own  county  or  his,  and  no  diligence  to  procure  their 
attendance  has  been  used.  Whitaker  ▼•  State  (Tex.  Grim.  App.)  31  S. 
W.  518. 

24.  Contents  of  affidavit  as  to  absent  witness  or  doenment. 

An  affidavit  to  support  an  application  to  postpone  on  aoconnt  of  the 
absence  of  evidence^  must  show  (I.)  the  materiality  of  the  desired 
evidence;*  (II.)  facts  showing  due  diligence  already  exercised  in  the 
endeavor  to  procure  it;*  and  (III.)  assurance  of  the  probable  pres- 
ence of  the  evidence  at  the  time  proposed.^ 

An  application  founded  upon  an  affidavit  conforming  to  these 
requisites^  ought  to  be  granted,  unless  it  appears  that  the  absence  is 
collusive  or  procured  by  the  applicant^  or  that  the  affidavit  is  false  or 
made  for  the  purpose  of  delay.* 

^This  rule  is  generally  stated  (for  it  usually  so  occurs)  as  relating  to  wit- 
nesses, but  it  applies  to  documents  also. 

And  it  is  prejudieial  error  to  denj  an  application  by  defendant  for  leave  to 
prepare  and  present  a  statement  setting  forth  the  testimony  of  wit- 
nesses whose  depositions  were  suppressed  during  the  trial  because  they 
did  not  appear  to  be  correctly  transcribed  by  the  stenographer,  in  order 
that  the  state  may  admit  the  same  to  be  their  testimony,  and,  in  the 
erent  of  its  refusal  so  to  admits  for  the  postponement  of  the  case  a  suffi- 
cient time  to  have  the  depositions  returned  to  the  stenographer  and 
properly  transeribed,  where  the  imperfection  of  the  depositions  was  not 
due  to  defendant's  fault    State  v.  Broum,  55  Kan.  766,  42  Pac  363. 

A  postponement  of  a  trial  is  properly  refused  where  the  affidavit  therefor 
does  not  assert  that  there  are  any  absent  witnesses,  and  the  motion 
seems  to  be  based  on  the  suggestion  that  counsel  wants  time,  and  that 
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it  is  not  customary  to  trj  such  an  indictment  so  soon  after  it  b  found. 
People  V.  Shea,  147  N.  Y.  78,  41  K  E.  505. 

So  also  where  the  witnesses  alleged  to  be  absent  are  present  and  testify  at 
the  trial.    State  v.  Pierce,  136  Mo.  34,  37  S.  W.  816. 

myde  V.  State,  16  Tex.  445,  67  Am.  Dec.  632;  Moody  v.  People,  20  IlL  315; 
Steele  v.  People,  45  111.  152;  Reof  v.  D*Eon,  3  Burr.  1513,  1  W.  Bl.  610; 
People  V.  Vermilyea,  7  Cow.  369;  State  v.  Painter,  40  Iowa,  298  (hold- 
ing it  error  to  denj  the  motion  on  application  by  the  People,  where  the 
affidavit  showed  the  materiality  of  the  evidence) ;  State  v.  Filea,  3  Brev. 
804,  1  Treadway  C<mst.  234;  Strauaa  v.  State,  68  Idiss.  63;  People  v. 
Anderson,  53  Mich.  60,  18  N.  W.  661;  State  v.  Bennett,  62  Iowa,  724,  2 
N.  W.  1103;  Polin  v.  State,  14  Neb.  540,  16  N.  W.  898;  State  v.  CeUstin, 
48  La.  Ann.  272,  19  So.  119. 

And  in  some  jurisdictions  the  affidavit  must  also  aver  that  defendant  be- 
lieves that  the  facts  he  expects  to  prove  by  the  absent  witnesses  are 
true.  State  v.  Dusenberry,  112  Ma  277,  20  S.  W.  461  (required  by  Mo. 
Rev.  Stat.  1889,  §  4181) ;  Price  v.  State,  57  Ark.  165,  20  S.  W.  1091. 

*Hyde  v.  State,  16  Tex.  445,  67  Am.  Dec.  632;  State  v.  Lange,  59  Mo.  418; 
State  V.  Hagwn,  22  Kan.  490;  Pullen  v.  State,  11  Tex.  App.  89;  Wray  v. 
People,  78  111.  212;  State  v.  Smith,  8  Ridi.  L.  460;  Madey  v.  Com,,  80 
Ky.  345;  Blige  v.  State,  20  Fla.  742,  51  Am.  Rep.  628;  MoDermott  v. 
State,  89  Ind.  187;  State  v.  Lewis,  74  Ma  222  (where,  in  consequence 
of  being  betrayed  by  his  attorney  defendant's  material  witnesses  were 
absent  when  the  case  was  called  for  trial;  held  error  to  refuse  a  post- 
ponement) ;  Moody  v.  Com,,  19  Ky.  L.  Rep.  1198,  43  S.  W.  209;  Cannon 
V.  State,  75  Miss.  364,  22  Sa  827;  Faulkner  v.  Territory,  6  N.  M.  464, 
30  Pac.  905. 

It  is  insufficient  to  urge  that  diligence  has  been  used,  without  showing  the 
facts.  Smith  v.  Com,,  13  Ky.  L.  Rep.  612,  17  S.  W.  868;  Ranshottom  v. 
State,  144  Ind.  250,  43  K.  E.  218;  Tanner  v.  State  (Tex.  Crim.  App.)  44 
8.  W.  489. 

And  an  affidavit  is  insufficient  where  it  does  not  disclose  how  the  affiant 
learned  what  the  witness's  testimony  would  be,  or  show  why  he  was  not 
subpoenaed  while  within  the  jurisdiction,  and  there  is  a  strong  inference 
that  other  witnesses  could  prove  the  same  facts.  State  v.  Bawkin:^,  18 
Or.  476,  23  Pac  475,  477. 

And  an  affidavit  averring  that  witnesses  were  not  served  because  they  could 
not  be  found  does  not  sufficiently  show  due  diligence.  Whether  they 
could  be  found  or  not  was  a  matter  depending  on  the  diligence  exercised 
by  the  defendant,  and  the  law  imposes  the  duty  upon  him  to  show  his 
acts  done,  if  any,  in  trying  to  find  the  witnesses,  so  that  the  court,  look- 
ing at  them,  nuty  determine  whether  they  amounted  to  legal  diligence. 
Territory  v.  Anderson,  4  N.  M.  213,  13  Pac.  21. 

And  allegations  that  the  absent  witnesses  are  somewhere  within  the  state, 
and  that  thdr  whereabouts  cannot  be  ascertained  by  defendant,  are  so 
contradictory  that  they  may  be  disregarded.  State  v.  Wilson,  9  Wash. 
218,  37  Pac.  424. 

But  an  omission  to  state  that  a  subpoena  was  issued  in  ample  time,  and  re- 
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turned,  is  immaterial  if  such  facts  are  shown  by  the  exhibition  of  the 
subpoena  itself  and  the  officer's  return  thereon,  and  by  calling  the  court's 
attention  to  it  Yogi  r.  Com.,  92  Ky.  68,  17  S.  W.  213. 
*Syde  V.  State,  16  Tex.  446,  67  Am.  Dec  632;  State  7.  Hagan,  22  Kan.  490; 
People  V.  Francis,  38  Cal.  183;  Barris  ▼.  State,  8  Tex.  App.  90;  State 
T.  BoUMOfh  29  La.  Ann.  364;  People  t.  Letois,  64  Cal.  401,  1  Pac.  490; 
People  ▼.  Ah  Yute,  63  CaL  613;  Daoey  v.  People,  116  111.  655,  6  N.  E. 
166;  Polin  r.  State,  14  Neb.  640,  16  N.  W.  898;  State  v.  Ch-ay,  19  Nev. 
212,  8  Pac  456;  Faulkner  v.  Territory,  6  N.  M.  464,  30  Pac.  905;  Hamil- 
ton  r.  State,  62  Ark.  643,  36  8.  W.  1064;  State  r.  Aired,  117  Mo.  471,  22 
S.  W.  363. 

The  affidavit  for  a  postponement  to  procure  a  nonresident  witness  should 
state  not  only  a  bona  fide  bdief  that  he  can  be  procured,  but  also  the 
grounds  of  such  belief.  State  ▼.  Barrison,  36  W.  Va.  729,  18  L.  R.  A. 
224,  16  8.  £.  982. 

Vhirwin  r.  People,  69  IlL  66;  Skaro  ▼.  State,  43  Tex.  88;  People  v.  Mo- 
Crory,  41  Cal.  458;  Button  v.  State,  6  Ind.  633;  State  ▼.  Moultrie,  33  La. 
Ann.  1146;  People  v.  Lee  (Cal.)  8  Pac.  686;  Territory  v.  Daxfis  (Ariz.) 

10  Pac.  369;  State  v.  Burtoell,  34  Kan.  312,  8  Pac  470;  Auetine  v.  Peo- 
ple, 110  HI.  248;  Welch  ▼.  Com.,  90  Va.  318,  18  S.  E.  273;  Elliott  t. 
State,  34  Neb.  48,  61  N.  W.  316;  English  ▼.  State  (Tex.  App.)  16  S.  W. 
306. 

•Porter  r.  State,  8  Lea,  496. 

In  some  jurisdictions  the  affidavit  must  show  the  applicant's  good  faith  by 
alleging  that  the  witnesses  are  not  absent  by  his  procurement  or  consent, 
and  that  the  application  is  not  for  delay.    Creu>8  t.  People,  120  111.  317, 

11  N.  E.  404;  White  y.  State,  9  Tex.  App.  41;  State  ▼.  Bradley,  90  Mo. 
160,  2  8.  W.  284;  Bryant  v.  State,  34  Fla  291,  16  Sa  177;  Breanan  v. 
State  (Teoc  Crim.  App.)  43  8.  W.  111.  And  in  State  ▼.  Belvel,  89  Iowa, 
406,  27  L.  R.  A.  846,  66  N.  W.  646,  it  is  held  that  a  postponement  asked 
because  of  the  absence  of  certain  witnesses  is  properly  refused  where  un- 
justifiable attempts  have  been  made  by  the  one  applying  therefor  to  pre- 
vent the  attendance  of  one  of  such  witnesses,  and  it  appears  that  the 
application  is  not  made  in  good  faith,  or  that  due  diligence  has  not  been 
used. 

» 

25.  — materiality;  disolosiire  of  evidence. 

To  establish  materiality,  the  affidavit  must  state  what  is  expected  to 
be  proved  by  the  absent  witness  or  document.^ 

But,  aooording  to  some  authorities,  this  rule  should  not  be  applied 
unlesB  the  applicant  has  already  had  a  postponement  or  continuance.' 

^People  y.  Wilson,  3  Park.  Crim.  Rep.  109;  Wiggins  ▼.  State,  101  Ga.  502, 
20  a  £.  26;  Long  v.  People,  136  111.  435,  10  L.  R.  A.  48,  25  N.  E.  851 ; 
Smith  ▼.  State,  132  Ind.  146,  31  N.  E.  807;  State  v.  Osborne,  06  Iowa, 
281,  65  N.  W.  150;  People  v.  Burtoell,  106  Mich.  27, 63  N.  W.  086;  State 
T.  Btrattman,  100  Ma  540,  13  S.  V7.  814;  Diaon  v.  State,  46  Neb.  208, 
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64  N.  W.  061 ;  Faulkner  t.  Territory,  6  N.  M.  464,  80  Pac.  905 ;  Leach 
T.  State,  99  Xenn.  584,  42  S.  W.  195;  Dove  v.  State,  36  Tes.  Grim.  Bep. 
105,  35  S.  W.  648;  State  ▼.  Wilson,  9  Waah.  218,  37  Pac.  424. 

And  an  affidavit  to  postpone,  to  procure  records  of  insane  asylums  in  wMch 
defendant  has  been  incarcerated,  must  show  the  competency  of  such 
records.    Faulkner  v.  Territory,  6  N.  M.  464,  30  Pac.  905. 

^State  V.  Maguire,  69  Mo.  197. 

26.  —  form  of  allegations. 

The  affidavit  must  state  facts,  and  not  mere  legal  conclusions,^  and 
the  description  of  the  expected  testimony  must  not  be  indefinite  or 
evasive.* 

^State  r.  McCoy,  29  La.  Ann.  693;  State  v.  Oood,  132  Mo.  114,  33  S.  W.  790; 
Faulkner  v.  Territory,  6  N.  M.  464,  30  Pac.  905. 

Where  the  affidavits  are  so  contradictory  and  unreasonable  as  to  make  it 
manifest  that  applicant  has  no  good  grounds  for  further  postponement, 
and  no  defense  to  the  charge,  the  postponement  will  be  denied.  Bay- 
tcood  v.  Com,,  11  Ky.  L.  Rep.  355,  12  S.  W.  131. 

It  is  within  the  discretion  of  the  trial  court  to  aUow  an  amendment  to  an 
affidavit  for  a  continuance.  Com.  v.  Hourigan,  89  Ky.  305, 12  S.  W.  550; 
State  V.  Oood,  132  Mo.  114,  33  S.  W.  790;  State  T.  Hilaabeok,  132  Mo. 
348,  34  S.  W.  38. 

But  the  accused  is  entitled,  where  the  state  admits  that  the  witness  will 
swear  to  the  facts  stated  in  his  affidavit  for  a  continuance,  without  ob- 
jecting to  the  materiality  of  the  evidence,  to  amend  his  affidavit  on  the 
trial,  by  showing  its  materiality,  upon  the  objection  being  then  raised 
for  the  first  time.    McNeally  v.  State,  5  Wyo.  59,  36  Pac  824. 

*William8  v.  State,  10  Tex.  App.  114;  OampheU  v.  State  (Tex.  Crim.'A|^.) 
28  S.  W.  808. 

27. —'- source  of  information. 

Allegations  on  information  and  belief,  if  not  accompanied  by  the 
affidavit  of  the  inf  ormant,  must  state  his  name  and  residence,  and  in- 
dicate sufficient  reason  for  not  presenting  his  affidavit.^ 

Womatock  v.  State,  14  Neb.  205,  15  N.  W.  355;  8.  P.,  Lahhaite  ▼.  State,  6 
Tex.  App.  257. 

And  the  statement  in  an  affidavit  for  the  postponement  of  a  trial  on  the 
ground  of  the  absence  of  a  witness  who  is  without  the  state,  that  he  will 
return  to  the  jurisdiction  within  such  reasonable  time  as  to  prevent  an 
unusual  delay  in  the  trial  of  the  cause,  not  giving  the  source  ot  the 
affiant's  information  or  reasons  for  his  belief, — is  insufficient.  People  T. 
Leyshon,  108  Cal.  440,  41  Pac.  480. 
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28. what  witnesses. 

Ifames  of  the  desired  witnesses  and  their  residence  must  be  stated, 
or  the  fact  that  they  are  unknown.^ 

*8iate  v.  Underwood,  76  Mo.  630;  Oolion  ▼.  State,  7  Tex.  App.  50;  State  ▼. 
Inks,  135  Mo.  678«  37  8.  W.  042. 

And  an  application  to  postpone  to  procure  the  teatimonj  of  unknown  wit- 
nesses is  properly  refused  where  it  is  unreasonable  to  suppose'  that  de- 
fendant will  ever  be  able  to  ascertain  the  names  of  such  witnesses,-— 
especially  where  their  testimony  would  not  be  material.  Henderson  ▼.• 
State  (Te3c  Grim.  App.)  39  S.  W.  116. 

29.  Presumptions. 

Nothing  is  to  be  supplied  by  presumption  in  aid  of  the  facts  stated 
in  support  of  an  application  for  a  postponement.  The  presumption 
is  that  the  applicant  will  state  the  facts  as  strongly  as  he  can.^ 

^Cantu  V.  State,  1  Tex.  App.  402. 

30.  Bepeated  continuances. 

After  repeated  continuances  the  court  may  examine  the  moving  af- 
fidavits more  strictly  than  upon  a  first  application/  and  it  may  not 
be  error  to  refuse  a  second  continuance  asked  on  the  same  ground  as 
before,^  especially  if  the  witnesses  have  gone  beyond  the  jurisdiction 
of  the  court* 

*Btat€  V.  iiaguire,  69  Mo.  107. 

'A  third  application  to  postpone  for  the  absence  of  witnesses  is  properly  re- 
fused where  defendant  might  by  proper  diligence  have  learned  of  their 
contemplated  absence  in  time  to  take  their  depositions.  State  v.  Tatlow^ 
136  Mo.  678,  38  S.  W.  552. 

8o  also  where  such  witnesses  have  not  been  summoned,  and  the  motion  is- 
not  supported  by  affidavit  of  the  materiaUty  of  the  evidence.  Bohon' 
herger  v.  Com.,  86  Va.  489,  10  S.  £.  713. 

And  a  conviction  will  not  be  reversed  for  the  trial  court's  refusal  to  grant 
a  postponement  because  the  accused's  attorney  was  engaged  in  another 
ooTirty  where  there  had  been  repeated  adjournments,  and  the  court  of- 
fered to  assign  other  counsel.  State  7,  Hedgepetk,  125  Mo.  14,  28  S.  W» 
160. 

mohnaon  v.  State,  68  Ga.  491.  Compare  with  State  v.  Walker,  69  Mo.  274^ 
holding  that,  notwithstanding  five  continuances  had  been  granted,  it 
waB  error  to  refuse  a  continuance,  the  witnesses  having  secreted  them- 
selves  to  avoid  service  of  an  attachment. 

SL  Bvspieioiis  oirciunstances. 
If  there  are  suspicious  circumstances  attending  the  application^  the 
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court  will  require  the  applicant  to  be  more  minute  in  stating  the  facts 
than  would  otherwise  be  necessary,^  and  a  denial  of  the  motion,  with 
an  offer  to  take  the  testimony  of  an  absent  witness  at  his  residence,  is 
justifiable.* 

^People  V.  Vermilyea,  7  Cow.  369. 

•Webster  v.  People,  92  K.  Y.  422;  S.  0,,  1  N.  Y.  Crim.  Rep.  190. 

82.  Court  must  not  be  influenced  by  personal  knowledge. 

The  judge  should  not  be  influenced  by  personal  knowledge  of  want 
of  integrity  on  the  part  of  the  person  making  the  application.* 

^Foof  V.  State,  9  Ga.  373.  Compare  with  Btate  ▼.  Lindsey,  14  La.  Ann.  42; 
and  Poole  v.  State,  18  Ga.  667  (where  the  action  of  the  court  in 
despatching  a  messenger  to  satisfy  itself  concerning  the  alleged  absence 
of  material  witness  was  sustained). 

33.  Opposing  postponement  by  counter  affidavits. 

The  court  may,  in  its  discretion,  receive  counter  afiidavits  to  show 
that  a  witness  has  not  been  subpoenaed,  or  is  inaccessible  or  absent 
without  leave;*  or  to  show  want  of  diligence,  or  the  improbability  of 
obtaining  the  testimony  at  all,  or  at  the  time  to  which  it  is  proposed  to 
postpone  the  trial  ;^  or  to  negative  the  statement  that  the  accused  could 
not  prepare  his  defense  while  imprisoned,  or  that  access  by  counsel 
was  denied  him.' 

But  evidence  to  disprove  the  facts  which  the  applicant  desires  post- 
ponement to  enable  him  to  prove  is  inadmissible,^  unless  by  way  of 
showing  bad  faith  in  the  application. 

^Horn  V.  State,  62  Ga.  362;  People  v.  Cleveland,  40  Cal.  677. 

On  an  application  for  a  postponement  based  on  the  alleged  absence  of  wit- 
nesses, counter  affidavits  are  properly  allowed  to  be  filed  contradicting 
the  averments  of  the  affidavits  in  support  of  the  application,  other  than 
those  as  to  the  testimony  of  the  witnesses.  State  v.  Murdy,  81  Iowa, 
603,  47  N.  Y.  867.  In  this  ca«e  the  grounds  set  up  were  illness  of  coun- 
sel and  absence  of  witnesses;  and  the  counter  affidavits  filed  tended  to 
show  that  the  alleged  sickness  of  the  attorneys  for  defendant  did  not  ex- 
ist; that  one  of  them  was  not  in  fact  employed  untU  about  the  time  the 
cause  should  have  been  ready  for  trial,  if  then;  and  that  the  witnesses 
who,  it  was  claimed,  were  sick  and  unable  to  attend  court,  were  in  fact 
in  good  health,  or  in  such  condition  of  health  that  they  could  readily 
attend  court  without  danger  of  injury.  None  oi  the  counter  affidavits 
sought  to  contradict  the  averments  of  the  affidavits  as  to  what  the  testi- 
mony of  the  witnesses  would  be. 

But  refusal  to  strike  out  counter  affidavits  in  resistance  to  an  application 
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for  a  postponement  is  not  erroneous,  although  a  part  of  such  affidavits 
is  objectionableiy  where  no  attempt  is  made  to  designate  the  objection* 
able  part.  State  v.  Belvcl,  89  Iowa,  405,  27  L.  R.  A.  84G,  56  N.  W. 
545.  The  counter  affidavits  in  this  case  showed  in  regard  to  one  of  the 
absent  witnesses  that  defendant  not  only  did  not  in  good  faith  attempt 
to  secure  her  attendance,  but  that»  by  himself  and  his  attorney,  he  made 
extraordinary  and  unjustifiable  attempts  to  pretvent  it,  after  she  had 
been  required  to  appear  by  the  state.  And  the  hearing  also  showed  facts 
which  justified  the  court  in  concluding  that  the  application  for  a  post- 
ponement was  not  made  in  good  faith,  and  that  defendant  had  not  used 
due  diligence  to  procure  the  testimony  which  he  claimed  to  need.  And 
it  was  held  that  there  was  no  error  in  the  refusal  to  postpone. 

In  some  jurisdictions  the  affidavit  of  the  accused  for  a  continuance  is,  for 
the  purposes  of  the  motion,  taken  as  true;  and  no  counter  affidavit  or 
evidence  aliunde  can  be  received,  pro  or  con.  State  v.  Ahahire,  47  La. 
Ann.  542,  17  Sa  141 ;  Price  v.  People,  131  111.  223,  23  N.  E.  639.  The 
case  last  cited  holds,  however,  that  an  error  in  permitting  the  filing  of 
counter  affidavits  is  not  prejudicial  where  the  postponement  afforded 
the  accused  reasonable  time  to  prepare  his  defense  and  secure  the  at- 
tendance of  his  witnesses. 

•Hyde  v.  State,  16  Tez.  445,  67  Am.  Dee.  630;  Rea  v.  ITEon,  1  W.  Bl.  510,  3 
Burr.  1513. 

•Stetcart  v.  State,  58  Ga.  577. 

*Eair  V.  State,  16  Neb.  604,  21  N.  W.  464,  14  Neb.  503, 16  N.  W.  820;  WiU 
liama  v.  State,  6  Neb.  334;  State  v.  Dakin,  52  Iowa,  395,  3  N.  W.  411; 
Horn  V.  State,  62  Ga.  362.    But  see,  contra,  State  v.  Mann,  83  Mo.  589. 

In  State  v.  Good,  132  Mo.  114,  33  S.  W.  790,  it  is  held  that  the  truth  of  the 
allegations  of  affidavits  upon  which  an  application  for  postponement  is 
based,  as  to  what  the  testimony  of  the  absent  witnesses  would  be,  can- 
not be  controverted  by  counter  affidavits,  except  where  fraud  or  impo- 
sition is  suggested,  or  where  there  is  good  reason  to  believe  the  object 
is  d^lay. 

But  in  State  v.  Hilsaleck,  132  Mo.  348,  34  S.  W.  38,  it  was  held  that  a  coun- 
ter affidavit  made  by  a  witness  for  whose  absence  a  postponement  was 
asked  might  be  received  to  controvert  the  truth  of  the  allegations  in  the 
application  therefor. 

€k>  held  in  Wilkina  v.  State,  35  Ter.  Crim.  Eep.  525,  34  S.  W.  627,  of  affi- 
davits of  witnesses  for  whose  absence  defendant  had  asked  a  postpone- 
ment alleging  that  they  knew  nothing  of  the  matters  which  defendant 
proposed  to  prove  by  them. 

A  complete  showing  for  a  postponement  for  the  absence  of  a  witness  should 
not  be  disregarded,  and  the  postponement  refused,  merely  because  it  ap- 
pears by  a  counter  showing  that  the  witness  had  in  effect  stated  to  an- 
other that  she  knew  nothing  about  the  case,  and  had  not  communicated 

'  to  her  husband  any  knowledge  as  to  the  facts  involved.  Kennedy  v. 
State,  101  Ga.  559,  28  &  E.  979. 

But  the  right  of  the  opposite  parly  to  file  objections  to  an  application  for 
*  poetponement,  under  N.  M.  Comp.  Laws  1884,  t  2062,  does  not  extend 
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to  a  denial  of  allegations  of  fact,  but  only  to  questioning  its  legal  suffi* 
ciency.    Territory  y.  Kinney,  3  N.  M.  656,  0  Pac.  599. 

84.  —  by  admitting  the  deiired  facts. 

Wliere  the  applicant  discloses  what  facts  he  intends  to  prove  by  the 
absent  evidence,  it  is  a  sufficient  answer  to  the  application  for  the  ad- 
verse counsel  to  admit  the  truth  of  those  facts.^  Sut  the  admission 
must  be  unqualified,* 

It  is  not  enough  to  admit  that  the  desired  witness  would  swear  to 
such  a  fact* 

^Broicning  v.  State,  83  Ifiss.  47;  Btate  y.  8t,  Clair  (Idaho)  53  Pac  1 ;  State 
y.  Wiltsey,  103  Iowa,  54,  72  N.  W.  415;  Btate  v.  Stickney,  53  ELan.  308, 
30  Pac.  714;  Smith  y.  Com.,  19  Ky.  L.  Rep.  1073,  42  S.  W.  1138;  State 
y.  Qible,  10  Mont.  213,  10  L.  R.  A.  749,  25  Pac.  289;  Catron  y.  State, 
52  Neb.  389,  72  N.  W.  354;  Strauae  y.  BtaU,  58  Miss.  53;  PanneU  y. 
State,  29  Ga.  681.  And  see  cases  cited  in  note  to  State  y.  Qihbe  (Mont.) 
10  L.  R.  A.  749;  Contra,  Qoodman  y.  State,  Meigs,  195  (prisoner  not  to 
be  depriyed  of  right  to  haye  witnesses  personally  present) ;  State  y. 
Berkley,  92  Mo.  41,  4  S.  W.  24  (holding  that  therefore  a  statute  for- 
bidding postponement  if  the  prosecution  admits  the  facts  set  out  in  the 
affidayit  of  continuance  is  unconstitutional).  See  also  dissenting  opiu- 
i<m  of  Sherwood,  J.,  in  State  y.  Jennings,  81  Mo.  185,  51  Am.  Rep.  236, 
and  authorities  cited;  State  y.  JevoeU,  90  Mo.  4C7,  3  S.  W.  77;  People 
y.  Savant,  112  Mich.  297,  70  N.  W.  576  (where  it  is  held  that  it  is  not 
necessary  to  admit  that  the  proposed  testimony  is  true) . 

The  constitutional  right  of  the  accused  to  meet  the  witnesses  face  to  face, 
and  to  haye  ''process  to  compel  their  attendance,"  if  a  reasonable  time 
for  that  purpose  has  already  elapsed,  is  not  yiolated  by  a  denial  of  a 
postponement  on  an  admission  by  the  prosecuting  attorney  that  an  ab- 
sent witness  would  testify  aa  alleged  in  the  defendant's  affidayit  for  a 
postponement,  without  requiring  an  admission  of  the  facts  which  such 
testimony  would  proye  if  true  (Eoyt  y.  People,  144  111.  588,  30  N.  E. 
315;  S.  G.,  with  note,  16  L.  R.  A.  239) ;  nor  by  a  statute  permitting  the 
denial  of  postponement  for  absent  witnesses  for  the  defendant,  prorided 
the  prosecuting  attorney  wiU  admit  that  the  witnesses  if  present  would 
testify  as  alleged  in  the  affidarits  (AM^m  y.  Com,,  98  Ky.  539,  32  L. 
R.  A.  108,  33  S.  W.  948;  State  y.  Butchinson,  14  Wash.  580,  45  Pac 
156;  Keating  y.  People,  160  IlL  480,  43  N.  E.  724) . 

As  to  the  use  of  the  admission  as  eyidence,  see  poet,  Diyision  XXXIX. 

^People  y.  Brown,  54  Cal.  243;  People  y.  Vermilyea,  7  Cow.  369;  State  y. 
McLane,  15  Ney.  345  (holding  that  an  admission  "that  if  the  witntts 
[named]  were  present^  he  would  testify  to  the  facts  set  forth  in  the  affi- 
davit, and  that  such  facts  are  true,"  is  not  equiyalent  to  the  necessary 
unqualified  admission  that  the  facts  are  true) . 

^Van  Meter  y.  People,  60  HL  168;  MiUer  y.  State,  9  Ind.  340;  WaseeU  y. 
Btate,  26  Ind,  80;  Powers  t.  State,  80  Ind.  77;  People  y.  DioM,  6  OU. 
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248;  Biaiham  T.  State,  42  Ark.  273;  Hyde  v.  State,  16  Tex.  445,  67  Am. 
Dec.  632  {dictum);  State  y.  Baker,  13  Lea,  326;  Contra,  State  y.  HaP- 
field,  72  Mo.  518. 

35. withdrawing  admissioii  on  witness  appearing. 

If,  after  making  the  admission,  to  avoid  a  postponement,  the  absent 
witness  appears,  it  is  not  error  to  permit  the  state  to  withdraw  such 
admission,  and  refuse  the  poetponement^ 

^Betta  y.  State,  66  CkL  508. 

36. sending  for  the  witness. 

The  announcement  by  the  court  that  it  is  ready  to  send  for  the  ab- 
sent witness  cannot  deprive  the  accused  of  a  right  to  a  postponement^ 

But  if  the  absent  witness  is  actually  sent  for  and  brought  in,  or 
appears  personally  in  court,  the  application  may  be  denied.* 

^Worthy  y.  State,  44  Ga.  449. 

'Bctte  V.  State,  66  Ga.  508;  McDermott  y.  State,  89  Ind.  187. 

37.  Extent  discretionary. 

The  length  of  time  allowed  by  a  postponement  is  discretionary.^ 

^Ferguson**  Caee,  3  Gratt,  594,  46  Am.  Dec.  19G. 

38.  Effect;  jointly  indicted  defendants. 

Where  defendants  are  jointly  indicted,  a  postponement  granted  to 
one  operates  as  a  post^nement  to  the  others,  in  the  absence  of  a  sever- 
ance.* 

^Kreha  y.  State,  3  Tex.  App.  348 ;  Tliompeon  y.  State,  9  Tex.  App.  301 ;  Oor^ 
tra.  White  y.  State,  31  Ind.  262. 

Otherwise  of  a  change  of  yenue.    See  ante,  Diyision  XVI.,  ^  2. 

39.  Semedy  for  refusal. 

In  New  York  and  several  other  states  an  exception  does  not  lie  to 
the  refusal  of  an  application  for  postponement  or  continuance.* 

In  those  jurisdictions  where  it  does  lie,  an  appellate  court  will  not 
interfere,  except  in  cases  of  very  clear  abuse  or  substantial  prejudice 
to  the  applicant.' 

^Webster  v.  People,  92  N.  Y.  422;  S.  C,  1  N.  Y.  Grim.  Rep.  190;  Eighmy  y. 
People,  79  N.  Y.  540 ;  People  v.  Borton,  4  Park.  Grim.  222 ;  People  y. 
Colt,  3  HUl,  432 ;  Baxter  v.  People,  8  HI.  368 ;  State  y.  Pike,  20  N.  H. 
344;  State  v,  Nicholeon,  14  La.  Ann.  798;  Com.  y.  Donovan,  99  Mass. 
425,  90  Am.  Dec.  7Co ;  Com.  y.  Drake,  124  Mass.  21. 
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•Detro  ▼.  State,  4  Ind.  200;  Hoover  v.  State,  48  Neb.  184,  66  N.  W.  1117; 
Betta  V.  State,  66  Ga.  508;  McDaniel  v.  i8f<afe,  8  Smedes  &  M.  401;  Ffv- 
leigh  v.  State,  8  Mo.  606;  Hamilton  v.  fitotc,  62  Ark.  643,  36  S.  W.  1054, 
and  cases  cited;  Green  v.  State,  13  Mo.  382;  Bates  v.  Com.,  13  Ky.  L. 
Rep.  132,  16  S.  W.  528  (holding  that  refusal  to  postpone  is,  under  Ky. 
Code,  S  280,  subject  to  exception.  "If  it  were  not  so,"  said  the  court, 
"then  the  accused  would  be  deprived  of  a  fair  trial.  If,  for  instance, 
a  material  witness  for  him  be  absent,  and  due  diligence  has  been  exer- 
cised to  procure  his  attendance,  it  would  be  a  reversible  error  to  compel 
the  defendant  to  try  without  having  the  benefit  of  the  testimony.  We 
do  not,  of  course,  mean  that  the  trial  court  has  no  discretion  in  the  mat- 
ter of  continuances.  It  is,  however,  a  legal  one;  and,  if  it  be  so  exer- 
cised «a  to  deprive  the  accused,  when  not  in  fault,  of  a  fair  trial,  justice 
requires  that  he  should  not  be  remediless") ;  Ogle  v.  State,  33  Miss. 
383;  Jenkins  v.  State,  30  Tex.  444;  Holt  v.  State,  11  Ohio  St.  691;  Bal- 
lard V.  State,  31  Fla.  266,  12  So.  866.  See  also  Sims  v.  State,  21  Tex. 
App.  640,  1  S.  W.  465  (new  trial  granted  where  it  was  developed  on  the 
trial  that  the  evidence  upon  which  the  accused  based  his  motion  for  con- 
tinuance, which  was  denied,  would  have  been  material) ;  Territory  v. 
Davis  (Ari2.)  10  Pac.  359  (holding  it  not  to  have  been  a  just  use  of  dis- 
cretion of  the  court  to  refuse  a  continuance,  where  it  appeared  on  tho 
second  trial  for  murder  that  material  witnesses  since  the  first  trial  had 
left  the  territory  witliout  the  defendant's  consent  or  knowledge,  and  the 
trial  court  had  informed  the  counsel  that  the  case  would  not  be  called 
again  that  term,  and  one  of  the  leading  counsel  had  fallen  sick  since  the 
first  trial). 

And  for  cases  generally  where  it  has  been  held  erroneous  to  refuse  continu- 
ance, see  authorities  before  cited  in  this  Division. 

And  it  may  be  stated  tliat  mattei-s  of  continuance  rest  largely  within  the 
discretion  of  the  trial  court,  and  that,  unless  it  be  made  to  appear  that 
such  discretion  has  been  unwisely  exercised,  the  reviewing  court  will 
not  interfere.  State  v.  Cochran,  147  Mo.  504,  49  S.  W.  558.  The  pre- 
sumption is  in  favor  of  the  ruling  of  the  court;  and  in  order  to  convict 
it  of  error  it  devolves  upon  the  party  complaining  to  show  that  the  ap- 
plication for  the  continuance  was  improperly  overruled,  and  that  his 
rights  have  been  prejudiced  by  reason  thereof. 
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1.  Discretionary.  3.  Opposition  by  codefendant* 

2.  When  to  be  asked.  4.  Effect  of  granting. 

1.  Discretionary. 

In  the  absence  of  statute,^  it  is  discretionary  with  the  trial  judge  to 
grant*  or  to  refuse^  a  separate  trial  to  persons  jointly  indicted,  upon 
motion  of  either  the  accused  or  tiie  prosecution.* 

*In  many  of  the  states  the  common-law  rule  is  changed  by  statute  giving 
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the  right  to  a  separate  trial  in  felonies,  leaving  it  discretionary  in  mis- 
demeanors.  Thus,  N.  Y.  Code  Crim.  Proc.  t  391,  prorides  that 
'^'hen  two  or  more  defendants  are  jointly  indicted  for  a  felony, 
any  defendant  requiring  it  must  be  tried  separately.  In  other  cases, 
defendants  jointly  indicted  may  be  tried  separately  or  jointly,  in  the 
discretion  of  the  court." 

A  statute  giving  separate  trial  under  a  joint  indictment  does  not  apply  to 
a  joint  information.    Ixiwrenee  t.  State,  10  Ind.  453. 

A  Colorado  statute  (Sees.  Iiaws  1891,  p.  132,  f  1)  provides  that  one  of  two 
or  more  defendants  jointly  indicted  for  a  felony  shall  be  tried  separately 
if  there  is  material  and  admissible  evidence  against  a  codefcndant,  not 
relating  to  the  latter's  reputation,  which  would  be  inadmissible  against 
the  former  if  tried  alone;  and  these  provisions  are  positive  and  un- 
equivocal; and  when  a  case  as  therein  contemplated  is  presented,  it  is 
the  duty  of  the  court  to  grant  a  severance  as  matter  of  right.  Davis  t. 
People,  22  Ck>lo.  1,  43  Pac.  122,  and  cases  cited,  holding  the  statute  ap- 
plicable to  cases  of  conspiracy,  as  statements  of  a  conspirator  after  the 
consummation  of  the  conspiracy  are  not  admissible  against  a  cocon- 
spirator. "It  is  dear,"  said  the  court,  "that  the  legislature  by  the  en- 
actment intended  to  change  the  common-law  rule  that  existed  prior 
thereto,  which  left  the  granting  of  separate  trials  to  defendants  jointly 
indicted  to  the  discretion  of  the  court." 

In  Minnesota  the  common-law  rule  is  so  far  modified  by  statute  that  the 
defendant  is  entitled  to  a  severance  as  matter  of  right,  if  he  require  it; 
but  the  court  may  also  so  direct  upon  application  of  the  state.  State  y» 
Thaden,  43  Minn.  325,  45  N.  W.  614  {dictum) .  This  case  also  holds  that 
where  one  of  several  defendants  jointly  indicted  moves  separately  for  a 
trial,  and  a  jury  is  sworn  without  objection  by  such  defendant,  the  fail- 
ure to  enter  a  formal  order  for  a  separate  trial  is  not  prejudicial  error 
or  ground  for  a  new  trial. 

In  Teocas  defendants  jointly  indicted  and  prosecuted  have  not  only  the 
right  to  sever,  but  they  have  tbe  right  by  agreement  to  indicate  and  fix 
the  order  in  which  they  are  to  be  tried.  Tex.  Code  Crim.  Proc.  arts. 
669,  670.  Such  severance  is  a  matter  of  right.  And  an  agreement  be- 
tween several  persons  jointly  indicted,  that  all  but  one  of  them  shall  be 
first  tried,  which  is  signed  only  by  the  one  whose  trial  is  postponed,  ia 
not  binding  upon  the  others,  so  as  to  deprive  them  of  their  right  to  a 
severance  and  to  indicate  the  order  of  trial.  Teiman  v.  State,  28  Tex. 
App.  144,  12  S.  W.  742,  Citing  WiUey  t.  State,  22  Tex.  App.  408,  3  S. 
W.  570. 

And  upon  failure  to  agree  as  to  which  shall  be  first  put  on  trial,  the  court 
may,  under  this  statute,  order  the  trial,  in  the  first  instance,  of  one 
whose  case  was  first  called  for  trial.  Ohumley  y.  State,  32  Tex.  Crim. 
Rep.  255,  26  6.  W.  406. 

Another  Texas  statute  (Code  Crim.  Proc.  art.  707  [art.  669a])  permits 
either  of  two  or  more  defendants  prosecuted  by  separate  indictments  for 
ofTenses  growing  out  of  the  same  transaction,  to  procure  the  trial  of 
the  other  defendant  first,  upon  the  former's  affidavit  that  the  evidence 
of  the  latter  is  immaterial  to  the  defense  of  the  former,  and  that  theret 
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Is  not  Bufficient  endenoe  to  secure  the  latter's  conyiction.  And  the  state 
cannot  deprive  defendant  <^  this  statntoiy  right  by  its  agreement  not 
to  prosecute  the  latter  if  he  will  testify  truly  on  the  trial  of  the  former, 
or  of  others  indicted  for  offenses  arising  out  of  the  same  transaction. 
Price  y.  State  (Tex.  Crim.  App.)  40  8.  W.  696. 

And  it  is  error  to  deny  a  motion  for  a  sererance^  by  one  of  two  persons 
separately  indicted  for  the  same  offense^  and  that  the  other  be  first 
tried,  made  on  affidavits  showing  that  the  evidence  is  not  sufficient  to 
convict  the  other  party,  whose  testimony  is  material  to  defendant,  and 
who  accompanies  defendant's  motion  with  a  petition  praying  that  a 
postponement  previously  granted  him  on  the  ground  of  absence  of  wit- 
nesses be  set  aside,  and  stating  that  he  is  ready  to  go  to  trial,  and  that 
all  the  state's  witnesses  are  present.  Davis  v.  State,  33  Teoc  CrinL  Rep. 
844,  26  &  W.  410. 

Bat  an  application  for  a  severance  is  properly  refused. where  the  granting 
of  it  would  operate  as  *  postponement.  Bryant  y.  Bta4e  (Tex.  Grim. 
App.)  60  a  W.  050. 

*8tate  v.  Taneey,  3  Brev.  306,  1  Treadway  Oonst  241 ;  Com.  v.  Hugheet  11 
Phila.  430;  Com.  y.  Jamee,  99  Mass.  438  (holding  that  the  motion  should 
be  granted  in  a  capital  cause,  if  the  commonwealth  intends  to  prove  the 
confession  of  one,  and  it  may  prejudice  the  other)  j  Roeeel  v.  State,  62 
K.  J.  L.  216,  41  Atl.  408. 

So  held  also  under  some  of  the  statutes.  Meta  y.  State,  46  Neb.  547,  65  K. 
W.  190;  People  v.  Fuhrmofin,  103  Mich.  693,  61  N.  W.  866. 

^People  V.  HouoeU,  4  Johns.  296  (under  statute  respecting  forgery.  There 
was  then  no  right  of  peremptory  chall<mge) ;  United  States  v.  Marchant, 
12  Wheat  480,  6  L.  ed.  700  (does  not  interfere  with  peremptory  chal- 
lenge) ;  Roherson  v.  State,  40  Fla.  609,  24  8o.  474;  Com.  v.  Bingham, 
168  Mass.  169,  33  N.  E.  341 ;  State  v.  Mitchell,  49  S.  C.  410,  27  8.  E.  424, 
and  cases  cited;  Com.  v.  Place,  163  Pa.  314,  26  AU.  620;  StaU  v. 
Foumier,  68  Vt.  262,  36  Atl.  178;  Com.  v.  Thompson,  108  Mass.  461 
(holding  that  no  exception  lies  to  a  refusal  to  allow  a  separate' trial) ; 
Com.  y.  Robinson,  1  Gray,  656;  WaU  v.  State,  51  Miss.  396,  24  Am.  R^. 
C4tO;  Com.  v.  Lewis,  25  Gratt.  938;  Jones  v.  Com.,  31  Gratt.  830;  State 
V.  Doolitile,  58  N.  H.  92;  People  v.  Alviso,  55  Cal.  230;  State  v.  Meaker, 
64  Vt.  112;  Thompson  v.  State,  25  Ala.  41;  State  v.  Wise,  7  Rich.  L. 
412;  State  Y.  MoOrew,  13  Rich.  L.  316;  State  v.  Conley,  39  Me.  78; 
Maton  y.  People,  15  111.  636  (does  not  affect  right  to  peremptory  chal- 
lenge). 

In  Emery  v.  State,  101  Wis.  627,  78  N.  W.  146,  the  court  said:  ''Where  per- 
sons are  so  circumstanced  as  to  be  properly  triable  together  for  a  crim- 
inal offense,  separate  trials  are  not  demandable  as  of  right,  except  it  be 
shown  that  a  joint  trial  will  so  clearly  be  seriously  prejudicial  to  one 
of  the  parties  as  to  require  a  separate  trial  as  to  him  to  prevent  in- 
justice. The  refusing  or  granting  of  such  a  motion  b  wholly  within 
the  discretion  of  the  trial  court,  and  its  exercise,  as  in  other  cases  of 
the  exercise  of  discretionary  power,  cannot  be  successfully  questioned 
except  for  a  plain  abuse  of  it.    That  was  the  rule  at  conunon  law,  and 
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though  it  Has  been  changed  in  many  jurisdictions  by  statute,  it  has  not 
been  changed  in  this  state/' 

But  in  State  v.  De9roche,  47  La.  Ann.  651,  17  So.  200,  it  was  held  that  an 
application  for  severance  by  two  persons  indicted  for  a  crime  should  be 
granted,  if  seasonably  asked,  where  the  defenses  are  antagonistic,  and 
the  confessions  of  each  incriminating  the  other  are  designed  to  be  used 
in  evidence.  Compare  State  v.  Chmmei,  43  La.  Ann.  197,  9  So.  43(1, 
holding  that  whether  a  severance  shall  be  granted  to  one  jointly  indicted 
with  others  is  in  the  discretion  of  the  trial  court. 

^pon  a  joint  indictment  against  several  defendants,  the  court  may  direct 
the  trial  to  proceed  against  one,  on  the  application  of  the  state.  State 
V.  Thaden,  43  Minn.  325,  45  N.  W.  614.  To  same  effect,  Com,  v.  Beeley, 
167  Mass.  163,  45  N.  £.  91 ;  Roeael  v.  State,  62  N.  J.  L.  216,  41  Atl.  408. 

Prisoners  jointly  indicted  may  be  tried  separately  against  their  objection. 
United  States  v.  Marohant,  12  Wheat.  480,  6  L.  ed.  700  {dictum j  citing 
English  common-law  authority). 

2.  When  to  be  asked. 

The  motion  for  a  separate  trial  must  be  made  before  the  jury  is  im- 
paneled, or  it  will  be  deemed  waived/  except  where  separate  trial  is 
a  matter  of  right^ 

^McJunkins  v.  State,  10  Ind.  140  (misdemeanor). 

In  Washington  a  defendant  jointly  indicted  with  another  for  a  crime  may 
avail  himself  of  the  right  to  a  separate  trial  conferred  by  2  Hill's  Code, 
t  1313,  at  the  time  the  cause  is  assigned  for  trial.  A  severance  of  trial 
afterwards  is  in  the  discretion  of  the  court  until  the  jury  is  sworn  to 
try  the  cause,  subsequent  to  which  time  a  separate  trial  cannot  be 
granted.    State  v.  Mason,  19  Wash.  94,  62  Pac.  525. 

And  in  Oklahoma,  although  persons  jointly  indicted  for  a  felony  have  a 
right  under  Okla.  Stat.  1893,  chap.  68,  art.  10,  §  8,  to  a  separate  trial 
on  requesting  the  same,  such  request  must  be  made  before  the  commence- 
ment of  the  trial ;  aud  the  impaneling  of  the  jury  is  the  commencement 
for  such  purpose.    Nichols  v.  Territory,  3  Okla.  622,  41  Pac  108. 

In  Alabama  a  rule  of  court  adopted  June  21,  1889,  provides  that  "where 
two  or  more  persons  charged  with  a  capital  offense  are  jointly  indicted, 
either  of  them  is  entitled  to  demand  a  severance;  but  such  right  shall 
be  considered  as  waived  unless  claimed  at  or  before  the  time  of  arraign- 
ment, or,  at  latest,  when  the  court  at  any  term  sets  a  day  for  the  trial 
of  the  case,  and  makes  an  order  to  summon  a  special  venire.  In  other 
than  capital  offenses,  a  severance  may  be  demanded  at  any  time  before 
the  case  regularly  goes  to  the  jury."  86  Ala.  8,  6  So.  4.  And  a  demand 
by  defendants  jointly  indicted  for  a  capital  offense,  fbr  a  severance  of 
trial,  made  after  they  have  been  arraigned  and  have  pleaded  to  the  in- 
dictment, and  after  a  day  has  been  set  for  the  trial,  and  after  an  order 
for  the  summoning  of  a  special  venire  for  trial  of  the  cause, — ^is  properly 
denied.    Givens  v.  State,  100  Ala.  39,  19  So.  974. 

And  a  motion  to  be  allowed  to  withdraw  their  pleas,  and  to  move  for  a 
Abb.  Cb. — 13. 
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WFeranoe  aa  between  themselves,  bj  «  portion  of  defendants  Jc^tly  in- 
dicted, whose  previous  motion  for  a  severance  and  that  thegr  be  tried  to- 
gether, but  separate  from  the  other  defendants,  was  granted,  is  properly 
overruled.    MalaoJU  v.  Biate,  80  Ala.  134,  8  So.  104. 

*Bdbcook  V.  People,  15  Hun,  347,  363  (holding  the  statutory  right  to  a 
separate  trial  availablet,  even  on  motion  made  after  the  juiy  are  sworn) ; 
8.  P.,  State  V.  McLane,  15  Nev.  845  (murder). 

8.  Opposition  by  oodefendant. 

An  application  for  a  separate  trial  is  not  to  be  denied  because  a  co- 
defendant  opposes  it^ 

^Armehy  v.  People,  2  Thomp.  &  C  157«  Affirmed  as  Kelley  v.  People,  55  N. 
Y.  565,  14  Am.  Rep.  342. 

4.  Effect  of  granting. 

If  application  for  separate  trial  is  granted  after  witnesses  or  jury 
have  been  sworn,  they  must  be  resworn*^ 

^Bal^coch  T.  People,  15  Hun,  347* 
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WITNESSES. 

1.  The    eonstitutional    and    statutory     2.  Expenses, 
right.  3.  Service. 

1.  The  constitiitional  and  statutory  right. 

The  Constitution  of  the  United  States,^  and  constitutions*  or  stat- 
utes* of  several  states,  secure  to  the  accused  the  right  to  compulsory 
process  for  obtaining  witnesses  in  his  behalf.* 

An  application  may  be  made  during  the  trial." 

*U.  S.  Const.  6th  Amend. 

The  constitutional  provision  that  in  criminal  prosecutions  the  accused  shall 
have  compulsory  process  for  obtaining  witnesses  in  his  favor  is  violated 
by  Ariz.  Pen.  Code,  S  775,  providing  that  whoever,  in  another  state  or 
eoimtry,  steals  the  property  of  another,  and  brings  it  into  the  territory 
of  Arizona,  may  be  convicted  and  punished  as  if  the  larceny  had  been 
committed  within  the  territory,  as  the  witnesses  in  such  foreign  country 
would  not  be  amenable  to  the  process  of  the  courts  of  this  territory. 
Territory  v.  Hefley  (Ariz.)  83  Pac  618. 

"Poor's  Am.  Const.,  for  collection  of  state  constitutions.  The  Texas  statute 
is  applied  in  Neyland  v.  State,  13  Tex.  App.  636. 

There  is  no  constitutional  provision  in  New  York,  but  N.  Y.  Code  Grim. 
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Proe.  t  61 1,  jnrovideB  thftt  "the  clerk  of  a  oonrt  at  which  an  indictment 
is  to  be  tried  must  at  all  times,  upon  the  application- of  the  defendant, 
and  without  charge,  issue  as  manj  blank  sabpcenas,  under  the  seal  of 
the  court  and  subecribed  l^  him  as  derk,  for  witnesses  within  the  state, 
as  may  be  required  by  the  defendant.''  Section  612  gives  the  form  of 
the  subpoena.  Section  613  provides  for  a  sudpoma  ducea  tecum.  The 
subpoena  may  be  served  l^  any  person.  Sections  636-657  provide  a  sys- 
tem of  eramining  witnesses  out  of  the  state  by  commissioii  on  defend- 
ant's behalf,  in  trials  on  indictments. 

«At  common  law  a  person  accused  of  a  capital  crime  was  denied  compulsory 
process  for  his  witnesses;  and  when  they  voluntarily  appeared  in  his 
behalf,  he  was  not  permitted  to  examine  them  under  oath.  United 
States  V.  Beidt  12  How.  361,  13  L.  ed.  1023,  and  authorities  cited.  And 
see  cases  collected  in  note  to  Chre  T*  State  (Ark.)  6  L.  B.  A.  833. 

*Bdm<mdson  v.  State^  43  Tex.  230. 

£•  SzpdUM. 

This  provision  has  been  interpreted  simply  to  mean  that  the  ac- 
cused shall  not  be  debarred  the  right  of  issuing  subpoenas  for  his  wit- 
nesses, as  in  eivil  cases,^  and  not  to  entitle  him,  on  application,  to  a 
decree  of  the  court  for  an  allowance  to  secure  their  attendance.' 

*State  V.  Homeby,  8  Bob.  (La.)  654,  41  Am.  Bee.  306,  310,  holding,  also, 
that  when  the  court  has  a  limited  territorial  jurisdiction,  the  right  of 
the  accused  to  compulsory  process  does  not  extend  beyond  such  juris- 
diction; and  if  his  witness  be  without  the  territorial  limit  he  must  pro- 
eure  the  testimony  l^  commission. 

H)om.  V.  Lindsey,  2  Chest.  Co.  Bep.  268.  Here  a  pauper  prisoner  eharged 
with  murder  applied  to  the  court  to  decree  an  allowance  to  secure  the 
attendance  of  witnesses.  And  it  was  held,  denying  the  application,  that 
there  is  no  power,  either  statutory  or  common  law,  authorizing  such 
s  request;  that  the  court  will  order  process,  and,  in  a  case  of  this  kind, 
compel  the  officers  to  serve  the  same,  on  the  ground  that  they  hold  their 
office  cum  onere,  and  must  render  a  seorrice  of  this  kind  gratuitously. 

3.  Service. 

The  court  may  direct  an  officer  to  serve  such  process  for  a  pauper 
defendant.^ 

H)om.  T.  lAndsey,  2  Chest.  Co.  Bep.  268. 

XXVIL— NOLLE  PEOSEQUL 

1.  BieeretSon  of  the  prosecuting  officer.      8.  Power  of  the  court. 

2.  Bight  of  the  accused  to  object.  4.  Setting  aside. 

1.  Siseretion  of  the  prosecuting  offlcer. 
At  common  law^  and  by  statute  in  some  of  the  states,  before  the 
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jury  is  sworn,  the  state  has  a  right  to  enter  a  nolle  prosequi  on  the  mo- 
tion of  its  prosecuting  attorney.* 

In  New  York  nolle  prosequi  is  in  form  superseded  by  motion  to 
quash.* 

*8taie  v.  Ingram,  16  Kan.  14;  Ea  parte  Donaldson^  44  Mo.  149;  State  e» 
rel  Graves  v.  Primm,  61  Mo.  166;  Com.  v.  Uhrigy  167  Mass.  420,  45  N. 
£.  1047;  State  v.  Blaokwell,  9  Ala.  79;  State  v.  Champeau,  62  Vt  313, 
36  Am.  Rep.  754;  State  v.  Thompson,  10  N.  C.  (3  Hawks)  613.  Sec 
fully  on  this  question,  authorities  reviewed  in  note  to  State  ex  rel.  But- 
ler y.  Moise  (La.)  35  L.  R.  A.  701. 

The  power  rests  not  in  the  court,  but  in  the  prosecution.  The  attorney  gen- 
eral can  order  it.  The  district  attorney  can  procure  the  leave  of  court, 
or  enter  it,  unless  the  court  disallow  it.  The  court  cannot  order  it  of 
its  own  motion.    See  Moulton  v.  Beeoher,  1  Abb.  N.  C.  219,  220. 

As  to  power  of  the  United  States  district  attorney  to  enter  nolle  pro9equi, 
see  United  States  y.  Stowell,  2  Curt.  C.  C.  153,  Fed.  Gas.  No.  16,409: 
United  States  v.  Watson,  7  Blatdif.  60,  Fed.  Gas.  No.  16,652;  United 
States  y.  Carrie,  23  Monthly  Law  Rep.  145,  Fed.  Gas.  No.  14,869;  United 
States  y.  IngersoU,  Grabbe,  135,  Fed.  Gas.  No.  15,440;  and  U.  S.  Rev. 
Stat.  S  3230,  requiring  written  permission  of  the  Secretary  of  the  Treas- 
ury and  the  Attorney  Greneral,  in  distillery-fraud  cases. 

Whether  the  prosecuting  officer  should  assert  an  opinion  different  from  the 
court,  see  37  Alb.  L.  J.  163. 

The  district  attorney  in  Louisiana  may  at  his  discretion  dismiss  the  prose- 
cution prior  to  verdict,  subject  to  the  prisoner's  right  to  insist  on  the 
trial  after  the  jury  has  been  impaneled  and  the  charge  read;  but  he  has 
no  authority  to  dismiss  without  the  consent  of  the  court,  after  verdict 
and  refusal  to  grant  a  motion  for  a  new  trial.  State  em  rel.  Bier  v. 
Klock,  48  La.  Ann.  140,  18  So.  942. 

In  Texas,  under  Code  Grim.  Proc.  arts.  88,  593,  the  prosecuting  officer  may, 
with  the  consent  of  the  court,  and  for  reasons  filed  and  incorporated  in 
the  judgment  of  the  court,  nol.  pros,  and  dismiss  the  prosecution. 
Camron  v.  State,  32  Tex.  Grim.  Rep.  180,  22  S.  W.  682. 

In  Georgia  a  statute  (Pen.  Code,  S  957)  provides  that  "after  an  examin- 
ation of  the  case  in  open  court,  and  before  it  has  been  submitted  to  the 
jury,  the  solicitor  general  may  enter  a  nolle  prosequi  with  the  consent 
of  the  court.  After  the  case  has  been  submitted  to  the  jury,  a  nolle 
prosequi  shall  not  be  entered  except  by  the  consent  of  the  defendant.'* 
And  the  provision  of  the  statute  forbidding  the  entering  of  a  nolle  prose- 
qui without  the  consent  of  the  accused,  "after  the  case  has  been  sub- 
mitted to  the  jury,"  refers  to  a  submission  at  the  trial  in  which  the 
moLiou  to  enter  the  nolle  prosequi  is  made.  The  solicitor  general  may 
be  allowed  to  enter  a  nolle  prosequi  over  the  objection  of  the  accused, 
on  the  second  trial,  after  the  reversal  of  a  conviction,  on  the  ground 
that  it  was  not  supported  by  the  evidence.  Leuns  y.  State,  101  Ga.  532, 
28  S.  E.  970.  "The  object  of  f  957,"  said  the  court,  "is  to  prevent  en- 
tries of  noUe  prosequi  by  the  solicitor  general  without  the  sanction  and 
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approval  of  the  judge,  who  presumably  will  not  allow  snch  entries  to  be 
made  except  for  good  reason;  and  an  examination  in  open  court  is  re- 
quired in  order  tliat  the  judge  may  have  proper  and  lawful  information 
upon  which  to  base  his  action." 

"N.  Y.  Code  Grim.  Proc.  $671.  "The  court  may,  either  of  its  own  motion 
or  upon  the  application  of  the  district  attorney,  and  in  furtherance  of 
justice,  order  an  action,  after  indictment,  to  be  dismissed." 

"Sec.  673.  An  order  for  the  dismissal  of  the  action,  as  provided  in  this 
chapter,  is  a  bar  to  another  prosecution  for  the  same  offense,  if  it  be  a 
misdemeanor;  but  it  is  not  a  bar  if  the  offense  charged  is  a  felony." 

Under  a  New  York  statute  making  it  lawful  for  the  district  attorney  to 
enter  a  nolle  prosequi  without  leave  of  the  court,  it  was  held  discretion- 
ary to  refuse  permission,  and  that  this  discretion  was  not  reviewable. 
Linsdaff  v.  People,  63  N.  Y.  143. 

2.  Bight  of  the  accnsed  to  object. 

After  the  jury  is  sworn^  the  defendant  acquires  the  right  to  have 
the  cause  disposed  of  by  its  verdict;  and  if,  without  cause  or  the  de- 
fendant's consent,  a  nolle  prosequi  is  entered  and  the  jury  discharged, 
this  amounts  to  an  acquittal,  which  the  defendant  may  set  up  as  a  de- 
fense to  a  subsequent  prosecution  for  the  same  offense.^ 

estate  V.  Smith,  49  N.  H.  155,  6  Am.  Rep.  480  [dictum,  as  above,  in  a  case 
where  complainant  sought  leave  to  prosecute  the  accused  in  order  to 
recover  a  part  of  the  fine,  a  nolle  prosequi  having  been  entered  with  de- 
fendant's consent.  Motion  denied)  ;  Mount  v.  State,  14  Ohio,  295,  45 
Am.  Dec.  542  (holding  that  a  nolle  prosequi  entered  after  verdict  and  be- 
fore sentence,  without  consent  of  defendant,  amounts  to  an  acquittal) ; 
State  V.  M*Ke€,  1  Bail.  L.  651,  21  Am.  Dec.  499  (holding  that  a  jury  can 
be  discharged  for  the  following  causes  only,  in  order  that  the  accused 
may  be  tried  the  second  time:  (1)  Consent  of  prisoner;  (2)  illness  of 
juror,  court,  or  prisoner;  (3)  absence  of  one  of  the  jurymen;  (4)  in- 
ability to  agree  on  a  verdict.  Hence,  that  where  nolle  prosequi  was  en- 
tered, and  jury  discharged  for  another  cause,  the  accused  could  not  be 
retried) ;  United  States  v.  Shoemaker,  2  McLean,  114,  Fed.  Cas.  No. 
16,279;  Reynolds  v.  State,  3  Ga.  53;  Cfrogan  v.  State,  44  Ala.  9;  Bamett 
V.  State,  54  Ala.  579  [nolle  prosequi  entered  to  one  of  the  counts;  an 
acquittal  as  to  such  count) ;  State  v.  Taylor,  84  N.  C.  773  (as  to  one 
count) ;  Jones  v.  State,  55  Ga.  625;  State  v.  Smith,  67  Me.  328  (if,  how- 
ever, the  indictment  is  insufficient,  noL  pros,  thereon  will  not  amount  to 
an  acquittal).  See  also  Com.  v.  Tuck,  20  Pick.  356;  Walton  v.  State, 
3  Sneed,  687;  Joy  v.  State,  14  Ind.  139;  State  v.  Crutch,  Houst.  Crim. 
Rep.  (Del.)  204;  Contra,  United  States  v.  Watson,  7  Blatchf.  60,  Fed. 
Cas.  No.  16,652  (holding  that  the  court  must  enter  a  nolle  prosequi  on 
motion  of  the  district  attorney,  as  a  matter  of  right,  when  moved  before 
verdict.    It  does  not  appear  when  the  motion  was  made  in  this  case)  • 
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8.  Power  of  the  oourt 

In  the  abfienoe  of  statute,  the  trial  court  has  no  power  to  enter  a 
nolle  pro&equi  to  an  indictment|  exoept  on  motion  of  the  proeecating 
officer.* 

^People  T.  Benfieti,  40  K.  Y.  137 ;  People  y.  McLeod,  1  HiU,  377,  26  Weod. 
483,  37  Am.  Bee.  326.  And  see  cases  eiied  in  note  to  Biaie  em  nsl.  BmI- 
ler  Y.  Moiee  (La.)  36  L.  K.  A.  70S. 

4.  Setting  aside. 

Leave  to  enter  a  nolle  prosequi,  if  improvidently  granted,  may  be 
set  aside  on  motion,  provided  that  thereby  no  rights  of  the  accused  are 
impaired.* 

Presence  of  the  accused  is  not  essential  on  such  motion.' 

^Staie  ▼.  Nutting,  39  Me.  359;  Btate  ▼.  Phelan,  9  Bazt  241  (where  the  nolle 
proaequi  waa  entered  l^  mistake  at  one  term,  and  the  mistake  rectified 
at  the  following  term) . 

^Btate  Y.  Phelan^  9  Bazt  24L 


XXVnL— DEMAND  OF  COPY  OF  PANEL  OF  THE  TRIAL 

JURY. 

Statutory  right. 

Under  statutes  usual  in  the  various  states,'  securing  to  the  accused, 
either  upon  or  without  demand,  a  copy  of  the  list  of  trial  jurors,  if 
defendant  does  not  claim  the  right  before  trial,^  or  allows  the  trial  to 
proceed  without  objection,^  he  waives  the  right  He  may  waive  it  in 
open  court,  even  in  a  capital  case.^  But  if  the  objection  is  seasonably 
made,  a  failure  to  comply  with  the  statute  is  error." 

*At  common  law  there  ia  no  anch  right  Thompson  ft  M.  Juriea»  |  108;  1 
Ghitty,  Grim.  Law,  516;  Hawk.  P.  C.  Book  2,  diap.  41,  i  22;  Reg.  v. 
DoioUng,  3  Cox  C.  G.  609;  United  Btatee  v.  WiUiame,  1  Granoh,  G.  G. 
178,  Fed.  Gaa.  No.  16,709;  Benton  v.  Btate,  80  Ark.  328;  Wright  y.  Btate, 
85  Ark.  639. 

Under  the  New  York  statate^  the  lift  of  the  Juiotb  must  be  filed  bj  the 
(^oer  with  the  clerk  of  the  oourt  before  the  opening  of  the  term^  and  tha 
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eotiniy  derk  or  ■heriff  must  foniish  ft  copy  of  the  list  of  trial  jurcra, 
drawn  to  attend  a  Icrin.  to  any  person  applying  therefor  and  paying  the 
fees.    K.  Y.  Ck)de  Civ.  Proc.  H  1048, 1049. 

*Biafe  y.  Bum$U^  83  La.  Ann.  185;  State  ▼.  Waters,  1  Mo.  App.  7  (agreeing 
on  the  jury;  a  waiver) ;  Wrigkt  t.  Btate,  86  Ark.  889. 

•Patterson  ▼.  State,  48  N.  J.  L.  381,  4  AtL  449,  holding  that  the  omission 
to  f  urjiiih  the  list,  to  avail  on  error,  must  appear  in  the  record.  To  the 
contrary  as  to  the  record.  See  Lacy  ▼•  State,  45  Ala.  80.  See  also 
Bugg  y.  State,  47  Ala.  LO. 

^tate  V.  Price,  6  La.  Ann.  691 ;  State  y.  Jacheon,  12  La.  Ann.  679. 

*Bain  y.  State,  70  Ala.  4  (murder) ;  Roherteon  y.  State,  43  Ala.  326  (mur- 
der; insuflici;:nt  serviee,  and  a  seryioe  on  oounsel,  instead  of  on  defend- 
ant, fatal) ;  State  y.  Aaron,  4  N.  J.  L.  231,  7  Am.  Dec.  592,  694,  5!;d 
(holding  that  if  tales  be  awarded,  in  a  ease  where  the  defendant  is  by 
statute  entitled  to  a  list  of  jurors  two  days  before  trial,  he  must  h^.ve 
a  list  of  talesmen  for  that  length  of  time,  unless  his  right  be  explicitly 
waived).  The  court  exprrssed  s<Mne  doubt  whether  gt^ng  to  trial  with- 
out objection  may  ncl  waive  the  right  to  object. 

I7nder  the  Alabama  statute  (Ala.  Code  1886,  |  4449)  requiring  service  upon 
counsel  one  day  before  the  day  set  for  trial,  copies  of  the  venire  and  in- 
dletment  found  by  defendant's  counsel  the  day  before  the  trial  on  his 
table,  where  they  had  been  left  l^  his  partner  not  connected  with  the 
case,  to  whom  they  had  been  given  for  the  counsel,  were  properly  served. 
Reese  v.  State,  90  Ala.  024,  8  So.  818. 

Th»  Illinois  statute  requiring  a  list  of  the  jurors  to  be  furnished  a  prisoner 
before  his  arraignment  is  sufficiently  complied  with  by  furnishing  a  list 
of  those  drawn  for  the  first  two  wedcs  of  the  term,  although  the  trial 
is  had  before  those  drawn  for  the  second  two  weeks,  and  such  jurors  are 
recalled  at  a  lime  subeequent  to  such  two  weeks,  after  having  been  ez- 
euscd  until  that  time ;  but  a  list  of  such  jurors  should  be  furnished  the 
prisoner  upczi  his  request.    Vcrth  y.  People,  139  111.  81,  28  N.  E.  966. 

And  the  list  of  jurors  to  be  furnished  to  the  accused  on  his  request,  under 
¥la.  Rev.  btat.  t  2901,  is  a  list  of  those  who  have  been  summoned,  and 
not  merely  of  those  drawn.    OoUins  v.  State,  31  Fla.  674,  12  So.  906. 

The  Colorado  statute  (Gten.  Stat.  1883,  t  953)  provides  that,  previous  to 
the  arraignment  of  a  prisoner  for  murder  or  other  felonious  crime,  he 
shall  1>e  furni&hed  with  a  copy  in  writing  of  a  list  of  the  jurors  and 
vitrr^ses;  but  a  defendant  who  is  furnished  with  a  list  of  the  witnesses 
ar.il  jurors  Icfore  arraignment  is  not  entitled  to  same  upon  retriaL 
HcUcr  v.  People,  2  Colo.  App.  459,  31  Pac.  773. 

The  pit.'rision  of  the  Texas  statute  (Code  Grim.  Proc.  art.  617)  that  no  de- 
fendant in  a  capital  case  shall  be  brought  to  trial  uiitil  he  hae  had  one 
d«y's  service  of  a  copy  of  the  veniremen  summoned  to  try  the  case^  un« 
less  he  waives  the  right  or  is  on  bail,— is  mandatory.  Jones  v.  State^ 
83  Tex.  Grim.  Bep.  617,  28  S.  W.  464. 

But  he  ia  not  entitled  to  service  oi  a  list  of  talesmen  summoned.  Dow  ▼• 
State,  81  Tes.  Chrim.  Bep.  278,  20  S.  W.  583. 


XXIX.— SELECTING  THE  JURORS  FROM  THE  PANEL 

RETLTINED. 

1.  Presence  of  the  accused.  3.  Power  of  court  to  correct  error. 

2.  Waiver  of  objection  by  proceeding.         i.  Absence  of  some  of  panel. 

1.  Presence  of  the  accused. 

The  rule  that  the  accused  should  be  present  during  his  trial^  ap- 
plies to  the  selection  of  jurors^^  but  not  to  the  putting  of  the  names  in 
the  box  to  be  drawn  from.' 

*See  ante.  Division  V. 

'See  Matthews  v.  State,  0  Lea,  128,  42  Am.  Kep.  067.  Here,  wbile  two 
jurors  were  selected,  tbe  prisoner,  without  objection,  remained  in  the 
dock  about  30  feet  from  the  judge  and  where  he  could  see  and  hear  all 
that  waa  done,  and  no  objection  was  made.  Held,  that  he  was,  in  fact 
and  law,  present. 

In  Fowler  v.  State,  58  N.  J.  L.  423,  84  Atl.  682,  it  is  held  that  the  presence 
of  the  parties  when  the  judge  selects  the  jury  list  is  not  required  by  the 
New  Jersey  statute  providing  for  struck  juries. 

^Bearden  v.  State,  44  Ark.  331. 

8.  Waiyer  of  objection  by  proceeding. 

Mere  informalities  and  irregularities  in  selecting  out  of  the  panel 
returned  the  names  of  jurors  to  be  called  in  the  cause  in  hand  must 
be  objected  to  when  they  occur.^  Proceeding  with  the  trial  without 
objection  is  a  waiver.* 

^Haesehneyer  y.  State,  1  Tex.  App.  600;  Moon  v.  State,  68  Ga.  687  (panel 
not  containing  the  statutory  number;  also  a  name  incorrectly  written)  ; 
State  V.  Simmons,  51  N.  C.  (6  Jones  L.)  300  (initials  instead  of  full 
given  name  written  on  the  slips  for  drawing). 

•State  V.  Ward,  9  N.  0.  (2  Hawks)  443;  State  v.  Rigg,  10  Nev.  284;  Clifton 
V.  State,  53  Ga.  241  (juror  failing  to  answer  on  final  call  of  fuU  jury, 
and  his  place  therefore  filled  with  another). 

The  selection  of  taJesmen  and  issuance  of  special  venires  are  governed  by 
local  law  and  practice.  See  the  following  cases,  citing  and  applying 
such  local  law  and  practice:  Eeell  v.  State,  102  Ala.  101,  15  So. 
810;  lAnehan  v.  State,  113  Ala.  70,  21  So.  497;  People  v.  Sehom,  116 
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Cal.  503,  48  Pac.  495;  Housh  v.  People,  24  Colo.  202,  50  Pac.  1036;  Nes- 
hit  V.  People,  10  Colo.  441,  30  Pac.  221 ;  LamhHght  v.  State,  34  Fla.  564, 
16  So.  5S2;  Simmons  ▼.  Cunningham  (Idaho)  30  Pac  1100;  Healy  y, 
PeopU,  177  111.  306,  52  N.  £.  426;  State  v.  Rochtcell,  82  Iowa,  420,  48 
N.  W.  721;  State  v.  Geary,  58  Kan.  502,  40  Pac.  506;  Laughlin  v.  Com, 
18  Ky.  L.  Rep.  640,  37  S.  W.  500;  Roberta  v.  Com,  04  Ky.  400,  22  S.  W. 
845;  State  y.  Nash,  46  La.  Anu.  104,  14  So.  607;  People  y.  Summers, 
115  Mich.  537,  73  N.  W.  818;  People  y.  Considine,  105  Mich.  140,  63  N. 
W.  106;  Mattheu>s  y.  State  (1808)  1  Miss.  Dec.  No.  17,  p.  148;  State  y. 
Weeden,  133  Mo.  70,  34  S.  W.  473;  Barney  y.  State,  40  Neb.  515,  68  N. 
W.  636;  Davis  y.  State,  51  Neb.  301,  70  N.  W.  084;  Jofcn«on  y.  State, 
50  N.  J.  L.  535,  38  L.  R.  A.  373,  37  Atl.  040;  State  v.  Moore,  120  N.  C. 
565,  26  S.  E.  620;  State  y.  McDoxoell,  123  N.  C.  764,  31  S.  £.  830;  State 
V.  Kmarr,  121  N.  C.  660,  28  S.  E.  540;  State  y.  fif^anion,  118  N.  C.  1182, 
24  S.  K  536;  Chandler  y.  Colcord,  1  Okla.  260,  32  Pac.  330;  Com.  y. 
Wefter,  167  Pa.  153,  31  Atl.  481;  Adams  v.  State,  35  Tex.  Crim.  Rep. 
285,  33  8.  W.  354;  Franklin  y.  State,  34  Tex.  Crim.  Rep.  625,  31  S.  W. 
643;  Deon  y.  State,  37  Tex.  Crim.  Rep.  506,  40  S.  W.  266;  Wyatt  v. 
State,  38  Tex.  Crim.  Rep.  256,  42  8.  W.  508;  State  y.  Cushing,  17  Wash. 
544,  50  Pac.  512;  State  y.  Bokien,  14  Wash.  403,  44  Pac.  880. 

S.  Power  of  court  to  correct  error. 

In  order  to  secure  a  legal  and  orderly  selection^  the  trial  court  is 
vested  with  a  summary  power  to  correct  palpable  mistakes.^ 

^Smith  X,  State,  61  Miss.  754  (where  the  court  ordered  the  box  to  be  purged 
of  fraudulent  names,  and  the  drawing  to  proceed.  Murder;  conyiction 
affirmed). 

4.  Absence  of  some  of  panel. 

The  selection  of  the  jury  from  the  panel  drawn  to  serve  need  not  be 
delayed  because  some  of  the  persons  drawn  are  not  present  when  the 
case  is  called  for  trial,  but  their  places  may  be  filled  by  others.^ 

^United  States  y.  Byrne,  10  Blatx^hf.  250.  Benedict,  J.,  says:  "We  are  not 
aware  of  any  principle  requiring  us  to  hold  that,  upon  a  trial  like  the 
present,  the  fact  that  a  juror's  name  is  drawn  out  of  the  jury  box  in  due 
course  of  the  lot  giyes  the  defendant  the  legal  right  to  have  such  person 
sworn  as  one  of  the  jury."    But  see  infra,  Diyision  XXXI.  S  1. 

Bhelton  y.  State,  73  Ala.  5  (refusal  to  send  for  the  absentees  not  error) ; 
United  States  y.  Bowen,  3  MacArth.  64  (not  error  to  call  talesmen  when 
the  entire  panel  is  not  yet  present) ;  S.  P.,  Patterson  y.  State,  4S  N.  J. 
L.  381,  4  Atl.  440;  Clifton  y.  State,  53  Ga.  241. 
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1.  Modem  nil*.  3.  ChaUengiiig. 

2.  Defects  in  venire  or  retorn.  4.  laying  the  ehallengeb 

0 

1.  Xodem  rule. 

ObjectionB  to  indiyidual  jurors  will  not  sustain  a  challenge  to  the 
arrajy  in  the  absence  of  intentional  unfairness  on  the  part  of  the  sum- 
moning officer.^ 

Under  the  ITew  York  statute  a  challenge  to  the  panel  can  be 
founded  only  on  a  material  departure,  to  the  prejudice  of  the  defend- 
ant^ from  the  forms  prescribed  by  the  statute,  in  respect  to  the  draw- 
ing and  return  of  the  jury,  or  on  the  intentional  omission  of  the  sher- 
iff to  summon  one  or  more  of  the  jurors  drawn.' 

It  must  appear  that  the  accused  is  prejudiced  thereby.*  Merely 
formal  irregularities  are  disregarded.^ 

^michcU  y.  fito<0,  43  Tex.  512,  617;  Gray  ▼.  fiffafe,  66  Ala.  80;  UM  ▼. 
BiaXt,  40  Ala.  008.    And  see  in[ray  note  4. 

ThuB  the  fact  tliat  two  of  the  persons  constituting  a  venire  in  a  criminal 
case  haye  served  as  jurors  within  twelve  months  last  past  is  not  a 
ground  for  quashing  the  venire.  Jwvu  v.  £ftote,  104  Ala.  30,  16  So.  135. 
So  held  also  of  a  venire  in  which  are  included  the  names  of  persons  who 
served  upon  the  jury  that  passed  upon  issues  submitted  to  them  in  the 
case  of  one  jointly  indicted  with  defendants.  Woodley  v.  State,  103  Ala. 
23,  15  So.  820.  And  of  a  venire  ecmtaining  the  names  of  jurors  who 
heard  and  tried  a  case  against  a  party  charged  with  an  offense  of  tha 
same  character  as  that  charged  againift  the  accused.  Anderson  v.  State^ 
84  Tex.  Grim.  Rep.  96,  28  S.  W.  384.  See  also  Btaley  v.  State  (Tex. 
Grim.  App.)  29  S.  W.  272;  Sohnell  v.  State,  92  Ga.  459,  17  S.  E.  966 
(where  the  venire  contained  the  names  of  jurors  who  had  just  served 
as  a  jury  for  the  trial  of  another  person  indicted  for  a  like  offense  grow- 
ing out  of  the  transaction  involved  in  the  pending  indictment,  and  who 
rendered  a  verdict  of  guilty,  and  the  evidence  and  witnesses  were  the 
same  as  in  the  present  case). 

Nor  is  the  fact  that  some  names  on  the  jury  panel  were  not  on  the  last 
assessment  roll  of  the  county,  as  the  law  provides  they  should  be.  Peo* 
pie  V.  Searoey,  121  Gal.  1,  41  L.  R.  A.  167,  53  Pac.  369. 

Nor  that  one  of  the  persons  drawn  to  sei've  thereon  is  a  nonresident  of  the 
county  or  of  the  state.    Johnson  v.  State,  115  Ala.  690,  22  So.  1000. 
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iL?d  •  dudlenge  to  a  special  venire  cannot  be  sustained  on  the  ground  thai 
I*  arsons  whose  names  were  put  into  the  box  were  exempt  from  juiy  duty, 
as  the  exemption  is  a  personal  privilege,  not  a  disqualification.  State  v. 
Menimany  34  8.  C.  16,  12  8.  £.  619 ;  Affirmed  in  34  8.  G.  676,  13  8.  E. 
328,  898.  Compare  State  v.  Olarh,  121  Mo.  600,  26  S.  W.  662,  holding 
that  a  challenge  which,  although  in  form  to  the  array,  is  based  upon  ob- 
jections to  the  individual  jurors  of  a  panel,  on  the  ground  that  they  are 
over  the  legal  age,  is  merely  a  challenge  to  the  polls,  and  the  accused 
cannot  thereafter  chaUenge  the  array. 

"N.  Y.  Gode  Grim.  Proc  |  362. 

And  a  defendant  is  not  prejudiced  within  the  meaning  of  this  section  by 
the  fact  that  the  sheriff  mailed  the  notices  to  the  jurors,  instead  of 
serving  them  personally  or  leaving  the  notices  at  their  residences,  as 
required  1^  N.  T.  Gode  Giv.  Proe.  |  1048,  where  all  of  the  jurors  drawn 
who  were  qualified  to  sit  personally  appeared  in  court  at  the  time  ap- 
pointed. People  V.  Burgees,  163  N.  T.  661,  47  N.  B.  889,  Behearing 
denied  in  164  N.  Y.  760,  49  K.  E.  1101. 

•renie  v.  People,  35  N.  Y.  126,  48  Barb.  17. 

•FeopU  V.  Kieman,  IQl  N.  Y.  618,  4  N.  E.  130,  4  N.  Y.  Grim.  Rep.  88; 
Affirming  3  N.  Y.  Grim.  Rep.  247.  See  also  Soott  v.  State,  29  Tex.  App. 
217,  16  8.  W.  814,  where  it  is  held  that  the  ruling  of  the  trial  court  in 
refusing  to  quash  the  special  venire  for  deecrepancies  between  it  and  the 
copy  served  on  defendant  will  not  be  disturbed  where  the  record  does 
not  show  any  error  more  serious  than  mere  irregularities  not  prejudicial 
to  him* 

Jfote  on  ckaUengee  to  the  array  and  the  grounds  thereof. 

At  c(«mion  law  the  selecting  and  summoning  of  jurors  was  intrusted  to  the 
sheriff,  and  a  challenge  to  the  array  was  either  principal  or  to  the  favor. 

Under  modem  statutes  in  most  of  the  United  States  the  selection  of  jurors, 
under  very  diversified  practice,  is  confided  to  officers  or  boards  under 
various  names,  whose  province  is  usually  to  make  a  list  of  all  persons 
within  certain  limits  who  are  qualified  to  be  jurors.  For  the  New  Yoik 
statutes  see,  on  qualifications  of  jurors,  Gode  Giv.  Proe.  ii  1027-1082; 
and  oa  formation  of  the  same,  ||  1163-1180.  On  trial  jurors  in  New 
Yoric  oounty,  i^  1079,  1125,  1174;  on  trial  jurors  in  Kings  county,  I9 
112^1162. 

From  this  list  the  jurors  for  any  term  of  court  sre  drawn  by  lot  by  certain 
designated  officers,  and  with  prescribed  formalities.  The  jurors  so 
drawn  are  summoned  1^  the  sheriff  or  other  executive  officer.  The 
change  in  tiie  mode  of  selecting  and  summoning  jurors  has  rendered 
obsolete  many  challenges  to  the  array  founded  on  the  partiality  of  the 
sheriff;  but  his  duty  of  summoning  the  jurors  still  connects  him  with 
the  panel  suffidenUy  to  allow  certain  common«law  challenges  to  the 
array. 

Aa  where  the  sheriff  is  interested  in  the  case.  People  v.  Tweed,  50  How.  Pr. 
280. 

Or  if  be  is  prosecutor  of  an  indictment.  King  v.  Sheppard,  1  Leach  G.  L. 
lOL 
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Irregularities  In  the  node  of  selecting  the  list  of  jurors  as  specified  in  Btai> 
utes  are  held  not  to  be  good  ground  of  challenge  to  the  array,  such 
statutes  being  considered  directory.  Forayihe  v.  State,  6  Ohio,  19; 
Thomas  ▼.  People,  39  Mich.  309;  Johnson  v.  State,  59  N.  J.  L.  271,  35 
Atl.  787,  59  N.  J.  L.  535,  38  L.  R.  A.  373,  37  Atl.  949;  People  v.  Dur- 
rani, 116  Cal.  179,  48  Pac.  76. 

Under  Cal.  Pen.  Code,  ft  1064,  the  only  ground  of  challenge  to  the  panel  of  a 
jury  summoned  by  special  venire  is  the  bias  of  the  officer  who  summoned 
them.    People  v.  Wallace,  101  Cal.  281,  35  Pac.  862. 

And  failure  of  the  court  to  appoint  a  person  of  African  descent  a  member 
of  the  jury  commissioners,  or  failure  to  include  one  or  more  of  that  class 
of  citizens  in  the  list  from  which  grand  and  petit  jurors  are  to  be  drawn, 
is  not  cause  for  setting  aside  the  panel  of  petit  jurors  selected  to  try  a 
person  of  that  class  for  a  felony,  as  the  selection  of  one  of  that  class, 
either  as  a  commissioner  or  as  one  of  the  panel,  is  not  required  by  the 
Kentucky  statutes.    Smith  ▼.  Com.  17  Ky.  L.  Rep.  1162,  33  8.  W.  825. 

The  mere  fact  that  persons  qualified  to  be  jurors  are  not  upon  the  jury 
list,  or  that  persons  disqualified  are,  will  not  sustain  a  challenge  to  the 
array.  People  ▼.  Tweed,  50  How.  Pr.  280;  Dolan  v.  People,  64  N.  Y. 
485;  State  v.  Orecn,  43  La.  Ann.  402,  9  So.  42;  State  v.  Foster,  32  La. 
Ann.  34;  Foust  v.  Com,  33  Pa.  338. 

6o  of  misnomer.  Jevcell  v.  Com.  22  Pa.  94;  Com.  v.  Walsh,  124  Mass.  32; 
Woodsides  ▼.  State,  2  How.  (Miss.)  655;  BrinkVey  v.  State,  54  Ga.  371; 
State  V.  Neagle,  65  Me.  468;  Bell  v.  State,  115  Ala.  87,  22  So.  453. 

And  of  the  absence  of  the  acting  judge  within  a  statute  making  him  chair- 
man of  the  board  for  selecting  jurors,  and  proTiding  that  no  meeting 
could  be  had  or  business  transacted  in  his  absence,  where  he  was  always 
present  when  the  board  met,  and  then,  after  directing  that  the  list  be 
prepared,  went  in  to  the  courtroom  and.  held  court,  while  the  other  mem> 
bers  prepared  the  lists,  but  always  returned  before  the  work  was  com- 
pleted, and  approved  and  signed  the  lists.  State  v.  Goodrich,  67  Mimu 
176,  69  N.  W.  815. 

An  appellate  court  will  not  reverse  the  action  of  the  trial  court  in  ov^rul- 
ing  a  challenge  to  the  array  of  jurors  in  a  criminal  case,  based  upon  a 
failure  to  comply  wiUi  some  of  the  regulations  of  the  statute  relating 
to  the  selection  of  juries,  in  the  absence  of  any  suggestion  of  fraud  or 
injury  to  the  substantial  rights  of  the  appellant.  Huntley  v.  Territory, 
7  Okla.  60,  54  Pac.  314. 

Otherwise  if  the  admission  or  exclusion  of  qualified  persons  is  fraudulent 
or  caused  by  prejudice.  People  v.  Ttceed,  60  How.  Pr.  264;  Dolan  ▼. 
People,  64  N.  Y.  485. 

Or  if  a  party  was  injured  by  the  irregularity.    State  ▼.  Jf eagle,  65  Me.  468. 

And  a  venire  is  properly  quashed  and  a  special  venire  facias  directed,  aa 
provided  by  Miss.  Code,  ft  2386,  where  it  is  shown  to  the  court  that  the 
board  of  supervisors  has,  through  ignorance  or  obstinacy,  disregarded 
the  mandate  of  ft  2358,  in  preparing  the  jury  list  from  which  the  jury 
box  is  to  be  made,  since  there  is,  in  contemplation  of  law,  no  jury  box, 
and  it  would  be  useless  for  the  court  to  draw  a  second  venire  facias  from 
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the  same  box  whose  illegality   has  caused  the  quashal  of   the  first 
Purvis  y.  State,  71  Miss.  706,  14  So.  268. 
The  courts  have  held  that  a  list  of  jurors  valid  on  its  face  is  conclusive  as 
to  its  regularity.  Ourdiner  v.  People,  6  Park.  Grim.  Rep.  157,  198;  State 
▼.  Allen,  1  Ala.  442. 

Statutes  directing  lists  to  be  made  out  at  certain  times  are  merely  direct- 
ory, and  if  the  jurors  are  individually  qualified,  the  parties  are  not  af- 
fected 1^  a  failure  to  make  the  list  at  a  specified  time.  Gardiner  v. 
People,  6  Park.  (Mm.  Rep.  198;  State  v.  Maseey,  2  Hill  L.  379;  Rafe  v. 
State,  20  Ga.  60;  Perry  v.  State,  9  Wis.  19;  State  v.  Petrie,  25  La.  Ann. 
386. 

Or  by  the  fact  that  no  list  was  returned  from  one  town.  Thomae  v.  People, 
39  Mich.  309;  State  v.  Frazier,  64  Kan.  719,  39  Pac.  819. 

Or  that  a  mistake  was  made  in  the  list  of  one  dty  in  a  coimty.  Com,  v. 
WaUh,  124  Mass.  32. 

So  of  an  immaterial  irregularity  in  the  time  for  recording  the  list  of 
jurors.    State  v.  Chti,  Gil.  315,  13  Minn.  341. 

But  otherwise  if  the  list  is  not  recorded  at  all,  for  the  recording  is  required 
to  enable  parties  to  investigate.  MitoheU  v.  Likens,  3  Blackf.  258;  Mit- 
ehell  V.  Denbo,  3  Blackf.  259. 

The  form  of  the  certificate  of  selection  held  to  be  material.  Carter  v.  State, 
66  Ga.  463;  Brinkley  v.  State,  54  Ga.  371;  Gardiner  v.  People,  6  Park. 
Grim.  Rep.  157>  198;  State  v.  Cla/rkson,  3  Ala.  378. 

Also  not  marking  the  certificate  ''filed."    Brinkley  v.  State,  54  Ga.  371. 

Or  the  failure  of  commissioners  to  sign  and  certify  the  jury  list.  Coker  v. 
State,  7  Tex.  App.  83. 

The  acts  of  de  facto  jury  commission,  if  regular,  are  deemed  valid.  State 
V.  MoJunhin,  7  8.  G.  N.  6.  21;  Carpenter  v.  People,  64  N.  Y.  483;  Dolan 
V.  People,  64  N.  Y.  485;  State  v.  Ferray,  22  La.  Ann.  423;  Cox  v.  State, 
64  G«k  374,  37  Am.  Bep.  76;  Wilooa  v.  Smith,  5  Wend.  231,  21  Am.  Dec. 
213. 

If,  however,  the  selection  is  made  by  one  officer,  when  the  law  imposes  the 
duty  upon  another,  a  challenge  to  the  array  will  be  sustained.  People 
T.  Labadie,  66  Mich.  702,  33  N.  W.  806,  and  cases  cited;  Elkins  v.  State, 
1  Tex.  App.  639;  Shaokleford  v.  State,  2  Tex.  App.  385. 

And  the  power  of  selecting  cannot  be  delegated  to  another.  State  v.  New- 
house,  29  La.  Ann.  824. 

The  statutes  prescribing  the  mode  of  drawing  the  panel  are  directory,  and 
informalities  or  irregularities  in  carrying  out  their  provisions  are  not 
material  unless  the  party  is  prejudiced.  Rafe  v.  State,  20  Ga.  64; 
State  V.  Williams,  3  Stew.  (Ala.)  454;  Friery  v.  People,  2  Abb.  App. 
Dec.  215,  230,  2  Keyes,  424,  64  Barb.  319;  Ferris  v.  People,  35  N.  Y. 
125,  48  Barb.  17;  State  v.  Chtidry,  28  La.  Ann.  630;  Wilhelm  v.  People, 
72  lU.  468;  Dotson  v.  State,  62  Ala.  141,  34  Am.  Rep.  2;  Rolland  v. 
Com,  82  Pac.  306,  22  Am.  Rep.  758;  State  v.  Taylor,  44  La.  Ann.  783,  11 
So.  132;  Gardiner  v.  People,  6  Park.  Grim.  Rep.  192;  People  v.  Rogers, 
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18  Abb.  Pr.  N.  S.  370;  People  t.  Ah  Ohung^  64  CaL  808;  DoIm  t.  Peo- 
ple, 64  N.  T.  485. 

And  a  cballenge  to  the  array  on  the  ground  that  only  four  jnrors  were  prop- 
erly drawn  is  not  available,  as  audi  a  Challenge  muat  be  for  a  cauM 
that  affecta  all  the  jurors  alike.  8iaU  t.  Bogan,  67  Conn.  681,  36  AtL 
608. 

But  where  the  provisions  of  such  statutes  are  violated  in  essential  particu- 
lars, the  rule  is  otherwise, — as  when  jnrors  were  selected  from  the  list» 
and  not  drawn  1^  lot.    Jone9  v.  Btate,  8  Blackf.  87. 

Or  where  the  officer  failed  to  draw  from  a  dass  or  list  spediled  by  law. 
State  V.  Jmhins,  82  Kan.  477,  4  Pac  809. 

Or  where  the  officer  rejected  names  drawn  as  not  being  qualified.  Aiumy- 
motis,  1  Browne  (Pa.)  121. 

Or  where  less  than  the  number  required  by  law  were  drawn.  Baker  t.  The 
Uihoaukeef  14  Iowa,  214.  See  also  Bunter  v.  Btate^  34  Tex.  Crim.  Rep. 
699,  81  8.  W.  674,  where  the  venire  was  for  a  less  number  than  specified 
in  the  order  of  the  courts  and  the  statute  (Tex.  CriuL  Code,  art.  608) 
requires  the  order  to  specify  the  number  to  be  summoned*  and  the  clerk 
to  issue  the  writ  in  accordance  therewith. 

Or  where  names  were  placed  on  the  panel  without  being  drawn.  MeOloeke^ 
V.  People^  6  Park.  Grim.  R^.  308. 

Or  where  names  were  drawn  from  a  box  so  that  they  were  exposed  to  sight 
before  being  drawn.    Pringle  v.  Buee,  1  Cow.  432. 

Or  where  officer  drew  names  for  panels  for  two  courts  at  one  time^  and 
arbitrarily  divided  them.    Oardner  v.  Turner,  9  Johns.  260. 

In  many  states  challenges  to  the  array  for  informalities  in  drawing  jurors 
are  controlled  by  statutes.  Drawing  is  a  ministerial  act,  and  may  be 
performed  by  a  deputy  duly  appointed.  Btate  v.  Gay,  26  La.  Ann.  472; 
People  V.  Fuller,  2  Park.  Crim.  Rep.  16. 

The  time  of  drawing  is  not  considered  material.  Wilson  v.  Btate  Bank,  8 
La.  Ann.  196;  State  v.  Pitts,  58  Mo.  566. 

But  where  statutes  require  the  drawing  to  be  made  a  certain  number  of 
days  prior  to  the  sitting  of  a  court,  the  time  is  material.  Powell  v.  Peo- 
ple,  6  Hun,  169;  Crane  v.  Dygert,  4  Woid.  676;  but  contra,  Btate  v. 
Pitte,  58  Mo.  666. 

This,  however,  must  yield  to  necessity,  as  where  the  time  had  expired  for 
which  the  petit  jurors  had  been  summoned,  before  the  business  of  the 
term  was  completed,  and  a  new  jury  was  drawn  in  the  mode  required 
by  the  statute,  and  summoned,  except  that  they  were  not  summoned 
twenty  days  before  courts  Held  no  error  to  overrule  a  challenge  to  the 
array  on  this  ground.    Rockford  Ine.  Co.  v.  Nelaon,  76  111.  648. 

And  see  Fanning  v.  People,  10  111.  App.  70.  In  this  case  a  provision  of  the 
statute  provided  for  the  issue  of  a  venire  when  the  jury  had  not  been 
summoned. 

It  seems  that  the  requirements  of  the  statute  specifying  the  number  of 
jurors  in  a  panel  must  be  strictly  obeyed.  Gladden  v.  State,  13  Fla.  623; 
Donaldeon  v.  Com,  96  Pa.  21. 
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But  contra,  BdU$  t.  State,  63  Ala.  30,  under  a  statute  expressly  declaring 
that  the  proTisions  as  to  the  securing  of  a  jury  should  be  directory. 

A  venire  faciae  in  a  criminal  case  will  not  be  quashed  because  the  jurors 
were  drawn  from  an  old  box*  and  not  the  legal  box,  under  Miss.  Code 
1892,  I  2387,  which  denies  a  challenge  to  the  array  in  a  criminal  case 
for  any  cause  except  in  case  of  a  special  venire  faoiaa.  Campbell  ▼• 
State  (Miss.)  17  So.  441. 

An  objection  which  goes  merely  to  the  mode  of  service  of  a  venire  consti- 
tutes no  ground  of  challenge  to  the  panel,  where  the  sheriff  did  not  in- 
tentionally omit  to  summon  any  juror  drawn,  and  all  such  jurors  were 
in  attendance.    People  v.  U'Kay,  122  Cal.  628,  65  Pac.  604. 

And  the  failure  of  the  sheriff  to  find  and  summon  three  of  the  jurors  whose 
names  appear  on  a  special  venire  drawn  for  the  trial  of  a  murder  case 
Ib  not  a  ground  for  quashing  the  venire.  DaughdriU  v.  State,  113  Ala. 
7,  21  So.  378. 

And  jurors  summoned  by  the  coroner  are  not  disqualified  because  they  have 
been  summoned  on  the  regular  panel  by  the  sheriff,  to  whom  objection 
has  been  made,  no  objection  having  been  made  as  to  the  fitness  or  compe- 
tency of  the  jiuron.    State  ▼.  WUey,  100  Mo.  439,  19  8.  W.  197. 

But  the  act  of  the  sheriff  in  corruptly  or  wilfully  summoning  special  jurora 
known  to  be  prejudiced  against  defendant  cannot  be  reached  by  a  mo- 
tion for  a  continuance  at  the  trial,  but  the  proper  remedy  is  by  a  chal- 
lenge to  the  array  under  Tex.  Code  Crim.  Proc  1879,  art.  624.  Bateman 
T.  State  (Tex.  Crim.  App.)  44  S.  W.  290. 

8.  Defects  in  Tenire  or  return. 

Informalitiefi  or  defects  in  the  venire  or  other  process  directing 
the  officer  to  snnunon  the  jurors/  or  in  his  return/  furnish  no  ground 
for  challenge  to  the  array, 

*8tate  T.  Cole,  9  Humph.  627;  White  T.  Com.  6  Binn.  179,  6  Am.  Dec.  443; 
State  V.  Aldereon,  10  Terg.  623;  Fielde  v.  State,  52  Ala.  348;  Louw  v. 
Davie,  13  Johns.  227;  Poindexter  v.  Com.  33  Gratt  766. 

The  noisnomer  of  one  juror  is  no  ground  of  challenge  to  the  entire  paneL 
BiU  T.  State,  29  Ala.  34.    See  also  eupra,  note  4  of  preceding  section. 

.When  a  panel  of  qualified  jurors  has  been  secured  and  is  in  att«idance,  the 
failure  to  issue  a  venire,  or  the  fact  that  the  venire  is  defective,  is  of 
no  consequence.  Maher  v.  State,  1  Port.  (Ala.)  266,  26  Am.  Dec.  379; 
Bird  V.  State,  14  Oa.  43;  State  v.  Crosby,  Harp.  L.  90;  Trembly  v.  State,. 
20  Kan.  116;  Maokey  v.  People,  2  Colo.  13;  State  v.  Marshall,  36  Mo. 
400.  And  a  venire  has  been  held  unnecessary  under  statute.  State  v. 
Harris,  30  La.  Ann.  90;  Samuels  v.  State,  3  Mo.  68.  Even  where  stat- 
utes required  a  venire  as  at  ccMnmon  law.  Bird  v.  Stctte,  14  Qa.  43; 
State  V.  Crosby,  Harp.  L.  90. 

But  in  VniUd  States  v.  Reed,  2  Blatchf.  435,  Fed.  Cbs.  No.  16,134,  Nelson^ 
J.,  was  "inclined  to  thinlc"  that  the  want  of  a  venire  where  the  law  re-^ 
qnired  one  was  a  cause  of  challenge  to  the  array. 
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That  the  Christian  names  of  jurors  on  a  Tenire  are  indicted  by  the  initial 
letters  only  is  not  a  cause  for  quashing  the  venire.  Cole  v.  State,  105 
Ala.  7G,  16  So.  762,  holding  also  that  the  erasure  from  a  venire  of  the 
names  of  jurors,  by  drawing  a  line  through  them,  and  the  use  of  ditto 
marks  to  indicate  the  occupation  of  jurors,  constitute  technical  ob- 
jections which  will  not  require  quashing  the  venire. 

^People  V.  Jonea,  24  Mich.  216;  Rolland  v.  Com,,  82  Pa.  306,  322,  22  Am. 
Rep.  758;  State  v.  Stokely,  16  Minn.  282,  Gil.  240;  FeI2otc«'«  Case,  5 
Me.  333;  Com,  v.  Qreen,  1  Ashm.  (Pa.)  280;  Dav%8  v.  State,  26  Ohio  St. 
860;  State  v.  Gut,  13  Minn.  341,  Gil.  316. 

And  failure  of  an  officer  who  has  summoned  a  jury  by  virtue  of  a  special 
venire,  to  make  a  retui*n  of  his  doings  thereon  until  after  the  commence- 
ment of  the  trial,  is  not  a  sufficient  reason  for  quashing  the  venire. 
State  y.  Payne^  6  Wash.  663,  34  Pa&  317. 

3.  Challengmg. 

At  oammon  law  a  challenge  to  the  panel  must  be  in  writing,  and 
interposed  before  a  juror  is  sworn.* 

This  is  the  rule  in  New  York,  where  the  statute  also  requires  that 
the  facts  constituting  the  ground  of  challenge  be  distinctly  specified.* 

If  the  challenge  is  not  made  before  the  jury  is  sworn,*  or  if  the  ac- 
cused subsequently  withdraws  his  challenge/  or  insists  that  the  trial 
proceed,*  he  thereby  waives  the  same. 

'Chitty,  Crim.  Law,  646;  State  v.  Taylor,  134  Mo.  109,  35  S.  W.  92,  and 
cases  cited. 

And  in  Texas  a  defendant  who  wishes  to  challenge  to  the  array  on  the 
ground  that  certain  talesmen  were  summoned  by  an  officer  prejudiced 
against  him  must,  under  Code  Crim.  Proc  art.  626,  make  a  motion  in 
writing  setting  forth  distinctly  the  grounds  of  his  challenge,  and  sup- 
port the  same  by  his  own  affidavit,  or  that  of  some  credible  person. 
Perry  v.  State  (Tex.  Crim.  App.)  34  S.  W.  618. 

•N.  Y.  Code  Crim.  Proc.  §  363. 

•yen?  York  v.  Mason,  4  E.  D.  Smith,  142,  1  Abb.  Pr.  344;  McDermott  v. 
Hoffman,  70  Pa.  31. 

And  a  challenge  to  an  array  of  jurors  cannot  be  made  after  making  chal- 
lenges to  the  polls.     State  v.  Taylor,  134  Mo.  109,  35  S.  W.  92. 

But  a  motion  to  quash  the  regular  venire  of  jurors  is  in  time,  although 
made  after  the  state's  solicitor  has  announced  ready  for  trial  on  defend- 
ant's plea  of  not  guilty,  if  made  before  defendant  has  announced  or 
been  called  upon  to  announce  whether  he  is  ready  for  trial.  Peters  v. 
State,  100  Ala.  10,  14  So.  896. 

And  a  challenge  to  the  array  because  the  sheriff  who  summoned  them  was 
disqualified  because  of  interest  is  in  time  if  made  before  the  state  an- 
nounces her  challenges  to  the  polls,  although  it  might  have  been  made 
earlier,  where  the  sheriff  has  not  made  the  return  of  the  venire  showing 
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that  the  jury  had  been  summoned  by  him  before  the  trial.    State  v. 
Powers,  136  Mo.  194,  37  S.  W.  936. 

In  Louisiana  a  motion  to  set  aside  a  venire  must  be  filed  on  the  first  day 
of  the  term  subsequent  to  the  presentation  of  the  indictment  {Btate 
▼.  Pruett,  49  La.  Ann.  283,  21  So.  842),  unless  defendant  shows  that  he 
could  not  have  learned  of  the  facts  upon  which  the  motion  was  based 
until  a  subsequent  date  {Bttite  v.  Labauve,  46  La.  Ann.  548,  15  So.  172) . 

*Pior9on  T.  People,  79  N.  Y.  424,  35  Am.  Rep.  524,  18  Hun,  239. 

*Cow  V.  People,  80  N.  Y.  500.  After  verdict  it  is  certainly  too  late.  State 
V.  Williama,  3  Stew.  (Ala.)  454;  State  v.  Perry,  44  N.  0.  (Busbee  L.) 
330;  State  v.  Maaeey,  2  Uill  L.  379;  Lylea  ▼.  Com.  88  Va.  396,  13  S. 
£.  802. 

4»  Trying  the  challenge. 

At  oommon  law  the  mode  of  trying  a  challenge  to  the  array  was 
left  to  the  discretion  of  the  trial  judge.  In  New  York,^  and  in  prob- 
ably a  majority,  if  not  all,  of  the  states,  the  judge  tries  the  challenge.' 

%  Y.  Code  Crim.  Proc  I  366. 

'And  one  eballenging  the  array  of  jurors  must  stand  ready  to  prove  his 
challenge  by  proof  of  the  illegality  of  the  panel;  and  the  better  practice 
is  to  make  the  proof  by  affidavits,  although  it  may  be  made  by  oral  evi- 
dence.   BorreUi  v.  People,  164  111.  549,  45  K.  E.  1024. 
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I.  ChAIXENGBS  fob  cause  OB  TO  THB 
TAVOB. 

1.  The  right  to  challenge. 

2.  What  law  applies. 

3.  Presenoe  of  the  accused. 

4.  When  to  challenge. 

5.  Order  in  which  to  challenge. 

6.  Interrogating   proposed   ju- 

ror. 

7.  —  after  juror  sworn. 

8.  What  questions  allowable. 

9.  —  limiting  the  inquiry. 

10.  Adducing  other  evidence. 

11.  Waiver. 

12.  Withdrawing. 

IL  Gbouitds  or  ghaixenoe. 

19.  Acquaintance,  see  infra,  M 

24,49. 
Abb.  Cb.— 14. 


14.  Adverse  party    in  dvll  ac- 

tion. 

15.  Affinity. 

16.  —  how  constituted. 

17.  —  termination. 

18.  —  burden  of  showing. 

19.  Age. 

20.  Alienage. 

21.  Animosity,  see  infra,  |  84. 

22.  Association,  see  infra,  S9  62, 

63. 

23.  Attendance  at  examination. 

24.  Attorney's  relation  to  juror. 

25.  Bet  pending. 

26.  Business  relations  with  oo- 

defendant. 

27.  Challenge  on  a  previous  oc- 

casion. 
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28. 

Character. 

66. 

20. 

Citizenship  and  residence. 

67. 

30. 

Civil  rights,  see  infra,  9  ^2. 

68. 

31. 

Client  of  attorney  for  people 
or  defendant. 

69. 

32. 

Combination    against    civil 
righU. 

70. 

33. 

Complainant,  etc.,  in  form- 

71. 

er  criminal  prosecution. 

72. 

34. 

Complicity  in  like  c^ense. 

73. 

85. 

Consanguinity. 

36. 

Conscientious   scruples,   see 
infra,  M  93,  100. 

74. 

87, 

Conspiracy,  see  aupra,  99  32, 

75. 

34. 

76. 

38. 

Conversation  with  witness. 

39. 

Convict. 

77. 

40. 

Coroner's  jury,  see  infra,  | 
64. 

41. 

Corporator,    see    infra,    §§ 

62-83. 

78. 

42. 

Counsel,  see  aupra,  I  24. 

43. 

Disloyalty. 

79. 

44. 

Employee,  see  infra,  9  66. 

80. 

45. 

Exemption  a  personal  privi- 

lege. 

81. 

46. 

Family,  see  infra,  §  66. 

47. 

Felon,  see  aupra,  §  39. 

82. 

48. 

Freemason,  see  infra,  |  62. 

49. 

Friendship. 

83. 

50. 

Grand   juror,   see  infra,    9 

84. 

65. 

85. 

51. 

Guardian  or  ward. 

80. 

52. 

Ignorance  of  language. 

53. 

Illiteracy. 

87. 

54. 

Infant,  see  supra,  §  19. 

88. 

55. 

Intelligence  of  juror,  see  in' 

fra,  i  67. 

89. 

56. 

Eiiow-nothing,  see  infra,  | 

90. 

63. 

91. 

57. 

Landlord  or  tenant. 

92. 

58. 

Language,  see  supra,  §  52. 

.93. 

59. 

Marriage,  see  supra,  §§  15- 
18,  35. 

94. 

60. 

Mason,  see  infra,  §  62. 

95. 

61. 

Master  or  servant. 

96. 

62. 

Membership  of  same  society. 

63. 

—  of   society  to  prosecute 
crime. 

97. 

64. 

—  of  coroner's  jury. 

98. 

65. 

—  of  grand  jury. 

—  of  family  or  employee. 
Mental  incapacity. 
Minor,  see  supra,  9  19. 
Odd  Fellows,  see  supra^  | 

62. 
Opinion    on    issue    to    be 
tried — general  rule. 

—  as  to  corpus  delicti. 

—  hypothetical  opinion. 

—  that  requires  evidence  to 
remove. 

—  founded  on  sworn  evi- 
dence. 

—  New  York  statute. 

—  right  to  interrogate  fnr> 
ther. 

—  disclaimer  of  impartial- 
ity disqualifies;  assertion 
of  it  raises  question  for 
court. 

—  juror's  confidence  in  hia 
own  impartiality. 

—  time. 

—  what  the  opinion  is,  not 
competent. 

—opinion  on  particular  de> 

fense. 
Party  in  civil  action,  see 

supra,  9  13. 
Pecuniary  interest. 
Personal  hostility. 
Physical  incapacity. 
Prejudice  against  kind  of 

evidence. 

—  against  business. 

—  against  character  off 
prisoner. 

—  against  class,  race,  etc 

—  if  relevant  to  issue. 

—  against  defense. 

—  against  the  offense. 

—  against  the  law. 
Previous  service,  see  infra^ 

99  101-104. 
Property  qualification. 
Prosecutor  in  former  caae^ 

see  supra,  9  33. 
Relationship,  see  supra,  S| 

15-18,  35. 
Religious      prejudice, 

supra,  9§  89,  93. 
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99.  Reflidenoe,  see  9uprat  9  29. 

100.  Scruples      against     death 

penalty. 

101.  Service  previously  in  same 

oourt. 

102.  —  in  civil  trial  based  on 

same  act. 

103.  —  on  former  trial  of  same 

defendant. 

104.  —  on  trial  of  another  for 

same  crime. 

105.  Society,  see  euproy  |  62. 

106.  SubpcBnaed  as  witness. 

107.  Sympathy  for  accused. 
106.  Taxpayer,  see  supra,  S  83. 

109.  Tenant,  see  aupra,  I  57. 

110.  Wager,  see  supra,  I  25. 

111.  Ward,  see  supra,  |  51. 

112.  Witness,  see  supra,  S  105. 
Pebemptobt  chauxngbs. 

113.  Number. 


114.  Several  counts. 

115.  Several  joint  defendants. 

116.  Interrogation    before    per- 

emptory challenge. 

117.  When     peremptory     chal- 

lenge to  be  interposed. 

118.  —  by  prosecution. 

119.  —  by  the  defense. 

120.  Cutting  off  delay  by  oath 

after  examination. 

121.  Second  oath. 

122.  Withdrawing. 

IV.  General  poweb  of  the  cx>x7bt. 

123.  Error  to  excuse  one  not  ex- 

empt. 

124.  Court  may  set  aside    ju* 

rors. 

125.  Misconduct   during    selee- 

tion  of  jury. 

126.  Substituting  a  new  juror 

and  recommencing  triaL 


L    ChAU.BNO£S  for  cause  OB  TO  THE  FAVOB. 


[In  the  practice  now  established  challenges  other  than  peremptory^ 
that  is,  challenges  for  any  assignable  cause,  are  either  (1)  for  lack  of 
statutory  qualifications  to  serve  as  a  juror  at  all,  such  as  age^  resi- 
denoe,  property,  etc.,  or  (2)  for  actual  or  presumable  bias  in  the  par- 
ticolar  cause  to  be  tried.  These  latter  questions  of  bias  (which  were 
formerly  diyided  as  "for  principal  cause"  and  "to  the  favor'')  now 
fonn  two  classes  as  follows:  (1)  Actual  bias  as  a  question  of  fact 
in  the  particular  case,  and  to  be  shown  by  evidence  of  prejudice 
(formerly  ground  for  what  was  called  challenge  to  the  favor).  Where 
this  is  a  pure  question  of  f  act,  the  determination  of  the  courts  or,  of 
triers  if  they  are  employed,  has  the  same  final  character  as  in  the 
case  of  other  questions  of  fact;  (2)  implied  bias  or  bias  conclusively 
presumed  by  the  law  from  the  relation  out  of  which  a  concealed  bias 
commonly  arises,  such  as  consanguinity,  affinity,  pecuniary  or  other 
legal  interest)  dependence  in  tenure  or  service^  etc  (formerly  ground 
for  what  was  called  challenge  for  principal  cause).  In  such  cases, 
the  relation  being  established,  the  juror  is  disqualified,  irrespective 
of  whether  he  may  not  in  fact  be  impartial. 

Under  these  rules  the  common-law  distinction  of  challenges  for 
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principal  cause  and  challenges  to  the  favor  is  no  longer  an  adequate 
guide.  Both  grounds  are  now  tried  t(^ther  in  the  same  way;  and 
the  practical  distinction  is  whether  the  circumstances  shown  are  facts 
which,  as  matter  of  law,  disqualify,  or  are  merely  evid^ice  upon 
which  it  is  matter  of  judicial  judgment  or  discretion  for  the  oourt 
to  infer  that  the  juror  should  be  rejected  as  biased. 

The  New  York  statute  enumerates  several  causes  for  challenge 
for  implied  bias,  as  matter  of  law,  mostly  identical  with  the  chief 
grounds  for  challenge  for  principal  cause  on  the  ground  of  bias  at 
common  law,  and  makes  all  other  grounds  which  suggest  bias  mere 
questions  of  f  act^  turning  on  whether,  under  the  ciroumstanoes,  actual 
bias  is  shown. 

It  results  that  some  of  the  authorities  below  cited  are  chiefly  vain* 
able,  not  as  showing  that  the  relation  mentioned  is  now,  as  matter 
of  law,  a  disqualification,  but  rather  as  showing  the  line  which  the 
courts  have  pursued  on  motions  for  new  trial,  or  on  appeal,  or  on 
error,  in  reviewing  the  discreticm  of  the  trial  oourt  on  the  ques- 
tion whether  the  facts  were  evidence  of  actual  bias. 

The  challenge,  if  review  is  desired,  must  be  entered  in  the  record; 
but  the  practice  now  is  to  allow  each  party  to  examine  a  juror  when 
he  is  called,  the  prosecution  examining  first,  and  either  party  to  in- 
terpose a  challenge  on  such  ground  as  he  deems  established  by  the 
result  of  the  examination.] 

1.  The  right  to  challenge. 

The  right  to  challenge  jurors  for  a  cause  assigned,  as  distinguished 
from  peremptory  challenge,  is  a  common-law  right  which  cannot  be 
taken  away  except  by  express  statute.^ 

^Barrett  t.  Long,  3  H.  L.  Cu.  395,  415  (dvil  case). 

In  People  v.  Ah  Lee  Doon^  97  Cal.  171,  31  Pac.  933,  counsel  for  the  defend- 
ant caUed  in  question  the  constitutionality  of  a  Oalif  omia  statute  tak- 
ing away  the  diallenge  for  impUed  bias  on  the  ground  that  the  juror 
has  formed  or  expressed  an  unqualified  opinion  as  to  the  guilt  of  the 
accused,  their  contention  being  tiiat  one  of  the  essential  constituents  of 
the  right  of  trial  by  juiy  secured  by  the  Ck>n8titution  is  the  right  of 
a  person  accused  of  a  crime  to  be  tried  by  jurors  who  haye  never  formed 
or  expreesed  an  unqualified  opinion  of  his  guUt,  whether  founded  on 
newspaper  reports  or  common  rumor,  or  upon  grounds  more  reliable; 
but  the  court  ruled  against  their  oontoition,  stating  that  there  was 
nothing  to  warrant  them  in  pronouncing  unconstitutional  a  statute 
which  had  been  in  unquestioned  operation  nearly  eighteen  years. 

In  California  the  Code  provides  that  "before  a  juror  is  called  the  defendant 
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must  be  inf  onued  by  the  courts  or  under  its  direction,  that  if  he  intends 
to  challenge  an  individual  juror  he  must  do  so  when  the  juror  appears, 
and  before  he  is  sworn."  Pen.  Code,  |  1066.  But  a  conviction  will  not 
be  reversed  for  failure  of  the  court  to  so  inform  defendant  of  his  right 
to  challenge  jurors,  where  he  was  represented  by  counsel,  since  it  will 
not  be  assumed  that  oounseL  was  incompetent.  People  v.  Ellstoorth^  92 
GiaL  594,  28  Pac  604.  Nor  where  it  clearly  appears  that  the  defendant 
was  not  prejudiced  thereby.  People  v.  O'Brien,  88  Gal.  483,  26  Pac.  862. 
Otherwise  as  to  one  who  appears  without  counsel,  and  is  not  informed 
of  his  right  to  challenge  an  individual  juror.  People  v.  Moore,  103  Gal. 
606,  37  Pac  510. 

2.  Wliat  law  applies. 

In  the  United  States  oaurts  the  state  law  as  to  disqualification^ 
although  applicable,  is  not  exclusive  of  all  other  grounds;  but  the 
court  may  and  should  entertain  any  other  objections  to  jurors  which 
unfit  them  for  dutjr.^ 

'United  Biaiee  v.  Beneon^  31  Fed.  896,  Cited  in  Vniied  8taie$  v.  Jones,  69 
Fed.  973. 

3.  Presence  of  fhe  accused. 

The  impaneling  and  examination  of  the  jury  is  a  part  of  the  trial, 
within  the  rule  requiring  that  in  felonies  the  accused  must  be  pres- 
ent at  the  trial.^ 

'Sopi  V.  Utah,  110  U.  &  674,  28  L.  ed.  262,  4  Sup.  Ct  Rep.  202  (holding 
that  the  trial  of  challenges  for  actual  bias  out  of  the  presence  of  the 
accused  was  error,  though  no  objection  was  made  and  m>  exception 
taken),  Approved  and  followed  in  State  v.  Smith,  90  Mo.  37,  59  Am. 
Rep.  4,  1  8.  W.  763  (holding  that  prejudice  need  not  be  shown,  and  that 
the  error  is  not  cured  by  offering  to  re-examine  tiie  jurors) . 

As  to  the  general  rule  see  ante.  Divisions  V.  and  XXTX, 

The  fact  of  sickness  of  an  absent  juror,  which  is  one  ground  under  the  stat- 
ute for  discharging  the  jury,  cannot  be  determined,  on  trial  for  a 
felony,  in  the  absence  of  defendant  frmn  the  courtroom.  State  v.  Smith, 
44  Kan.  75,  8  L.  R.  A.  774,  24  Pac  84. 

Kor  may  the  court  excuse  special  veniremen  in  the  absence  of  the  defendant. 
Clay  V.  State,  40  Tex.  Crim.  Rep.  593,  51  8.  W.  370. 

But  the  aoeused  need  not  be  present  when  a  juror  on  the  trial  of  his  case 
is  being  examined  for  insanity.  The  court  may  examine  any  person  ac- 
q[iiAlnted  with  the  mental  condition  of  a  juror  in  the  presence  or  ab- 
sent of  the  siicused.    Smith  v.  State  (K.  J.  1879)  2  N.  J.  L.  J.  269. 

And  the  excusing  by  the  court,  in  the  absence  of  defendant  from  the  court- 
room, of  two  jurors  who  had  been  sworn  to  answer  questions,  is  no  cause 
for  reversal  in  the  Kentucky  court  of  appeals,  in  a  criminal  case,  since 
the  latter  court  eould  not  review  the  trial  court's  action  in  excusing 
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the  Jurors*  and  therefore  defendant  was  not  prejudiced  by  the  fact  that 
they  were  ezeuBed  during  hia  abeenoe.  Harden  y.  (7om.  20  Ky.  L.  Rep. 
274,  45  S.  W.  886. 

4.  When  to  ohallenge. 

A  challenge  to  an  individual  juror  must  be  tok^i  when  he  ap- 
pears and  before  he  is  swom.^ 

'Common  law;  and  generally  prevalent.  See  BehneU  ▼.  SifUe^  92  Ga.  450,  17 
S.  £.  966  (so  holding,  unless  the  cause  of  challenge  is  not  known  until 
afterward) ;  Reg.  t.  Kerr,  3  Legal  News,  299;  State  v.  DumpKey,  4  Ifinn. 
438,  Gil.  340;  Poindeater  v.  Com.  33  Gratt  766;  Ward  y.  Btate,  1 
Humph.  253. 

And  this  is  the  rule  as  embodied  in  N.  Y.  Code  Crim.  Proc  I  371.  But  it 
must  always  be  ocHuddered  in  connection  with  the  qualifying  rule  of  dis- 
cretion of  the  court  to  set  aside  a  juror  for  cause.  After  the  juror  is 
sworn,  the  right  of  a  party  to  chaUenge  ceases,  but  not  the  power  of  the 
court.    See  |  124. 

In  People  y.  Dola/n,  51  Mich.  610,  17  N.  W.  78,  a  juiy  had  besi  impaneled 
during  the  tanporary  absence  of  the  prosecuting  attorney  from  the 
courtroom;  it  was  sworn,  and  on  his  return  he  demanded  the  right  to 
challenge  a  juror,  which  the  court  allowed  against  the  defendant's  ob- 
jection.   Held  error. 

Sustaining  an  objection  to  a  juror  after  a  yerdict  in  a  criminal  case  is  in 
the  discretion  of  the  court,  under  Va.  Code,  |  3155.  Hodges  y.  Com.  89 
Va.  265,  15  S.  E.  513. 

The  right  of  the  state's  attorney  to  challenge  a  juror,  under  the  South 
Carolina  practice,  which  has  the  force  of  law,  continues  until  the  pris- 
oner has  spoken.    State  y.  Haines^  36  S.  G.  504,  15  S.  E.  555. 

And  the  court  may  for  cause  permit  a  juror  to  be  challenged  by  the  state 
in  a  criminal  trial,  after  he  is  sworn,  and  before  the  juiy  is  completed, 
under  Cal.  Pen.  Code,  |  1068.  People  v.  Otoena,  123  Cal.  482,  56  Pac 
251. 

5.  Order  in  whioh  to  challenge. 

In  the  absence  of  statutory  regulation  or  a  general  rule  of  court, 
it  rests  in  the  discretion  of  the  court  to  determine  the  order  in  which 
the  right  to  challenge  shall  be  exercised.^ 

^Patterson  y.  State,  48  K.  J.  L.  381,  4  Atl.  449,  Citing  Com.  t.  Piper,  120 
Mass.  185;  State  y.  Pike,  49  N.  H.  406,  6  Am.  Rep.  533;  Ossipes  Hosiery 
d  Woolen  Mfg.  Co.  y.  Canney,  54  N.  H.  295;  Sohufflin  y.  State,  20  Ohio 
St.  233  (it  does  not  appear  whether  the  question  arose  on  challenge  for 
eause  or  peremptory  challenge).  Compare  United  States  y.  Brady 
{Star  Route  Case)   (D.  C.)  3  Crim.  L.  Mag.  69. 

A  juror  challenged  on  (me  side,  and  found  indifferent^  may  stiU  be  ehal- 
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lenged  by  tbe  other  side.    Hinh,  Juries,  |  446,  Citing  Co.  Litt.  158a; 
Bacon,  Abr.  Juries,  £.  16;  1  Chitty,  Crim.  Law,  645. 

By  N.  Y.  Code  Crim.  Proc.  I  385,  "challengeB  to  an  individual  juror  must 
be  taken  first  by  the  People,  and  then  1^  the  defendant."  This  statute 
makes  the  order  matter  of  rights  and  it  is  error  aft^  the  box  is  filled 
to  refuse  to  require  the  proeecution  to  exercise  its  right  to  challenge 
peremptorily  any  given  juror,  if  at  all,  before  the  defense  does  so.  Peo- 
ple T.  McQuade,  110  N.  Y.  284,  1  L.  R.  A.  273,  18  N.  E.  156,  21  Abb.  N. 
C.  417.  The  dause  formerly  contained  in  this  section,  excepting  per- 
emptory challenges  from  its  operation,  was  repealed  in  1882. 

By  N.  Y.  Code  Crim.  Proc.  |  386,  ''challenges  of  either  party  must  be 
taken— (1)  to  the  panel;  (2)  to  an  individual  juror,  for  a  general  dis- 
qualification; (3)  to  an  individual  juror,  for  implied  bias;  (4)  to  an 
individual  juror,  for  actual  bias;  (5)  peremptory."  In  practice,  chal- 
lenges to  the  panel  or  array  are  too  late  after  challenges  to  individuals, 
and  challenges  for  any  cause  are  available  after  general  examination  of 
the  proposed  juror;  but  either  may,  in  the  discretion  of  the  court,  be 
allowed  out  of  this  order;  at  least  if  no  objection  be  made. 

Under  the  Idaho  statute  the  district  attorney  is  properly  permitted  to  ex- 
haust his  challenge  for  cause  to  each  juror  before  passing  such  juror 
to  the  defense.    State  y.  Garden  (Idaho)  48  Pac.  1061. 

But  under  Ky.  Crim.  Code,  S  215,  requiring  each  party  to  exhaust  his  chal- 
lenges to  each  juror  before  the  other  begins,  a  defendant  cannot>  after 
the  panel  is  filled,  challenge  a  juror  who  was  accepted  by  the  common- 
wealth, and  not  challenged  1^  the  defense.  Wiggins  v.  Com*  20  Ky.  L. 
Bep.  908,  47  8.  W.  1073. 

C  Interroi^ting  proposed  juror. 

It  is  proper  to  allow  a  proposed  juror  to  be  interrogated  by  either 
party  before  any  formal  challenge  has  been  interposed.^ 

^Btate  T.  Lautensohlager,  22  Minn.  514;  Johnson  v.  State,  11  Lea,  47;  Dono- 
van ▼.  People,  139  Dl.  412,  28  N.  E.  964;  N.  Y.  Code  Crim.  Proc.  |  383; 
Carnal  ▼.  People,  1  Park.  CriuL  Rep.  272  (approving  the  somewhat  gen- 
eral practice  of  settling  questions  to  be  put  by  the  judge  to  each  juror) . 

The  oath  to  a  juror  challenged  and  sworn  for  eocamination  need  not  specify 
the  ground  of  challenge,  unless  this  be  required  by  oounsel  at  the  time. 
Poster's  Case,  13  Abb.  Pr.  N.  8.  372,  note. 

But  it  is  proper  for  the  trial  court,  in  a  criminal  case,  after  it  has  put 
tiie  usual  questions  to  the  jurors  on  defendant's  motion,  to  decline  to 
allow  defendant's  counsel  to  proceed  with  a  general  examination,  in  the 
absenoe  of  any  showing  of  why  the  jurors  should  be  questioned  further. 
Com,  V.  Thompson,  159  Mass.  66,  33  N.  £.  1111. 

iLiid  the  court  may  properly  refuse  to  permit  a  juror  to  be  interrogated  by 
eouned  lor  the  purpose  of  eliciting  information  so  that  the  right  of 
peremptory  challenge  may  be  intelligeiitly  used,  where  no  dhallenge  has 
been  interposed,  and  it  is  not  proposed  to  put  the  juror  under  oath. 
CKfford  y.  State,  61  N.  J.  L.  217,  39  AU.  721. 
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And  that  a  juror  was  rejected  without  giving  a  prisoner  opportunity  to 
cross-examine  him  is  no  ground  for  appeal,  where  there  is  nothing  to 
show  that  he  sought  to  ezerdse  the  right.  People  y.  Wood,  131  N.  T. 
617,  30  N.  £.  243. 

Nor  is  a  defendant  on  trial  for  the  illegal  sale  of  liquor  entitled  to  put  to 
each  juror  separately  a  general  question  as  to  his  views  in  regard  to  the 
morality  of  liquor  dealing,  where  the  court  has  already  put  the  inquiry 
to  the  panel  as  a  whole.    Btate  y.  Munch,  67  Mo.  App.  207. 

A  defendant  whose  plea  of  former  trial  and  oonyiction  is  tried  and  found 
against  him  before  a  trial  upon  the  general  issue  is  not  entitled  to  ex- 
amine the  jurors  before  proceeding  to  the  trial  of  the  general  issue,  to 
ascertain  if  any  member  has  any  bias  formed  from  the  eyidenoe 
and  proceedings  upon  the  special  plea,  as  he  is  entitled  to  but  one  trial, 
which  must  be  one  continuous  proceeding.  People  y.  Connor,  142  N.  T. 
130,  36  N.  £.  807. 

In  Shaw  y.  State,  82  Tex.  Grim.  Bep.  156,  22  S.  W.  588,  the  defendant  in- 
sisted upon  his  right  in  person  to  interrogate  the  yenireman  as  to  his 
qualifioaticas  as  a  jurcn*,  which  the  court  refused  to  permit,  insisting 
that  he  must  ask  through  his  counsel,  and  should  not  ask  the  questions 
in  person.  To  this  the  defendant  excepted,  but  it  was  h^d  that  the  dis- 
cretion of  the  court  was  not  abused,  nor  the  rights  <^  defendant  in- 
fringed, in  refusing  him  permission  to  interrogate  the  juror  imder  the 
circumstances  set  forth  in  the  bill  of  exceptions  as  qualified  by  the  court. 
The  discretion  was  not  exercised  until  the  defendant  resorted  to  irrel- 
eyant  and  impertinent  questions. 

In  Jones  y.  State,  35  Fla^  289,  17  So.  284,  it  was  ruled  upon  the  authority 
of  Pinder  y.  State,  27  Fla.  370,  8  Sa  837,  that  while  the  better  practice 
is  to  permit  examination  of  yeniremen  upon  their  voir  dire  by  the  coun- 
sel in  the  case,  still  there  is  nothing  in  the  statute  to  prohibit  the  court 
from  exclusiyely  burdening  itself  with  the  entirety  of  such  examination, 
if  it  sees  proper  to  do  so.  The  court  refused  counsd  permission  to  ex- 
amine a  juror  upon  his  voir  dire. 

In  Alabama  the  statute  lays  down  the  rule  for  ascertaining  the  qualifica^ 
tions  of  jurors  and  the  cause  of  challenge,  and  neither  party  has  a  right 
to  interrogate  a  juror  before  he  is  challenged.  Homshy  y.  State,  04  Ala. 
55,  10  So.  522.  The  question  sought  to  be  put  to  the  jurcNr  in  this  case 
was  whether  he  was  willing  to  accord  to  a  negro  as  fair  a  trial  as  he 
would  to  a  white  person. 

In  Connecticut  the  accused  is  not  entitled,  as  matter  of  strict  right,  to  ex- 
amine each  juror  under  oath ;  but  the  practice  is  controlled  largely  by 
the  discretion  of  the  trial  court  State  y.  Lee,  69  Oonn.  186,  37  AtL 
75.    Refusal  to  permit  such  examination  was  uphdd  in  this  case. 

In  Georgia,  when  the  challenge  to  the  poll  is  made,  it  is  the  duty  of  the 
court  to  put  the  juror  upon  his  voir  dire,  and  to  ask  him  such  questions 
as  will  test  his  fairness  and  impartiality.  He  may  ask  him,  or  cause 
him  to  be  asked  by  counsel,  the  statutory  questions  prescribed  for  use  in 
the  trial  of  felonies,  or  such  other  questions  as  will  test  his  impartiality 
between  the  state  and  the  accused.    Welle  y.  State,  102  Qa.  658,  29  S. 
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E.  442.  And  upon  a  trial  for  a  misdemeanor  there  is  no  right  to  ex- 
amine  a  juror  upon  his  voir  dire  without  first  ehallengiDg  him  and  as- 
signing a  cause  of  ohallenge.    Schnell  v.  State,  92  Qa.  460,  17  8.  E.  966. 

In  Story  y.  State,  68  Miss.  609,  10  So.  47,  it  was  held  that  there  was  noth- 
ing prejudicial  to  the  defendant  in  the  rule  announced  by  the  presiding 
Judge  for  the  examination  of  jurors.  Tliat  rule  was  that  the  judge 
would  undertake  the  examination  of  jurors  upon  their  innr  dire  touching 
their  competency,  permitting  and  inviting  counsel  to  suggest  any  ques- 
tions they  desired  to  he  asked,  but  not  permitting  them  directly  to  in- 
terrogate the  jurors  upon  the  subject  of  their  competency;  and  alter 
each  juror  had  been  found  ocmipetent  by  the  Judge,  he  was  then  to  be 
examined  by  counsel  directly,  with  a  view  to  peremptory  challenge,  but 
for  no  other  purpose.  "The  rule  thus  announced,"  said  the  court,  "is 
to  be  commended  rather  than  reprehended,  for  its  operation  is  to  pre- 
vent an  unnecessary  consumption  of  the  time  of  the  court,  assures  full 
and  impartial  examination  of  jurors,  and  violates  no  right  of  one 
charged  with  crime.  Under  its  operation  an  impartial  jury,  against  no 
member  of  which  is  objecticm  taken,  was  secured  to  the  accused,  without 
his  having  e^dbausted  the  peremptory  challenges  allowed  him  by  law.'' 

7.  —  after  juror  swonu 

It  is  in  the  discretion  of  the  courts  even  after  a  juror  has  been 
sworn,  to  allow  him  to  be  further  interrogated,*  and  if  cause  of  disr 
qualification  be  shown,  a  challenge  for  cause  may  be  interposed  and 
sustained.^ 

^People  V.  Damon,  13  Wend.  351.  See  also  DihDOrth  v.  Com,  12  Gratt.  6S9, 
05  Am.  Dec  264,  where  it  is  held  that  it  may  be  done  at  any  time  before 
verdict  rendered,  and  at  request  of  the  commonwealth,  for  like  cause,  at 
any  time  when  the  discharge  of  the  jury  without  the  consent  of  the 
prisoner  would  not  result  in  the  discharge  of  the  latter. 

But  Vaughan  v.  State,  58  Ark.  353,  24  S.  W.  885,  holds  that  failure  to  ob- 
ject to  a  Juror  precludes  objecticwi  to  a  re-examination  of  him  after  his 
acceptance. 

And  in  State  v.  Donelon,  45  La.  Ann.  744,  12  So.  922,  it  was  held  that  after 
a  Juror  had  been  interrogated  and  cross-interrogated  on  his  voir  dire  aa 
to  his  qualifications,  and  had  been  adjudged  competent  by  the  trial 
Judge,  defendant's  counsel  had  no  right  to  reopen  the  question  of  compe- 
tency, and  investigate  it  anew. 

^People  V.  Damon,  13  Wend.  351;  MoQuire  v.  State,  37  Miss.  369  (no  error 
to  sustain  a  challenge  by  the  state  to  a  juror,  for  cause,  after  he  had 
been  sworn,  no  testimony  having  yet  been  introduced) . 

In  People  v.  Durrant,  116  Cal.  179,  48  Pac  75,  it  was  held  that  the  trial 
eourt  has  power  imder  Gal.  Pen.  Gode^  §  1068,  so  providing,  on  the  im- 
paneling of  the  Jury  in  a  criminal  cause,  and  before  the  completion  of 
the  panel,  to  permit  the  re-examination  of  a  juror  who  has  been  ac- 
eepted,  and  to  excuse  such  juror  on  his  being  peremptorily  challenged. 

As  to  power  to  set  aside  without  challenge,  see  infra,  §  126. 
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8.  Wliat  questions  allowable. 

Upon  the  trial  of  a  challenge  for  cause,  the  proposed  jiiror  may  be 
asked  any  pertinent  question  tending  to  establish  the  ehallenge,^  and 
not  tending  to  disgrace  him.* 

^BeynoldM  ▼.  United  Staiet,  98  U.  8.  146,  26  L.  ed.  244;  Johnson  ▼.  Btate^ 
11  Lea,  47. 

Thus,  the  prosecuting  <^cer  may  ask  jurors,  on  a  murder  trial,  if  they  have 
conscientious  scruples  against  capital  punishment.  State  ▼.  Clark,  32 
La.  Ann.  658;  State  v.  Dooley,  89  Iowa,  684,  67  N.  W.  414  (the  question 
not  precluded  by  Iowa  Code,  §  4407) ;  State  ▼.  Foster,  91  Iowa,  164,  69 
N.  W.  8;  Jones  v.  Com.  14  Ky.  L.  Rep.  223,  19  8.  W.  844;  State  r.  Oar- 
rington,  11  S.  D.  178,  76  N.  W.  326. 

And  it  is  error  to  refuse  to  allow  questions  tending  to  show  that  the  juror 
is  a  member  of  a  committee  the  members  of  which  have  agreed  to  indem- 
nify each  other  for  any  prosecution  that  defendant  may  institute  against 
them  for  false  imprisonment.    Fleming  v.  State,  IJ  Ind.  234. 

8o,  one  on  trial  for  murder  is  entitled  to  ask  jurors  if  they  have  formed  an 
opinion  that  he  is  guilty,  and  believe  at  the  time  that  he  is  guilty,  and 
ought  to  be  himg.  Randle  v.  State,  34  Tex.  Grim.  Rep.  43,  28  8.  W. 
953.  And  one  on  trial  for  keeping  a  house  of  assignation,  in  exercising 
her  right  to  challenge  peremptorily,  may,  where  she  admits  keeping  the 
house  specified  at  the  time  charged,  ask  a  juror,  in  order  to  show  actual 
bias,  if  he  has  heard  any  statement  as  to  the  character  of  the  house 
from  which  he  has  formed  an  opini<m  of  its  character.  State  ▼.  Bres- 
land,  59  Minn.  281,  61  N.  W.  450.  Compare  Epps  ▼.  State,  102  Ind. 
539,  1  N.  E.  491,  where  it  was  held  not  error  to  refuse  to  allow  the  ques- 
tion, "When  you  have  an  opinion  on  any  subject,  does  it  take  much 
evidence  to  remove  it?"  And  in  People  v.  Ah  Lee  Boon,  97  Gal.  171,  31 
Pac.  933,  it  was  held  to  be  within  the  sound  discretion  of  the  trial  court 
to  permit  leading  questions  to  be  put  to  jurors  challenged  for  actual 
bias  because  of  their  having  formed  and  expressed  an  opinion  based 
upon  common  rumor,  and  having  a  low  opinion  of  the  value  of  Ghinese 
testimony. 

Again,  on  the  trial  of  an  accomplice,  defendant  may  ask  the  juror  if  he  has 
formed  an  opinion  as  to  the  guilt  of  the  principal  offender.  Arnold  v. 
State,  9  Tex.  App.  435;  State  v.  Steeves,  29  Or.  85,  43  Pac.  947.  But 
Peddy  v.  State,  31  Tex.  Grim.  Rep.  547,  21  S.  W.  642,  holds  that  it  is 
not  error  on  a  murder  trial  to  refuse  to  permit  defendant's  counsel  to 
ask  the  jurors  whether  from  hearsay  or  otherwise  they  have  formed  a 
conclusion  as  to  i^e  guilt  or  innocence  of  a  oooonspirator  who  has  been 
previously  tried  and  convicted,  and  is  claimed  by  the  state  to  have  been 
tlie  instigator  of  the  conspiracy,  where  there  is  direct  testimony  that  de- 
fendant was  present  at  the  homicide,  as  well  as  many  drcumstaaces  in 
evidence  corroborative  of  such  testimony. 

But  questions  as  to  what  the  jurors  would  or  would  not  decide  in  a  sup- 
posed state  of  the  evidence^  or  as  to  what  credibilily  they  would  give 
to  certain  evidence  if  adduced,  are  not  allowable  upon  their  examina- 
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tion  on  voir  dire.  Com,  v.  Van  Horn,  4  Lack.  L.  Ne?ra,  63 ;  Jenkins  ▼. 
State,  31  Fla.  196,  12  Sa  677 ;  Btaie  v,  EveHtt,  14  Wash.  574,  46  Pac. 
150;  State  y,  Holedger,  15  Wasli.  443,  46  Pac.  662.  So  held  also  of  the 
question  whether  the  neglect  or  refusal  of  defendant  to  testify  in  his 
own  behalf  would  create  any  presumption  against  him  in  the  juror's 
mind.  Com,  v.  Wirehaok,  190  Pa.  138,  42  Atl.  542.  But  in  People  v. 
Keefer,  97  Mich.  15,  56  N.  W.  105«  a  trial  for  violation  of  the  Michigan 
local-option  law,  it  was  held  that  defendant  should  be  allowed  to  ask  the 
jurors  in  which  way  they  would  give  a  verdict  on  the  charge  of  engaging 
in  the  saloon  business,  if  the  evidence  was  equally  balanced. 

Vor  is  it  proper  to  ask  a  juror  on  a  trial  for  murder  if  he  would  find  a  man 
guilty  on  circumstantial  evidence.  Lamhright  v.  State,  34  Fla.  564,  16 
6o.  582.  And  questions  asked  proposed  jurors,  as  to  whether  th^  "un- 
derstand the  meaning  of  a  circumstantial-evidence  case,"  and  as  to 
whether  a  case  hypothetically  stated  depends  upon  circumstantial  evi- 
dence, are  properly  excluded.    Roherson  v.  State,  40  Fla.  509,  24  So.  474. 

Kor  is  it  proper  to  ask  a* juror  on  his  voir  dire  whether  he  would  give  the 
defendant  the  benefit  of  every  reasonable  doubt,  if  the  court  should  fail 
or  neglect  to  instruct  him  so  to  do.  Brovon  v.  State,  40  Fla.  459,  25  So. 
63.  And  a  question  to  a  juror  on  his  voir  dire  is  improper,  which  seeks 
to  learn  if  he  would  return  a  verdict  in  favor  of  defendant  should  a  rea- 
sonable doubt  remain  regarding  his  guilt  after  hearing  the  testimony 
and  instructions.  State  v.  Bokien,  14  Wash.  403,  44  Paa  889.  And  in 
State  V.  Hinton,  49  La.  Ann.  1354,  22  Sa  617,  it  was  held  that  the  court 
might  properly  exclude  a  question  to  a  juror  on  a  murder  trial  on  his 
voir  dire,  whether  h«  would  acquit  the  defendant  if  from  the  evidence 
he  had  a  reasonable  doubt  whether  he  acted  in  self-defense,  where  the 
Juror  had  already  answered  affirmatively  a  question  as  to  whether  he 
would  give  the  defendant  the  benefit  of  the  doubt  if  he  had  a  reasonable 
doubt  as  to  his  guilt. 

Again,  hypothetical  questions  calling  for  the  juror's  opinion  on  the  race 
problem  and  his  belief  in  the  superiority  of  the  white  raoe^  and  that 
negroes  ought  to  be  tried  by  white  jurors,  are  irrelevant;  and  the  an- 
swers thereto  cannot  affect  his  qualifications,  if  he  has  no  prejudice 
against  defendant  personally.  State  v.  Casey,  44  La.  Ann.  969,  11  So. 
583.  But  in  Pinder  v.  State,  27  Fla.  370,  8  So.  837,  a  trial  of  a  negro,  it 
was  held  error  to  exclude  a  question  to  the  jurors  on  their  voir  dire  as 
to  whether  they  could  give  defendant  as  fair  and  impartial  a  trial  as 
they  could  give  a  white  man  upon  the  same  evidence. 

^Meehanicsi'  A  P.  Bank  v.  Smith,  19  Johns.  115;  Ryder  v.  State,  100  Gku  528, 
38  L.  R.  A.  721,  28  S.  £.  246. 

Or,  as  Blackstone  says,  "with  regard  to  such  causes  of  challenge  as  are  not 
to  his  dishonor  or  discredit  •  •  .  to  his  disgrace  or  disadvantage." 
3  HI.  Com.  364. 

Or,  as  expressed  in  People  v.  Fuller,  2  Park.  Grim.  Rep.  16,  such  questions 
as  do  not  "impeach  his  character  or  motives."  S.  P.,  State  v.  Mann,  83 
Mo.  589. 
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9.  —  limiting  the  inquiry. 

The  court  has  power  to  control  the  extent  of  the  inquiry,  and  con- 
fine it  to  questions  going  directly  to  facts^  bearing  on  the  disquali- 
fication suggested  by  the  challenge  under  consideration.^ 


*Penn9ylvania  Co,  ▼.  Rudel,  100  III.  608  (civil  case,  holding  it  not  error  to^ 
exclude  the  question,  "State  hriefly  your  idea  of  the  duties  of  a  juror/' 
even  when  the  avowed  object  is  to  test  the  mental  capacity).  And  see 
Epps  v.  State,  102  Ind.  539,  1  N.  E.  401,  supra,  §  8,  note  1. 

In  Com.  y.  Gee,  0  Gush.  174,  after  the  questions  prescribed  by  statute  had 
been  put,  the  counsel  for  the  defendants  insisted  upon  the  right  to  have 
other  questions  put  to  the  jurors,  for  the  purpose  of  furnishing  ground 
for  their  exclusion  from  the  panel,  and  they  further  insisted  that  th^ 
had  the  right  personally  to  interrogate  the  jurors  for  this  purpose.  But 
the  court  ruled  that  the  whole  matter  relative  to  the  examination  of 
jurors,  beyond  the  provisions  of  the  statute,  is  one  that  must  be  left  to 
the  sound  judgment  and  judicial  discretion  of  the  presiding  judge.  This 
applies  not  only  to  the  propounding  of  further  questions  to  the  jurors, 
but  also  to  the  manner  of  putting  them.  The  counsel  of  a  party  has  nq 
right  personally  to  interrogate  the  jurors  with  a  view  of  showing  their 
bias' or  prejudice  by  facts  drawn  out  by  a  cross-examination  or  some- 
tliing  very  like  it.  The  orderly  ccMiducting  of  trials  will  be  better  pro> 
moted  by  adhering  as  a  general  rule  to  the  usual  practice  of  interro- 
gating the  jurors  by  questions  propounded  by  the  court  or  by  its  order. 
See  also  Com,  v.  Wamer,  173  Mass.  541,  54  N.  E.  353.  And  the  court 
may,  in  the  exercise  of  this  discretion,  refuse  to  ask  a  juror,  in  a  prose- 
cution for  unlawfully  selling  liquors,  as  to  whether  he  has  any  prejudice 
against  such  sales  that  would  prevent  him  from  giving  the  same  weight 
to  the  seller's  testimony  as  he  would  give  any  other  witness.  Com.  v. 
Poisaoii,  157  Mass.  510,  32  N.  E.  006. 

And  in  State  v.  Chapman,  1  6.  D.  414,  10  L.  R.  A.  432,  47  N.  W.  411,  it  is 
held  tliat  the  extent  to  which  a  party  should  be  allowed  to  go  on  the 
examination  of  a  person  called  as  a  juror  is  not^  and  cannot  be,  governed 
by  any  fixed  rules.  Much  rests  in  the  discretion  of  the  court  as  to  what 
questions  may  or  may  not  be  answered ;  but  in  practice  very  great  lati- 
tude is  and  generally  ought  to  be  indulged.  To  the  same  effect,  Nealon 
V.  People,  39  111.  App.  481. 

The  examination  of  jurors  on  their  voir  dire  in  criminal  trials  need  not  be 
confined  to  the  questions  formulated  in  McClellan's  (Fla.)  Dig.  §  10,  p. 
446,  but  may  be  varied  and  elaborated  as  the  circumstances  seem  to  re- 
quire, to  obtain  a  fair  and  impartial  trial.  Pinder  v.  State,  27  Fla.  370, 
8  So.  837.    To  the  same  effect,  State  v.  Nance,  25  S.  C.  168. 

A  conviction  will  not  be  reversed  because  counsel  for  defendant  were  re> 
quired  to  change  a  question  asked  one  of  the  jurors  so  that  it  would  not 
suggest  that  such  juror  would  have  a  ^'desire"  to  give  his  verdict  one 
way  or  the  other  if  the  evidence  were  even,  and  was  required  to  ask  the 
Juror  whether  he  would  have  a  desire  to  give  his  verdict  one  way  or  the 
other,  or  which  way  he  would  find  in  such  case.  People  v.  CiUdwell^  107 
Mich.  374,  65  N.  W.  213. 
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But  gFuitiiig  defendants  but  ten  minutes  for  the  examination  of  the  list 
of  jurors  summoned  on  a  special  venire  will  not  justify  a  reversal,  where 
it  does  not  appear  that  defendants  were  prejudiced  by  failure  to  give  a 
longer  time.    Carthaua  v.  State,  78  Wis.  560,  47  N.  W.  629. 

*8taffner  ▼.  Biate,  9  Tez.  App.  440,  adding  that  the  juror  is  not  to  be  ex- 
amined like  a  witness  under  cross-examination. 

10.  Adducing  other  evidence. 

After  a  proposed  juror  has  been  challenged,  other  witnesses  may 
be  called  and  examined  by  either  partj.^ 

^People  V.  Fuller,  2  Park.  Crim.  Rep.  16;  N.  Y.  Ck)de  Grim.  Proc.  §  384. 
Compare  State  ▼.  Linde,  54  Iowa,  139,  6  N.  W.  168,  holding  it  not  error 
to  deny  defendant's  motion  to  introduce  oral  evidence  to  prove  grounds 
of  challenge. 

And  the  court  need  not  ask  each  juror  on  his  voir  dire  if  he  has  any  inter- 
est in  the  conviction  or  acquittal  of  defendant,  or  has  made  any  promise 
or  given  any  assurance  that  he  would  acquit  or  convict  him,  under  Ala. 
Code,  S  4332,  providing  that  such  cause  for  challenge  need  not  be  proved 
by  the  oath  of  the  juror,  but  may  be  established  ''by  other  testimony 
only."    Bridge*  v.  State,  110  Ala.  15,  20  8o.  348. 

So,  the  district  attorney  may  properly  obtain  information  from  the  clerk 
of  the  court  as  to  the  fairness  and  respomdbilily  of  the  jurors,  where 
he  is  a  stranger  in  the  parish.  State  v.  Oriffin,  48  La.  Ann.  1409,  20  So. 
905. 

11.  Waiver. 

A  party  having  a  right  to  challenge  may  decline  to  do  so,  and  the 
adverse  party  cannot  insist  that  the  right  be  exercised.^ 

^Murphy  v.  State,  87  Ala.  142  (murder).  In  this  case  a  statute  provided 
that  it  should  be  a  good  challenge  for  cause  by  the  state  in  all  capital 
trials  that  a  juror  had  a  fixed  opinion  against  capital  punishment.  But 
it  was  held  that  the  accused  could  not  compel  the  state  to  challenge 
the  juror  if  the  state  was  willing  to  waive  the  right. 

In  Black  v.  State,  9  Tex.  App.  328,  the  trial  court  sustained  a  challenge  by 
the  state  to  a  juror  because  he  was  related  to  the  prosecutor.  Held 
error,  this  challenge  being  available  only  to  the  accused. 

So,  defendant  in  a  criminal  trial  may  waive  his  right  under  the  Illinois 
statute  of  having  four  jurors  tendered  as  a  panel,  and  upon  waiving 
that  right  after  two  panels  of  four  jurors  each  have  been  accepted  and 
sworn,  it  is  within  the  discretion  of  the  court  to  call  one  or  three  jurors, 
and  require  the  parties  to  pass  upon  them.  Kirkham  v.  People,  170  111. 
9,  48  N.  E.  465. 

But  the  court  may  set  aside  without  challenge.    See  infra,  §  126. 
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12.  Withdrawing. 

A  challenge  for  cause  to  an  individual  juror^  which  has  been  eubt 
tained,  cannot  be  withdrawn.* 

^Siate  ▼.  AUen,  46  Coim.  531;  7«(uio  y.  Btate,  2  Head,  458;  State  ▼.  Lauten-^ 
schlager,  22  Minn.  514;  Biddle  ▼.  State,  67  Md.  304,  10  Atl.  794.  Com- 
pare Piereon  v.  People,  70  N.  Y.  424,  36  Am.  Bep.  524,  Affirming  IS 
Hun,  230,  where  it  was  held  that  a  challenge  to  the  array  could  be  with- 
drawn after  it  was  sustained,  and  that  withdrawing  it  waived  the 
irregularity  on  which  it  iras  founded. 

n.  Gbounds  of  challbngb. 

13.  Acquaintance. 

See  infra,  §§  24,  49. 

14.  Adverse  party  in  civil  action. 

That  the  proposed  juror  is  a  party  adverse  to  the  defendant  in  a 
civil  action  is  a  ground  of  challenge  for  implied  bias,  and  an  ab- 
solute disqualification,  as  matter  of  law,  if  the  action  implies  malice 
or  displeasure.* 

If  not,  it  is  not  necessarily,  as  matter  of  law,  a  disqualification  at 
common  law,  but  the  question  is  whether  he  is  actually  biased.^ 

^Pringle  ▼.  Huee,  1  Cow.  438,  note. 

•/bid. 

But  N.  T.  Code  Crim.  Proc.  §  376,  subd.  1,  and  §  377,  subd.  3,  disregard  the 
distinction,  and  make  it  a  disqualification,  as  matter  of  law,  in  all  cases. 

In  North  Carolina  a  statute  proyides  that  a  juror  who  has  a  suit  pending^ 
and  at  issue  in  the  court  in  which  the  accused  is  being  tried  is  incompe- 
tent. State  y.  Parish,  104  N.  C.  670,  10  S.  E.  457.  But  a  prosecuting 
witness  is  not  a  "party  to  an  action,"  within  the  provisi(ms  of  the  Btai> 
ute.  "The  state  and  the  defendant  are  the  only  parties  to  a  criminal 
action  by  indictment.  Indeed,  the  disqualification  attaches  only  to  a 
party  to  a  suit  pending  and  at  an  issue,  and  it  is  doubted  if  it  apply  at 
all  to  a  defendant,  even  in  a  criminal  action."  State  v.  Brady,  107  K. 
C.  822,  12  S.  E.  325. 

15.  Affinity. 

Affinity  within  the  ninth  degree  to  the  person  allied  to  be  in- 
jured by  the  crime  charged,  or  on  whose  complaint  the  prosecution 
was  instituted,  or  to  the  defendant,  is,  as  matter  of  law,  a  disqualifi- 
cation.^ 

^See  authorities  dted  under  infra,  ^ 
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16. — Iiow  oonitituted. 

The  affinity  muBt  consist  of  a  direct  marriage  tie  between  one  of 
such  persons  and  the  other,  or  the  blood  relations  of  the  other.  Af- 
finity by  reason  of  the  marriage  of  a  relation  of  one  to  a  relation  of 
the  other  raises  only  a  question  whether  there  is  bias  as  matter  of 
fact* 

Thus,  cm  an  indictment  for  murder,  a  proposed  juror  who  stated  that  the 
sons  of  his  wife  by  a  former  husband  were  seomd  cousins  to  the  d^ 
ceased,  and  that  his  wife  was  still  living,  was  held  to  be  competent,  in 
MoBes  y.  State,  11  Humph.  232. 

8o,  there  is  no  relationship  between  the  prosecutor  and  a  juror  whose 
granduncle  married  the  grandmother  of  the  prosecutor,  so  as  to  dis- 
qualify the  juror,  where  he  is  not  a  descendant  of  sudi  marriage.  Ifo- 
Duffle  y.  State,  00  Ga.  786,  17  8.  E.  105. 

And  that  a  juror's  brotber  married  the  prisoner's  sister  does  not  render 
him  incompetent  to  sit  upon  the  trial,  since  marriage  does  not  relate  any 
of  the  husband's  kindred  to  those  of  the  wife.  Bums  y.  State,  80  Qa. 
627,  15  8.  E.  748. 

And  that  a  relative  of  the  prosecutor  married  a  relative  of  another  person 
does  not  make  the  latter  related  to  the  prosecutor,  either  by  consanguin- 
ity or  affinity,  so  as  to  disqualify  him  to  act  as  juror.  Keener  v.  State, 
07  Ga.  388,  24  8.  E.  28. 

Kor  is  a  juror  whose  second  cousin  married  a  first  cousin  of  the  prisoner 
incompetent  in  North  Carolina  by  reason  of  consanguinity  or  affinity. 
State  V.  Fidler,  114  N.  C.  885, 10  8.  E.  707. 

Nor  is  a  juror  in  a  criminal  case  in  Montana  disqualified  because  he  is  a 
brother-in-law  of  the  district  attorney,  who  is  prosecuting, — especially 
where  his  examination  upon  his  voir  dire  does  not  at  all  tend  to  show 
any  bias,  either  implied  or  actual.  State  v.  Cadotte,  17  Hoot.  315,  42 
Pac.  857. 

17.  —  termination. 

The  affinity  must  be  one  subsisting  at  tbe  time.  The  death  of  one 
ci  the  parties  to  the  marriage  through  which  it  is  traoed^  without 
leaving  issue  of  such  marriage  surviving,  terminates  the  affinity.^ 

*Bishop,  Crim.  Proc  §  001;  Proffatt^  Trial  by  Juiy,  |  174;  State  v.  Shaw, 
25  N.  C.  (3  Ired.  L.)  532  (holding  competent  a  proposed  juror  who  was 
cousin  to  the  prisoner's  former  wife,  who  was  dead,  leaving  no  off- 
spring) ;  Cain  ▼.  Ingham,  7  Oow.  478  (civil  case^  holding  proposed  tales- 
man competent  where  his  father  had  married  the  defendant's  brother's 
widow,  the  father  being  dead  at  the  time  of  the  trial) ;  Miller  v.  State, 
07  Ga.  653,  25  S.  B.  36G  (holding  that  a  juror  is  not  incompetent  because 
of  the  relationship  of  his  deceased  wife  to  the  accused,  unless  such  wife 
left  issue). 
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18.  —  burden  of  Bhowing. 

AflSnity  once  being  shown  by  the  party  challenging,  it  is  for  the 
other  party  to  show  that  it  has  been  terminated  by  death;  and  if  that 
fact  is  not  shown^  the  challenge  should  be  sustained.^ 

^Jaques  v.  Com,  10  Gratt.  690. 

19.  Age. 

At  common  law  and  under  the  New  York  statute  a  proposed  juror 
is  disqualified  if  less  than  twenty-one  or  more  than  sixty  years  of 
age;  and  this  disqualification  is  ground  of  challenge^  as  matter  of 
law.* 

»N.  Y.  Code  Civ.  Proc.  §§  1027,  1126;  N.  Y.  Code  Crim.  Proc.  §  375,  subd.  2. 
But  in  the  city  and  county  of  New  York  the  limit  is  seventy  years.  N. 
Y.  Code  Civ.  Proc.  §  1079.     See  Ala.  Code,  §  4300;  Ga.  Code,  fi  4681. 

Contra,  under  the  statutes  of  some  of  the  states.  Brown  ▼.  State,  40  Fla. 
460,  26  So.  63  (Fla.  Rev.  SUt  fi  1150) ;  State  y.  York,  7  Kan.  App.  201, 
53  Pac.  838  (Kan.  Gen.  Stat  1897,  chap.  94,  §  17) ;  People  y.  Rawn,  90 
Hich.  377,  51  N.  W.  522.  And  under  the  Maine  statute  (chap.  106,  §  2) 
providing  that  the  board  of  municipal  officers,  "at  least  once  in  every 
three  years  shall  prepare  a  list  of  jurors,  under  the  age  of  seventy  years, 
qualified  to  serve  as  jurors,"  it  is  held  that  this  does  not  disqualify  a 
person  over  that  age,  but  merely  gives  him  an  exemption.  State  v.  Day, 
79  Me.  120,  8  Atl.  544.  Compare  United  States  v.  Angney,  6  Mackey,  66 
(holding  the  juror's  fraudulent  concealment  of  his  lack  of  this  qualifi- 
cation ground  for  new  trial) ;  Burroughs  v.  State,  33  Ga.  43  (holding 
it  a  sufficient  ground  for  a  new  trial  where  the  fact  of  the  juror's  dis- 
qualification on  account  of  age  was  unknown  to  the  accused  until  after 
the  trial).  Contra,  WUliame  v.  State,  37  Miss.  407.  See  also  Munroe 
y.  Brigham,  19  Pick.  368  (denying  motion  to  set  aside  verdict  on  this 
ground,  because  the  Massachusetts  statute  exempts  persons  over  sixty- 
live  years  of  age,  but  does  not  disqualify  them) ;  Moore  y.  Caea,  10  Kan. 
288;  Murphy  y.  People,  37  111.  447. 

80.  Jllienage. 

Alienage  is  an  absolute  disqualification.^ 

^Hirsh,  Juries,  §  436;  PeopU  y.  Barker,  60  Mich.  277,  27  K.  W.  539  (holding 
it  not  improper  for  the  court,  upon  discovering  an  alien  upon  the  panel 
after  it  has  been  sworn,  but  before  further  proceedings  are  had,  to  dis- 
charge him,  and  direct  another  juror  to  be  drawn  in  his  stead,  giving 
permission  meantime  to  the  defendant  to  challenge  the  other  eleven 
jurors,  either  peremptorily  or  for  cause) ;  Borat  v.  Beeoker,  6  Johns.  332 
(civil  case  holding  it  error  to  overrule  challenge).  And  in  People  ir. 
Spiegel,  75  Hun,  161,  26  K.  Y.  Supp.  1041,  it  was  held  that  a  person  of 
foreign  nationality  may  be  properly  rejected  as  a  juror,  on  the  ground 
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of  general  inoompetenfiyj  where  it  is  apparent  that  he  does  not  compre- 
hend  all  the  questions  put  to  him.    See  also  infra,  §  49. 

But  see  State  v.  Quarrel,  2  Bay,  150^  1  Am.  Dec  637,  holding  that,  if  the 
accused  allows  the  alien  to  bo  sworn  without  objection,  the  alienage  is 
not  ground  for  a  new  trial. 

And  Brown  v.  People,  20  Colo.  161,  36  Paa  1040,  holds  that  the  verdict  on 
a  trial  for  an  offense  which  is  not  capital  is  not  per  se  vitiated  because 
one  of  the  jurors  is  an  alien.  And  Territory  v.  Baker,  4  N.  M.  236,  13 
Pac  30;  and  Territory  v.  Anderson,  4  N.  M.  213,  13  Pac.  21,  hold  that 
the  fact  that  an  alien  sat  on  a  jury  without  objection  is  not  ground  for 
reversaL  See  also  Bea  r.  Sutton,  8  Bam.  &  C.  417  (conspiracy) ;  Ohaee 
V.  People,  40  111.  352;  State  y.  Vogel,  22  Wis.  471  (holding  that  ex- 
ception after  verdict  is  insufficient  except  in  a  capital  case) .  In  Sehu- 
maker  v.  State,  5  Wis.  324,  a  murder  trial,  it  was  held  error  to  deny  a 
motion  for  a  new  trial  for  alienage  of  a  juror,  it  appearing  that  such 
alienage  was  unknown  till  after  the  verdict.  See  also  Hill  v.  People,  16 
Mich.  351 ;  Johr  v.  People,  26  Mich.  427  (holding  the  rule  to  be  other- 
wise in  a  dvil  case) . 

In  Territory  v.  Hart,  7  Mont.  480,  17  Pac.  718,  it  was  held  not  error  to 
allow  naturalization  to  be  perfected  when  the  alienage  was  discovered  in 
the  course  of  the  triaL 

21.  Animodty. 
See  infra,  §  84. 


.  Anociation. 

See  infra,  §§  62,  63. 

23.  Attendance  at  examination. 

The  mere  fact  of  having  heard  part  of  the  evidence  before  the 
committing  magistrate,  and  formed  some  opinion  upon  it,  does  not, 
as  matter  of  law,  necessarily  disqualify.^ 

^Monroe  v.  State,  23  Tez.  210,  76  Am.  Dee,  58.    Compare  notes  to  infra,  {§ 
72  and  74. 

21  Attomey's  relation  to  juror. 

Casual  acquaintance  with,^  or  unfriendly  feeling  toward,*  an  at- 
torney engaged  in  the  cause,  is  not^  as  matter  of  law,  necessarily  a 
disqualification.' 

'People  V.  MeQuade,  110  N.  Y.  284,  1  L.  R.  A.  273, 18  N.  E.  156;  S.  C,  with 
note  in  21  Abb.  N.  C.  417,  holding  it  error,  as  matter  of  law,  to  sustain 
a  challenge  founded  on  the  fact  that  the  proposed  juror  once  incidental!/ 
oonsulted  the  attorney  on  a  matter  not  connected  with  the  cause. 

•HuteMneon  y.  State,  19  Neb.  262,  27  N.  W.  118. 
Abbl  Gb.— 15. 
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*A  juror  who  lodges  ai  a  paying  boaHer  in  tba  home  of  an  attorney  during 
court  week,  up  to  the  call  ol  a  criminal  case  in  which  the  attorney  is 
counsel  for  the  prosecution^  is  not  for  that  reas<Mi  alone  absolutely  dis> 
qualified  to  sit  as  a  juror  in  that  case.  Statham  t.  State,  84  Ga.  17,  10 
8.  R  493. 

As  to  client  of  attorney,  see  infro,  §  SI, 

26.  Bet  pending. 

The  fact  that  the  proposed  juror  has  a  bet,  however  trivial,  de- 
pending on  the  result  of  the  trial,  is,  at  common  law,  a  disqualifi- 
cation.^ 

^OluveriuB  v.  Com,  81  Va.  787  (holding  that  the  act  of  the  court  in  standing 
the  juror  aside,  eren  alter  he  had  been  sworn,  was  proper,  the  common- 
wealth being  ignorant  of  the  fact  of  the  wager  at  the  time  he  was  ac- 
cepted), Citing  with  approval  Beaton  ▼.  8wem,  58  Iowa,  41,  UN.  W. 
726;  Essex  y.  McPherson,  64  III.  349  (granting  a  new  tzial  when  it  ap- 
peared after  trial  that  one  of  the  jurors  had  made  a  bet  of  a  nedctie 
that  the  result  would  be  in  favor  of  the  defendant;  civil  ease) . 

Under  the  New  York  statute  (Code  Crim.  Proc  fi§  376,  377),  it  only  raises 
the  question  whether  the  juror  is  actually  biased* 

26.  Business  relations  with  codefendant. 

That  a  juror  had  had  business  relations  with  a  codefendant  of 
the  prisoner  (who  severed  in  his  defense),  and  that  he  supposed  him- 
self to  entertain  a  feeling  of  ^^ias  at  the  outset,"  has  been  held  to  bo 
a  good  cause  for  challenge.^ 

^Minich  v.  People,  8  Colo.  440,  9  Pac.  4. 

Under  the  New  York  statute  it  only  raises  the  question  whether  he  is  ac- 
tually biased. 

27.  Challenge  on  a  preYiouB  occasion. 

The  fact  that  a  juror  was  challenged  peremptorily  on  a  previous 
trial  of  the  same  cause,^  or  that  he  was  so  challenged  on  the  trial  of 
another  person  concerned  in  the  same  crime,^  is  not  necessarily,  as 
matter  of  law,  a  disqualification. 

^Wilson  V.  State,  3  Tex.  App.  63;  Com.  v.  Hailstock,  2  Oratt.  664;  Stat^  v. 
Henley,  R.  M.  Charlt.  (Ga.)  605;  Robertson  v.  State,  4  Lea,  425;  Easter- 
tcood  V.  State,  34  Tex.  Crim.  App.  400,  31  S.  W.  294. 

*Cargen  v.  People,  30  Mich.  549. 

The  fact  that  certain  persons  have  shown  themsdvee  to  be  incompetent  to 
serve  as  jurors  in  one  case  is  not  evidence  that  they  are  inoompeteat  to 
serve  in  another.    State  v.  Fairlamb,  121  Mo.  187,  26  a  W.  890. 
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28.  Gharaoter. 

Under  the  Kew  York  statute,  bad  character  is  a  ground  for  chal- 
lenge.^ 

'N.  Y.  Code  dv.  Proe.  |  1027«  subd.  6,  providing,  tts  to  the  state  at  large 
other  than  New  York  and  Kings  counties,  that  the  juror  must  be  of 
"fair  character,  of  approved  integrily."  In  "Sew  York  and  EaDgs  coun- 
ties the  provision  is  that  he  must  be  ''of  sound  mind  and  good  charac* 
ter." 

K.  Y.  Code  Civ.  Proc.  §  1079,  subd.  5,  §  1126,  subd.  5. 

K.  Y.  Code  Crim.  Proc.  §  375,  subd.  2. 

In  practice  the  question  is  rarely  if  ever  raised,  except  by  proof  of  oon- 
viction. 

29.  Citizenihip  and  residence. 

A  juror  is  disqualified  if  not  a  male  citizen  of  the  TTnited  States 
and  a  resident  of  the  county.^ 

^See  N.  Y.  Code  Civ,  ]E^oc  {  1070,  for  the  dty  and  county  of  New  York;  | 
112G,  for  Kings  county;  {  1027,  as  to  the  rest  of  the  state;  made  ap- 
plicable in  criminal  casee  by  N.  Y.  Code  Crim.  Proc.  {  375,  subd.  2. 

As  to  who  is  deemed  a  resident,  see  United  States  v.  Nardello,  4  Mackey, 
503;  United  States  v.  Cross,  9  Mackey,  365  (holding  that  a  resident  of 
the  district  is  qualified  to  sit  as  a  juror  therein  although  he  is  a  citizen 
of  one  of  the  states). 

As  to  who  is  deemed  a  resideoxt  of  the  city  and  county  of  New  York  within 
the  statute,  see  N.  Y.  Code  Civ.  Proc  |  1080. 

Under  such  a  statute  in  California  (Pen.  Code,  |  1170),  which  makes  no 
provision  for  an  exception  to  the  disallowance  of  a  general  challenge  for 
cause  to  an  individual  juror,  it  is  held  that  no  exception  lies  to  a  refusal 
to  sustain  a  chaUenge  for  nonresidence.  People  v.  Fong  Ah  Sing,  70 
Cal.  8,  11  Pae.  323. 

Am  to  citizenship  in  municipality,  in  penal  prosecution,  see  infra,  §  83. 

And  one  who  has  not  paid  his  poll  tax,  the  payment  of  which  is  made  by  the 
Oonstitution  an  essential  qualification  of  an  elector  and  to  r^stration, 
is  disqualified  to  serve  as  a  juror,  where  jurors  must,  imder  the  Consti- 
tution, be  qualified  electors,  although  if  he  had  paid  the  tax  he  could  not 
have  registered,  because  the  necessary  legislation  has  not  been  had.  Nail 
y.  State,  70  Miss.  82, 11  So.  793. 

But  an  eleetor  is  qualified  to  be  a  juror  under  Ifich.  Laws  1803,  No.  2(^,  | 
6,  although  he  is  not  a  full  citizen.  People  v.  Oonsidine,  105  Mich.  149, 
eS  N.  W.  106. 

8o,  one  is  qualified  to  sii  as  a  trial  juror,  under  the  Texaa  statutes,  if  the 
intention  to  become  a  citizen  has  been  declared  in  due  form,  and  the 
other  oooditionB  of  age  and  residence  exist.  Ahrigo  v.  State,  29  Tex. 
App.  148,  15  8.  W.  408. 

8o,  also,  one  redding  in  a  county  is  a  competent  juror  under  Mo.  Bev.  Stat. 


228  CSIHINAL   TBIAL   BRIEF. 

I  C060,  providing  that  every  juror  must  be  a  male  dtizen  of  the  state, 
although  he  does  not  poesesa  the  necessary  qualifications  of  a  voter. 
Stale  V.  Fairlamh,  121  Mo.  137,  25  S.  W.  895. 
But  a  juror  who  is  clearly  shown  by  his  previous  examination  to  be  abso- 
lutdy  disquaUfled  because  he  is  not  the  head  of  a  family  may  be  dis- 
charged, when  challenged,  without  further  evidence,  although,  to  be 
technically  correct  under  K.  M.  Comp.  Laws  1865,  502,  the  challenge 
should  be  interposed  flrst>  and  the  evidence  introduced  afterwards. 
Territory  v.  Lopes,  3  N.  M.  156, 2  Pac.  364. 

And  that  a  juror  is  a  registered  voter  does  not  render  him  competent  under 
Miss.  Const.  {  264,  declaring  that  no  person  shall  be  a  grand  or  petit 
juror  unless  a  qualified  voter  and  able  to  read  and  write;  and  §  244, 
providing  that  every  voter  shall  be  able  to  read  any  section  of  the  Con- 
stitution, notvrathstanding  Code  1892,  §  2354,  in  prescribing  who  are 
competent  jurors,  makes  a  duly  registered  voter  the  equivalent  of  a 
qualified  elector,  since  one  may  be  duly  registered,  and  not  qualified  aa 
an  elector.    Maltry  v.  State,  71  Miss.  716,  14  So.  267. 

A  constitutional  provision  the  (^;>eration  of  whidi  depends  upon  future 
legislation,  making  registration  one  of  the  qualifications  of  an  elector, 
and  that  no  one  but  an  elector  shall  be  qualified  to  serve  as  a  juror,  is 
suspended  until  such  legislation  is  had  and  the  opportunity  to  register 
has  been  afforded.    Nail  v.  State,  70  Miss.  32,  11  So.  793. 

Ab  Alabama  statute  (Ala.  Crim,  Code,  §  4331,  subd.  1)  declares  it  a  good 
ground  of  challenge  to  a  juror  that  he  has  not  been  a  resident  'Hiouae- 
holder  or  freeholder"  of  the  coomty  for  the  last  preceding  year.  And  a 
juror  is  properly  set  aside  where  he  is  neither  a  householder  nor  a  free- 
holder in  the  county,  and  has  not  been  during  the  preceding  year.  Wil- 
liams V.  State,  109  Ala.  64,  19  So.  530.  But  a  challenge  <m  the  ground 
that  the  juror  is  a  nonresident  of  the  county  is  properly  overruled  where 
he  has  claimed  the  county  aa  his  residence,  and  voted  there  for  ten  years, 
although  from  ignorance  of  the  location  of  the  county  line  he  does  not 
know  whether  he  lives  in  that  or  the  adjoining  county.  Amoe  v.  State, 
96  Ala.  120,  11  Sa  424.  And  |  4331  is  not  repealed  for  Montgomery 
county  by  Ala.  Sess.  Acts  1887,  p.  190,  |  3,  declaring  that  the  jury  list 
for  sudi  county  shall  be  selected  from  the  male  residents,  and  expressly 
repealing  for  such  county  |  4299,  requiring  the  sheriff  to  obtain  biennial- 
ly a  list  of  all  the  resident  householders  and  freeholders,  from  which  the 
jurors  must  be  selected.  Parker  v.  State,  102  Ala.  128,  15  So.  819,  Over- 
ruling Ezell  ▼.  State,  102  Ala.  101,  15  So.  810. 

0ne  did  not  lose  his  residence  so  as  to  be  disqualified  to  act  as  juror,  by 
removing  from  the  state  for  a  year  and  a  half,  returning  two  wedcs  be- 
fore he  acted  as  juror,  where  he  went  on  account  of  his  health,  without 
any  intention  of  making  his  permanent  residence  in  the  other  state,  did 
not  vote  in  the  latter  state,  and  left  a  portion  of  his  household  goods 
in  the  place  from  which  be  removed,  intending  to  return  as  soon  aa  Ma 
health  would  permit    State  v.  Burke,  107  lowa^  659,  78  N.  W.  677. 

And  that  a  juror  who  is  an  elector  of  the  county  had,  a  few  days  before  be 
was  summoned,  removed  to  another  township  of  the  county,  does  not  de- 
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priye  him  of  his  qualifications  as  an  elector^  so  as  to  make  him  incom- 
petent as  a  juror.    People  v.  Wright,  89  Mich.  70,  60  N.  W.  792. 

But  a  juror  was  properly  excused  where  he  had  been  absent  from  the  state 
for  two  years  with  intent  to  change  his  domicil,  and  had  returned  only 
a  short  time  before  he  was  summoned^  and  such  return  was  not  shown 
to  have  been  with  an  intention  of  remaining.  State  v.  Taylor,  134  Mo. 
109,  35  S.  W.  92. 

Whether  a  juror  is  a  resident  citizen  of  the  county  is  a  question  of  fact 
for  the  trial  oourt    Leslie  ▼.  Btate  (Tex.  CriuL  App.)  49  8.  W.  73. 

In  Washington,  notwithstanding  the  subsequent  passage  of  a  statute  mak- 
ing women  qualified  electors,  they  cannot  serve  as  jurors,  grand  or  petit, 
under  Wash.  Code,  |  2078,  providing  that  "all  qualified  electors  shall  be 
competent  to  serve  as  petit  jurors,  and  all  qualified  electors  and  house- 
holders shall  be  competent  to  serve  as  grand  jurors.''  Harland  v.  Ter- 
ritory,  3  Wash.  Terr.  131,  13  Pac.  453.  See,  further,  note  to  State  ▼. 
Rusaai  (Iowa)  28  L.  B.  A.  204. 

30.  Civil  rights. 
See  infra,  §  82. 

31.  Client  of  attorney  for  people  or  defendant. 

That  the  juror  is  a  client  of  the  attorney  or  counsel  for  the  People 
or  for  the  defendant  is  a  disqualification.^ 

This  under  the  New  York  statute  is  classed  as  "implied  bias;"  and  if  the 
existence  of  the  fact  is  ascertained,  disqualification  follows  as  matter 
of  law.    N.  Y.  Code  (Mm.  Proc.  §  37G,  subd.  1,  §  377,  subd.  2. 

But  in  Reg,  v.  (hack,  9  Car.  k  P.  409,  it  was  held  to  be  no  cause  of  chal- 
lenge on  behalf  of  the  Crown  that  the  juror  was  a  client  of  the  accused, 
— an  attorn^, — and  that  the  juror  had  visited  him  as  a  friend  since 
he  had  been  in  prison. 

In  Block  V.  State^  100  Ind.  357,  it  was  held  that  a  deputy  of  the  prosecuting 
attorney,  though  not  a  lawyer,  was  incompetent  notwithstanding  the 
statute,  after  enumerating  the  challenges  for  cause,  provided  that  they 
were  the  only  challenges  for  cause  that  would  be  allowed,  and  this  was 
not  one  of  them. 

As  to  attorney's  relation  to  juror,  see  eupra,  |  24. 

88.  Combination  against  civil  rights. 

Complicily  with  any  combination  or  conspiracy  set  forth  in  the 
title  CivU  Rights  and  the  title  Crimes,  of  the  United  States  Revised 
Statutes,  is  a  disqualification  in  any  prosecution  based  upon  or  aris- 
ixig  under  those  titles.^ 

<n.  S.  Rev.  Stat  §  822. 
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88.  Complainant^  etc.^  in  former  criminal  proBOcntion. 

That  the  proposed  juror  has  complained  against  or  heen  accused 
by  the  defendant^  in  a  criminal  prosecution,  is  a  disqualification  as 
matter  of  law.* 

^N.  Y.  Code  Grim.  Proc  |  376,  subd.  1,  |  377,  eabd.  3. 

But  see  State  y.  Brady,  107  N.  C.  822,  12  S.  E.  325,  where  it  is  held  that 
a  prosecuting  witness  in  another  criminal  action  is  not  disqualified  as 
a  juror.  He  is  not  a  party  to  an  action  within  the  meaning  of  the 
North  Carolina  statute. 

34.  Complicity  in  like  offense. 

Complicity  of  the  proposed  juror  in  a  like  offense  to  that  diarged 
is,  as  matter  of  law,  a  disqualification;^  and  such  complicily  may 
be  inferred  from  his  refusal  to  answer  respecting  it  on  the  ground 
that  answering  would  tend  to  criminate  him.* 

*Reunold9  ▼.  United  Statee,  08  U.  S.  145,  25  L.  ed.  244,  Affirming  1  Utah, 
319. 

Thus,  on  an  indictment  for  polygamy  the  Juror's  declining  to  snswer 
whether  he  is  liying  in  polygamy,  on  the  ground  that  it  would  tend  to 
criminate  him,  is  a  sufficient  admission  to  exclude  him.    Ibid. 

85.  Consangninity. 

Consanguinity  within  the  ninth  degree  to  the  person  alleged  to 
be  injured  by  the  crime  charged^  or  on  whose  complaint  the  prosecu- 
tion was  instituted^  or  to  the  defendant^  is,  as  matter  of  law,  a  dis- 
qualification. This  is  the  conmion-law  rule,  and  generally  prera- 
lent.* 

^  Bl.  Com.  363;  Hirsh,  Juries,  |  313;  Thornton,  Juries,  |  100;  Maxwell, 
Crim.  Pro&'p.  584;  O'Oofinor  ▼.  State,  0  Fla.  215. 

This,  under  the  New  York  statute,  is  classed  as  "impUed  bias;"  and  if  the 
existence  of  the  fact  is  ascertained,  disqualification  follows,  as  matter 
of  law.  N.  Y.  Code  Crim.  Proc.  |  37G,  subd.  1,  |  377,  subd.  1.  Foople 
y.  Clark,  62  Hun,  84,  16  N.  Y.  Supp.  473,  605,  holding  that  as  third 
cousins  are  in  the  eighth  degree  of  relationship  to  each  other,  a  juror 
who  is  a  third  cousin  to  complainant  may  be  challenged  for  implied  bias. 
In  civil  cases  the  disqualification  extends  only  to  the  sixth  degree. 

Substantially  the  same  provisicm  is  to  be  found  in  Indiana,  except  that  the 
Umit  is  the  fifth  degree.    Ind.  Rev.  Stat  1881,  |  240. 

State  y.  Perry,  44  N.  C.  (Busbee  L.)  330,  sustained  a  chaUenge  where  the 
great  grandmother  of  a  juror  was  the  sister  of  the  grandmother  of  the 
accused. 

And  Brofcn  v.  State,  28  Ga.  439,  holds  it  ground  for  new  trial  where  a  juror 
is  related  to  the  prosecutor  as  cousin. 
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Compare  People  ▼.  Waller,  70  Hich.  237,  88  N.  W.  261,  where  it  is  held  that 
the  fact  th&t  a  juror  is  an  own  cousin  of  the  prosecuting  attorney,  with- 
in the  second  degree  of  oonsanguinily,  does  not  avoid  the  judgment. 

The  degree  is  ascertained  by  ascending  from  the  juror  to  the  common  an- 
cestor, and  descending  to  the  party,  counting  a  degree  for  each  person 
in  both  lines,  including  the  juror  and  party,  and  excluding  the  common 
ancestor.    See  N.  Y.  Code  Civ.  Proc  |  46. 

As  to  affinity,  see  supra,  §§  15-18. 

The  term  "within,"  in  the  Tennessee  statute  disqualifying  a  juror  In  a 
criminal  case  who  is  related  within  the  sixth  degree  to  the  prosecutor, 
includes  relatiTes  ol  the  sixth  degree.  Hamilton  y.  State,  101  Tenn. 
417,  47  8.  W.  605. 

And  jurors  related  within  the  prohibited  degree  to  stockholders  of  a  corpo* 
rati<m  whose  books  were  destroyed  are  incompetent  to  sit  on  the  trial 
of  an  indictment  for  mutilating  and  destroying  the  books  of  the  corpo- 
ration with  intent  to  defraud  and  injure  it^  although  the  corporation  is 
not  the  formal  prosecutor.  MeSlhannon  y.  State,  00  Ga.  672,  26  S.  E. 
501. 

A  motion  to  set  aside  the  acceptance  of  a  juror  by  a  defendant  charged  with 
murder,  and  to  allow  his  diallenge,  either  for  cause  or  peremptorily,  be- 
cause of  the  juror's  relationship  to  the  deceased,  should  be  allowed,  al- 
though the  panel  has  been  completed  and  the  jury  specially  sworn, 
where  the  juror  on  his  veir  dire  swore  he  was  not  related  to  the  deceased, 
and  in  impaneling  the  jury  two  diallenges  for  cause  were  sustained  be- 
cause of  the  relationship  of  jurors  to  the  defendant.  Qamer  y.  State, 
70  Miss.  515,  25  Sa  363. 

86.  ConjoieiLtioiu  icraples. 
See  infra,  §§  93,  100. 

87.  Conspiracy. 

See  8upra,  §§  82,  34. 

88.  ConTersation  with  witness. 

The  mere  fact  of  having  conversed  with  a  witness  about  the  case 
doee  not,  as  matter  of  law,  necessarily  disqualify.^ 

*Thom8en  v.  People,  24  HI.  60,  76  Am.  Dec  733.  Compare  Armistead  ▼. 
Com,  11  Leigh,  657,  37  Am.  Dec.  633  (where  an  opinion  formed  upon  in- 
formation BO  reoeired  was  held  to  disqualify) ;  United  States  Rolling' 
Block  Co.  ▼.  Weir,  96  Ala.  396,  11  So.  436  (to  the  effect  that  a  juror 
with  whom  a  party  has  conversed  as  to  the  merits  of  the  case  is  properly 
excused) ;  TroUer  v.  State,  37  Tex.  Grim.  Rep.  468,  36  S.  W.  278  (hold- 
ing that  a  juror  who  says  he  has  formed  an  opinion  from  talking  to  the 
witnesses  in  the  case  is  properly  excused,  although  he  states  that  sudh 
opinion  would  not  influence  him  in  finding  a  verdict)  • 
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89.  Conyict. 

A  conviction  for  felony  is  a  disqualification  as  matter  of  law.^ 

^Pringlc  v.  Hiue,  1  Cow.  438,  note;  K.  Y.  Code  CrinL  Proc.  S  375  (clawify- 
ing  it  as  a  general  cause  for  challenge) ;  Biate  t.  Pmcers,  10  Or.  145,  45 
Am.  Rep.  138  {dictum  that  conTiction  of  a  crime  invoMng  moral  turpi- 
tnde  is  a  disqualification;  but  holding  that  the  objection  is  too  late  afto* 
verdict,  it  being  merely  a  ground  for  challenge).  Compare  Boggs  ▼• 
Biate,  46  Ala.  30,  6  Am.  Bep.  689,  holding  that  oonyiction  of  assault^  and 
actual  imprisonment  in  the  county  jail,  at  the  time  of  being  drawn  as 
a  juror,  is  no  disqualification  and  would  not  sustain  a  challenge,  the 
court  intimating  that  the  pn^er  remedy  would  be  to  excuse  him  at  his 
own  instance^  or  that  of  either  party,  on  the  ground  of  'physical  inabil- 
ity to  sit" 

In  Jaekwn  t.  Biate,  94  Ala.  85, 10  So.  509,  it  was  held  to  be  not  error  for 
the  trial  courts  upon  being  informed  that  one  of  the  persons  from  whom 
a  juiy  is  to  be  sdected  has  been  convicted  of  a  felony,  and  has  not  been 
pardoned,  to  decline  to  exclude  him  unless  he  is  challenged  for  that 
cause,  where  the  defendant  thereupon  challenges  him  for  cause,  and  the 
court  sustains  the  challenge,  his  exclusion  not  being  charged  to  defend- 
ant as  one  of  his  peremptory  challenges. 

But  a  pardon  by  the  governor  will  remove  the  disqualification  of  a  person 
as  a  juror,  although  granted  after  his  sentence  has  been  served  oat. 
Eaaienoood  v.  State,  34  Tex.  Crim.  Rep.  400,  31  S.  W.  294. 

40.  Coroner's  jury. 
See  infra,  §  64. 

41.  Corporator. 

See  infra,  §§  62,  88. 

42.  ConnseL 

See  supra,  §  24. 

43.  Disloyalty. 

Avowed  present  disloyalty  to  the  government  is  a  sufficient  cause 
for  the  disdiarge  of  a  juror,  irrespective  of  his  refusal  to  take  a  test 
oath  prescribed  by  the  Constitution  of  the  state;  and  where  such  dis- 
loyalty appears,  it  wiU  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  his  discharge  was  for  such  disloyalty,  instead  of  for 
refusal  to  take  the  oath.^ 

*Klinger  v.  Missouri,  13  Wall.  267,  20  L.  ed.  635. 

44.  Employee. 
See  infra,  §  66. 
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45.  Ezemption  a  personal  privilege. 

A  right  to  exemption  from  jury  duty  is  not  a  cause  of  challenge;^ 
but  merely  a  personal  privily,  which  may  be  waived.* 

*8laie  ▼.  Forshner,  43  K.  H.  89,  80  Am.  Dec  132;  People  v.  Lange,  00  Mich. 
454,  51  N.  W.  534;  State  y.  Toland,  30  S.  C.  515,  15  S.  E.  509;  Btate 
T.  Momingstar,  23  La.  Ann.  8;  QUuainger  v.  State,  24  Ohio  St.  206;  Peo- 
ple Y.  Oioene,  123  GaL  482,  56  Pac  251 ;  Bums  v.  Btate,  12  Tex.  App. 
269;  Green  v.  State,  59  Md.  123,  43  Am.  Rep.  542. 

If  a  person  exempt  from  jury  duty  desires  to  claim  the  privilege,  he  must 
insist  upon  his  exemption  before  he  is  sdected  and  accepted  by  the  ac- 
cused.   Poicell  ▼.  State,  48  Ala.  154. 

It  may,  however,  be  error  to  excuse  one  not  exempt.  See  People  v.  Mo- 
Qiiade,  110  N.  Y.  284, 1  L.  R.  A.  273,  18  N.  E.  156, 21  Abb.  N.  C.  417. 

And  the  disdiarge  of  a  juror  over  objection  of  a  party,  upon  his  statement 
that  he  is  an  active  member  of  a  company  of  cadets  and  has  attended 
drills  regularly,  is  error,  in  the  absence  of  evidence  that  such  company 
is  a  part  of  the  state  troops,  which  under  the  Alabama  statute  are  ex- 
empt frcmi  jury  duty,  as  the  court  cannot  take  judicial  notice  of  that 
fact    Simon  v.  State,  108  Ala.  27, 18  So.  731. 

*As  a  general  rule,  unless  the  statute  expressly  provides  otherwise,  an 
exempt  person  may,  when  called,  waive  the  privilege,  and  be  sworn  as 
a  juror,  unless  otherwise  subject  to  challenge.  State  v.  Dai/,  79  Me. 
120,  8  Atl.  544,  holding  that  a  person  more  than  seventy  years  of  age  is 
not  disqualified,  although  the  statute  directs  that  only  names  of  per- 
sons under  that  age  shall  be  placed  in  the  jury  box.  See  note  on  exemp- 
tion in  22  Am.  L.  Rev.  p.  464. 

Previous  service  as  a  juror  is,  however,  not  merely  a  ground  for  exemption, 
but  also,  within  certain  limits,  is  ground  for  challenge^  and  therefore 
not  within  the  above  rule.    See  infra,  {{  101-104. 

The  certificate  of  exemption  from  jury  duty  issued  to  a  member  of  the  state 
troops,  under  a  statute  which  declares  that  such  certificate  shall  prove 
such  exemption  in  any  court,  is  not  the  exclusive  means  of  proof  of 
the  exemption;  but  the  examination  of  the  person  on  his  voir  dire  is 
Bufllcient  unless  controverted.    King  v.  State,  90  Ala.  612,  8  So.  856. 

In  Eendereon  v.  State,  08  Ala.  35, 18  So.  146,  it  is  held  that,  upon  the  draw- 
ing of  the  name  of  a  juror  who  is  over  age^  the  sheriff  may  properly  an- 
nounce the  fact,  and  proceed  to  draw  other  names  tmtil  the  venire  is  ex- 
hausted; and  such  action  constitutes  no  ground  of  objection  on  the 
ground  that  the  name  of  the  inc<»3petent  juror  is  served  upon  defend* 
ant. 

46.  Family. 

See  infra,  §  6C. 

47.  Felon. 

See  supra,  §  89. 
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48.  EreemasoiL 
See  infra,  §  6? 

48.  Friendflliip. 

Intimate  aoquaintanoe  with  a  parly  does  not  necessarily^  as  matter 
of  laWy  disqualify.^ 

^Moore  t.  Casi,  10  Kan.  288  (dvil  oaae). 

It  raises  a  question  o<  actual  bias.    Thorn's  due,  4  N.  Y.  City  Hall  Rec« 

81;  note  to  Greenfield  v.  People,  6  Abb.  N.  C.  13. 
But  in  Com.  r.  Moeier,  136  Pa.  221,  19  AtL  943,  it  was  held  that  a  juror 

who  had  conversed  with  the  defendant,  and  had  exchanged  cigars  and 

drinks  with  him  might  be  excluded  for  favor. 

ISO.  Orand  juror. 
See  infra,  §  65. 

51.  Onardian  or  ward. 

Bearing  to  the  defendant  the  relation  of  guardian  or  ward  is  a  dia- 
qualificaticm  as  matter  of  law.^ 

^This  is  the  common-law  rule.  Under  the  New  York  statute  it  is  classed 
as  "impUed  bias;"  and  if  the  CTistence  of  the  facts  is  ascertained,  dis- 
qualification follows  as  matt^  of  law.  K.  Y.  Code  Grim.  Proc  |  376, 
subd.  1,  S  377,  subd.  1. 

02.  Ignorance  of  langnage. 

Ignorance  of  the  language  in  which  the  proceedings  are  held  is 
a  disqualification  as  matter  of  law/  even  without  any  statutory 
provision  to  this  effect* 

^Proffatt,  Trial  by  Jury,  (118;  Maxwell,  Grim.  Proc.  678;  Btaie  v.  Push, 
23  La.  Ann.  14;  Etheridge  v.  State,  8  Tex.  App.  133;  MoOampbeU  ▼. 
Btate,  9  Tex.  App.  124,  35  Am.  Rep.  726  (holding  that  a  juror  who  does 
not  understand  or  speak  English  cannot  be  forced  upon  a  prisoner.  The 
Texas  statute  is  silent  on  this  point).  And  see  Tones  v.  State,  6  Tiex. 
App.  429,  32  Am.  Rep.  591,  holding  that  the  objection  is  waived  if  not 
taken  at  the  trial,  especially  if  it  does  not  appear  that  the  defendant 
did  not  know  of  the  disqualifteation  of  the  juror  at  the  time  he  was 
accepted.  Contra,  Be  Allison,  13  Cola  625,  10  K  R.  A.  790,  22  Pac. 
820. 

A  statute  disqualifying  persons  from  serving  as  jurors  in  criminal  cases 
in  a  certain  city,  because  of  their  inabiUty  to  read  and  write  the  Bn^r. 
lish  language,  does  not  violate  Mo.  Const,  art.  2,  |  28,  which  simply 
guarantees  the  right  oi  trial  by  jury,  without  undertaking  to  prescribe 
the  qualifications  of  jurors.    State  v.  Wehor,  117  Mo.  570,  21  S.  W.  443. 
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But  the  court  cannot  establisb  an  arbitrary  standard.  CampheU  t.  State, 
48  Ga.  353;  Lyles  t.  State,  41  Tex.  172,  10  Am.  Rep.  38  [diotutn,  to  the 
effect  that  this  rule  should  not  exclude  one  who  understands  what  is 
said,  but  speaks  the  language  imperfectly). 

In  People  ▼.  Davis  (Gal.)  36  Pac  96,  it  is  held  that  a  person  drawn  as  a 
juror,  who  testifies  that  he  can  read  and  bpeak  the  English  language 
pretty  well,  and  can  write  some,  but  not  much,  is  not  necessarily  dis- 
qualified by  the  fact  that  he  states  that  he  cannot  always  imderstand 
what  is  said  to  him ;  but  it  is  for  the  trial  court  in  such  case  to  deter- 
mine whether  he  is  sufficiently  qualified  to  comprehend  all  that  may  be 
said  during  the  trial  in  his  hearing. 

In  New  York  and  Kings  counties  a  trial  juror  must  be  able  to  read  and 
write  the  English  language  understandingly.  N.  Y.  Gode  Giv.  Proc.  { 
1079,  subd.  6,  and  9  1126,  subd.  5;  N.  Y.  Gode  Grim.  Proc.  §  376,  subd. 
2.  But  no  such  provision  is  made  for  the  state  at  larga  N.  Y.  Gode 
Giv.  Proc  t  1027,  subd.  6,  prescribing  merely  that  the  juror  shall  be 
"weU  informed." 

"Glassed  by  the  New  York  statute  among  ''general"  causes.  N.  Y.  Gode 
Grim.  Proc.  |  374,  subd.  2. 

In  LyleB  v.  State,  41  Tex.  177,  10  Am.  Rep.  38,  it  was  held  that>  in  the  ab- 
sence of  any  such  statute,  to  overrule  the  objection  raised  by  the  defend* 
ant  before  the  jury  were  sworn,  that  nine  of  their  number  did  not  under^ 
atand  the  English  language,  was  a  violatioa  of  1 16,  art  1,  Bill  of  Rights 
of  the  Oonstitution,  which  provides  that  "no  person  shall  be  deprived 
of  life^  liberty,  property,  etc.,  except  l^  due  course  of  the  law  of  the 
land." 

6o,  in  State  v.  Start,  60  Kan.  266,  66  Pac.  16,  it  was  held  that  the  difficulty 
of  securing  a  jury  because  so  many  of  the  residents  of  the  coimty  were 
foreigners  who  did  not  understand  the  English  language  was  no  excuse 
for  allowing  a  disqualified  person  to  sit  on  the  jury,  as  under  Kan. 
Grim.  Gode,  t  206,  if  competent  jurors  cannot  be  found  in  the  county, 
the  cause  may  be  removed  to  another  county. 

SS.  Illiteracy. 

A  statute  allowing  challenge  to  a  juror  on  the  ground  that  he 
^cannot  read  and  write"  means  an  inability  to  read  and  write  the 
English  language.^ 

^Wright  T.  state,  12  Tex.  App.  163,  holding,  <m  appeal  from  a  conviction  of 
horse  stealing,  that  it  was  error  to  overrule  a  diallenge  to  a  juror  who 
could  not  read  and  write  English,  though  the  juror  could  read  and  write 
German. 

And  it  is  not  necessary  that  he  should  be  a  scholar,  it  being  sufficient  if  he 
can  understand  the  witnesses  and  the  argument  of  counsel.  State  v. 
Casey,  44  La.  Ann.  060,  11  So.  683,  holding  further  tiiat  the  juror's  in- 
telligence is  a  matter  for  the  trial  judge's  determination,  in  his  sound 
discretiML 

And  inability  of  a  juror  to  readily  define  the  words  ''prejudice"  and  "bias** 
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does  not  render  him  incompetent  to  sit  on  a  trial  for  murder.  Biate  t. 
Duestrow,  137  Mo.  44,  38  8.  W.  554,  Motion  to  transfer  to  court  in  bane 
denied  in  137  Mo.  91«  30  S.  W.  266. 

54.  Infant. 

See  supra,  §  19. 

55.  Intelligence  of  juror. 
See  infra,  §  67. 

56.  Know-nothing. 
See  infra,  §  63. 

57.  Landlord  or  tenant. 

Bearing  to  the  defendant  the  relation  of  landlord  or  tenant  is^ 
both  at  common  law^  and  by  statute,^  a  disqualificaticm  as  matter  of 
law. 

^Eaihatcay  v.  Helmer,  25  Barb.  20.  Givil  case;  rerersing  judgment  for 
error  in  overruling  defendant's  challenge  to  a  juror  who  was  tenant  of 
the  plaintiff.  It  is  stated  in  this  case  that  this  has  always  been  re- 
garded as  a  principal  cause  of  challenge,  Citing  Graham,  Pr.  2d.  ed.  304. 

'Cowen's  Trial,  2d  ed.  880;  Harriahurg  Bank  v.  For$ter,  8  Watts,  304  (sus- 
taining challenge  to  juror  who  was  a  tenant  of  a  stockholder  of  the  de- 
fendant bank).  See  also  Pipher  v.  Lodge,  16  Berg.  &  R.  214  (tenant  as 
a  "cropper"  from  year  to  year  disqualified,  independent  of  the  questicMi 
whether  or  not  the  landlord  may  distrain) ;  K.  Y.  Oode  Ctim.  Proc.  | 
37G,  subd.  1,  9  377,  subd.  2. 

But  see  Cummings  v.  Oann,  62  Pa.  484,  holding  that  a  principal  challenge 
to  a  juror  propter  affectum  is  not  supported  by  evidence  that  the  juror 
lodges  at  his  own  expense  temporarily  with  the  defendant^  who  is  an  inn- 
keeper. 

58.  language. 

See  supra,  §  52. 

69.  Marriage. 

See  supra,  §§  15-18,  85. 

60.  Hason. 

See  infra,  §  62, 
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61.  Kaster  or  serTant. 

Bearing  to  the  accused  the  relation  of  master  or  servant  is  a  good 
cause  for  challenge.^ 

And  an  employer  is  incompetent  to  sit  as  a  juror  upon  the  trial 
for  the  murder  of  his  employee.^ 

^Xhis  is,  at  common  law,  chaUenge  for  principal  cause. 

Under  the  New  York  statute  it  is  classed  as  "implied  bias;"  and  if  the 
existence  of  the  fact  is  ascertained,  disqualification  follows  as  matter  of 
law.    N.  T.  Code  Crim.  Proc.  f  376,  subd.  1,  {  377,  subd.  2. 

*8tate  y.  Coella,  3  Wash.  99,  28  Pac  28. 

62.  HembersMp  of  same  society. 

Membership  in  the  same  society  or  organization  with  the  accused, 
even  though  it  be  incorporated,  does  not,  as  matter  of  law,  necessa- 
rily disqualify,  but  only  raises  a  question  whether  actual  bias  exists.^ 

^People  V.  Bodine,  1  Denio,  281,  305;  Purple  v.  Hortan,  13  Wend.  9,  27  Am. 
Dec.  167  (opinion  by  Savage,  J.  Civil  action  for  slander;  held  that  a 
Freemason  is  not  disqualified,  as  matter  of  principal  cause,  from  sit- 
ting as  a  juror,  where  another  Maeon  is  a  party,  even  though  they  be 
of  the  same  degree.  Blackstone's  statement,  that  being  of  the  same 
socieiy  or  corporation  is  enough  to  exclude,  is  not,  as  a  general  rule, 
sound,  in  the  present  state  of  society) .  In  the  same  case  a  challenge  on 
the  same  ground  was  submitted  to  triers,  who  heard  the  oath  which  is 
taken  by  all  Masons  to  aid  each  other,  etc.,  and  they  held  the  juror 
indifferent.    Held,  no  error. 

In  the  Morgan  trials,  on  an  indictment  for  conspiracy  to  kidnap  (one  of  the 
trials  reported  as  People  v.  Mather,  4  Wend.  229,  21  Am.  Dec  122),  a 
juror  was  challenged  for  principal  cause,  on  the  ground  that  he  was  a 
member  of  the  society  of  Freemasons  and  of  the  degree  of  Eoyal  Arch ; 
and  reUance  was  placed  on  the  rule  in  Blackstone.  The  court  held  that 
"society"  meant  such  as  are  recognized  by  law.  Counsel  offered  to 
prove  that  the  society  of  which  the  juror  and  defendant  were  both  mem- 
bers was  incorporated.  After  argument  the  court  overruled  the  objec- 
tion. But  the  triers,  after  proof  of  Freemasonry,  rejected  the  juror. 
See  also  Edwards,  Juryman's  Guide,  95. 

In  Burr's  Trial,  vol.  1,  p.  370,  the  chief  justice  said  that  if  a  juiyman  were 
to  declare  that  the  attempt  to  achieve  the  dismemberment  of  the  union 
(a  political  society  or  body  politic  of  which  both  the  jurors  and  the 
defendant  were  members,  and  which  was  the  prosecutor)  was  treason,  it 
would  not  be  a  complete  objection  or  disqualification. 

Compare  LetcU  v.  Few,  Anthon  N.  P.  102,  where,  in  a  civil  action  for  libel 
in  publishing  an  address  adopted  at  a  political  meeting,  a  person  pres* 
ent  and  acting  at  such  meeting  was  found  incompetent. 
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63.  —  of  ledety  to  prosecnte  crime. 

Membership  in  an  organization  the  object  of  which  is  to  prosecute 
criminals^  or  persons  charged  with  a  particular  kind  of  crime^  but 
which  is  under  no  legal  obligation  to  do  so^  does  not^  as  matter  of 
law,  necessarily  disqualify.^ 

But  it  is  error  to  refuse  to  allow  the  accused  to  interrogate  a  pro- 
posed juror  as  to  whether  he  belongs  to  such  an  association.^ 

^Boyle  Y.  People,  4  Colo.  176,  34  Am.  Rep.  76  (reriewing  all  the  eases  on  the 
subject) ;  State  v.  Eetlinbaum,  47  Kan.  291,  27  Pac.  006;  State  y.  Flack, 
48  Kan.  146,  20  Pac^71;  State  v.  Hoxeie,  15  B.  I.  1,  20  AU.  07,  22  AU. 
1050;  Com.  v.  O'Neil,  6  Ony,  843;  MuHek  v.  PeopU,  40  DI.  268;  Hlrsh, 
Juries,  p.  134.  See  also  United  Statea  v.  Borger,  10  Blatchf.  240,  7  Fed. 
103  (holding  that  a  juror  was  not  disqualified  because  he  was  prejudiced 
against  the  crime  committed.  So  held  even  though  he  had  contributed 
to  a  society  engaged  in  the  suppression  of  such  crimes,  but  not  within 
a  year,  nor  was  he  a  member;  and  where  he  stated  that  he  could  never- 
theless render  an  impartial  verdict) ;  State  v.  WiUon,  8  Iowa,  407  (hold- 
ing that  the  fact  that  a  proposed  juror  upon  the  trial  of  an  indictment 
for  horse  stealing  was  a  member  of  an  "association  or  organized  com- 
pany for  the  prosecution  of  persons  generally  arrested  for  horse  steal- 
ing" did  not  necessarily  disqualify  him.  These  decisions  are  in  the  line 
of  the  weight  of  authority. 

But  tliere  are  decisions  contra.  See  Com,  v.  Eagan,  4  Gray,  18  (contribut- 
ing said  to  disqualify) ;  Reo  v.  Dolby,  1  Oar.  &  K.  238. 

And  the  rule  is  clearly  different  where  the  prosecution  was  set  on  foot  by 
the  society.  State  v.  Moore,  48  La.  Ann.  380,  10  So.  285;  Com,  v.  Moore, 
143  Mass.  136,  58  Am.  Rep.  128,  0  K.  E.  25  (holding  that  a  member  of 
the  "Law  and  Order  Lodge,"  a  society  formed  for  the  enforcement  of  the 
laws  against  the  sale  of  intoxicating  liquors,  is  not  a  competent  juror 
to  try  a  complaint  for  the  illegal  sale  of  such  liquors,  originated  by  an 
agent  of  the  lodge  appointed  by  it  to  make  the  complaint,  because  in  so 
doing  he  in  effect  was  acting  as  agent  of  the  proposed  juror) .  And  the 
court  distinguished  Com.  v.  O'Neil,  6  Gray,  343,  as  decided  on  the 
ground  of  want  of  pecuniary  interest,  the  questicm  involved  here  not 
arising. 

Compare  also  N.  Y.  Oode  Grim.  Proc  t  377,  subd.  8. 

And  a  member  of  a  posse  that  expends  three  days  in  a  search  for  one  ac- 
cused of  murder,  the  search  extending  to  another  parish,  and  being 
participated  in  by  members  of  the  coroner's  jury, — ^is  not  a  competent 
juror  upon  the  trial.  State  v.  Defee,  47  La.  Ann.  103, 16  So.  734;  State 
V.  Duncan,  47  La.  Ann.  1025,  17  So.  482. 

*State  V.  Mann,  83  Mo.  580;  Fleming  v.  State,  11  Ind.  234  (arson;  in  sup- 
port of  a  challenge  for  cause,  held  error  to  refuse  to  allow  the  juror  to 
answer  these  questions  put  to  him  by  the  defendant:  "Were  you  not  one 
of  the  Milford  committee  at  the  time  that  Fleming  was  arrested  T  and 
did  you  not  counsel  and  direct  that  he  should  be  kept  in  custody  without 
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a  warrant  for  some  ten  days?  and  was  there  not  an  agreement  between 
the  members  of  that  committee  to  indemnify  each  other  against  any 
prosecution  that  Fleming  might  institute  against  them  for  said  impris- 
onment? and  do  you  consider  his  oonTiction  in  this  case  as  necessary  to 
your  and  your  associates'  protection  from  such  prosecution  t") ;  S.  P., 
Pierwn  t.  Btate,  11  Ind.  341  (exactly  the  same  state  of  facts). 

A  Juror  who  was  a  member  of  a  secret  organization  bound  by  oath  to  oppose 
foreigners  (i.  e..  Know-nothings)  would  be  incompetent  if  a  foreigner 
were  on  trial.    People  v.  Reyes,  5  Cal.  347. 

81  —  of  coroner's  jury. 

Having  served  on  a  coroner's  jury  whicli  inquired  into  the  death 
of  a  person  whose  death  is  the  subject  of  the  indictment  is  a  dis- 
qualification as  matter  of  law.^ 

This,  under  the  New  York  statute,  is  classed  as  "implied  bias/'  and  if  the 
existence  of  the  facts  is  ascertained,  disqualification  follows  as  matter 
of  law.  K.  Y.  Code  Grim.  Proc.  {  376,  subd.  1,  9  377,  subd.  4;  Cal. 
Pen.  Code,  f  107  (declaring  such  a  juror  incompetent).  But  see 
O^Con^ior  v.  Biatey  9  Fla.  215,  holding  that  the  trial  court  did  not  err  in 
overruling  a  challenge  to  a  juror  who  had  presided  as  coroner  on  the 
inquest  of  the  deceased,  who  heard  all  the  evidence  then  before  him,  and 
who  did  not  form  or  express  any  opinion  as  to  guilt  of  the  accused. 

65.  —  of  grand  jury. 

Having  served  on  the  grand  jury  which  found  the  indictment  is 
a  disqualification  as  matter  of  law.^ 

'Birsh,  Juries,  f  376;  ThomUm,  Juries,  %  96;  Maxwell,  Grim.  Proc.  p.  578; 
Roy  T.  Pereival,  Sid.  243;  Williame  v.  State,  109  Ala.  64,  19  So.  530; 
Rioe  y.  State,  16  Ind.  298  (assault;  holding  that  it  was  error  to  deny 
motion  for  new  trial  on  the  ground  that  one  of  the  jury  waa  a  member 
of  the  grand  jury  which  found  the  indictment,  it  appearing  that  this 
fact  was  unknown  to  the  defendant  or  his  counsel  until  after  verdict, 
the  juror  having  testified  on  his  voir  dire  that  he  had  formed  no  opin- 
ion on  the  defendant's  guilt  or  innocence;  and  that  the  defendant  was 
not  n^ligent  in  not  further  interrogating  the  juror).  Contra:  Briatow 
T.  Oom»  15  Oratt  634  (denying  motion  for  new  trial) ;  Dihoorth  y.  Com^ 
12  Qratt.  689  (holding  that  the  objection  may  be  raised  after  such  juror 
is  sworn,  and  before  evidence  is  introduced,  if  defendant  is  guitly  of  na 
laches  in  making  the  discovery) ;  BWdeong  v.  People,  47  Ala.  68;  Oreen- 
wood  y.  State,  34  Tez.  334;  Whitmore  v.  State,  43  Ark.  271 ;  Stewart  v. 
State,  15  Ohio  St.  155.  But  see  Rafe  v.  State,  20  Oa.  60,  holding  that 
the  mere  fact  that  a  person's  name  is  on  the  grand  jury  list  is  not  suffi- 
cient to  ezdude  him  from  the  petit  jury. 

la  Bogere  v.  Lamb,  8  Blackf.  155,  it  was  held  that,  in  an  action  for  malici* 
oos  prosecntiop  f<Hr  causing  the  plaintiff  to  be  indicted,  etc.,  he  may 
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ehallenge  any  of  the  juron  who  were  on  the  grand  jury  that  found  the 
indictment. 

This  objection,  under  the  New  York  statute,  is  classed  as  ''implied  bias,'' 
and  if  the  existence  of  the  fact  is  ascertained,  disqualification  foUowa 
as  matter  of  law.    N.  Y.  Code  Grim.  Proc.  §  376,  subd.  1,  f  377,  subd.  4. 

But  that  one  of  the  jurors  who  tries  an  indictment  was  on  a  grand  jury 
which  presented  a  bill  diarging  defendant  with  a  similar  oiBTense,  but 
not  the  same  one,  does  not  disqualify  him.  Johnaon  r.  Btate,  34  Tex. 
Crim.  Rep.  115,  20  S.  W.  473. 

Nor  is  a  juror  incompetent  because,  at  the  time,  he  is  a  member  of  the 
grand  jury,  which  has  taken  a  recess  to  meet  in  the  future,  where  the 
information  against  defendant  was  found  by  another  grand  jury.  Peo- 
pie  v.  Ehanka,  117  CaL  652,  40  L.  R.  A.  260,  49  Pac.  1049. 

And  a  defendant  convicted  of  murder  cannot  complain  that  one  of  the  trial 
jurors  served  on  the  grand  jury  which  found  the  indictment,  where  such 
fact  is  merely  a  cause  for  challenge,  under  Tex.  Code  CMm.  Proc  1895, 
art.  673,  subd.  7,  although  the  juror  stated  on  his  voir  dire  that  he  had 
neither  formed  nor  expressed  an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant,  but  thereafter  recalled  the  fact  of  his  grand-jury  senrioey 
and  privately  informed  the  court,  who  told  him  that  it  did  not  matter, 
^-fiince  the  defendant  is  chargeable  with  lack  of  diligence  for  not  in- 
terrogating the  juror  as  to  all  the  statutory  grounds  of  challenge.  Belf 
y.  State,  39  Tex.  Crim.  Rep.  455,  47  S.  W.  26. 

66.  —  of  family  or  employee. 

Being  a  member  of  the  family  of  the  defendant^  or  the  person 
alleged  to  be  injured  bj  the  offense  charged,  or  on  whose  complaint 
the  prosecution  was  instituted^  or  in  his  employment  on  wages,  is  a 
good  cause  for  challenge.^ 

This,  imder  the  New  York  statute,  is  classed  as  "implied  bias,"  and  if  the 
existence  of  the  facts  is  ascertained,  disqualification  follows  as  matter 
of  law.    N.  T.  Code  Crinu  Proc.  |  376,  subd.  1,  t  377,  subd.  2. 

€7.  Hental  incapaoity. 

Mental  capacity  is  a  necessary  qualification. 

But  there  is  no  absolute  right  to  put  general  questions  to  a  pro- 
posed juror^  irrelevant  to  the  cause^  for  the  purpose  of  testing  his 
mental  capacity.  The  examination  in  such  respects  is  completely  in 
the  discretion  of  the  court.^ 

*In  New  York  and  Kings  counties  a  trial  juror  must  be  'intelligent  and  of 
sound  mind.''  N.  Y.  Code  Civ.  Proc  ^  1070,  subd.  6,  and  |  1126,  mibd. 
6.    See  N.  Y.  Code  Crim.  Proc  S  375,  subd.  2. 

In  the  state  at  large  the  provision  is  that  he  must  be  ''of  sound  judgment 
and  well  informed."    K*  Y.  Code  Qv.  Proc  S  1027,  subd.  5. 
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And  whether  jurors  are  eo  intdligent  as  to  meet  the  requirement  of  N.  Y. 
Code  Civ.  Proc.  f  1079,  is  in  the  sound  discretion  of  the  trial  judge. 
People  y.  McLaughlin^  2  App.  Dlv.  410,  37  N.  Y.  Supp.  1005. 

.  KiiLor. 

See  supra,  §  19. 

99.  Odd  Fellows. 
See  supra,  §  62. 

70.  Opinion  on  issne  to  be  tried — general  rale. 

The  fact  that  the  proposed  juror  has  formed  and  expressed,  or 
has  formed  without  having  expressed,^  an  opinion  as  to  the  issue  to 
be  tried,  is,  as  matter  of  law,  a  disqualification,^  unless  it  appears 
that  he  can  find  an  impartial  verdict  on  the  evidence  without  being 
iofluenoed  by  the  opinion.' 

^Armistead  ▼.  Com.  11  Leigh,  057,  37  Am.  Dec.  633. 

This  doctrine  questioned  in  GrinneU's  Points  of  Law  in   Chuiteau  Case 
{ 1881 ) ,  Citing  Callender*9  Case,  Wharton  St.  Tr.  696. 

The  common-law  rule  stops  here.  The  qualification  hy  the  ensuing  clause 
is  introduced  by  the  recent  statutes. 

•BeynoldB  v.  United  States,  OS  U.  8.  146,  25  L.  ed.  244;  Affirming  1  Utah, 
319.  Held  not  error  to  accept  a  juror  who  swore  that  he  "believed"  ho 
had  formed  an  <^nion  which  he  had  never  expressed,  but  which  he  did 
not  think  would  influence  his  verdict.  Waite,  Ch.  J.,  said:  "The  theory 
of  the  law  is  that  a  jurar  who  has  formed  an  opinion  cannot  be  im- 
partial. Every  opinion  which  he  may  entertain  need  not  necessarily 
have  that  effect.  In  these  days  of  newspaper  enterprise  and  universal 
education,  every  case  of  public  interest  is,  almost  as  a  matter  of  neces- 
sity, brought  to  the  attention  af  aU  the  intelligent  people.  ...  It  is 
clear,  therefore,  that  •  •  .  the  court  will  practically  be  called  upon 
to  determine  whether  the  nature  and  strength  of  the  opinion  formed  are 
such  as  in  law  necessarily  to  raise  the  presumption  of  partiality." 

In  State  v.  Meaher,  54  Vt.  112,  Boss,  J.,  in  delivering  the  opinion  of  the 
eourt,  says  the  opinion,  to  disqualify,  "must  be  an  abiding  bias  of  the 
mind,  based  upon  substantial  facts  in  the  case,  in  the  existence  of  which 
he  believes.  Such  is  the  result  of  our  decisions,  and  of  the  great  major- 
ity of  the  decisions  of  the  courts  of  last  resort  in  other  jurisdictions." 
Followed  in  State  v.  Meyer,  58  Vt  457,  3  Atl.  195. 

"At  ocmmion  law,"  said  Daniels,  J.,  in  Pender  v.  People,  18  Hun,  560,  "a 
person  who  had  formed  or  expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused  was  rendered  incompetent  by  that  circumstance 
merely,  even  though  he  might,  in  the  exercise  of  his  intelligence  and  judg- 
ment, be  able  to  lay  that  opinion  entirely  out  of  view,  and  to  hear  and 
determine  the  case  according  to  the  evidence  given  in  the  progress  of 
the  trial.'' 
Abb.  Cb. — Id. 
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The  rule  stated  in  the  text  is  now  generally  prevalent  throughout  the  coun* 
try. 

Alabama. — Bales  y.  State,  63  Ala.  30. 

Arkansas. — Dolan  v.  State,  40  Ark.  454;  Hardin  v.  State,  66  Ark.  53,  48  S. 
W.  904. 

California. — People  v.  Cochran,  61  Cal.  548;  People  ▼.  Miller,  125  Gal.  44, 
67  Pae.  770. 

Connecticut.— i8ffa<e  v.  Smith,  49  Conn.  376;  State  v.  Wilson,  38  Conn.  127. 

Florida.— O'Connor  v.  State,  9  Fla.  215;  Olive  v.  State,  34  Fla.  203,  15  So. 
925. 

Georgia. — Meyers  v.  State,  97  Oa.  76,  25  S.  E.  252. 

Illinois. — Spies  v.  Illinois,  123  U.  8.  131,  suh  nom.  Em  parte  Spies,  31  L.  ed. 
SO,  8  Sup.  Ct.  Rep.  21 ;  Coughlin  v.  People,  144  111.  140,  19  L.  R.  A.  57, 
33  N.  £.  1  (holding  that  a  statute  providing  that  a  juror  shall  not  be 
disqualified  for  having  formed  and  expressed  an  opinion  based  on  news- 
paper accounts,  if  the  court  is  satisfied  from  his  statement  on  oath  that 
he  can  render  a  fair  and  impartial  verdict,  does  not  violate  the  con- 
stitutional guaranty  of  an  impartial  jury). 

Indiana.^^^oe  v.  State,  92  Ind.  92;  Stout  v.  Siate^  90  Ind.  1.  An  Indiana 
statute  provides  that  if  the  opinion  is  founded  on  reading  netwspaper 
statements,  rumors,  or  hearsay,  and  not  upon  conversations  with  wit- 
nesses of  the  transaction,  or  "reading  reports  of  their  testimony,"  he 
may  be  allowed  to  serve  as  a  juror,  in  the  discretion  of  the  court.  And 
a  person  who  has  formed  an  opinion  as  to  the  guilt  or  innocence  of  a 
person  charged  with  murder  from  reading  in  a  newspaper  an  affidavit 
of  an  eyewitness  to  the  facts  of  the  murder,  is  disqualified  to  serve  as  a 
juror  at  the  trial,  even  though  he  states  on  oath  that  he  feels  able  to 
render  an  impartial  verdict.  Woods  v.  State,  134  Ind.  35,  33  K.  £.  901. 
But  the  court  properly  exercises  its  discretion  in  overruling  challenges 
for  cause  to  jurors  in  a  criminal  case,  where  their  examination  clearly 
shows  that  they  are  capable  of  acting  impartially,  although  they  have 
formed  an  opinion  based  on  reading  accounts  in  the  newspapers  and 
talking  with  persons  other  than  witnesses.  Hauk  v.  State,  148  Ind.  238, 
46  N.  E.  127,  Rehearing  denied  in  148  Ind.  264,  47  N.  E.  465. 

Iowa. — State  v.  Brttee,  48  Iowa,  530;  State  v.  Ormiston,  66  Iowa,  143,  23  N. 
W.  370;  State  v.  Yoiin^,  104  Iowa,  730,  74  N.  W.  693. 

Kansas. — State  v.  Spaulding,  24  Kan.  1 ;  State  v.  Treadwell,  54  Kan.  507, 
38  Pac.  799. 

Louisiana. — State  v.  Desmoiichet,  32  La.  Ann.  1241 ;  State  v.  Birdtoell^  35 
La.  Ann.  859;  State  v.  Williams,  49  La.  Ann.  1148,  22  So.  759,  and  cases 
cited.  But  if  a  juror  declares  that  he  has  a  fixed  opinion,  his  statement 
that  such  opinion  will  yield  to  contrary  evidence  will  not  qualify  him. 
State  V.  Ricks,  32  La.  Ann.  1098. 

Maryland. — Waters  v.  State,  51  Md.  430. 

Michigan.— People  v.  O'Neill,  107  Mich.  556,  65  N.  W.  540. 

Mississippi. — Gffieen  v.  State,  72  Miss.  522,  17  So.  381,  to  the  effect  that  the 
constitutional  right  of  trial  by  an  "impartial  jury"  does  not  preveat  iha 
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legislature  from  proTiding  that  a  mere  opinion  as  to  guilt  or  innocence 
shall  not  disqualify  a  person  who  has  no  bias  of  feeling  or  prejudice,  and 
who  makes  oath  that  he  is  impartial. 

Missouri.— ^Ttoie  ▼.  Walton,  74  Mo.  270;  State  v.  Barton,  71  Mo.  289;  State 
V.  Brown,  71  Mo.  464;  State  v.  Bunt,  141  Mo.  626,  43  S.  W.  389. 

Montana. — Staie  y,  Sheerin,  12  Mont.  539,  31  Pac  543.  But  a  juror  who  has 
formed  a  fixed  opinion  as  to  the  guilt  of  the  principal  is  incompetent  to 
sit  on  the  trial  of  an  accessory  before  the  fact.  State  v.  Oleim,  17  Mont. 
17,  31  L.  R.  A.  294,  41  Pac.  998. 

Nebraska. — Murphy  v.  State,  15  Kefo.  383,  19  N.  W.  489;  Ward  v.  State,  58 
Neb.  710,  79  N.  W.  725.  But  if  the  juror's  opinion  is  so  fixed  that  he 
cannot  presume  the  accused  to  be  innocent,  be  is  subject  to  challenge, 
notwithstanding  that  he  believes  he  can  render  an  impartial  verdict  on 
the  enridence.    Olive  ▼.  State,  11  Neb.  1,  7  N.  W.  444. 

New  Jersey.— WiZ«on  t.  State,  60  N.  J.  L.  171,  37  Atl.  954,  38  Atl.  428. 

New  York. — See  infra,  9  75. 

North  Carolina.— £fta«0  t.  DeQraff,  113  N.  C.  689,  18  S.  E.  507. 

Ohio.— ifcFii^^  T.  State,  42  Ohio  8t.  154. 

But  if  the  juror  clearly  shows  himself  incompetent  on  his  voir  dire,  his 
declaration  that  he  will  render  an  impartial  verdict  will  not  make  him 
competent.    Palmer  v.  Sta/te,  13  Ohio  L.  J.  469. 

Oklahoma. — Huntley  v.  Terry,  7  Okla.  60,  54  Pac.  314.  But  the  court  may 
sustain  a  challenge  to  a  juror  on  the  ground  that  he  has  formed  an 
opinion  based  upon  rumors  and  newspaper  reports,  although  he  answers 
that  he  will  render  a  fair  and  impartial  verdict.  Bradford  v.  Territory 
ex  reL  Woods,  2  Okla.  228,  37  Pac.  1061. 

Oregon.— State  v.  Kelly,  28  Or.  225,  42  Pac.  217. 

Pennsylvania. — Com.  v.  Moas,  6  Kulp,  31.  But  a  juror  is  disqualified  from 
sitting  on  a  trial  for  murder,  by  having  signed  a  petition  reciting  famil- 
iarity with  the  facts  shown  on  a  former  trial,  and  requesting  the  court 
to  accept  a  plea  of  not  guilty  of  murder  in  the  second  degree  as  fully 
satisfying  the  requirements  of  justice.  Com.  v.  Cleary,  148  Pa.  26,  23 
AtL  1110. 

South  Carolina. — State  v.  Dodson,  16  S.  C.  453;  State  v.  Summers,  36  S.  C. 
479,  15  S.  E.  369.  But  though  a  juror  states  that  he  can  find  a  verdict 
according  to  the  law  and  the  evidence,  he  is  properly  rejected  where  he 
swears  that  he  served  on  a  jury  which  convicted  one  jointly  indicted 
with  defendant;  that  in  that  case  he  discredited  some  of  the  witnesses, 
and  would  do  likewise  if  they  were  examined  in  the  present  case,  as  he 
is  not  indifferent  between  the  parties.  State  v.  James,  34  S.  C.  49,  12 
8.  E.  657,  34  S.  C.  679,  13  S.  E.  325,  899. 

Tennessee. — Conateer  y.  State,  12  Lea,  436;  Woods  v.  State,  99  Tenn.  182, 
41  S.  W.  811. 

Texas.— Po«t  ▼.  State,  10  Tex.  App.  570;  Hamlin  v.  State,  30  Tex.  Crini. 
Bep.  570,  47  S.  W.  656.  But  a  juror  who,  as  deputy  sheriff,  has  formed 
Ml  opinion  as  to  the  guilt  of  the  defendant  from  conversations  with  the 
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6lieriff«  other    deputies,  and  witaesses  in  tbe    case,  la  incompetent. 
Keaton  ▼.  State,  40  Tex.  Crim.  Rep.  139,  40  S.  W.  90. 

Utah.— People  v.  (yLougMin,  8  UUh,  133,  1  Pac.  653. 

Vermont.— £f<a*e  v.  Meeker,  64  Vt  112;  State  y.  Meyer,  58  Vt.  457,  8  AtL 
196. 

Virginia.— PoifkletPter  ▼.  Com.  33  Gratt.  766;  Lyles  v.  Com.  88  Va.  396,  13 
8.  £.  802. 

Washington.— £ffate  v.  Carey,  16  Waah.  649,  46  Pac.  1060. 

Wisoonain.- BoJber  ▼.  State,  88  Wis.  140,  69  N.  W.  670. 

United  States.— ffopt  v.  Utah,  120  U.  8.  430,  30  L.  ed.  708,  7  Sup.  Ct  Bep. 
614;  Reynolde  t.  United  States,  98  U.  8.  146,  26  L.  ed.  244  (quoted  in 
the  beginning  of  this  note) ;  TMede  ▼.  Utah,  159  U.  8.  610,  40  L.  ed.  237, 
16  Sup.  Gt  Rep.  62. 

These  statutes  are  constitutional.  Spies  ▼.  IlUnoie,  123  U.  8. 131,  sub  nom, 
Em  parte  Spies,  31  L.  ed.  80,  8  Sup.  Ct.  Rq>.  21. 

71.  —  as  to  corpnB  delicti. 

Belief  that  the  act  charged  was  committed^  without  belief  in 'the 
guilt  of  the  accused,  does  not  disqualify.^  But  belief  that  the  ac- 
cused committed  the  act^  if  no  further  explanation  is  given,  does 
disqualify.^ 

^State  y.  Thompson,  9  Iowa,  188,  74  Am.  Dee.  342  (homicide;  juror  who  had 
formed  opinion  as  to  fact  of  the  kiUing  of  the  deceased  by  the  defendant, 
but  not  as  to  the  guilt  ol  the  defendant,  competent) ;  State  v.  Sorter,  62 
Kan.  631,  84  Pac  1036;  People  v.  Buddensieok,  103  K.  Y.  487,  67  Am. 
Rep.  766,  9  N.  £.  44,  Affirming  4  N.  Y.  Crim.  Rep.  230  (manslaughter 
by  negligence  in  erecting  building  which  fell;  juror  having  precono^ved 
opinion  that  somebody  had  been  guilty  of  negligence,  not  therdl^  dis- 
qualified) ;  State  Y.  WaUs,  71  Conn.  203,  41  Atl.  820;  Hirsh,  Juries,  S 
862,  and  cases  there  cited;  Maxwell,  Crim.  Proc.  pp.  678-683.  Oomp&re 
State  y.  Bryan,  40  Iowa,  379. 

8o,  a  juror  is  not  disqualified  to  sit  on  the  trial  of  defendant  charged  with 
poisoning  his  wife,  because  he  testifies  that  he  has  an  impression  that 
the  wife  died  from  the  effect  of  poisoning,  where  he  also  testifies  that  he 
has  no  impression  as  to  the  guilt  or  innocence  of  the  defendant^  and  haa 
no  such  fixed  opinion  of  the  death  from  poisoning  tihat  he  oould  not  give 
defendant  a  fair  and  impartial  trial.  People  v.  Foglesong,  116  Mich. 
656,  74  N.  W.  730. 

Nor  is  a  juror  disqualified,  under  the  Missouri  statute,  to  sit  upon  the  trial 
of  defendant  charged  with  disseminating  a  newspaper  devoted  mainly  to 
the  publication  of  immoral  conduct,  in  violation  of  Mo.  Laws  1891,  p. 
125,  because  he  has  formed  an  opinion  upon  public  talk  that  the  paper 
should  be  suppressed,  where  he  states  that  he  could  give  an  impartial 
verdict  if  selected  as  a  juror,  and  would  not  permit  the  opinion  formed 
on  rumor  to  bias  him.    State  v.  Van  Wye,  186  Mo.  227,  37  S.  W.  938. 

*8tato  V.  Brown,  16  Kan.  400. 
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80^  upon  a  trial  for  violation  of  the  Michigan  looal-aption  law,  a  Jnror  who 
states  that  he  supposes  and  understands  that  defendant  is  running  a 
certain  saloon,  and  that  he  sells  intoxicating  liquors  there,  should  be 
excluded.    People  v.  Keefer,  07  Mich.  15,  66  K.  W.  105. 

72. — hypothetical  opinion. 

A  hypothetical  opinion  or  impression^  conditioned  on  the  suppo- 
sition that  what  has  been  heard  or  read  of  the  case  is  true,  does  not^ 
as  matter  of  law,  necessarily  disqualify.^ 

*Xhis  principle  for  interpreting  the  common-law  role  was  generaUy  argued, 
even  before  the  statutory  modification  of  that  rula 

The  rule  as  stated  in  the  text  finds  support  in  the  following  cases  t  Bpenoe 
y.  State,  15  Lea,  539;  Leaoh  v.  People,  53  111.  317,  Citing  Smith  y. 
Eames,  4  lU.  76,  a  leading  case;  8.  C,  with  notcj,  36  Am.  Dec.  521; 
DaughdriU  y.  State,  113  Ala.  7,  21  So.  378;  State  v.  Bronetine,  147  Mo. 
520,  49  aw.  512;  Oeiander  y.  Com.  3  Leigh,  780,  24  Am.  Dec.  693; 
BoUn  y.  State,  51  Neb.  581,  71  N.  W.  444;  Hall  y.  Com.  89  Va.  171,  15 
8.  E.  517  (holding  that  hypothetical  opinion  not  previously  expressed 
does  not  disqualify,  if  Juror  can  decide  according  to  the  evidence  with- 
out heing  influenced  hy  it).  See  also  State  v.  Collins,  70  N.  C.  241,  16 
Am.  Rep.  771;  Proffatt,  Trial  hy  Jury,  {  184;  Hirsh,  Juries,  §§  345, 
855,  356;  Thornton,  Juries,  9  97;  People  v.  Crowley,  102  N.  Y.  234,  6  N. 
E.  384,  Affirming  4  N.  Y.  Grim.  Rep.  26;  Bohanan  v.  State,  18  Neb.  57. 
53  Am.  Rep.  791,  24  N.  W.  390  (opinion  formed  on  reading  newspaper 
reports  not  necessarily  a  disqualification). 

The  decision  in  Qreenfield  y.  People,  74  N.  Y.  277,  8.  C,  with  note,  6  Abb. 
K.  C.  1,  that  opinion  of  guilt  derived  from  reading  published  reports  of 
the  sworn  testimony  on  a  former  trial  was  necessarily  a  disqualification, 
is  still  followed  in  New  York,  although  with  this  exception  later  deci- 
sions on  the  present  statute  no  longer  put  any  particular  stress  upon  the 
source  of  the  opinion.  With  this  exception  the  clear  weight  of  author- 
ity now  is  to  treat  the  juror  as  qualified  if  he  swears,  and  the  court  also 
is  satisfied,  that  he  can  render  an  impartial  verdict  on  the  evidence. 

In  People  y.  Caeey,  96  N.  Y.  115,  a  trial  for  murder,  it  was  held  error  to 
overrule  the  ehalleoge,  unless  juror  so  declared. 

It  is  not  error  to  overrule  challenges  to  jurors  who  declare  that  they  can  do 
so.  People  y.  Cometti,  92  N.  Y.  85;  People  v.  Dewey,  20  N.  Y.  Wedc. 
Dig.  555;  People  v.  Weleh,  17  N.  Y.  Week.  Dig.  28;  People  v.  Otto,  101 
K.  Y.  690;  People  v.  Crowley,  102  N.  Y.  234;  People  y.  Buddeneiecik,  103 
N.  Y.  487,  57  Am.  Rep.  766,  Affirming  4  N.  Y.  Grim.  Rep.  230. 

But  in  People  v.  McQuade,  21  Abb.  N.  C.  417,  421,  the  rule  in  the  Qreen- 
fiM  Caee,  74  N.  Y.  277,  waa  approved  at  gaotfal  tenn. 

78.  —  fhat  xeqnires  evidence  to  remove. 

The  fact  that  the  opinioii  is  such  as  would  require  evidaice  to  re- 
move neeessarilj  disqualifies/  unless  it  appears  that  should  the  pro* 
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posed  juror  be  accepted  he  could  discard  his  opinion  and  render  an 
impartial  verdict  upon  the  evidence,  without  being  influenced  bj  the 
opinion.     In  that  case  it  does  not  disqualify.^ 

^People  V.  Shufeli,  61  Mich.  237,  28  N.  W.  79 ;  People  v.  Fuliz,  109  CaL  258, 
41  Pac.  1040;  MoOuire  v.  State,  76  Miss.  604,  25  So.  495;  State  ▼. 
Moody,  18  Wash.  165,  51  Pac.  356;  Proffatt,  Trial  by  Jiny,  §§  185,  186. 

The  reason  is  that  the  very  object  of  the  challenge  for  cause  is  to  prevent 
the  accused  from  being  burdened  with  the  added  labor  of  overcoming  a 
bias  in  the  minds  of  jurors,  in  order  to  render  them  impartial. 

^People  e»  reh  Phelps  v.  'Se%D  York  County  Oyer  &  Terminer  Ct,  83  K.  T. 
436;  People  v.  Oenet,  19  Hun,  91;  WiUon  v.  People,  94  111.  305  (holding 
juror  competent  who  testified  that,  although  he  had  formed  such  an 
opinion  as  would  take  evidence  to  ranove,  "he  would  be  governed  by  the 
evidence  in  the  casein  and  could  give  the  defendant  a  fair  and  impartial 
trial  according  to  the  law  and  the  evidence") ;  People  v.  Soott,  123  Gal. 
434,  56  Pac.  102;  English  v.  State,  31  Fla.  340,  356,  12  So.  689;  Smith 
▼.  Com.  100  Ky.  133,  37  S.  W.  586;  State  v.  Frier,  45  La.  Ann.  1434,  14 
So.  296;  Qreen  v.  State,  72  Miss.  522,  17  So.  381;  State  v.  Broum,  28 
Or.  147,  41  Pac  1042;  Com.  v.  Crossmire,  156  Pa.  304,  27  AtL  40; 
Suit  V.  State,  30  Tex.  App.  319,  17  S.  W.  458;  Bryant  v.  State,  7  Wjo. 
311,  51  Pac.  879,  56  Pac.  596. 

In  State  v.  SawteUe,  66  K.  H.  488,  32  Atl.  831,  it  was  held  that  the  state- 
ment of  a  juror  that  he  had  so  strong  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused  as  to  require  evidence  to  change  it  did  not  neoea- 
sarily  render  him  incompetent,  where  he  also  stated  that  if  he  tried  the 
case  as  a  juror  he  would  do  his  duty  according  to  the  explanation  with 
reference  to  deciding  the  case  upon  the  evidence  that  the  court  had 
given;  but  that  the  question  of  his  competency  was  one  of  fact  to  be  de- 
termined at  the  trial  term,  and  the  possibility  or  probabiUty  of  obtain- 
ing jurors  who  had  not  formed  an  opinion  was  properly  considered  in 
determining  that  question. 

On  the  other  hand,  there  are  cases  holding  to  the  contrary :  Vanee  v.  State, 
56  Ark.  402,  19  S.  W.  1066;  State  v.  Snodgrass,  52  Kan.  174,  34  Pac 
750;  State  v.  Lattin,  19  Wash.  57,  52  Pac  314. 

74.  —  founded  on  sworn  evidence. 

The  fact  that  the  opinion  was  founded  on  sworn  evidence  rego- 
larly  taken  against  the  accused  does  not^  as  matter  of  law,  necessarily 
disqualify.^ 

^Weston  V.  Com.  Ill  Pa.  251,  2  Atl.  191  (holding  jurors  competent  notwith- 
standing opinions  formed  on  reading  sworn  testimony) ;  Com.  v.  Baddy, 
184  Pa.  274,  39  Atl.  211  (where  the  juror  heard  part  of  evidence  on 
former  trial) ;  Monroe  v.  State,  23  Tex.  210,  76  Am.  Dec  58  (juror 
heard  part  of  evidence  before  examining  magistrate;  nererthelees  com- 
petent) ;  State  v.  Shelton,  64  Iowa,  333,  20  N.  W.  459  (opinion  based  on 
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reading  in  newspaper  the  eyidence  taken  before  the  coroner  does  not  nec- 
essarily disqualify) ;  Jones  y.  State,  120  Ala.  303,  25  So.  204  (where  the 
juror  heard  the  evidence  on  the  trial  of  one  jointly  indicted  with  the  de- 
fendant on  trial) ;  State  y.  Philpot,  97  Iowa,  366,  66  N.  W.  730  (to  the 
same  effect) ;  State  v.  Soott,  1  Kan.  App.  748,  42  Pac.  264  (where  juroi 
heard  the  evidence  upon  a  preliminary  plea  in  bar).  Contra,  in  New 
York,  Greenfield  v.  People,  74  N.  Y.  277,  6  Abb.  N.  C.  1,  with  note;  Re- 
iterated in  People  y.  Hickman,  113  Cal.  80,  45  Pac.  175;  Mahry  y.  State, 
71  Miss.  716,  14  So.  267. 

So,  in  State  y.  Taylor,  134  Mo.  100,  35  S.  W.  92,  it  was  held  that  a  person  is 
not  disqualified  as  a  juror  by  hearing  or  reading  part  of  the  evidence 
taken  at  a  former  trial.  So  held  also  in  State  y.  Dueatrow,  137  Mo.  44, 
91,  38  S.  W.  654,  39  S.  W.  266. 

But  State  y.  Foley,  144  Mo.  600,  46  S.  W.  733,  holds  that  persons  who  have 
listened  for  a  day  to  the  sworn  te8tim<»iy  of  the  witnesses  on  a  trial  for 
murder,  and  who  have  couversed  with  a  witness,  and  formed  their  opin- 
ion as  to  defendant's  guilt  from  knowledge  thus  acquired  and  the  re- 
ports of  a  newspaper  giving  substantially  all  the  evidence  on  the  trial, — 
are  incompetent  to  act  as  jurors  on  a  second  'trial,  under  Mo.  Rev.  Stat. 
1889,  S  4197,  making  it  a  good  cause  of  challenge  to  a  juror  that  he  has 
formed  or  delivered  an  opinion  on  the  issue  or  any  material  fact,  unless 
it  appears  that  euch  opinion  is  founded  only  on  rumor  and  newspaper  re- 
ports. 

And  State  y.  Shackelford,  148  Mo.  493,  50  S.  W.  105,  holds  that  where  the 
accused  seeks  to  disqualify  a  juror  by  reason  of  his  having  read  a  copy 
of  the  evidence  before  the  coroner  he  must  make  it  appear  that  he  read 
the  evidence  itself,  not  some  garbled  statement  of  it,  nor  a  mere  editorial 
or  reportorial  conunent  thereon. 

Shannon  y.  State,  34  Tex.  Grim.  Bep.  6,  28  S.  W.  540,  holds  that  a  juror  is 
absolutely  disqualified,  regardless  of  his  ability  to  render  an  impartial 
judgment,  where  he  has  formed  an  opinicm  as  to  the  guilt  or  innocence 
of  the  accused  from  the  evidence  in  a  companion  case,  and  not  from  the 
reading  of  newspaper  accounts  or  other  sources  mentioned  in  Wilson's 
Tez.  Grim.  Stat,  f  2281  (Tex.  Acts  1885,  p.  90),  allowing  him  to  serve 
if,  in  spite  of  an  opinion  based  on  such  source,  he  can  render  an  im- 
partial judgment.  And  Drye  v.  State,  40  Tez.  Grim.  Bep.  125,  49  S.  W. 
83,  holds  that  a  juror  who  has  formed  an  opinion  from  hearing  the 
facts  of  the  ease  testified  to  on  the  trial  of  another  cause  by  the  state's 
witness,  mainly  relied  on,  in  the  pending  prosecution,  is  inoompetentb 

75.  —  Hew  York  statute. 

"The  previous  expression  or  formation  of  an  opinion  or  impres- 
sion in  reference  to  the  guilt  or  innocence  of  the  defendant^  or  a  pres- 
ent opinion  or  impression  in  reference  thereto^  is  not  a  sufficient 
ground  of  challenge  for  actual  bias>  to  any  person  otherwise  legally 
qualified,  if  he  declare  on  oath  that  he  believes  that  such  opinion  or 
impression  will  not  influfflOLce  his  verdict^  and  that  he  can  render  an 
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impartial  verdict  according  to  the  evidencey  and  the  court  is  satia- 
fied  that  he  does  not  entertain  such  a  present  opinion  or  impression  as 
would  influence  his  verdict"^ 

^N.  Y.  Code  Grim.  Proc.  f  376,  suM.  2,  last  half.  The  statutes  in  other 
states,  though  in  varying  language,  are  to  the  same  general  effect.  For 
decisions  under  this  New  York  statute,  see  People  ▼.  McQonegal,  136  N. 
Y.  62,  32  N.  E.  616;  PeopU  v.  WUmarth,  156  N.  Y.  666,  61  N.  E.  277; 
Affirming  29  App.  DIt.  612,  51  N.  Y.  Supp.  688;  People  v.  Flaheriy^  27 
App.  Dir.  535,  60  N.  Y.  Supp.  574. 

For  decisions  under  a  prior  New  York  statute  (Laws  1872,  chap.  476)  h<^d- 
iug  that  the  formation  of  an  opinion  does  not  disqualify  if  the  juror 
can  render  an  impartial  verdict  on  the  evidence,  see  Thomae  v.  People, 
67  N.  Y.  218;  Distinguished  in  6  Ahb.  N.  C.  11;  Phelp9  v.  PeopUy  72  N. 
Y.  334;  Manke  v.  People,  17  Hun,  410;  Pender  v.  People,  18  Hun,  660; 
Balho  V.  People,  80  N.  .Y.  484;  AlhoU  v.  PeopU,  86  N.  Y.  460;  Cox  v. 
People,  80  N.  Y.  600;  Affirming  19  Hun,  430. 

After  discussing  the  act  of  1872  as  to  challenges  to  jurors  in  criminal  casea^ 
Mr.  Merriam,  in  his  paper  on  disqualification  of  jurors  (Points  oi  Law 
on  Guiteau's  Case,  Boston;  Little^  Brown  k  Co.  1881),  says:  "The  ^- 
feet  of  the  statute  seems  to  be  this :  Under  the  law  prior  to  the  stat- 
ute, a  juror  who  avowed  that  he  had  formed  or  expressed  a  positive 
opinion  as  to  the  guilt  or  innocence  of  an  accused  person  was  by  such 
avowal  rendered  incompetent.  The  law  would  not  listen  to  any  further 
statement,  however  confidently  made,  that  notwithstanding  such  opinion 
he  could  give  the  accused  a  fair  trial.  Under  the  statute  this  supple- 
mentary statement  may  be  made,  and  if  the  truth  of  it  is  made  out  to 
the  satisfaction  of  the  court,  the  juror  is  no  longer  subject  to  a  princi- 
pal challenge  upon  this  score.  The  statute,  then,  is  based  upon  the  pre- 
sumption that  the  juror  can  shut  out  from  his  consideration  during  the 
trial  all  previously  formed  opinions  touching  the  case.  It  does  not  per- 
mit him  to  demand  evidence  to  overcome  his  bias  or  preconceived  <^in- 
ions.  Li  short,  the  juror  must,  under  the  statute,  as  at  common  law, 
"stand  indifferent  as  he  stands  unsworn." 

For  a  statute  to  a  similar  effect  as  the  New  York  statute^  see  Horn.  Ind. 
Stat,  f  1793.  Substantially  the  same  provision  is  to  be  found  in  Illi- 
nois.    1  Starr  &  C.  Anno.  Stat.  p.  2391, 1  14, 

76.  —  right  to  interrogate  further. 

The  statement  of  a  proposed  juror  that  he  can  try  the  case  fairly^ 
on  the  evidence,  in  spite  of  his  preconceived  opinion  or  impression, 
is  not  conclusive,  but  he  may  be  further  interrogated,  and  whether 
he  is  biased  is  a  question  of  fact  on  the  whole  evidence.^ 

^Balbo  V.  People,  80  N.  Y.  484,  19  Hun,  424;  People  v.  Reynolde,  16  QaL 
129. 

And  a  juror  qualifies  himself  as  such  when  he  states  that  he  oould  go  into 
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the  jxnj  box  and  leaTB  his  opinion  behind  him,  and  base  Ms  Terdict  solely 
upon  the  law  and  the  evidence;  and  an  additional  question  whether  he 
would  enter  upon  his  duties  presunung  the  prisoner  innocent  is  unneo- 
essary.    Com.  y.  Van  Horn,  188  Pa.  143,  41  AtL  469. 

77.  —  disclaimer  of  impartiality  disqualifies;  assertion  of  it  raises  ques* 
tion  for  court. 
If  the  proposed  juror  testifies  unqualifiedly  that  his  opinion  would 
influence  his  yerdict,  this  is  condusiye,  and  he  must  be  rejected. 
Ti  he  does  not^  he  still  must  be  rejected  if  the  oourt^  on  the  whole  ex* 
aminationy  is  not  satisfied  that  he  is  impartial^ 

^Btagner  y.  State,  9  Tez.  App.  440. 

Balbo  y.  People,  80  N.  T.  484,  Affirming  19  Hun,  424,  and  Coa  y.  People,  80 
N.  T.  500,  Affirming  19  Hun,  430,  hold  that  if  a  juror,  on  being  chal- 
lenged for  principal  cause,  discloses  on  his  examination  that  he  has  a 
fixed  and  definite  opinion  in  the  case  on  the  merits,  and  nothing  further 
is  shown,  then  the  rule  of  law  which  existed  prior  to  the  statute  of 
1872,  chap.  427,  applies,  and  the  court  is  bound,  as  matter  of  law,  to 
reject  him  as  incompetent.  But  if,  in  addition,  he  states  upon  oath  that 
he  belieyes  he  can  render  an  impartial  yerdict  on  the  eridence,  and  that 
such  previously  formed  opinion  will  not  bias  or  influence  him  as  a  juror, 
the  question  of  his  competency  is  then  to  be  determined  by  the  court  as 
a  question  of  fact.  In  determining  the  question,  the  declaration  of  the 
juror  is  to  be  considered,  but  it  is  not  controlling. 

And  a  juror  who  on  his  examination  states  that  he  has  formed  an  opinion 
based  on  what  he  has  been  told  by  parties  directly  interested  in  the  case 
is  not  competent  under  Cal.  Pen.  Obde,  f  1076,  making  competent  a 
juror  who  has  formed  an  opinion  founded  on  public  rumor,  statements 
in  public  journals,  or  common  notoriety,  if  it  appears  to  the  court,  on 
his  declaration  under  oath,  that  he  can  and  will  act  impartially  and 
fairly  upon  the  matters  submitted,— especially  where  he  makes  no  such 
declaration.    People  y.  Wells,  100  Gal.  227,  34  Pac.  718. 

Kor  is  a  juror  oompet^it  who  has  formed  and  expressed  a  positiye  opinion 
of  the  guilt  of  a  prisoner  and  of  certain  specific  and  material  facts,  al- 
though it  is  based  solely  on  newspaper  accounts,  even  if  he  declares  that 
he  can  render  a  fair  and  impartial  yerdict  upon  the  eyidence  alone, — es- 
pecially where  this  declaration  is  elicited  by  argumentative  and  per- 
Buasiye  examination  by  the  court.  Coughlin  y.  People,  144  111.  140,  19 
L.  R.  A.  67, 33  N.  E.  1. 

Bo,  a  proposed  juror  who  persists,  untU  threatened  by  the  court  with  con- 
tempt proceedings,  in  saying  that  he  would  require  the  accused  to  prove 
his  innocence,  and  finally  says  reluctantly  that  he  can  try  the  defendant 
according  to  the  law  and  the  evidence^ — ^is  subject  to  challenge  for  cause. 
State  y.  Fourohy,  61  La.  Ann.  228,  26  So.  109. 

'A  juror  is  not  the  final  judge  of  whether  or  not  he  can  render  a  yerdict  in 
aooordanoe  with  the  evidence  produced  in  court  notwithstanding  his  pre- 
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conceived  opinion  agminst  defenduit»  but  it  must  appear  judidallj  from 
the  attending  conditions  that  he  atande  indifferent  between  the  common^ 
wealth  and  the  prisoner,  and  can  reach  a  conclusion  uninfluenced  by  such 
opinion.    Com.  v.  House,  3  Pa.  Super.  Ct.  304. 


78.  —  juror's  eonfldence  in  his  own 
It  is  not  essential  that  the  proposed  juror  declares  that  he  knows 

he  would  not  be  influenced  by  a  previous  or  present  opinion  or  im- 
pression. It  is  enough  that  he  believes  he  would  not  be,  and  that 
he  belirves  that  he  could  render  an  impartial  yerdict^ 

^People  y.  Willett,  30  Hun,  601 ;  State  r,  Wilson,  38  Conn.  126. 

So  held  of  a  juror  who  ''thinka  he  could"  disregard  it  and  render  a  verdict 
upon  the  evidence,  unless  his  manner  discredits  his  ability  or  intention 
to  do  so.    Com.  y.  Eagan,  190  Pa.  10,  42  AtL  374. 

£ven  although  he  does  not  use  the  word  "believe."  People  v.  Mariell,  138 
N.  Y.  595,  33  N.  £.  S3S. 

Otherwise  of  a  juror  who  states  that  he  thinks  that  he  could  lay  his  opin- 
ion aside  and  decide  the  case  according  to  the  evidence^  but  that  he  has 
a  fear  on  his  mind  la  that  respect.  Btate  y.  Jiameey,  50  La.  Ann.  1339, 
24  So.  302. 

79.  —  time. 

The  inquiry  for  the  trial  court  is  not  confined  to  a  preconceiyed 
opinioiL  It  includes  the  question  whether  the  juror  now,  at  the  time 
of  being  examined,  has  a  disqualifying  impression  or  opinion.^ 

^Grissom  y.  State,  S  Tex.  App.  386. 

f  0.  —  what  the  opinion  is,  not  competent. 

It  is  not  error  to  refuse  to  compel  a  proposed  juror  who  acknowl- 
edges he  has  an  opinion  to  disclose  whether  it  is  of  the  guilt  or  in* 
nocence  of  the  accused.^ 

^Stagner  v.  State,  9  Tex.  App.  440,  holding  also  that  it  is  not  proper  to  al- 
low the  counsel  for  the  accused  to  ask  if  he  can  go  into  the  jury  box  be- 
lieving the  accused  is  innocent  until  proved  guilty.  This  would  not  se- 
cure impartiality,  but  the  contrary.  It  is  enough  if  he  can  presomo  him 
innocent  till  proved  guilty. 

A  juror  cannot  be  asked  specifically  whether  he  believes  the  prisoner  guiltj 
or  innocent,  because  such  an  examination  would  have  a  tendency  to  cre- 
ate an  impression,  either  for  or  against  the  prisoner,  on  the  others. 
State  V.  Bennett,  14  La.  Ann.  661.  Murder;  holding  it  no  error  to  re- 
fuse to  allow  the  juror  to  answer  this  question:  ''Have  you  or  not 
formed  or  expressed  the  opinion,  from  what  you  have  heard  of  the  caae^ 
that  the  defendant  is  guilty  t" 
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One  examined  as  to  his  competency  to  sit  as  a  juror  cannot  be  asked  what 
would  be  his  opinion  as  to  the  guilt  of  the  defendant,  although  the  law 
presumed  him  to  be  innocent  imtil  he  was  proved  to  be  guilly.  Com.  v. 
Van  Bam,  188  Pa.  143,  41  Atl.  469. 

And  a  juror  who  has  stated  that  he  has  impressions  as  to  the  merits  of  the 
case  cannot  be  asked  whether  they  are  favorable  to  the  accused.  White 
V.  Territory,  I  Wash.  279,  24  Pac.  447. 

81.  —  opinion  on  particnlar  defense. 

It  is  improper  to  ask  a  juror  if  he  has  formed  an  opinion  on  a 
particular  line  of  defense  which  may  be  set  up,  as,  for  instance, 
insanity.^ 

*8tate  V.  Arnold,  12  Iowa,  479.  The  counsel  for  the  prisoner  propounded 
this  question  to  a  juror:  ''If  the  defense  in  this  case  should  be  the  in- 
sanity of  the  defendant,  have  you  formed  or  expressed  an  opinion  upon 
the  subject?"  Held,  that  the  question  was  open  to  this  objection,  that 
it  stated  only  a  suppoeed  defense  for  the  purpose  of  showing  actual  bias. 
Wright,  J.,  said  in  this  case:  ''Suppose  that  the  jurors  state  that  they 
have,  then  if  the  inquiry  is  pertinent  or  proper,  they  should  be  excluded. 
And  though  the  defense  should  not  be  made  on  the  trial,  the  defendant 
has  had  the  advantage  of  an  improper  challenge." 

82.  Party  in  civil  aetion. 
See  supra,  §  14. 

83.  Pecuniary  interest. 

If  the  pecuniary  interest  of  the  juror  be  merely  as  a  member  of 
Ae  town  or  county  to  whose  treasury  a  fine  is  to  be  paid,^  or  if  the 
juror  is  simply  a  citizen  or  taxpayer  of  a  county  to  which  the  offense 
on  trial  has  brought  pecuniary  damage,  he  is  not  per  se  disqualified.^ 

Bail  of  a  defendant  who  is  not  in  custody  are  disqualified.^ 

>Hirsh,  Juries,  f  412. 

•PhilUpe  V.  State,  29  6a.  105. 

But  otherwise  where  the  juror  has  an  individual  daim  to  a  fine  or  for- 
feiture which  a  conviction  would  produce.  Hirsh,  Juries,  f  412;  Carr 
V.  State,  104  Ala.  4,  16  So.  150. 

One  who  is  indebted  to  the  party  is  not  absolutely  disqualified,  but  the  in- 
debtedness is  a  eircumstance  to  be  considered  on  the  question  of  bias. 
People  y.  Bodine,  1  Denio,  281,  306. 

In  Springer  y.  State,  34  €ra.  379,  a  verdict  of  guilty  was  set  aside  because  it 
appeared  that,  during  the  progress  of  the  trial,  one  ol  the  prosecuting 
counsel  kept  the  horse  of  a  juror  over  night,  in  his  stable,  free  of 
charge. 

Com.  y.  Brovm^  150  Mass.  334,  23  N.  K  98,  sustained  the  constitutionality 
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of  a  Btainte  providing  that  mere  inhabitancy  of  a  town  or  eonnty  shall 
not  disqualily  a  Juror  on  a  trial  for  unlawfully  obtaining  money  from 
the  treasury  of  the  town  or  county. 

80,  the  fact  that  one  is  a  resident  and  taxpayer  of  a  school  district  does 
not  disqualify  him  as  a  Juror  in  a  prosecution  for  obtaining  money  by 
false  pretenses  by  means  of  a  sale  of  an  invalid  order  of  such  district, 
the  charge  being  that  the  purchaser  of  the  order,  and  not  the  school  dis- 
trict, was  defrauded.    Btate  ▼.  McDonald^  69  Kan.  241,  52  Pac.  453. 

And  one  is  not  disqualified  to  sit  as  a  juror  on  the  trial  of  a  ciiy  treasurer 
for  making  profit  out  of  the  public  money  intrusted  to  him,  or  for  using 
it  for  a  purpose  not  authorized  by  law,  because  he  is  a  resident  and  tax- 
payer in  the  city,  and  has  paid  money  to  the  dty  treasurer,  with  the 
conversion  of  which  defendant  is  charged.  Biate  v.  Krug,  12  Wash. 
288,  41  Pac  126. 

*Lel  Anderson  v.  Biate,  63  6a.  676,  the  court  held  that  when  the  accused  is 
at  large  on  bail  at  the  time  of  trial,  his  bail  is  not  a  competent  juror  to 
try  him,  if  objected  to  by  the  state.  Bleckley,  J.,  says:  ''Suppose  the 
prisoner  had  concluded  to  leave  the  court  and  the  country  after  the  jury 
had  retired,  and  this  juror/  his  bail,  had  been  of  the  panel  charged  with 
his  case,  and  by  any  chance  he  had  heard  that  his  principal  was  gone, 
there  would  have  been  an  improper  motive  to  return  a  verdict  of  not 
guilty.  Perhaps  the  bare  risk  of  such  a  oontingenqr  would  weigh  upon 
a  juror's  mind,  so  as  to  incline  him  more  to  acquittal  than  conviction. 
Bail  has  his  principal  in  friendly  custody.  While  such  custody  eon- 
tinuee,  the  bail  is  not  a  fit  person  to  sit  in  judgment  on  his  guilt  or  in- 
nocence.*' 

84.  Personal  hostility. 

It  is  a  good  ground  of  challenge  that  a  juror  has  evinced  feelings 
of  hostility  to  a  party.^ 

^Britiain  v.  AUen,  13  N.  C.  (2  Dev.  L.)  120  (granting  new  trial  for  error 
in  overruling  defendant's  challenge,  although  the  hostility  had  no  con- 
nection with  the  action  to  be  tried) ;  Coleman' 9  Case,  2  N.  T.  City  Hall 
Rec  89  (holding  it  proper  to  ask  a  juror  whether  he  holds  hostile  feel- 
ings against  the  prosecutor  by  reason  of  a  transaction  touching  the 
prosecutor's  official  duties). 

80,  a  juror  on  a  trial  for  murder  may  be  examined  as  to  whether  he  could 
return  a  verdict  based  wholly  on  the  evidence  and  instructions»  if  it 
should  appear  that  the  wife  of  the  defendant  and  the  deceased  were  un- 
duly intimate,  and,  on  his  stating  that  he  doubts  his  ability  to  do  so, 
may  properly  be  excused.    Jane$  v.  People,  23  Colo.  276,  47  Pac  275. 

But  prejudice  of  a  juror  against  the  attorney  for  the  accused  is  not  ground 
for  a  challenge  for  actual  bias  under  the  Idaho  statute.  Btate  v.  Gfor* 
den  (Idaho)  48  Pao.  1061. 

And  the  mere  fact  that  a  juror  on  a  trial  for  murder  may  have  known  that 
defendant  had  already  killed  one  man  in  another  state,  and  was  thea 
wanted  in  a  different  state  for  killing  another,  does  not  in  itself  show 
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that  he  had  any  bias  or  prejudice  against  defendant,  or  had  ever  formed 
or  expreesed  any  opinion  as  to  his  guilt  or  innocence  of  the  crime  for 
which  he  was  on  triaL    Kelly  v.  BiaU,  39  Fla.  122,  22  So.  303. 


85.  Fbynoal  incapacity. 

The  rule  as  to  physical  capacity  of  a  trial  juror,  in  New  York,  is 
that  he  must  be  ''in  the  possession  of  his  natural  faculties,  and  not 
infirm  or  decrepit.*'^ 

A  juror  whose  eyesight  is  so  defective  that  he  is  unable  to  dis- 
tinguish one  from  another  of  the  faces  of  the  witnesses,  or  to  see  the 
face  of  the  defendant,  and  who  cannot  see  the  expressions  of  the 
witnesses,  or  observe  their  deportment  or  demeanor, — ^is  incompetent 
tosit» 

The  court  has  power  to  excuse  a  man  from  the  jury  in  a  criminal 
trial  because  he  cannot  hear,  imder  the  Ohio  statute  providing  that 
any  petit  juror  may  be  challenged  for  any  cause  that  may  render 
him  at  the  time  an  unsuitable  juror.* 

*N.  T.  Code  GiT.  Proc  ft  1029,  subd.  4,  1079,  subd.  4,  1126,  subd.  4;  N.  T. 
Code  Crim.  Proc  }  375,  subd.  2.    See  also  $upra,  f  67. 

^Rhodes  y.  Btate,  128  Ind.  189,  27  N.  E.  866. 

•lekes  ▼.  Btaie,  16  Ohio  C.  C.  31,  8  Ohio  C.  D.  442. 


86.  Prejudice  against  kind  of  evidence. 

If  counsel  indicate  an  intention  to  adduce  evidence  of  a  particular 
kind, — such  as  circumstantial  evidence^  or  the  testimony  of  accom- 
plices,^ etc, — a  prejudice  against  such  evidence  may  be  shown ;  and 
its  existence  is  presumptively  a  disqualification,^  unless  it  be  also 
shown  that  it  would  not  prevent  the  juror  from  giving  the  testimony 
its  lawful  weight* 

^Btate  Y.  Leabo,  89  Mo.  247,  1  8.  W.  288,  holding  it  not  error  to  exclude 
those  who  declared  that  they  would  not  convict  of  murder  on  circum- 
stantial evidenoe  alone.  To  the  same  effect,  Chrifpn  y.  Biate,  90  Ala.  696, 
8  So.  670;  OUv€  y.  Btaie,  34  Fla.  203,  16  So.  925;  Holland  y.  Btate,  39 
Fla.  178,  22  So.  298;  Btate  y.  Frier,  45  La.  Ann.  1434,  14  So.  296;  Btate 
Y.  Tottft^,  119  Mo.  496,  24  S.  W.  1038;  Little  y.  Btate,  39  Tex.  Crim.  Rep. 
654,  47  S.  W.  984.  See  also  Cluverius  y.  Cam.  81  Va.  787;  Gates  v.  Peo- 
ple, 14  m.  433. 

•People  V.  (yNeil,  109  N.  Y.  251,  16  N.  E.  68,  holding  it  not  error  to  allow 
the  prosecution,  after  stating  that  they  intended  to  examine  as  wit- 
nesses accMnplioes  of  the  defendant  who  had  turned  state's  evidence,  to 
ask  each  Juror  whether  he  had  such  a  prejudice  against  persons  so  tes- 
tifying as  would  prevent  his  giving  their  testimony  its  legal  weight. 

•Stoote  Y.  Btate,  108  Ind.  415,  9  N.  E.  380.    Prosecuti<Hi  for  selling  liquor 
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on  Sunday;  counsel  for  defense  asked  whether,  if  the  aocnsed  were  a 
witness  in  his  own  behalf,  the  proposed  juror  "would  allow  less  weight 
and  credit  to  his  evidence  than  you  would  if  he  were  not  engaged  in  the 
business  of  selling  liquor?"  Held,  error  to  overrule  the  challenge  on  his 
answering,  '*I  think  I  should."  Conviction  therefore  reversed.  The 
court,  per  Niblack,  J.,  said:  "So  far  as  we  are  advised  it  has  never  been 
held  that  a  person  called  to  serve  as  a  juror,  who  admits  that  his  preju- 
dices against  a  business  recognized  as  lawful  are  so  fixed  that  he  might 
not,  and  probably  would  not,  give  to  the  testimony  of  a  party  engaged 
in  it  as  much  weight  and  credit  as  he  would  if  the  party  were  employed 
in  some  other  business,  is  a  competent  juror  to  try  a  cause  involving  the 
business  against  which  such  prejudices  are  admitted  to  exist.  On  the 
contrary,  the  fair  inference  from  the  drift  of  the  authorities  bearing  on 
the  general  subject  is  that  a  person  so  moved  by  his  prejudices  is  at 
least  prima  facie  incoiapetent  as  a  juror  to  try  such  a  cause," — Citing 
Robinson  v.  RandaU,  82  111.  521;  Whitehall  v.  Meaux,  8  111.  App.  182; 
Chandler  v.  Ruehelt,  83  lud.  130;  Shields  v.  State,  95  Ind.  299;  Mima 
Queen  v.  Eephurn,  7  Cranch,  200,  3  L.  ed.  348;  People  y,  Allen,  43  tf.Y. 
28;  Chicago  d  A.  R,  Co.  v.  Adler,  56  111.  344;  Sam  v.  State,  13  Smedes 
&  M.  189;  Curry  v.  State,  4  Nd).  545;  Block  v.  State,  100  Ind.  357.  See 
also  infra,  f  87. 

Practically  conceded  in  Stoota  v.  State,  108  Ind.  415,  9  N.  £.  380,  Citing 
Shields  v.  State,  95  Ind.  299;  Butler  v.  State,  97  Ind.  378;  People  v. 
Carpenter,  102  N.  Y.  238,  6  N.  E.  684. 

The  test  is  to  inquire  whether  the  preconceived  disposition  of  an  opinion 
that  such  evidence  is  in  itself  unworthy  of  credit,  or  an  opinion  that  it 
should  be  specially  scrutinized ;  whether  it  is  an  opinion  for  rejection  or 
an  opinion  for  caution;  whether  it  is  an  opinion  that,  on  general  prin- 
ciples and  as  a  rule,  the  testimony  of  an  informer  should  go  for  nothing* 
or  an  opinion  tliat  concedes  that  it  is  one  proper  means  of  ascertaining 
the  truth,  so  that  when  presented  with  corroboration  it  is  the  duty  of 
the  jury  to  act  upon  it  as  upon  other  evidence,— candidly  and  with  an 
unprejudiced  desire  to  ascertain  the  truth. 

In  a  cause  depending  upon  the  testimony  of  persons  of  a  particular  relig- 
ious faith  (as  Roman  Catholic),  a  juror  cannot  be  asked  whether  he  is 
of  opinion  that  a  witness  professing  that  faith  is  not  to  be  believed  on 
his  oath.  Com,  v.  Buzzell,  16  Pick.  153  (indictment  for  burning  a 
Roman  Catholic  convent),  sustained  in  People  v.  Carpenter, Z^  Hun, 490, 
493,  which  was  affirmed  in  102  N.  Y.  238,  6  N.  £.  584.  And  see  People 
V.  Car  Soy,  57  Cal.  102, 

87.  —  against  business. 

Prejudice  against  the  business  in  which  the  accused  is  engaged, 
even  though  the  offense  charged  relates  to  that  business,  is  not,  as 
matter  of  law,  necessarily  a  disqualification.* 

^Kroer  v.  People,  78  111.  294.    Prosecution  for  selliog  liquor  on  Sunday; 
not  error  to  overrule  challenge  to  one  who  said  on  direct  examinatioii 
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that  lie  had  a  prejudice  against  persons  engaged  in  the  business  of  saloon 
keeping,  but  on  cross-eicamination  said  that  his  prejudice  was  against 
the  traffic,  and  not  the  persons  engaged  in  it.  Sheldon,  J.,  said:  "The 
juror's  feeling  of  aversion  was  onlj  to  the  traffic  in  intoxicating  liquors. 
Defendant  was  not  entitled  to  have  a  juiy  of  such  persons  as  entertained 
the  contrary  feeling.  He  might  as  well  have  insisted  upon  having  a 
jury  composed  of  persons  holding  lax  notions  upon  the  subject  of  the 
observance  of  the  Sabbath  day.  It  did  not  appear  that  the  juror  had 
formed  an  opinion  of  the  guilt  of  the  defendant,  or  that  he  entertained 
a  prejudice  againat  him."  See  also  Thiede  v.  Utah,  159  U.  S.  610,  46  L. 
ed.  237,  16  Sup.  Gt.  Bep.  62;  Arnold  v.  State,  38  Tex.  Grim.  Rep.  1,  40 
8.  W.  735;  Btoots  v.  PeoplCy  108  Ind.  415,  0  N.  K  380  (dictum),  Citing 
Chandler  v.  Ruehelt,  83  Ind.  139;  Shields  v.  State,  95  Ind.  299;  Robin- 
9on  V.  Randall,  82  111.  521;  Whitehall  v.  Meaua,  8  111.  App.  182;  United 
States  V.  Borger,  19  Blatchf.  249,  7  Fed.  193;  United  States  v.  Noelke,  17 
Blatchf.  554,  1  Fed.  426;  State  v.  Nelson,  58  Iowa,  208,  12  N.  W.  253; 
Elliott  V.  State,  73  Ind.  10;  Thornton,  Juries,  §  94. 

But  in  Swigart  v.  State,  67  Ind.  287,  it  was  held  that  a  juror  who  declared 
on  his  voir  dire  that  he  considered  a  licensed  dealer  was  not  engaged  in 
a  legitimate  business,  and  could  not  be  a  moral  man,  was  not  a  compe- 
tent juror  on  the  trial  of  a  licensed  dealer  for  an  alleged  violation  of 
the  liquor  laws.  See  also  Winnesheik  Ins,  Co,  v.  Schueller,  60  111.  465. 
Civil  case,  holding  it  error  to  overrule  challenge  by  a  defendant  insur- 
ance  company,  the  juror  stating  that  he  had  a  prejudice  against  such 
companies  generally,  founded  on  the  fact  that  he  oould  not  comprehend 
their  proceedings.  Compare  Pemberton  v.  State,  11  Ind.  App.  297,  38 
N.  £.  1096^  where  it  is  held  that  the  statement  of  a  juror,  in  answer 
to  a  question  by  the  accused's  counsel,  that  he  does  not  believe  a  man 
engaged  in  the  sale  of  intoxicating  liquor  under  a  license  is  a  moral 
man,  does  not  render  him  incompetent  in  a  prosecution  for  selling  liquor 
to  a  minor. 

In  People  v.  Reefer,  97  Mich.  16,  56  N.  W.  105,  it  was  held  that  upon  a  trial 
for  an  offense  against  the  Michigan  local-option  law  a  juror  is  not  dis- 
qualified who  states  that  he  voted  for  such  law,  or  that  he  is  in  favor  of 
it  and  its  enforcement,  or  that  he  is  opposed  to  the  saloon  business,  or 
has  conscientious  scruples  against  it  and  believes  in  prohibition.  But  in 
People  V.  Wheeler,  96  Mich.  1,  55  N.  W.  371,  a  prosecution  for  keeping 
open  a  saloon  on  Sunday,  it  was  held  that  a  juror  whose  voir  dire  ex- 
amination showed  that  he  was  prejudiced  against  the  business  of  selling 
liquor,  whether  legal  or  not,  and  against  persons  engaged  in  such  busi- 
ness, and  that  he  was  not  sure  that  such  prejudice  would  be  removed  by 
anything  special  in  the  case  on  trial, — ^was  incompetent  and  should  be 
rejected  on  a  challenge  for  cause. 

The  fact  that  the  juror  waa  formerly  a  member  of  the  police  force,  and  had 
an  unfavorable  opinion  of  those  accused  of  crime,  would  not  disqualify. 
People  V.  Reynolds,  16  Cal.  128. 
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88.  —  againit  cliaraoter  of  prisoner. 

Belief  that  the  diaracter  of  the  accused  is  bad  does  not,  as  matter 
of  laWy  necessarily  disqualify.^ 

^People  v.  Alien,  43  N.  T.  28;  Monroe  r.  State,  23  Tex.  210,  76  Am.  Dee.  58. 
Such  belief  is  ground  for  challenge,  and  raises  a  question  of  fact  only. 
It  was  formerly  classed  as  a  ground  of  challenge  to  the  favor. 

6o,  an  unfavorable  opinion  of  the  character  of  the  accused,  without  hostility 
or  unfriendliness  to  him,  wiU  not  disqualify.  Helm  ▼.  State,  07  Miss. 
562,  7  So.  487. 

But  a  challenge  for  cause  should  be  sustained  in  a  criminal  case  where  the 
I  juror  has  stated  on  his  voir  dire  that  he  is  part  owner  oi  a  paper  which 

has  frequently  denounced  the  defendant^  and  has  read  and  approved  of 
I  the  editorials  therein  pr<»ouncing  the  defendant  guilty  of  the  charge,  al- 

i  though  he  states  that  to  the  best  of  his  knowledge  and  belief  he  could 

render  a  verdict  in  accordance  with  the  ovidenee  produced  in  court. 

Com.  T.  House,  3  Pa.  Super.  Ct  304. 

89.  —  against  class,  race,  etc. 
The  fact  that  the  juror  has  some  prejudice  against  the  race  to 

which  the  prisoner  belongs  does  not  neoessarilyi  as  matter  of  law^ 
disqualify.^ 

^Balbo  V.  People,  80  N.  Y.  484,  Affirming  10  Hun,  424.  Murder;  juror  on 
trial  of  an  Italian  said  the  Italians  were  a  race  he  was  "not  particularly 
fond  of  and  did  not  think  much  of,  judging  from  those  we  have  here;" 
held  competent. 

A  prejudice  against  socialists,  communists,  and  anarchists  is  nothing  more 
than  a  prejudice  against  crime,  which  would  not  force  a  jury  to  prejudge 
an  innocent  and  honest  man,  and  would  not»  therefore,  disqualify  a  juror 
in  the  trial  of  an  indictment  for  a  oonsjHracy  of  an  anarchic  nature. 
Spice  V.  People,  122  111.  1,  12  N.  E.  866, 17  N.  B.  898. 

In  People  v.  Car  Soy,  57  Cal.  102,  reversing  conviction  for  robbery,  it  was 
held  that  it  was  proper  for  the  defense  to  ask  a  juror  if  he  would  take 
the  word  of  a  Chinaman,  if  called  as  a  witness,  as  soon  as  he  would  that 
of  a  white  man,  and  that  its  exclusion  was  error. 

In  People  v.  Mdhoney,  73  Hun,  601,  26  N.  Y.  Supp.  257,  an  actiim  requiring 
the  testimony  of  an  informer,  it  was  held  that  a  juror  who  testified  that 
his  prejudice  against  an  informer  was  so  strong  that  it  would  take  evi- 
dence to  remove  it,  and  who  spoke  very  hesitatingly  as  to  whether  he 
would  believe  one  if  corroborated  by  other  witnesses,  was  pn^»erly  re- 
jected. 

So,  in  Stricklin  v.  State  (Miss.)  13  So.  898,  on  the  trial  of  a  white  man  for 
the  murder  of  a  negro,  it  was  held  that  jurors  who  stated  that  they  were 
of  opinion  that  an  insult  given  by  a  negro  would  fully  justify  a  white 
man  in  killing  him,  or  that  different  rules  should  be  applied  in  the  trial 
of  a  white  man  for  killing  a  negro  from  those  which  should  control  un- 
der other  conditions, — ^were  properly  excluded. 
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90.  —  if  relevant  to  issue. 

Where  the  imputed  motive  for  the  alleged  offense  involves  preju- 
dice arising  out  of  distinction  of  class,  religious  faith,  or  race,  preju- 
dice for  or  against  either  is  a  proper  subject  of  challenge.* 

Weople  T.  Christie,  2  Park.  Crim.  Rep.  679,  2  Abb.  Pr.  256.  Indictment  for 
riot  arising  out  of  prejudice  between  Roman  Catholics  and  others.  De- 
fendants were  members  of  a  society  of  Hibernians  and  Catholics.  Held 
competent  to  ask  a  juror,  "Have  you  any  bias  or  prejudice  against 
Roman  Catholics?"  and  that  it  was  error  to  allow  him  to  refuse  to  an- 
swer because  answering  would  tend  to  disgrace  him.  The  court  said: 
The  right  to  an  impartial  jury  ''is  not  to  be  sacrificed  to  the  fear  or  ap- 
prehension of  wounding  the  feelings  of  others.  .  .  .  There  is  neither 
dishonor  nor  disgrace  attached  to  the  fact  that  &  man  has  formed  an 
opinion  upon  any  subject  which  agitates  public  consideration.''  And  see 
Com.  V.  Buzzell,  16  Pick.  153,  under  aupnt,  f  86. 

91.  —  against  defense. 

A  prejudice  against  a  particular  defense  intended  in  the  case,  such 
as  insanity,  does  not  disqualify,  if  it  is  found  to  be  an  abstract  opin- 
ion as  to  the  propriety  or  impropriety  of  such  defense  in  cases  which 
have  previously  come  to  the  juror's  knowledge.*  Otherwise  of  an 
opinion  that  such  matter  does  not  constitute  a  defense.' 

^People  V.  Carpenter,  102  N.  Y.  239,  6  N.  E.  584,  holding  a  Juror  competent 
who  otherwise  satisfied  the  test  as  to  ability  to  render  an  impartial  ver- 
dict on  the  evidence,  although  he  said,  ''If  the  defense  of  insanity  was 
interposed,  I  would  have  a  prejudice  against  it,"  etc.,  explaining,  how- 
ever, that  it  was  only  against  misuse  of  the  defense  that  he  was  preju- 
diced, and  not  against  a  person  who  was  insane.  See  Butler  v.  State, 
07  Ind.  378,  holding  that  a  juror  is  not  necessarily  disqualified  because 
lie  expresses  an  opinion  that  the  defense  of  insanity  should  be  carefully 
scrutinized,  and  also  expresses  himself  as  strongly  opposed  to  feigned  de- 
fenses of  that  character,  but  states  further  that  he  is  not  prejudiced 
against  genuine  defenses  of  that  character. 

And  the  fact  that  a  juror  states  on  his  voir  dire  that  he  is  prejudiced 
against  the  bogus  plea  of  insanity  will  not  disqualify  him,  where  he  also 
states  that  he  has  no  prejudice  against  the  accused  and  could  give  him 
an  impartial  trial,  and,  if  his  plea  of  insanity  should  be  established  to 
his  reasonable  satisfaction,  he  would  find  him  not  guilty.  State  r.  Wei- 
8or,  117  Mo.  670,  21  8.  W.  443. 

So  the  overruling  of  a  challenge  to  a  juror  because  of  his  nonbelief  in  the 
defense  of  insanity  is  not  error  in  a  murder  trial,  where  no  defense  of  in- 
sanity is  contemplated  or  interposed.  People  v.  Collins,  105  Cal.  604, 
30  Pae.  16. 

The  danger  of  this  rule,  which  the  court  should,  by  the  exercise  of  discre- 
tion, guard  against,  is  well  stated  in  People  v.  Carpenter,  38  Hun,  490, 
Abb.  Cb. — 17* 
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404,  where  the  court  said,  among  other  thingB,  that  there  ia  manifestly  na 
power  in  a  oourt  to  prevent  counsel  who  has  caused  jurors  to  be  dis- 
carded on  account  of  their  bias  against  a  particular  defense  from  aban- 
doning that  defense  as  soon  as  he  has  secured  twelve  men  to  his  liking. 


92.  —  against  the  offense. 

An  antipathy  or  prejudice  against  offenses  such  as  that  charged 
is  not  ground  of  challenge.^ 

*Parker  v.  State,  34  Ga.  262;  State  v.  NichoUa,  50  La.  Ann.  690,  23  So.  080; 
People  V.  MoGonegal,  136  N.  T.  62, 32  N.  E.  616;  Elliott  v.  State,  73  Ind. 
10;  United  States  v.  Noelke,  17  Blatchf.  554,  1  Fed.  426  (a  prosecution 
for  using  the  nuiil  to  promote  lotteries  holding  that  it  is  no  objecticm  to 
the  competency  of  a  juror  that  he  is  in  favor  of  enforcing  the  laws 
against  lotteries,  and  it  is  therefore  no  error  to  exclude  a  question  to  a 
juror  to  that  effect). 

8o,  a  juror  is  not  incompetent  to  serve  on  a  trial  for  murder  committed  with 
a  pistol,  who  states  on  his  examination  that  he  entertains  a  prejudice 
against  a  person  in  possession  of  a  pistol,  unless  he  has  permission,  and 
that  the  evidence  would  have  to  be  stronger  in  his  behalf  than  as  though 
the  pistol  were  not  spoken  of,  where  he  further  states  that  his  verdict 
would  not  be  influenced  thereby  in  the  least.  People  v.  Hughson,  154  N. 
Y.  163,  47  N.  B.  1092. 

Nor  is  a  juror  incompetent  on  a  trial  for  unlawfuUy  keeping  intoxicating^ 
liquors  for  sale  as  a  beverage,  merely  because  he  is  a  prohibitionist  in 
sentiment,  and  strongly  opposed  to  the  unlawful  traffic  in  intoxicating 
liquor,  where  he  has  no  bias  or  prejudice  for  or  against  defendant  per- 
sonally, and  states  that  he  will  decide  the  case  impartially  on  the  law 
and  evidence.    State  v.  Tomlinson,  7  N.  D.  294,  74  N.  W.  995. 

And  a  statement  in  reference  to  a  murder  committed  by  lying  in  wait,  that 
any  man  who  would  waylay  and  shoot  another  ought  to  be  hung,  does 
not  render  the  one  making  it  incompetent  to  serve  as  a  juror  on  a  trial 
for  the  murder.    Leaoh  v.  State,  99  Tenn.  584,  42  S.  W.  195. 

And  jurors  in  a  murder  trial  are  not  obnoxious  to  challenge  for  cause  be- 
cause they  have  formed  opinions  from  hearsay,  or  have  a  prejudice 
against  wife  murderers,  or  state  that  defendant  would  have  to  prove 
that  he  was  innocent  before  they  would  acquit  him,  which  statement 
they  subsequently  retract  and  say  that  they  did  not  intend  to  answer 
it  that  way,  where  they  state  that  they  could  try  the  defendant  fairly 
and  impartially  according  to  the  testimony,  and  give  him  the  full  bene- 
fit of  any  reasonable  doubt.  Deon  v.  State,  37  Tex.  Grim.  Rep.  506,  40  S. 
W.  266. 


93.  —  against  the  law. 

Conscientious  scruples  against  the  law  creating  the  offense/  or 
against  the  infliction  of  the  punishment  prescribed^  are^  as  matter  of 
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law,  a  disqualification.     So  also  of  habitual  practices  or  an  avowal 
of  opinions  in  defiance  of  tlie  law  relating  to  the  offense  charged.' 

WfUied  States  v.  Reynolds,  1  Utah,  226,  Boreman,  J.  (a  juror  who  has  oon- 
flcientions  scruples  against  indicting  a  person  for  polygamy  is  disquali- 
fied from  serving  as  a  juror  to  try  an  indictment  for  such  offense) ;  Ooni. 
T.  Austin,  7  Gray,  61  (holding  that  if  a  juror  holds  such  an  opinion  of 
the  unconstitutionality  of  the  statute  on  which  the  proeecutaon  is 
founded — ill^;al  sale  of  intoxicating  liquor — ^that  he  cannot  convict, 
whatever  the  evidence  may  be,  he  is  incompetent). 

"See  infra,  f  100. 

But  in  State  v.  Vogan,  56  Kan.  61,  42  Pac  352,  it  is  held  that  failure  to  ex- 
cuse a  juror  upon  chaUenge  for  cause  by  defendant  under  Kan.  Oode 
Grim.  Proc  f  201,  providing  that  no  person  who  believes  the  punishment 
fixed  by  the  law  is  too  severe  for  the  offense  shall  be  sworn  as  a  juror,-^ 
Ib  not  reversible  error. 

^People  V.  Jones,  1  Edm.  Sel.  Cas.  112.  In  this  case  Edmonds,  J.,  said: 
"Would  it  be  a  discreet  performance  of  that  duty  [the  duty  of  the  court 
to  secure  an  unbiased  juiy]  to  have  a  Mormon,  with  his  belief  in  many 
wives,  serve  as  a  juror  on  a  trial  for  bigamy?  To  have  one  who  believes 
in  taking  life  for  only  a  verbal  insult  sit  as  a  juror  in  the  case  <^  a  homi- 
cide growing  out  of  offensive  language?  Such  a  line  of  action  would  be 
a  mockery  of  justica*'  Compare  Dorr's  Trial,  R.  I.  Supreme  Gt.  of  1844 
(treason  against  the  state),  where  the  court  refused  to  allow  jurors  to 
be  asked  if  they  voted  for  Dorr^  and  if  they  believed  he  was  governor  at 
the  time  in  question. 

M.  Previous  service. 
See  infra,  §§  101-104, 

95.  Property  qualification. 

A  juror,  although  possessing  the  property  qualification  at  the  time 
when  his  name  was  put  upon  the  list,  may  he  challenged  if  he  lacks 
it  at  the  time  of  challenge.^ 

*Armshy  v.  People,  2  Thomp.  &  C.  168,  Affirmed  as  KeUey  v.  People,  65  N. 
T.  566,  14  Am.  Bep.  342;  Aaron  v.  State,  37  Ala.  106;  Com.  v.  Carter,  2 
Va.  Cas.  319. 

The  requirement  of  the  New  York  statute  is  that  in  order  to  be  qualified  to 
■erve  in  the  state  generally,  the  person  must  be  "assessed  for  personal 
property  belonging  to  him  in  his  own  right  to  the  amount  of  $260;  or 
the  owner  of  a  freehold  estate  in  real  property  situated  in  the  county 
belonging  to  him,  in  his  own  rights  of  the  value  of  $160;  or  the  husband 
of  »  woman  who  is  the  owner  of  a  like  freehold  estate  belonging  to  her 
in  her  own  right."    N.  T.  Code  Civ.  Proo.  (  1027,  subd.  3. 

la  the  city  and  county  of  New  York,  he  must  be  "the  owner,  in  his  own 
righty  of  real  or  personal  property  of  the  value  of  $260;  or  the  husband 
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of  a  woman  who  is  the  owner,  in  her  own  right,  of  real  or  personal  prop* 
crty  of  that  value."    N.  Y.  Code  av.  Proc.  f  1079,  subd.  3. 

In  Kings  county,  he  must  be  ''the  owner,  in  his  own  right,  of  real  property 
of  the  value  of  $150,  or  of  personal  property  of  the  value  of  $250;  or 
the  husband  of  a  woman  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property  of  that  value."    N.  Y.  Code  Civ.  Proc.  S  1126,  subd.  3. 

These  clauses  are  extended  to  criminal  cases  by  N.  Y.  Code  Crim.  Proc  S 
375,  subd.  2. 

In  the  state  at  large  (New  York  and  Kings  counties  excepted)  it  is  further 
provided:  '*But  a  person  who  was  assessed  on  the  last  assessment  roll 
of  the  town,  for  land  in  his  possession,  held  under  a  contract  for  the 
purchase  thereof,  upon  which  improvements  owned  by  him  have  been 
made  to  the  value  of  $150,  is  qualified  to  serve  as  a  trial  juror,  al- 
though he  does  not  possess  either  of  the  qualifications  specified  in  sub- 
division 3d  [property  qualification]  of  the  last  section,  if  he  is  qualified 
in  every  other  respect."    N.  Y.  Code  Civ.  Proc.  S  1028. 

As  to  meaning  of  "freehold  estate"  and  "freeholder,"  compare  1  Abb.  New 
Pr.  467;  State  v.  Mills,  01  N.  C.  581. 

In  California  an  assessment  of  property  to  two  persons  is  an  assessment 
against  each,  for  the  purposes  of  Cal.  Code  Civ.  Proc.  §§  198,  199,  and 
Pen.  Code^  f  1072,  providing  that  a  person,  to  be  competent  as  a  juror, 
must  be  assessed  on  the  last  assessment  roll  of  the  county  or  city  and 
county,  on  property  belonging  to  him.  People  v.  Otcena,  123  Cal.  482, 
56  Pac.  251. 

In  Florida  disqualification  for  jury  service  by  nonpayment  of  a  party's  "last 
assessed  capitation  tax,"  within  Fla.  Laws  1891,  chap.  4015,  §  1,  does 
not  attach  to  a  person  until  after  the  time  has  elapsed  within  which  he 
is  allowed  by  the  revenue  laws  voluntarily  to  pay  such  tax  without  co- 
ercion.   Oollina  v.  State,  31  Fla.  574,  12  So.  906. 

In  North  Carolina  a  juror  is  not  incompetent  under  the  statute  requiring 
the  selection,  as  jurors,  of  persons  who  have  paid  tax  for  the  preceding 
year,  by  the  fact  that  he  has  not  paid  his  tax  for  the  fiscal  year  ending 
previous  to  the  last  revision  of  the  jury  list,  the  tax  list  for  which  did 
not  go  into  the  sheriff's  hands  until  after  such  revision.  State  v.  Dapia, 
109  N.  C.  780,  14  8.  E.  55.  See  also  State  v.  Hargrave,  100  N.  C.  484, 
6  S.  E.  185. 

Nor  is  it  essential  to  the  qualifications  of  a  tales  juror  sumnnxied  for  the 
trial  of  a  case  at  the  April  term,  1894,  who  has  paid  his  taxes  for  1892, 
that  he  should  have  paid  his  taxes  for  1893,  under  N.  C.  Code,  9  1772,  as 
amended  by  N.  C.  act  1889,  chap.  559,  requiring  the  oounty  commission- 
ers, on  the  1st  Monday  of  September,  1892,  and  every  four  years  there- 
after, to  select  from  the  tax  retiums  of  the  preceding  year  the  names  of 
such  persons  only  as  had  paid  taxes  for  the  preceding  year.  State  y. 
Sherman,  115  N.  C.  773,  20  S.  E.  711. 

In  Michigan  one  whose  name  does  not  appear  on  any  assessment  roll  in  the 
county,  and  who  is  not  a  taxpayer  therein,  is  incompetent  to  s«rve  as  a 
juror,  under  How.  (Mich.)  Ann.  Stat.  f§  7554,  7555.  People  v.  Thaeker, 
108  Mich.  652,  66  N.  W.  562. 
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But  in  Kansas  ihe  failure  of  the  assessor  to  place  on  the  assessment  roll 
the  name  of  a  person  assessed  for  taxes  does  not  disqualify  the  latter  as 
a  juror  in  the  Kansas  district  court.  State  y.  Lotoe,  56  Kan.  594,  44 
Pac.  20.  And  the  mere  showing  that  persons  called  as  jurors  did  not  pay 
taxes  on  personal  property  in  the  preceding  year  is  insufficient  to  dis- 
qualify them  as  jurors  under  Kan.  Geu.  Stat.  1889,  UK  3567,  3601,  re- 
quiring the  jury  commissioners  to  select  jurors  from  those  on  the  assess- 
ment rolls  for  the  preceding  year,  especially  where  it  does  not  appear 
that  they  were  not  upon  the  assessment  rolls  made  in  the  listing  of  per- 
sonal property,  or  that  they  did  not  pay  taxes  <m  real  estate.  State  t. 
Reed,  53  Kan.  767,  37  Pac.  174. 

The  provision  of  Wash.  Laws  1895,  p.  139,  as  to  the  qualifications  of  a 
juror,  that  he  be  a  householder,  applies  to  a  juror  summoned  on  an  open 
▼enire  to  complete  the  panel  in  a  criminal  case  after  the  regular  panel 
has  been  exhausted.    State  v.  Lattit^  19  Wash.  67,  52  Pae.  314. 

The  mere  occupancy  of  a  rented  room  and  boarding  in  a  private  house  does 
not  constitute  the  occupant  a  householder,  so  as  to  qualify  him  to  serve 
as  a  juror.    Lane  v.  State,  29  Tex.  App.  310,  15  S.  W.  827. 

8o  held  of  a  venireman  who  occupies  a  room  in  his  father's  house  by  his  per- 
mission,  or  a  room  furnished  for  him  at  his  employer's  house.  Mainea 
T.  State,  35  Tex.  Crim.  Rep.  109,  31  S.  W.  667. 

96.  Prosecutor  in  former  case. 
See  9upraj  §  33. 

97.  Kelationship. 

See  supra,  §§  15-18,  35. 

98.  Sdigioiis  prejudice. 
See  supra,  §§  89,  93. 

99.  Eesidence. 

See  supra,  §  29. 

100.  Scruples  against  death  penalty. 

Conscientious  scruples   against   capital   punishment,  in  trials  of 
offenses  punishable  with  death,  disqualify.^ 

'Alabama.— £f«a{l«  v.  State,  28  Ala.  25;  Oriffin  v.  State,  90  Ala.  596,  8  So. 
670. 

Arkaiisas.--Jones  v.  State,  58  Ark.  390,  24  S.  W.  1073. 

California. — People  v.  Tanner,  2  Cft.1.  257;  People  v.  Ah  Ohung,  54  Cal.  398. 

Ck>lorado. — Jonee  v.  People,  6  Colo.  452^  45  Am.  Dec.  526. 

Florida.~lfe<2r(^er  v.  State,  18  Fla.  481. 

Georgia.— Wi^ZiafiM  v.  State,  3  Ga.  453;  BeU  v.  State,  91  Ga.  15,  16  S.  E. 
207. 
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Indiana.— JofiM  r.  State,  2  Blaekf.  475;  Oreenley  r.  Btate,  80  Ind.  141; 
Driskill  y.  State^  7  Ind.  338;  GfroM  v.  State,  2  Ind.  329;  Davidson  v. 
State,  135  Ind.  254,  34  N.  E,  972. 

Iowa.— Contra,  fito^e  y.  Lee,  91  Iow»»  499,  60  N.  W.  119. 

Louisiana. — State  y.  yolofi,  13  La.  Ann.  276;  State  y.  Stewart,  46  La.  Ann. 
1164,  14  So.  143.  But  that  a  juror  in  a  prosecution  for  murder  has  oon- 
scientioua  scruples  against  the  infliction  of  the  death  penalty  is  not 
cause  for  challenge  by  the  defendant,  although  the  court  may  stand  the 
juror  aside  on  the  motion  of  the  prosecutrix  or  up<»  the  jur<»^s  own  re- 
quest.   State  y.  Oompagnet,  48  La.  Ann.  1470,  21  So.  46. 

Massachusetts.— Rey.  Stat.  chap.  137,  f  6;  Gen.  Stat.  ohap.  172,  f  5. 

Missouri.— ^toie  y.  DaaAd,  131  Mo.  380,  33  S.  W.  28. 

Nebraska.— BnMlsfcaii?  y.  State,  17  Neb.  147,  22  N.  W.  361 ;  Johneon  y.  State, 
34  Neb.  257,  51  N.  W.  835. 

Neyada.— ^<ai0  y.  Va/ughan,  23  Ney.  103,  43  Pac.  193. 

New  Hampshire. — State  y.  Howard,  17  N.  H.  171. 

Now  York.— People  v.  Wood,  131  N.  Y.  617,  30  N.  E.  243. 

Ohio,— State  y.  Town,  Wright  (Ohio)  75;  Martin  v.  State,  16  Ohio,  364. 

Pennsylyania.— Com.  y.  VaUalka,  181  Pa.  17,  37  Atl.  405. 

South  Carolina.— £rto<e  y.  Carter,  49  S.  0.  265,  27  S.  E.  106. 

Texas.— Clanion  y.  State,  13  Tex.  App.  139;  Hyde  v.  State,  16  Tex.  445,  67 
Am.  Dec.  630;  Swwyer  y.  State,  39  Tex.  Crim.  Rep.  557,  47  S.  W.  650. 

VUh.— State  y.  JBTeeeler,  15  UUh,  142,  49  Pac  293. 

U.  S.  Courts.- Untied  States  y.  Wilson,  Baldw.  78,  Fed.  Cas.  Na  16,730. 

Virginia.— Chore's  Case,  8  Gratt.  606;  Cluverius  y.  Com.  81  Va.  787;  Hirsh, 
Juries,  pp.  131-133. 

Persons  with  conscientious  scruples  against  the  death  penalty  held  incom- 
petent jurors  in  capital  cases,  notwithstanding  that  the  statute  per- 
mitted the  jury,  in  their  discretion,  to  fix  the  punishment  at  imprison- 
ment for  life.    Spain  y.  State,  59  Miss.  19. 

)\  In  some  cases  it  has  been  held  that  if  a  juror,  disclosing  that  he  has  con- 
scientious scruples  against  capital  punishment,  thinks  that  notwith- 
standing this  he  can  render  an  impartial  yerdiot  on  the  evidence,  he  is 
competent.  Williams  v.  State,  32  Miss.  389,  66  Am.  Dec  615;  People 
T.  Stewart,  7  Cal.  140;  People  y.  Wilson,  3  Park.  Crim.  Rep.  199;  Strat- 
ton  y.  People,  5  Colo.  276. 

But  this  distinction  is  open  to  criticism.  Thcmipson  ft  M  Juries,  f  202, 
says :  'This  conclusion  may  be  strongly  questioned.  One  ooosdentious- 
]y  scrupulous  of  taking  human  life  by  process  of  law  ought  not,  although 
willing,  to  be  placed  in  such  a  position  that,  to  observe  his  oath  as  a 
juror,  he  may  be  called  upon  to  violate  his  conscience;,  or,  on  the  other 
hand,  to  follow  the  dictates  of  his  conscience,  he  may  violate  his  oath. 
A  juror  ought  not  to  be  permitted  to  serve  having,  in  one  breath,  af- 
firmed and  disaffirmed  his  competeDey-" 

Where  the  entertaining  of  a  prejudice  against  capital  punishment  is  only 
made  a  challenge  for  caiise  by  the  state,  the  accused  cannot  oomplain 
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if  the  state  forbears  to  exerdae  the  right  of  challenge.    Murphy  y. 
Btate,  37  Ala.  142. 

By  the  New  York  statute,  if  the  crime  charged  be  punishable  with  death, 
the  entertaining  of  such  conscientious  opinions  as  would  preclude  the 
juror's  finding  the  defendant  guilty  is  a  disquaJiflcation,  in  which  case 
he  should  neither  be  permitted  nor  compelled  to  serve  as  a  juror. 

This  is  classed  as  "implied  bias/'  and  if  the  existence  of  the  facts  is  ascer- 
tained, disqualification  follows  as  matter  of  law.  N.  Y.  Code  Crim. 
Proe.  S  376,  subd.  1,  §  377,  subd.  8;  Ind.  Rov.  Stat.  (1881),  S  1703; 
Thornton,  Juries,  S  99;  Maxwell,  Crim.  Proc.  p.  583. 

Por  a  prior  statute  substantially  like  the  present,  except  that  it  applied  to 
persons  of  religious  denominations,  see  3  N.  Y.  Rey.  Stat.  6th  ed.  1029, 
§  17. 

And  see  Walter  t.  People,  32  N.  Y.  147;  People  v.  Damon,  13  Wend.  351; 
Lotreriberg  t.  People,  5  Park.  Crim.  Rep.  414;  Williams  y.  State,  3  Gkt. 
453  (holding  that  it  makes  no  difference  whether  the  existence  of  such 
scruples  is  disclosed  by  the  answer  to  a  question  put  to  the  juror  up<m 
his  examination  on  his  voir  dire,  or  whether  he  volunteers  the  state- 
ment). 

But  see  People  v.  Stewart,  7  Cal.  140.  That  a  juror  is  "opposed  to  capital 
punishment  on  principle"  does  not  imply  that  he  has  a  conscientious 
opinion  which  would  preclude  him  from  finding  a  prisoner  guilty  in  a 
capital  case,  because  this  is  not  equivalent  to  saying  that  he  has  con- 
scientious scruples  against  capital  punishment. 

And  O'Brien  v.  People,  36  N.  Y.  277,  3  Abb.  Pr.  N.  S.  368,  holds  that  the 
statement  of  a  juror  that  he  has  conscientious  scruples  as  to  finding  a 
verdict  in  a  case  involving  life  and  death,  renders  him  incompetent,  al- 
though he  further  states  thai  he  is  not  opposed  to  the  policy  of  the 
law  inflicting  capital  punishment.    Distinguished  in  6  Abb.  N.  C.  8. 

Com,  ▼.  Wehster,  6  Cush.  295,  52  Am.  Dec  711,  holds  that  one  who  is  op* 
poeed  to  capital  punishment,  and  fears  that  his  opinion  may  influence 
others  of  the  jury,  is,  notwithstanding,  competent  to  be  sworn  as  a  juror, 
if  he  believes  he  can  give  an  unbiased  verdict. 


Jk  101.  Service  preyioiisly  in  same  court. 

By  statute  in  several  jurisdictions,  previous  service  within  two 
years  in  the  same  court  is  ground  of  challenge.* 

^For  instances,  see  Smith  v.  State,  102  Tenn.  721,  52  S.  W.  182;  People  v. 
Thacker,  108  Mich.  652,  66  N.  W.  562. 

U.  8.  Rev.  Stat,  f  812,  provides  as  follows:  "No  person  shall  be  sum- 
moned as  a  juror  in  any  circuit  or  district  court  more  than  once  in  two 
years,  and  it  shall  be  sufficient  cause  of  challenge  to  any  juror  called 
to  be  sworn  in  any  cause  that  he  has  been  summoned  and  attended  said 
court  as  a  juror  at  any  term  of  said  court  held  within  two  years  prior 
to  the  time  of  such  challenge."  United  States  v.  Nardello,  4  Mackey, 
503.  This  statute  does  not  apply  in  the  District  of  Columbiaj  where 
the  limit  of  time  is  one  year. 
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North  CaroHnA  Code  1883,  S  1733,  provides  "that  it  shall  be  a  diaqnalifl- 
cation  and  ground  of  challenge  to  any  tales  juror  that  such  juror  has 
acted  in  the  same  court  as  grand,  petit,  or  tales  juror  within  two  years 
next  preceding  such  term  of  the  court." 

Such  a  statute  applies  only  to  talesmen.    State  v.  Whitfield,  92  K.  C.  831. 

The  Indiana  statute  (Acts  1883,  p.  44)  expressly  provides  that  such  service 
within  one  year  shall  be  a  sufficient  cause  for  challenge.  "The  object  of 
this  statute  is  something  more  than  to  relieve  men  from  the  burden  of 
sitting  on  juries  oftener  than  once  a  year.  It  is  to  preserve  the  purity 
of  the  jury  box  and  avert  the  evils  arising  from  an  overwillingness  often 
exhibited  to  serve  in  the  capacity  of  a  juror, — to  avoid  the  services  of 
'professional  jurymen.' "    Thornton,  Juries,  {  89. 

In  Kansas,  that  a  juror  served  as  such  in  a  court  of  record  during  the 
year  next  preceding  the  trial  does  not  disqualify  him  under  Gen.  Stat. 
1889,  chap.  54,  {  3,  unless  he  actually  sat  in  the  trial  of  a  case.  State 
T.  Lowe,  66  Kan.  594,  44  Pac.  20. 

In  Illinois  a  person  who  has  previously  served  as  juror  at  the  same  term 
may  be  selected  to  fill  a  vacancy  in  the  list  of  jurors  sununoned  for  a 
subsequent  portion  ol  the  term.  North  v.  People,  139  111.  81,  28  N.  £. 
96G. 

In  New  Jersey  a  struck  juror  is  not  a  petit  juror,  within  the  meaning  of 
the  jury  act,  {  6,  which  makes  service  as  a  petit  juror  within  three  pr^ 
vious  stated  terms  of  the  court  a  gi'ound  of  challenge.  Moechell  v.  State, 
63  N.  J.  L.  498,  22  Atl.  50. 

Grand  jurors  are  not  within  Hill's  (Or.)  Code,  {  947,  providing  that  it  shall 
be  sufficient  cause  of  challenge  to  any  juror  called  "to  be  sworn  in  any 
cause"  that  he  has  been  summoned  as  a  juror  at  any  time  within  a  year 
prior  thereto.    State  v.  Broicn,  28  Or.  147,  41  Pac.  1042. 

In  Florida  the  statute  that  "no  person  shall  be  drawn  to  serve  on  a  grand 
or  petit  jury  more  than  once  during  the  same  year"  does  not  create 
a  disqualification,  but  simply  provides  an  exemption  from  jury  duty. 
Blount  V.  State,  30  Fla.  287,  11  So.  547;  Lambright  v.  State,  34  Fla. 
664,  16  So.  682. 

In  Texas  the  provision  of  Rev.  Stat.  art.  3010,  subd.  6,  disqualifying  a  juror 
who  has  served  within  a  specified  time,  does  not  apply  to  criminal  trials. 
Hunter  v.  State,  30  Tex.  App.  314,  17  S.  W.  414. 

102.  —  in  civil  trial  based  on  same  act. 

Having  served  as  a  juror  in  a  civil  action  brought  against  the  de- 
fendant for  the  act  now  charged  as  a  crime  is  a  disqualification.* 

*Thomton,  Juries,  {  102 ;  Maxwell,  Crim.  Proc.  p.  585. 

This,  under  the  New  York  statute,  is  classed  as  "implied  bias,"  and  if  the 
existence  of  the  facts  is  ascertained,  disqualification  follows  as  mat- 
ter of  law.    N.  Y.  Code  Crim.  Proc.  S  370,  subd.  1,  f  377,  subd.  7. 
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103.  —  on  former  trial  of  same  defendant. 

Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  indict- 
ment, and  whose  verdict  was  set  aside,  or  which  was  discharged  with- 
out a  verdict)  after  the  cause  was  submitted  to  it^  is  a  disqualifica- 
tion.* 

Having  served  as  a  juror  in  another  cause  against  the  same  defend- 
ant,* unless  involving  the  same  facts,^  is  not  a  disqualification. 

^Thornton,  Juries,  {  101. 

This,  under  the  New  York  statute^  is  classed  as  "implied  bias/'  and  if  the 
existence  of  the  facts  is  ascertained,  disquaUfication  follows  as  matter 
of  law.    N.  Y.  Code  Crim.  Proc.  S  376,  subd.  1,  S  377,  subd.  6. 

'Buck  V.  Com,  42  Phila.  Legal  Int  353;  Patterson  v.  State,  48  N.  J.  L. 
381,  4  Atl.  440  (sustaining  the  state's  challenge  to  juror  on  the  ground 
that  he  has  served  as  a  juror  in  another  case  of  the  state  against  the 
same  defendant  is  rever^ble  error) ;  Com,  v.  Hill,  4  Allen,  591;  State 
V.  Moloney,  118  Mo.  112,  23  S.  W.  1084. 

^Baker  v.  Harris,  eo  N.  0.  (1  Winst.  L.)  277;  Dunn  v.  State,  7  Tex.  App. 
600. 

But  Patterson  v.  State,  48  N.  J.  L.  381,  4  Atl.  449  (  holds  that  the  fact  that 
a  juror  had  served  in  another  case  of  the  state  against  the  same  de- 
fendant at  the  same  teim,  and  that  he  had  formed  an  opinion  in  that 
case,  is  not  sufficient  to  sustain  a  challenge  by  the  state.  And  Stephens 
T.  State,  53  N.  J.  L.  245,  21  Atl.  1088,  holds  that  a  juror  who  sat  in  a 
previous  trial  of  defendant  for  one  of  a  series  of  embezzlements  closely 
connected  with  each  other  cannot  sit,  If  challenged,  on  a  pending  trial 
of  another  of  such  series. 

Although  where  two  cases  are  similar  against  the  same  defendant^  yet  in- 
Yolve  different  facts  to  be  proved  by  different  evidence,  a  juror  who  has 
served  in  the  one  case  is  competent  also  to  serve  in  the  other.  Com.  y. 
Hill,  4  Allen,  501  (first  indictment  for  keeping  a  nuisance  down  to  a 
certain  time;  second  indictment  for  keeping  the  same  nuisance  after 
that  time) ;  Arnold  v.  State,  38  Tex.  Crim.  Kep.  1,  40  S.  W.  734.  (>)m- 
pare  Qilmore  v.  State,  37  Tex.  Crim.  Rep.  81,  38  S.  W.  787,  where  it  is 
held  that  a  challenge  in  a  prosecution  for  violating  the  local-option  law, 
on  the  ground  that  they  served  as  jurors  on  a  former  prosecution  for 
selling  liquor  to  the  same  person,  and  believed  defendant  was  guilty  on 
the  sworn  testimony  of  the  purchaser  in  such  prior  case,  should  be  sus- 
tained, although  they  say  they  have  no  such  opinion  of  defendant's 
guilt  or  innocence  as  will  influence  them  in  finding  a  verdicts 

In  Garthvoaite  y.  Tatum,  21  Ark.  336,  76  Am.  Dec.  402,  a  civil  case,  it  was 
held  that  wh^e  a  jury  had  rendered  a  verdict  in  one  case  and  were  called 
as  jurors  in  another  case  brought  by  another  plaintiff  against  the  same 
defendant,  in  which  the  issues  were  the  same,  and  the  evidence  would 
be  the  same  as  in  the  case  already  passed  upon,  the  law  presumed  them 
to  be  under  a  disqualification.  See  also  Algier  v.  The  Marie,  14  Cal. 
167   (dvil  case). 
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In  Curtis  T.  State,  118  Ala.  125,  24  So.  Ill,  it  wm  held  tha^t  jurors  were 
properly  excused  where  they  had  served  upon  the  jury  which  had  pre- 
viously tried  the  same  defendant  in  a  similar  case,  and  the  right  to  ck- 
dude  them  was  not  affected  by  the  fact  that  they  were  monbers  of  jury 
No.  1  of  the  regular  juries  for  the  week,  and  were  in  the  box  at  the 
time  the  partiee  announced  that  they  were  ready  for  triaL 

104.  —  on  trial  of  another  for  samo  crime. 

Having  served  on  a  trial  jury  which  has  tried  another  person  for 
the  crime  charged  in  the  indictment  does  not  at  common  law  dis- 
qualify.* 

Otherwise  under  the  New  York  statute.* 

^1  Chitty,  Crim.  Law,  p.  543  (where  he  says:  ''It  will  be  no  ground  of 
challenge  that  one  of  the  panel  had  been  on  a  former  jury,  which  con- 
victed others  upon  the  same  indictment,  because  every  man  must  be  tried 
upon  the  evidence  of  his  own  guilt,  without  reference  to  that  of  his 
associates;"  2  Hawk.  P.  G.  f  29,  p.  43;  Proffatt,  Trial  by  Jury,  f  190; 
State  V.  Andereon,  5  Harr.  (Del.)  493;  State  v.  Sheeley,  15  Iowa,  404 
(illegal  voting;  holds  that  the  fact  that  a  juror  served  on  a  trial  jury 
which  convicted  another  defendant  of  an  offense  similar  to  the  one 
charged  in  the  indictment  is  not  good  cause  of  challenge) ;  People  v. 
WilliafM,  118  Mich.  692,  77  N.  W.  248. 

But  Wickard  v.  State,  109  Ala.  45,  19  So.  491,  holds  that  one  who  has 
acted  as  juror  on  a  trial  for  playing  and  betting  at  cards  or  dice  at  a 
given  place  is  inccMnpetent  to  act  as  a  juror  on  the  trial  of  another  per- 
son at  the  same  term  of  court,  for  playing  and  betting  at  the  same 
game. 

And  People  v.  Troy,  96  Mich.  530,  56  N.  W.  102,  holds  that  it  is  error  to 
permit  a  jury  who  sat  on  a  trial  for  assault  with  intent  to  do  great 
bodily  harm,  to  sit  in  another  case  in  which  the  facts  are  equaUy  iden- 
tical, and  must  have  been  called  forth  in  the  former  trial. 

And  Obenohain  v.  State,  35  Tex.  Crim.  Rep.  490,  34  S.  W.  278,  holds  that 
one  who  acted  as  juror  on  trial  of  another  person  for  playing  the  same 
game  of  cards  for  which  defendant  is  on  trial  is  disqualified  to  act  as  a 
juror,  although  he  states  that  he  does  not  think  he  wiU  be  influenced 
by  the  opinion  formed  in  the  other  trial. 

nn  United  States  v.  Wilson,  Baldw.  78,  84,  Fed.  Gas.  No.  16,730,  it  was  held 
that  where  there  are  separate  trials  on  a  joint  indictment,  one  who  was 
a  juror  <m  the  trial  of  one,  and  found  a  verdict  of  guilty,  is  not,  by  that 
fact  alone,  incompetent  as  a  juror  on  the  trial  of  the  other;  but  the 
fact  is  good  ground  for  submitting  the  question  of  such  juror's  indif- 
ference to  triers. 

This,  under  the  New  York  statute,  is  classed  as  ''implied  bias;"  and  if 
the  existence  of  the  facts  is  ascertained,  disqualification  follows  as  mat- 
ter of  law.    N.  Y.  Code  Crim.  Proc.  S  376,  subd.  1,  S  377,  subd.  5. 
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105.  Society. 

See  supra,  §  62. 

106.  Subpoenaed  as  witness. 

The  mere  fact  that  one  called  as  a  juror  has  been  subpoenaed  as  a 
witness  in  the  cause  does  not  alone  disqualify.^ 

*ThiB  de\'ice  has  been  resorted  to  in  some  cases,  and  proved  successful;  but 
it  ought  not  to  be  allowed  in  any  case.  A  subpoena  does  not  necessar- 
ily, as  a  nkatter  of  law,  disqualify.  Queen  v.  Farrant,  L.  R.  20  Q.  B. 
Div.  58,  holding  that  a  magistrate  was  not  disqualified  to  sit  at  the 
hearing  of  a  complaint  for  assault  by  the  fact  that  he  had  been  sub- 
pcenaed  by  the  prosecution,  in  consequence  of  his  having,  as  surgeon, 
professionally  attended  the  assaulted  person.  Contra,  Com.  v.  JolUffe, 
7  Watts,  585. 

And  it  is  a  disqualification  under  the  Indiana  statute.  Ind.  Rev.  Stat, 
(1881)  f  1793. 

It  is  not  a  disqualification  in  civil  cases.  Rankin  T.  NeUon,  27  N.  Y. 
Week.  Dig.  348,  10  N.  Y.  S.  R.  337. 

In  Alabama,  by  eicpress  statute,  a  juror  is  obnoxious  to  a  challenge  for 
cause  by  the  state,  where  he  has  been  summoned  as  a  witness  in  the 
case  both  by  the  prosecution  and  the  defendant.  Baldwin  v.  State,  11 
Ala.  Ill,  20  So.  528.  But  the  court  should  not  on  its  own  motion  order 
a  juror  to  stand  aside  because  he  has  been  summoned  as  a  witness  for 
defendant    Bell  v.  State,  115  Ala.  87,  22  So.  453. 

in  North  Carolina  a  challenge  to  a  juror  called  as  a  talesman,  on  the 
ground  of  favor,  is  properly  sustained  where  it  is  shown  that  he  is  at- 
tending the  court  in  the  expectation  of  bdng  called  upon  as  a  witness 
for  the  adverse  party,  whether  he  is  under  subpoena  or  not,  and  notwith- 
standing he  has  no  knowledge  of  the  more  material  facts  bearing  upon 
the  issue,  and  expects  to  testify  only  as  to  the  character  of  the  defend- 
ant.   State  V.  Barber,  113  N.  C.  711,  18  S.  E.  515. 

In  Texas  a  juror  summoned  on  special  venire  is  not  disqualified  to  sit  as 
such  because  he  has  been  summoned  as  a  witness,  where  he  does  not 
testify  to  any  material  fact,  under  Code  Crim.  Proc.  art.  636,  subd.  6, 
providing  that  a  witness  in  the  case  may  be  challenged  for  cause.  Seals 
V.  State,  35  Tex.  Crim.  Rep.  138,  32  S.  W.  545.  Nor  are  jurors  incompe- 
tent because  they  were  witnesses  on  the  question  of  a  change  of  venue. 
Hardin  v.  State,  40  Tex.  Crim.  Rep.  208,  49  S.  W.  607. 

107.  Sympathy  for  accused. 

If  the  proposed  juror's  examination  shows  that  he  can  give  an 
impartial  verdict  on  the  evidence,  the  fact  that  he  avows  sympathy 
for  the  prisoner^  and  desires  to  be  excused  from  a  position  that  he 
thinks  inconsistent,  does  not  require  the  court  to  excuse  him  or  set 
him  aside.^ 
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*Oom,  T.  WeUter,  5  Gush.  205,  298,  52  Am.  Dec.  711.  Contra,  QieM  ▼. 
Btaie,  28  Tex.  App.  151,  12  8.  W.  501. 

Btate  y.  Punahon,  133  Ho.  44,  34  8.  W.  25,  holds  that  a  juror  who  states 
that  he  haa  fonned  an  opinion  as  to  defendant's  guilt  or  inno- 
cence from  newspaper  reports,  and  that  he  is  in  sympathy  with  defend- 
ant, and  cannot  render  a  fair  and  impartial  verdict,  ia  properly  refused. 

108.  Taxpayer. 
See  supra,  §  83. 

109.  Tenant 

See  supray  §  67. 

110.  Wager. 

See  supra,  §  25. 

111.  Ward. 

See  supra,  §  51. 

112.  Witness. 

See  supra,  §  106. 

III.  Peremptoby  challenges. 

113.  Number. 

At  common  law  the  accused,  in  cases  of  treason  and  felony,  has 
a  right  to  challenge  peremptorily  to  the  number  of  thirty-five.* 
In  misdemeanors  peremptory  challenges  are  not  allowed.^ 

This  right  cannot  be  taken  away  except  by  express  statute.* 

Under  modern  statutes  the  number  of  peremptory  challenges  varies 
with  the  law  of  the  jurisdiction.* 

To  allow  the  prosecution  more  than  its  number  of  peremptory 
challenges,**  or  to  refuse  the  full  number  to  the  accused,*  is  reversible 
error. 

K)rigiiially  the  state  could  challenge  peremptorily  to  an  unlimited  extent^ 
but  by  St&t.  83  Edw.  I.  diap.  4,  the  power  of  the  state  to  challenge  per- 
emptorily at  all  was  abrogated.  A  rule  of  practice  then  aroee,  which 
still  ezista  in  jurisdictions  where  the  state  does  not  challenge  peremp- 
torily, of  allowing  the  state  the  privilege  oi  setting  aside  jurors  wb«D 
called,  without  assigning  cause,  until  the  panel  is  exhausted,  when,  if 
the  full  number  of  jurors  still  remains,  the  jurors  set  aside  are  not 
called,  but  If  the  number  remaining  is  insufficient  to  form  a  trial  juiy, 
the  state  assigns  cause  for  rejecting  the  excepted  jurors. 
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The  practice  is  called  "standing  jurors  aside  without  aaaignlng  present 
cause,"  and  has  been  recognized  in  the  United  States  courts,  in  United 
States  y.  Wilson^  Baldw.  81,  Fed.  Gas.  No.  16J30;  United  States  t. 
Douglass,  2  Blatchf.  207,  Fed.  Gas.  No.  14,989;  United  States  r.  Shackle- 
ford,  18  How.  688,  15  L.  ed.  495 ;  and  in  Wormeley  y.  Com.  10  Gratt. 
658;  Smith  y.  Com,  100  Pa.  324;  State  y.  Coleman,  20  S.  G.  441.  And 
Com.  y.  O'Brien,  140  Pa.  555,  21  Atl.  385,  holds  that  the  right  of  the 
commonwealth  to  stand  aside  a  juror  applies  to  misdemeanors,  as  well 
as  felonies,  and  to  jurors  brought  into  court  on  a  special  yenire,  as  well 
as  the  regular  panel. 

^Beading's  Case,  7  How.  St.  Tr.  259;  Oates's  Case,  10  How.  St.  Tr.  1079; 
United  States  y.  DevUn,  8  Blatchf.  71,  Fed.  Gas.  No.  14,953;  Freeman 
y.  People,  4  Denio,  0,  47  Am.  Doc.  216. 

*As  to  common-law  right  of  challenge,  see  {  1,  supra. 

In  Florida  the  provision  of  the  statute  that  the  accused  in  a  capital  case 
shall  be  entitled  to  but  ten  peremptory  challenges  is  new  matter  which, 
to  be  of  force,  must  be  sustained  by  a  valid  enactment,  since  the  statute 
in  force  at  the  time  of  the  revision  allowed  twenty  such  challenges,  and 
the  rigbt  to  the  whole  number  has  not  been  taken  away  otherwise  than 
by  the  revision.    Mathis  y.  State,  31  Fla.  291,  12  So.  681. 

fFor  the  United  States  courts  the  statute  is:  "When  the  offense  charged 
is  treason  or  a  capital  offense;,  the  defendant  shall  be  entitled  to  twenty 
and  the  United  States  to  five  peremptory  challenges.  On  the  trial  of 
any  other  felony,  the  defendant  shall  be  entitled  to  ten  and  the  United 
States  to  three  peremptoiy  challenges;  and  in  all  other  cases,  civil  and 
criminal,  each  party  shall  be  entitled  to  three  peremptory  challenges; 
and  in  all  cases  where  there  are  several  defendants  or  several  plaintiffs, 
the  parties  on  each  side  shall  be  deemed  a  single  party  for  the  purpose** 
of  all  challenges  under  this  section."  U.  S.  Rev.  Stat.  {  819.  "At  the 
trial  in  summary  cases,  if  by  the  jury,  the  United  States  and  the  ac- 
cused shall  each  be  entitled  to  three  peremptory  challenges."  Id,  fi  4303. 
Peremptoiy  challenges  by  the  accused  in  excess  of  the  number  allowed 
by  law  must  be  disregarded.    Id.  S  1031. 

The  New  Yoric  statute  is  as  follows:  "Peremptory  challenges  must  be 
taken  in  number  as  follows:  1.  If  the  crime  charged  be  punishable 
with  death,  thirty.  2.  If  punishable  with  imprisonment  for  Ufe,  or  for 
a  term  of  ten  years  or  more,  twenty.  [People  y.  Keating,  61  Hun,  260, 
16  N.  Y.  Supp.  748.]  In  all  other  cases,  five."  Gode  Grim.  Proc.  § 
873.  Each  party,  counting  all  of  several  defendants  as  one,  is  entitled 
to  this  number. 

In  Galifomia  one  accused  of  rape  is  entitled  to  only  ten  peremptory  chal- 
lenges of  jurors,  under  Gal.  Pen.  Gode,  S  1070.  People  v.  Fulta,  109  Gal. 
258,  41  Pac  1040.  Notwithstanding  S  671  gives  the  court  authority  to 
sentence  defendant  to  imprisonment  for  life  upon  conviction.  People  v. 
Logan,  123  Gal.  414,  56  Pac.  56. 

In  Delaware  six  challenges  will  be  allowed  the  defendant  In  a  proceeding 
to  determine  the  father  of  a  bastard,  as  it  is  a  quasi-criminal  proceed- 
ing, and  dealt  with  by  the  courts  as  a  criminal  proceeding.  Vail  y. 
State,  1  Penn.  (Del.)  8,  39  Atl.  451. 
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In  MaaaachuBetts  defendant  in  an  indictment  for  an  offense  not  punishable 
with  death  or  imprisonment  for  life  is  entitled  to  but  two  peremptory 
challenges  under  Pub.  Stat  chap.  170,  |  36.  Com,  t.  Vhrig,  167  Mass. 
420,  45  N.  E.  1047. 

-In  Missouri  an  accused,  although  indicted  for  murder  in  the  first  degree,  if 
prosecuted  only  for  murder  in  the  second  degree,  which  is  punishable 
by  imprisonment  for  not  less  than  ten  years,  is  entitled  to  only  twelye, 
and  not  to  twenty,  peremptory  challenges,  under  Rev.  Stat.  1880,  %  4200, 
giving  twenty  if  the  crime  charged  is  punishable  with  death  or  imprison- 
ment, and  twelve  if  punishable  by  imprisonment  for  not  lees  than  the 
specified  number  of  years.  Biate  v.  Talmage,  107  Mo.  543,  17  6.  W. 
900. 

N.  J.  Laws  1878,  p.  284,  allowing  six  peremptory  challenges  in  certain 
cases,  does  not  apply  to  struck  juries.  Moachell  v.  Btate,  53  N.  J.  L. 
408,  22  AU.  50. 

And  a  defendant  who,  at  the  time  nine  jurors  have  been  selected  and  two 
are  excused  for  illness,  has  exhausted  nine  of  his  twenty-five  peremp- 
tory challenges,  is  not,  where  the  remaining  seven  are  retained  and 
others  called  to  fill  the  panel,  confined  to  eleven  peremptory  challenges, 
under  Cal.  Pen.  Code,  %  1123,  providing  that  upon  discharge  of  a  juror 
for  illness  a  new  juror  may  be  sworn  and  the  trial  begin  anew,  or  the 
jury  be  discharged  and  a  ney  jury  impaneled.  People  v.  Wong  Ark,  96 
Cal.  125,  30  Pac.  1115. 

The  allowance  to  the  state  by  Vt.  Stat.  1896,  No.  33,  §  1,  of  the  same 
number  of  peremptory  challenges  in  a  criminal  case  as  are  allowed  to 
the  defendant,  does  not  impair  its  constitutional  right  to  a  common-law 
jury  of  twelve  men.    Btaie  v.  Noakes,  70  Vt.  247,  40  Atl.  249. 

^Savage  v.  Btate,  18  Fla.  900;  Bchoeffler  v.  Btate,  3  Wis.  823. 

•People  V.  O'Neil,  61  Cal.  435;  People  v.  Harris,  61  Gal.  136;  United  States 
V.  Dunn,  3  Mackey,  151. 

The  right  of  the  accused  to  a  certain  number  of  peremptory  challenges  can- 
not be  abridged  in  any  way,  except  with  his  own  unqualified  consent. 

Thus,  an  information  charging  assault  with  intent  to  murder  being  brought 
to  trial,  defendant  claimed  the  statutory  allowance  of  thirty  peremptoiy 
challenges.  Thereupon  the  prosecuting  officer  elected  to  try  defendant 
for  simple  assault  (mly,  in  which  case  defendant  was  entitled  to  only 
^ve  peremptory  challenges.  Held  error.  People  v.  Comstock,  55  Mich. 
405,  21  K.  W.  384. 

Nor  can  the  number  of  peremptory  challenges  be  restricted  by  requiring  the 
accused  to  take  or  waive  them  in  an  arbitrary  or  unreasonable  order. 
Sohumaker  y.  Btate,  5  Wis.  324,  holding  that  it  was  error  to  require  the 
accused  to  take  or  waive  four  challenges  at  a  time. 

But  a  refusal  to  allow  the  full  number  of  peremptory  challenges  is  not 
prejudicial  error  unless  the  party  complaining  desires  to  challenge  a 
juror  after  exhausting  the  challenges  allowed.  Bnoto  v.  Btarr,  75  Tex. 
411,  12  S.  W.  673. 

And  a  conviction  will  not  be  disturbed  on  the  ground  that  defendant  was 
compelled  to  take  a  brother  of  a  deputy  sheriff  as  a  juror  because  he  had 
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been  misled  by  the  clerk  as  to  his  number  of  challenges,  as  it  was  his 
duty  to  keep  account  of  the  number  of  challenges  himself.  Miller  y. 
Btate,  36  Tex.  Grim.  Rep.  47,  35  S.  W.  391. 

114.  Sereral  counts. 

Trying  the  accused  on  more  than  one  count  does  not  entitle  him  to 
more  than  one  set  of  peremptory  challenges.* 

^United  Biatea  y.  Qroeaheck,  4  Utah,  487,  11  Pac.  542. 

115.  Several  joint  defendants. 

In  the  absence  of  statute  clearly  indicating  the  contrary,*  defend- 
ants jointly  indicted  are  each  entitled  to  their  full  nimiber  of  sepa- 
rate peremptory  challenges,^  but  the  prosecution  is  only  entitled  to 
one  set,  no  matter  how  many  persons  are  on  trial.' 

^The  New  York  statute  (Code  Crim.  Proe.  {  360)  is  to  the  contrary,  and 
proyidee  that  several  defendants  tried  together  cannot  sever  in  chal- 
lenging, but  must  join. 

Under  a  statute  allowing  "each  party''  a  certain  number  of  peremptory 
challenges,  two  or  more  defendants  jointly  indicted  and  tried  must 
unite  in  their  challenges.  "Party"  does  not  mean  "person."  State  v. 
Cadif,  80  Me.  413,  14  Atl.  940.  See  also  Hamlin  v.  State,  67  Md.  333,  10 
Atl.  214,  301,  placing  the  same  construction  upon  a  statute  allowing 
"each  party"  to  strike  four  names  from  a  list  of  twenty  drawn  from 
the  panel.  Bryan,  J.,  dissented.  The  court  says:  "The  question  is  a 
new  one  in  this  court;  but  wherever  it  has  arisen  in  the  courts  of  other 
states  upon  similar  statutes  the  construction  we  have  adopted  has  been 
uniformly  applied," — Citing  State  v.  Reed,  47  N.  H.  466;  Snodgraee  v. 
Bunt,  16  Ind.  274;  Stone  y.  Segwr,  11  Allen,  668.  And  the  court  in- 
timates that  the  contrary  is  the  interpretation  to  be  put  upon  the  stat- 
ute as  to  peremptory  challenges,  which  gives  the  right  to  "the  accused," 
and  a«  to  challenges  for  cause,  which  gives  it  to  "any  person."  And  see 
Stone  T.  Segur,  11  Allen,  568,  670,  the  leading  civil  case,  intimating  that 
under  the  words,  "the  defendant  In  a  criminal  cause,"  each  of  several 
defendants  would  be  entitled  to  the  full  number  of  peremptory  chal- 
lenges. 

In  Kentucky  the  statute  (Crim.  Code,  S  198)  provides  that  when  several 
defendants  are  tried  together  the  challenge  of  any  one  defendant  shall 
be  considered  the  challenge  of  all.  And  a  defendant  is  properly  charged 
with  peremptory  challenges  made  by  a  codefendant  whose  trial  is  com- 
menced with  his,  although  a  separate  trial  is  subsequently  granted. 
Olaea  y.  Oom,  16  Ky.  L.  Kep.  108,  26  S.  W.  811. 

In  Alabama  a  statute  (Ala.  Acts  1888-89,  pp.  77-79)  allows  twenty-one 
peremptory  challenges  on  trial  for  capital  offenses,  and  provides  that 
cm  a  trial  of  two  or  more  defendants  each  is  entitled  to  one  half  of 
the  challenges  allowed,  and  this  statute  is  complied  with  by  allowing 
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eleven  peremptory  challenges  to  one  of  two  joint  defendants  and  ten  to 
the  other.  Oibson  v.  Btate,  80  Ala.  121,  8  So.  98;  Malachi  v.  State,  89 
Ala,  134,  8  So.  104.  But  two  defendants  on  trial  for  murder  are  not 
each  entitled  to  twenty-one  peremptory  challenges  on  the  ground  that 
it  is  impossible  for  such  provision  to  be  exactly  executed.  Oregg  ▼. 
State,  106  Ala.  44,  17  So.  321. 

In  Georgia  it  is  the  duty  of  the  judge,  where  tvro  or  more  persons  are 
jointly  tried  for  a  felony,  and  each  insists  on  having  the  full  number 
of  peremptory  challenges  to  which  he  would  be  entitled  if  tried  alone, 
to  determine  at  once  the  total  number  of  such  challenges  which  will  be 
allowed  on  a  request  by  defendants  when  the  first  juror  is  called,  under 
Pen.  Code,  {  274,  giving  every  person  indicted  for  such  offense  the  right 
peremptorily  to  challenge  twenty  jurors.  Cumming  v.  State,  99  Ga. 
662,  27  S.  E.  177. 

The  defendants  collectively,  and  not  separately,  are  entitled  to  but  three 
peremptory  challenges,  when  a  jury  has  been  struck  for  the  trial  of  an 
indictment  against  two  or  more  defendants  for  a  crime  not  within  the 
New  Jersey  criminal  procedure  act,  {  71,  permitting  twenty  peremptory 
challenges.    Moschell  v.  State,  63  N.  J.  L.  498,  22  Atl.  60. 

^United  States  v.  Marohant,  12  Wheat  480,  6  L.  ed.  700  (a  leading  case)  ; 
State  V.  Stoughton,  61  Vt.  362;  State  v.  Durein,  29  Kan.  688;  State  ▼. 
DooUttle,  68  N.  H.  92. 

In  People  v.  Welmer,  110  Mich.  248,  68  N.  W.  141,  it  is  held  that  though 
those  jointly  charged  with  a  misdemeanor  must  be  tried  together  under 
How.  (Mich.)  Ann.  Stat.  S  9573,  each  defendant  is  entitled  to  the  same 
number  of  peremptory  challenges  he  would  have  had  if  separately  tried: 

^Savage  v.  State,  18  Fla.  909;  Schoeffler  v.  State,  3  Wis.  823;  State  ▼. 
Earle,  24  La.  Ann.  38,  13  Am.  Rep.  109,  holding  that  although  where 
two  or  more  persons  are  indicted  and  tried  jointly  each  defendant  has 
the  full  number  of  peremptory  challenges  as  if  tried  alonei,  yet  the  state 
is  entitled  to  no  more  peremptory  challenges  than  when  the  trial  is 
against  one  alone,  under  a  statute  providing  that  "in  all  criminal  prose- 
cutions wherein  defendant  is  allowed  peremptory  challenges  the  state 
shall  be  allowed  to  challenge  without  cause  any  number  not  exceeding 
six"  (La.  Rev.  Stat.  1870,  §  998). 

But  under  the  Illinois  statute  allowing  the  prosecution  "a  peremptoiy  chal- 
lenge of  the  same  number  of  jurors  that  the  accused  is  entitled  to"  (111. 
Rev.  Stat.  chap.  38,  {  432 ) ,  if  there  are  several  defendants,  each  entitled 
to  the  statutory  number,  the  prosecution  is  entitled  to  as  many  per- 
emptory challenges  as  the  accused  is,  in  the  aggregate.  Spies  v.  People, 
122  111.  1,  12  N.  E.  866,  17  N.  E.  898,  Approving  hoggins  v.  Btate^  12 
Tex.  A  pp.  66. 

6o,  in  Vermont  the  state  is  entitled  to  twelve  peremptory  challenges  in  a 
criminal  case,  under  Stat.  1896,  No.  33,  %  1,  allowing  the  state  in  crimi- 
nal prosecutions  the  same  number  of  peremptory  challenges  as  are  al- 
lowed to  the  defendant,  where  two  defendants  are  jointly  tried,  each  be- 
ing entitled  to  six  peremptory  challenges.  State  v.  Noakee,  70  Vt.  247, 
40  Atl.  249;  State  v.  Marshy  70  Vt.  288,  40  AtL  836. 
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In  G«or^a  the  state  is  entitled  to  half  of  the  whole  number  of  peremptoxy 
challenges  allowed  to  both  of  the  defendants,  under  Code,  f  4643,  where 
neither  of  two  persons  tried  jointly  for  a  capital  offense  waives  his  per- 
emptory ehalleDges.    Butler  y.  State,  92  Ga.  601,  19  S.  B.  51. 

116.  Interrogation  before  peremptory  ohallenge. 

Either  party  may  interrogate  a  proposed  juror  for  the  purpose  of 
determining  whether  to  challenge  him  peremptorily.^ 

^State  y.  Mwm^  Sd  Mo.  589  (reversing  conviction  for  refusal) ;  La/oin  v.  Peo- 
ple, 69  m.  303  (to  same  effect) ;  Donovan  v.  People,  139  111.  412,  28  N. 
£.  964.    See  also  eupra,  %  6. 

A  proposed  juror  can  be  interrogated  as  to  matter  not  ground  for  challenge 
for  cause,  to  enable  counsel  to  decide  whether  to  challenge  peremptoril/. 
Opinion  of  Davis,  P.  J.,  in  People  v.  Carpenter,  38  Hun,  490,  490,  Af- 
firmed on  other  grounds  in  102  N.  T.  238,  6  N.  E.  584.  See  also  Com,  v. 
Knapp,  9  Pick.  496,  20  Am.  Dec.  491.  And  see,  in  a  civil  cas^  Chicago 
d  A,  R,  Co.  V.  Butolf,  66  III.  347. 

But  Clifford  V.  State,  61  N.  J.  L.  217,  39  Atl.  721,  holds  that  the  trial  court 
may  properly  refuse  to  permit  a  juror  to  be  interrogated  by  counsel  for 
the  purpose  of  eliciting  information,  so  that  the  right  of  peremptory 
challenge  may  be  intelligently  used,  where  no  challenge  has  been  inter- 
posed, and  it  is  not  proposed  to  put  the  juror  under  oath.  Affirming  60 
N.  J.  L.  287,  37  Atl.  1101,  and  Citing  King  v.  State,  6  How.  (Miss.) 
730;  Bales  v.  State,  63  Ala.  30;  State  v.  Creasman,  32  N.  C.  (10  Ired. 
Tu)  395. 

117.  When  peremptory  challenge  to  be  interposed. 

At  common  law  a  peremptory  challenge  may  be  interposed  at  any 
time  before  the  juror  is  sworn.* 

After  a  juror  is  sworn  the  court  has  power  in  its  discretion  to 
refuse  to  permit  even  the  accused  to  intei*pose  a  peremptory  chal- 
lenge.* 

^People  V.  Damon,  13  Wend.  351. 

The  reason  of  the  rule  is  that  the  accused  is  entitled  to  the  benefit  of  what- 
ever means  of  judgment  even  the  appearance  or  the  demeanor  may  af- 
ford, up  to  the  time  of  the  juror  being  sworn. 

The  rule  above  stated  is  the  one  that  generally  prevails.  People  v.  Mont- 
gomery, 63  Cal.  576;  Hooker  v.  State,  4  Ohio,  348;  Murray  v.  State,  48 
Ala.  675;  People  v.  Carrier,  46  Mich.  442,  9  N.  W.  487;  People  v.  Car- 
penter, 36  Hun,  315  (holding  that  even  if  the  defense  expresses  itself 
satisfied  with  the  Juror,  the  right  to  challenge  him  peremptorily,  imless 
expressly  waived,  is  not  lost  until  the  juror  is  actually  sworn) . 

But  see  MoMilan  v.  State,  3  Tex.  L.  J.  202  (holding  that  it  is  not  error  to 
refuse  to  permit  defendant  to  peremptorily  challenge  a  juror  already  ac- 
cepted by  him) ;  State  v.  Pritohard,  8  Wash.  L.  Rep.  632  (holding  that 
Abb.  Cb. — 18. 
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ft  defendant  haa  the  right  to  interpose  a  peremptory  challenge  at  any 
time  before  the  juror  is  sworn  to  try  the  case,  notwithstanding  he  is  in- 
formed by  the  court  that  if  he  passes  his  challenge  when  the  juror  is 
called  and  examined  upon  his  voir  dire,  he  will  be  considered  as  haying 
accepted  all  the  jurors  then  in  the  box) ;  State  v.  Pike,  49  N.  EL  399,  6 
Am.  Rep.  533  (holding  it  not  error  to  allow  the  prosecution  to  challenge 
peremptorily  after  a  juror  has  been  examined  <m  oath  and  defendant's 
attorney  has  expressed  himself  content). 

In  the  absence  of  statute,  however,  it  is  generally  held  to  be  purely  in  the 
discretion  of  the  court  to  regulate  the  time  and  order  of  the  challenges. 

Compare  Com,  v.  Webster,  5  Cush.  295,  52  Am.  Dec.  711,  where,  without 
giving  any  reason,  Shaw,  Ch.  J.,  and  associates,  held  that  defendant 
must  exercise  his  right  ol  peremptory  challenge,  if  at  all,  before  exam- 
ining a  juror  as  for  bias,  etc.,  with  Com.  v.  Knapp,  9  Pick.  496,  20  Am. 
Dec.  491,  where  it  was  held  that  the  accused  might  peremptorily  chal- 
lenge a  juror  after  the  examination  as  to  bias  had  failed  to  show  any 
cause  for  challenge. 

It  is  said  in  some  of  the  cases  that  a  peremptory  challenge  may  be  allowed 
after  the  juror  has  been  sworn;  but  the  true  rule  we  deem  to  be  that  the 
judge  may,  on  cause  shown  to  him,  which  need  not  be  publicly  stated 
{Tweed' 8  Case,  13  Abb.  Pr.  K.  S.  371,  note,  Davis,  P.  J.),  set  aside  a 
juror.    S.  P.  N.  Y.  Code  Crim.  Proc.  §  371. 

This  is  not  a  peremptory  challenge,  for  the  characteristic  of  peremptory 
challenge,  namely,  that  no  cause  need  be  assigned,  is  wanting.  Oehs  v. 
People,  124  111.  399,  16  N.  E.  6C2. 

*People  V.  Carpenter,  102  N.  Y.  239,  6  N.  E.  584. 

A  peremptory  challenge  interposed  after  acceptance  of  the  jury,  and  after 
they  are  sworn  to  try  the  cause,  based  upon  facts  communicated  by  a 
juror  after  that  time,  is  not  available  unless  a  motion  is  made  to  set 
aside  the  submission  of  the  cause  to  the  jury.  Kurtz  v.  State,  145  Ind. 
119,  42  N.  E.  1102. 

But  People  y.  Bemmerly,  87  Cal.  117,  25  Pac.  266,  holds  that  a  juror  may 
be  peremptorily  challenged  after  he  has  been  sworn,  good  reasons  being 
shown  therefor. 

And  People  v.  Hughes,  46  N.  Y.  8.  R.  413,  19  N.  Y.  Supp.  650,  holds  that 
the  court  may,  in  its  sound  discretion,  permit  the  People  peremptorily 
to  challenge  a  juror  who  was  sworn  while  the  jury  was  being  selected. 
where  counsel  have  learned  facts  inducing  the  challenge  since  he  was 
sworn,  without  omipelling  them  to  disclose  such  facts. 

In  North  Carolina  the  court  has  no  power,  under  Code,  §  1200,  providing 
that  in  capital  cases  the  state  shall  have  four  peremptoiy  challenges,  -f 
such  challenges  are  made  before  the  juror  is  tendered  to  the  prisoner,  to 
allow  the  state  peremptorily  to  challenge  a  juror  after  he  has  been  passed 
by  the  state,  tendered  to,  and  accepted  by  the  prisoner,  although  the 
juror  has  asked  to  be  excused  upon  the  ground  that  he  is  an  intimate 
friend  of  the  prisoner  and  connected  with  him  by  marriage,  but  not  so 
as  to  disqualify  him.    State  v.  Fuller,  114  N.  C.  885,  19  S.  E.  797. 
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118.  —  by  prosecution. 

Unless  otherwise  provided  by  statute^*  the  accused  has  a  right  to 
require  the  prosecution  to  exercise  its  right  of  peremptory  challenge 
as  to  any  individual  juror,  before  the  accused  is  required  to  do  so, 
either  expressly  or  by  proceeding  in  a  manner  indicating  that  he  has 
elected  not  to  do  so.^ 

^Bpigener  v.  Biate,  62  Ala.  383  (holding  that^  in  the  ahsence  of  any  statute 
defining  the  practice,  it  is  error  to  compel  the  accused  to  take  his  per- 
emptory challenges  before  the  state  is  called  upon  to  do  so) ;  State  y. 
Begonia,  69  Mo.  485  (holding  that  the  state  must  announce  its  per- 
emptory challenges  before  the  accused  can  be  compelled  to  do  so). 

flhe  rule  is  the  same  under  N.  Y.  Code  Oim.  Proc.  {  385,  providing  that 
"challenges  to  an  individual  juror  must  be  taken  first  by  the  People  and 
then  by  the  defendant."  People  y.  MoQuade,  110  N.  Y.  284,  1  L.  R.  A. 
273, 18  N.  £.  156,  with  note  to  21  Abb.  N.  C.  417. 

But  the  prosecution  in  a  criminal  case  may  reserve  its  peremptory  challenge 
until  after  the  challenges  on  both  sides  for  actual  bias  have  been  dis- 
posed of,  but  must  exercise  it  before  it  is  known  whether  the  juror  is 
satisfactory  to  the  defendant,  and  before  he  is  sworn.  People  v.  Mo- 
Oofiegal,  136  N.  Y.  62,  32  N.  £.  616. 

But  this  statute  does  not  prevent  the  People  from  peremptorily  challenging 
a  juror  after  he  has  been  challenged  for  bias  and  examined  by  defendant. 
People  V.  McQonegal,  42  N.  Y.  S.  R,  307,  17  N.  Y.  Supp.  147. 

For  cases  contrary  to  the  rule  stated  in  the  text,  see  Turpin  v.  State,  55 
Md.  462,  holding  that  the  order  in  which  peremptory  challenges  shall  be 
taken  is  discretionary  with  the  trial  court.  And  see  Com.  v.  Knapp,  9 
Pick.  496,  20  Am.  Dec.  491,  Overruled,  or  at  least  a  contrary  direction 
given,  in  Com.  y.  Rogers,  7  Met.  500,  41  Am.  Dec.  458 ;  Com.  v.  Webster, 
5  Cush.  295,  62  Am.  Dec.  711.  But  see  Com.  v.  MoElha/ney,  111  Mass. 
439. 

In  Arkansas  a  statute  (Sand.  &  H.  Dig.  §{  2210-2213)  provides  that  the 
challenges  to  the  juror  shall  first  be  made  by  the  state  and  then  by  the 
defendant,  and  the  state  must  exhaust  her  challenges  to  each  particular 
juror  before  such  juror  is  passed  to  the  defendant  for  challenge  or  ac- 
ceptance; and  allowing  the  state  to  interpose  peremptory  challenges  to 
jurors  who  have  been  accepted  by  the  state  and  defendant  constitutes 
reversible  error,  where  the  defendant  exhausted  his  peremptory  chal- 
lenges before  the  jury  was  secured.  WiUiams  v.  State,  63  Ark.  527,  39 
8.  W.  709. 

In  South  Carolina  the  state  can  exercise  its  right  of  peremptory  challenge 
at  any  time  before  the  prisoner  has  spoken,  even  after  the  juryman  has 
been  presented  to  him.    State  y.  GorUy,  43  S.  C.  127,  20  S.  E.  989. 

In  North  Dakota  the  court,  after  having  improperly  denied  a  challenge  for 
cause  interposed  by  the  state,  and  after  the  juror  has  been  peremptorily 
challenged,  may  sustain  the  challenge  for  cause  and  excuse  the  juror  and 
allow  the  state  the  full  number  of  peremptory  challenges  to  which  it  is 
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entitled  hy  law,  without  deduction  of  the  challenge  interpoeed  to  such 
juror.  Bi<Ue  v.  Kent,  6  N.  D.  616,  aud  mom.  State  v.  Panooast,  35  Lu  R. 
A.  618,  67  N.  W.  1062. 

In  Maxyiand  the  gtatutory  right  of  peremptory  challenge  may  be  exercised 
by  the  state  after  calling  and  examining  a  juror  on  hia  voir  dire  and 
turning  him  orer  to  the  counsel  for  the  prisoner,  by  whom  he  is  accepted 
without  further  examination.    Rogert  t.  State,  89  Md.  424,  43  Atl.  922. 

In  California  permitting  the  prosecution  peremptorily  to  challenge  a  juror 
passed  by  it»  but  not  sworn,  after  the  defense  has  meantime  exercised 
four  peremptory  challenges  to  other  jurors,  is  not  prejudicial  error. 
People  y.  Dokm,  96  Gal.  315,  31  Pac  107. 

118.  —  by  the  defeiue. 

The  right  of  the  defense  in  cases  of  felony  to  challenge  perempto- 
rilj  exists  up  to  the  time  the  juror  in  question  lays  hold  of  the  book, 
or  otherwise  complies  with  the  direction  of  the  courts  to  be  sworn, 
and  cannot  be  taken  away  by  the  court  nor  restricted  to  an  earlier 
time.* 

Unless  otherwise  required  by  the  statute  or  the  court,  the  accused 
has  a  right  to  reserve  all  peremptory  challenges  until  the  number  of 
twelve  is  full,  if  the  jurors  are  yet  unsworn,  and  until  after  objec- 
tions or  challenges  for  cause  have  been  disposed  of.' 

^People  T.  Carpenter,  36  Hun,  316.  Davis,  P.  J.,  says:  "At  common  law 
the  right  of  peremptory  challenge  in  cases  of  felony  exists  until  the 
juror  is  actually  sworn.  Morris's  Case,  4  How.  St.  Tr.  1260;  Archbold, 
Grim.  Pr.  &  PI.  610;  Reg,  v.  Sullivan,  8  Ad.  &  El.  831;  Reg,  v.  Wardie, 
Car.  &  M.  647;  Lindsley  v.  People,  6  Park.  Grim.  Rep.  233.  Under  the 
Constitution  of  the  state  of  New  York  this  became  a  part  of  the  common 
law  of  the  state,  subject  to  such  alterations  and  provisions  as  the  l^s- 
lature  of  the  state  shall,  from  time  to  time,  make  concerning  the  sajne 
(first  Constitution,  I  36),  and  each  of  the  subsequent  and  amended  oon- 
stitutions  has  continued  such  adoption.  The  established  provisions  of  the 
common  law  are  preserved  by  the  Code  of  Criminal  Procedure  by  Sfi  369 
and  371,  the  first  of  which  enacts  that  'before  a  juror  is  called,  the  de- 
fendant must  be  informed  by  the  court,  or  under  its  direction,  that  if  be 
intends  to  challenge  an  individual  juror  he  must  do  so  when  the  juror 
appears  and  before  he  is  sworn.'  The  second  (|  371)  enacts  that  *a 
challenge  must  be  taken  when  the  juror  appears  and  before  he  is  sworn, 
but  the  court  may,  in  its  discretion,  set  aside  a  juror  at  ai^  time  before 
evidence  is  given  in  the  action.'  These  sections  establish  a  rule  for  the 
benefit  of  the  accused  which  not  only  defines  his  rights  as  to  the  time 
when  his  challenge  may  be  made,  but  secures  them  to  him  by  force  of 
statutory  law.  Under  that  rule  he  may  challenge  a  person  who  appears 
as  a  juror  at  any  time  before  he  is  sworn,  and  it  is  not  in  the  power 
of  a  court  to  deprive  him  of  that  right." 

^People  V.  Bodine,  1  Denio,  281,  310. 
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80^  in  Kentucky,  nnder  Crim.  Code  Prac.  f  216,  proyiding  that  the  challenges 
to  the  jury  shall  first  be  made  by  the  commonwealth  and  then  by  de- 
fendant, and  that  each  party  must  exhaust  his  challenge  to  each  juror 
before  the  other  begins,  defendant  cannot  be  required  to  exercise  his 
right  of  peremptory  challenge  until  twelve  qualificnl  jurors  have  been  se- 
lected and  accepted  or  challenged  by  the  commonwealth.  Smith  v.  Com. 
20  Ky.  L.  Kep.  1848,  50  S.  W.  241;  Bhelhy  v.  Com.  91  Ky.  663,  16  S.  W. 
461. 

And  in  Ifississippi,  under  Code  1892,  8  1423,  providing  that  all  peremptory 
challenges  of  the  state  shall  be  made  before  the  juror  is  presented  to  the 
prisoner,  and  in  all  cases  the  accused  shall  have  presented  to  him  a  full 
panel  before  being  called  upon  to  make  his  peremptory  challenges,  the 
defendant  cannot  be  required  to  challei^  individual  jurors  called  to  fill 
a  panel  from  which  jurors  have  been  excused  upon  defendant's  peremp- 
tory challenge^  but  the  panel  must  be  filled  before  he  can  be  required  to 
peremptorily  challenge  any  of  the  new  jurors.  Oihaan  v.  State,  70  Miss. 
654,  12  So.  582;  State  v.  Mitchel  (Miss.)  12  So.  710. 

But  in  Idaho  the  defendant,  who,  under  the  provisions  of  Rev.  StaL  f  7830, 
haa  twice  as  many  peremptory  challenges  as  the  state,  must,  after  the 
state  has  made  its  first  diallenge,  make  two  challenges  before  the  state 
is  again  called  upon  to  make  its  next  peremptory  challenge.  State  v. 
Browne  (Idalio)  44  Pac  562. 

So,  in  Montana  the  defendant  is  properly  required  to  exhaust  two  challenges 
to  each  challenge  by  the  state,  under  Pen.  Code,  f  f  2044,  2045,  entitling 
defendant  to  ten  peremptory  challenges  and  the  state  to  five,  and  S  2067, 
providing  that  such  challenges  must  be  taken  in  the  manner  provided  in 
Code  Civ.  Proc  8  1050,  which  provides  that  each  party  is  entitled  to  four 
peremptory  challenges,  and  that  if  no  peremptory  challenges  are  taken 
until  the  panel  is  full  they  must  be  taken  by  the  parties  "alternately." 
State  V.  Sloan,  22  Mont.  203,  56  Pac  364. 

And  in  Washington  the  legislature  in  making  the  law  relating  to  the  selec- 
tion of  jurors  in  dvil  actions  applicable  to  oriminal  cases,  by  Code  Proc. 
I  1207,  overlooked  the  fact  that  an  accused  has  twelve  peremptory  chal- 
lenges while  the  prosecution  has  only  six,  and  an  accused  is  properly  re- 
quhred  to  exercise  two  peremptory  challenges  to  one  by  the  state»  and  not 
to  challenge  one  to  the  state's  one,  as  provided  by  f  348,  until  the  per- 
emptory ohallenges  are  all  exhausted.  State  v.  Eddon,  8  Wash.  292,  36 
Pac  139. 

A  waiver  by  an  accused  of  a  peremptory  challenge  after  a  direction  hy  the 
oourt  to  avail  himself  of  all  his  remaining  challenges,  before  requiring 
the  state  to  exhaust  its  last  challenge^  constitutes  a  waiver  of  all  his 
other  challenges,  in  the  absence  of  a  statute  prescribing  the  order  of 
taking  them,  where  the  court  tells  him  in  advance  thai  it  will  have  that 
effect.    Gravely  v.  State,  45  Neb.  878,  64  N.  W.  452. 

180.  Cutting  off  delay  by  oath  after  examiTiation. 

The  court  may  in  its  discretion  require  each  party  to  present  his 
peremptory  challenge  to  any  juror  before  he  is  sworn  in  as  a  juror, 
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and  may  direct  that  each,  unless  so  challenged^  be  sworn  as  soon  as 
he  has  been  found  impartial,  and  may  refuse  to  allow  peremptory 
challenge  afterward.^ 

^People  y.  Carpenter,  102  N.  Y.  239,  6  N.  £.  6S4,  Affirming  36  Hun,  315,  16 
Abb.  N.  C.  128,  holding  that  the  discretionary  power  of  the  court  in  this 
respect  is  not  abridged  by  the  New  York  statute  (Code  Grim.  Pfoc  9 
371)  which  provides  that  "a  challenge  must  be  taken  when  the  juror 
appears,  and  before  he  is  sworn;  but  the  court  may,  in  its  discretion, 
for  good  cause,  set  aside  a  juror  at  any  time  before  evidence  is  given  in 
the  action."  The  court  says:  ''It  is  not  claimed  that  any  case  was 
made  calling  for  the  exercise  by  the  court  of  the  discretion  thus  pro- 
vided for,  and  the  validity  of  this  exception  must  depend  upon  the  ques- 
tion as  to  whether  there  is  any  rule  of  practice  which  requires  the  court 
to  postpone  the  swearing  of  the  jury  until  the  drawing  of  the  panel  ia 
wholly  completed.  We  have  been  referred  to  no  authority  to  that  effect, 
and  the  language  of  the  provision  quoted  seems  to  imply  that  each  juror 
is  to  be  sworn  as  he  is  called  and  accepted  by  the  parties.  In  People  ▼. 
Daman,  13  Wend.  351,  Judge  Savage,  in  a  capital  case,  says :  'The  reg- 
ular practice  is  to  challenge  jurors  as  they  come  to  the  book  to  be  sworn, 
ajid  before  they  are  swoi*n;  but  I  apprehend  this  is  matter  of  practice, 
and  may  be  depcurted  from  in  the  discretion  of  the  court.'  This  ia  be- 
lieved to  be  the  general  practice  in  the  courts  of  this  state,  and  such  also 
seems  to  be  the  rule  in  the  English  courts  {Reg.  v.  Frost,  9  Gar.  &  P. 
129),  and  also  in  the  courts  of  many  of  the  sister  states  {Epps  v.  State, 
19  Ga.  102;  MoFadden  v.  Com,  23  Pa.  17, 62  Am.  Deo.  308;  Bash  v.  State, 
61  Ala.  89;  State  v.  Potter,  18  Conn.  166).  The  statute  being  silent  as 
to  the  time  when  the  jury  shall  be  sworn,  we  think  it  was  within  the 
discretion  of  the  trial  court  to  determine  the  practice,  and  that  no  im- 
pairment of  the  prisoner's  l^gal  rights  is  made  after  he  has  been  allowed 
a  fair  opportunity  to  interpose  a  peremptory  challenge  to  a  proposed 
juror,  that  he  is  foreclosed  as  to  the  further  exercise  of  the  right  by  the 
administration  of  the  oath  to  the  juror  at  any  time  after  he  has  been 
examined  and  accepted." 

121.  Second  oath. 

If  the  jurors  have  been  ewom  severally,  subsequently  swearing 
them  as  a  body  does  not  restore  the  right  to  interpose  a  peremptory 
challenge  before  such  second  oath.^ 

^People  V.  Carpenter,  38  Hun,  490.    And  see  decision  above  quoted. 

122.  Withdrawing. 

That  the  court  has  discretionary  power  to  allow  the  prosecution 
to  withdraw  a  peremptory  challenge  in  order  to  interpose  a  challenge 
for  cause,  see* 

^Savage  v.  State,  18  Fla.  909.    Compare  People  v.  MoQuade,  110  N.  T.  2M, 
1  L.  R.  A.  273, 18  N.  E.  166,  with  note,  21  Abb.  N.  C.  417. 
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IV.  Genebal  poweb  of  the  couet. 

183.  Error  to  ezciue  one  not  exempt. 

An  exception  lies  to  the  excusing  of  persons  claiming  to  be  exempt, 
vrhea  a  legal  ground  of  exemption  is  not  shown.^ 

Thus,  where  a  statute  exempted  from  jury  duty  members  of  incorporated 
fire  companies,  and  upon  a  murder  trial  the  judge  excused  several  per- 
sons from  jury  duty^  against  the  objection  of  the  accused,  upon  the  mere 
statement  that  they  were  firemen;  held  error.  The  further  fact  should 
hare  been  shown  that  they  were  members  of  an  incorporated  fire  com- 
pany. Phillips  V.  State,  68  Ala.  469.  See  also  People  y.  McQuade,  110 
N.  Y.  284,  1  L.  R.  A.  273,  18  N.  E.  156,  with  note  to  21  Abb.  N.  C.  417. 
Contra,  see  cases  cited  in  note  to  People  v.  McQuade,  21  Abb.  N.  G.  417. 

But  the  court  may,  in  the  exercise  of  a  sound  discretion,  excuse  a  juror  at 
his  own  request,  as  a  favor  to  him  before  he  is  accepted  as  one  of  the 
panel.    State  v.  Barber,  113  N.  G.  711,  18  S.  E.  615. 

6o,  a  juror  may  be  excused,  in  the  absence  of  defendant's  counsel,  because 
his  business  will  suffer  if  he  is  compelled  to  serve  as  such,  where  such 
reason  seems  sufficient  to  the  trial  judge.  People  v.  Thacker,  108  Mich. 
652,  66  N.  W.  662. 

124.  Conrt  may  set  aside  jurors. 

The  court  may  of  its  own  motion,  in  the  exercise  of  a  sound  dis- 
cretion, set  aside  an  incompetent  juror  at  any  time  before  evidence 
is  given.^ 

Meffergon  v.  State,  52  Ifiss.  767 ;  Douthitt  v.  State,  144  Ind.  397,  42  N.  E. 
907;  Letois  v.  State,  9  Smedes  &  M.  115;  People  y.  Aroeo,  32  Gal.  40 
(even  against  defendant's  objection) ;  People  v.  Wilwm,  3  Park.  Crim. 
Rep.  199;  People  v.  Barker,  60  Mich.  277,  27  N.  W.  539;  State  v.  Mur- 
phy, 48  S.  G.  1,  25  6.  E.  43;  United  States  v.  Cornell,  2  Mason,  91,  Fed. 
Gas.  No.  14,868;  State  v.  Hill,  46  La.  Ann.  736,  15  So.  145;  United 
States  V.  Reed,  2  Blatchf.  435,  Fed.  Gas.  No.  16,134;  State  v.  Bauerle 
145  Mo.  1,  46  S.  W.  609;  State  v.  Miller,  29  Kan.  43;  Savage  v.  State, 
18  Fla.  900;  Taylor  v.  State,  11  Lea,  708. 

In  State  v.  Ring,  29  Minn.  78,  11  N.  W.  233,  Dickinson,  J.,  says:  ''It  is  the 
daty  of  the  court  to  supervise,  and  within  proper  limits  to  control,  the 
trial  of  causes  before  it  to  the  end  that  justice  may  be  administered  in 
reality,  as  well  as  in  form.  The  parties  before  the  court  might  desire, 
from  different  motives,  to  accept  an  incompetent  juror,— one  entirely  un- 
acquainted with  our  language, — but  the  court  is  not  required  to  yield  its 
assent  to  such  a  proceeding,  or  take  part  in  such  a  trial." 

But  in  Van  Blaricum  v.  People,  16  HI.  364,  63  Am.  Dec.  316,  trial  for  lar- 
ceny, it  was  held  error  to  set  aside  four  unchallenged  jurymen  because 
they  had  expressed  an  opinion,  Gaton,  J.,  saying:  ''If  the  parties  chose 
to  have  their  cause  tried  by  a  prejudiced  juror,  it  was  not  for  the  court 
to  refuse  them  the  right." 
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And  the  court  should  not  on  its  o^n  motion  order  a  juror  to  stand  aside  be^ 
cause  he  has  been  summoned  as  a  witness  for  defendant^  under  Ala.  Code, 
f  4331,  making  it  a  cause  of  challenge  of  a  juror  by  a  party  that  the 
juror  is  a  witness  for  the  other  party.  Bell  v.  State,  116  Ala.  25,  22  So. 
526. 

8o,  if  a  juror  is  physically  incapacitated  the  court  may  discharge  him  at 
any  time  before  evidence  has  been  given.  Ozhum  v.  State,  87  Ga.  173,  13 
S.  E.  247;  Goodall  v.  State  (Tex.  Crim.  App.)  47  S.  W.  369;  Eanvey  v. 
State,  6S  Ga.  612;  Wehh  v.  State,  100  Ala.  47,  14  So.  865;  Hamilton  ▼. 
State,  62  Ark.  643,  36  S.  W.  1054;  People  v.  Van  Horn,  119  Cal.  323,  51 
Pac.  538;  SiUby  v.  Foote,  14  How.  218,  14  L.  ed.  394;  State  v.  Moncla, 
39  La.  Ann.  868,  2  S.  £.  814 ;  Catron  v.  State,  52  Neb.  389,  72  N.  W.  354. 
Contra,  Ellison  v.  State,  12  Tex.  App.  657,  where  the  court  held  that,  if 
sickness  or  other  cause  rendered  it  impracticable  to  proceed  with  the 
jury  as  impaneled,  the  jury  should  be  discharged  and  another  organized. 

125.  ICscondnct  during  ielection  of  jury. 

As  to  the  power  of  the  court  to  deal  with  the  misconduct  of  a  juror 
during  the  selection  of  a  jury,  see* 

^People  V.  Barker,  60  Mich.  277,  27  N.  W.  630  (juror  discharged  for  gam- 
bling, etc.) ;  Com.  V.  McBride,  Pittsb.  L.  J.  (1884),  482  (embracery)  ; 
People  ex  reh  Minsell  v.  New  York  County  Oyer  d  Terminer  Ct,  36  Hun, 
277,  Affirmed  in  101  N.  Y.  245,  64  Am.  Rep.  691,  4  N.  E.  259  (as  to 
foimdation  and  limits  of  power  to  punish  for  contempt).  See  also  post. 
Division  XXXII. 

126.  Snbstitnting  a  new  juror  and  recommencing  trial. 

If  by  reason  of  any  cause  intervening  before  verdict  the  court  is 
satisfied  that  a  juror  is  unable  to  discharge  his  duties  as  such,  it  has 
power  to  discharge  him,  even  after  evidence  has  been  heard,  and  to 
substitute  another  qualified  juror,  and  commence  the  trial  anew.* 

^State  V.  Davis,  31  W.  Va.  390,  7  S.  E.  24;  Dilworth  v.  Com,  12  Qratt.  689, 
65  Am.  Dec.  264  (holding  that,  it  being  first  discovered  after  the  jury 
was  sworn  that  one  of  them  had  been  a  member  of  the  grand  juiy,  a 
challenge  should  be  allowed). 

In  misdemeanors  the  accused  may  consent  to  go  on  before  the  remaining 
jurors,  for  he  may  waive  his  constitutional  right.  State  v.  Sacketi,  39 
Minn.  69,  38  N.  W.  773.    Compare  notes,  supra,  §  124. 

In  North  Dakota,  on  the  discharge  of  a  juror  for  sickness,  and  the  drawing 
of  another  juror,  under  Dak.  Omp.  Laws,  S  7401,  which  authoriees  sueli 
drawing,  or  the  discharge  of  the  entire  jury  and  the  impaneling  of  an- 
other, only  such  peremptory  challenges  are  allowed  as  have  not  been  al- 
ready exhausted  in  procuring  the  other  eleven  jurors.  State  v.  Hagle^ 
dahl,  2  N.  D.  521,  16  L.  R.  A.  150,  52  N.  W.  315. 

But  in  Simmons  v.  State,  88  Ga.  272,  14  S.  £.  613,  it  was  held  that  the  eon- 
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•titntion  of  the  Jury  on  a  trial  for  a  felony  could  not,  after  all  the  eyi* 
dence  of  the  state  had  been  heard,  be  changed  against  the  objection  of 
the  prisoner  and  his  insistence  that  a  mistrial  be  declared,  by  discharg- 
ing one  of  its  members  because  he  was  one  of  the  grand  jury  that  found 
the  indictment,  and  substituting  a  fresh  juror  in  his  place,  and  proceed- 
ing with  the  triaL  But  upon  the  death  of  the  mother  of  a  juror  during 
the  trial  of  a  capital  case,  the  court  may  inform  the  juror  of  the  fact, 
and  discharge  him  from  further  service,  and  declare  a  mistrial,  whether 
or  not  the  accused  consents  thereta  Stocks  v.  State,  01  6a.  831,  18  S. 
11847. 

So,  in  People  v.  Buekanan,  25  K.  T.  Supp.  481,  it  was  held  that  a  jury 
should  be  discharged  and  a  new  jury  impaneled,  under  N.  Y.  Code  CSrim. 
Proc.  8  416,  providing  therefor  if,  before  the  conclusion  of  the  trial,  a 
juror  becomes  sick  so  as  to  be  unable  to  perform  his  duty,  only  after  in- 
vestigation by  the  court,  and  its  determination  that  the  illness  is  of 
such  a  character  as  to  render  the  juror  unable  to  perform  his  duty. 

And  in  State  v.  Vaughan,  23  Nev.  103,  43  Pac  103,  it  was  held  that  the 
whole  jury  should  be  discharged  or  defendant  allowed  to  challenge  them 
over  again,  where  one  of  the  jurors  was  excused  for  sufficient  cause  after 
the  trial  had  been  commenced  and  witnesses  examined,  instead  of  sub- 
stituting a  new  juror  in  place  of  the  one  excused. 
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1.  Presence  of  the  accused.  3.  Manner  of  swearing. 

2k  Necessity  of  swearing  for  each  ease.     4.  Form  of  oath. 

1.  Presence  of  the  accusecL 

In  felony  it  is  error  to  swear  the  jury  in  the  absence  of  the  ac- 
cused.^ 

^Ihinn  V.  Com.  6  Pa.  384;  Dougherty  v.  Com.  60  Pa.  286;  Younger  v.  State, 
2  W.  Va.  670. 

2.  Vecessity  of  swearing  for  each  case. 

The  jnry  mnst  be  sworn  for  the  particular  case  to  be  tried.^  If 
a  separate  trial  is  granted  to  one  of  two  defendants  after  the  jury 
and  witnesses  are  swom^  the  jury  and  witnesses  must  be  resworn.^ 

'In  Barney  v.  People,  22  111.  160,  the  court,  without  declaring  it  error,  very 
severely  condenmed  the  practice  of  swearing  the  whole  panel,  at  the 
commencement  of  the  term,  for  all  causes  which  may  be  submitted  to  it* 

^Baheoek  ▼.  People,  16  Hun,  347. 


282  OSIMINAL  TBIAL  BRIEF. 

In  People  v.  Everhardt,  104  N.  Y.  591,  11  N.  E.  62,  Affirming  5  N.  Y.  Crim. 
Rep.  01,  it  18  held  that  where  defendant  was  indicted  by  several  fic- 
titious or  alias  names,  and  his  true  name  is  discovered  during  the  trial, 
although  thereafter  the  oath  to  the  jurors  and  witnesses  may  be  admin- 
istered by  omitting  from  it  sucb  fictitious  names,  their  repetition  is  not 
illegal  or  prejudicial  to  the  defendant. 

S.  Hanner  of  swearing. 

Whether  the  jurors  shall  be  sworn  as  they  are  individually  ac- 
cepted, or  in  groups,  or  all  together,  is  a  matter  of  local  procedure. 
It  is  discretionary  with  the  court,  unless  regulated  by  statute.* 

^People  V.  Carpenter,  38  Hun,  490,  Affirmed  in  102  N.  Y.  238,  6  N.  E.  584 
(holding  it  no  error  to  swear  each  juror  as  soon  as  accepted) ;  0*Connor 
V.  State,  9  Fla.  215  (holding  that  the  trial  court  could  delay  the  swear- 
ing until  the  entire  jury  had  been  selected) .  The  same  ruling  was  made 
in  Roberta  v.  State,  65  Ga.  430  (deeming  it  discretionary),  and  People 
y.  Reynolds,  16  Cal.  128  (holding  that  the  trial  court  might  adopt  either 
mode  in  its  discretion).  Contra,  Lamb  v.  State,  36  Wis.  424  (reversing 
a  conviction  of  murder  by  holding  it  essential  to  swear  the  jury  in  a 
body). 

In  O'Connor  v.  State,  9  Fla.  215,  it  wus  held  no  error  to  swear  the  jury  in 
groups  of  three. 

And  in  State  v.  Andereon,  4  Nev.  265,  it  was  held  no  error  to  swear  eight 
jurors  who  had  been  accepted. 

4.  Form  of  oath. 

When  no  form  is  prescribed  by  statute,  a  substantial  compliance 
with  the  common  law  is  deemed  good.^ 

If  the  statute  of  the  jurisdiction  prescribes  the  form  of  oath,  it 
should  be  strictly  followed.* 

>1  Chitty,  Crim.  Law,  551 ;  2  Hale,  P.   C.  293. 

At  common  law  the  oath  administered  to  the  jury  was  the  followin|[: 
"You  shall  well  and  truly  try,  and  true  deliverance  make  between  our 
sovereign  lord  the  King  and  the  prisoners  at  the  bar,  whom  you  shall 
have  in  charge,  and  a  true  verdict  give  according  to  your  evidence.  So 
help  you  God."  In  State  v.  Angelo,  18  Nev.  425,  4  Pac.  1080,  the  follow- 
ing oath  was  held  sufficient:  "To  well  and  truly  try  this  cause,  and  a 
true  verdict  render,  according  to  the  law  and  the  evidence."  Fitzhv^h 
V.  State,  13  Lea,  258,  holds  an  oath,  "well  and  truly  try  the  issues 
joined,"  to  be  sufficient.  And  in  Minich  t.  People,  8  Cblo.  440,  9  Pae. 
4,  the  following  was  held  good:  "Well  and  truly  try  the  issues  joined, 
and  a  true  delivery  make  between  the  people  of  the  state  of  Colorado 
and  Si.  Minich  [the  defendant],  and  a  true  verdict  render  according  to 
the  law  and  the  evidence." 

*State  V.  Bollina,  22  N.  H.  528. 
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The  entire  failure  to  administer  the  oath  prescribed  by  Ga.  Pen.  Code,  S 
070,  to  the  jury  in  a  criminal  case,  either  literally  or  substantially,  can- 
not be  waived  by  defendant  <»"  by  his  counsel,  either  expressly  or  by 
silence.  Slaughter  v.  State,  100  Qa.  323,  28  S.  E.  169,  Distinguishing 
Smith  y.  State,  63  Ga.  168;  State  ▼.  Rohinean,  36  La.  Ann.  873;  State 
y.  Baldwin,  36  Kan.  1,  12  Pac.  318;  State  v.  Ice,  34  W.  Va.  244,  12  S.  E. 
605;  Vetsain  y.  People,  40  111.  397;  Lancaster  y.  State,  01  Tenn.  267,  18 
8.  W.  177;  Uardenburgh  y.  Crary,  15  How.  Pr.  307;  People  em  reL 
Wands  y.  Albany  Common  Pleas,  6  Wend.  548;  Dolan  y.  State,  122  Ind. 
141,  23  N.  E.  761,— and  Citing  Barney  y.  People,  22  111.  160;  Stephens  y. 
State,  33  Tex.  Crim.  Kep.  101,  25  8.  W.  286;  Runnel  y.  State,  86  Ind. 
431. 

In  Young  y.  Com.  10  Ky.  L.  Rep.  020,  42  8.  W.  1141,  howeyer,  an  oath  to 
the  jury  requiring  them  to  truly  try  the  case  and  a  true  yerdict  render 
is  held  to  be  a  substantial  compliance  with  Ky.  Crim.  Code,  §  217,  pro- 
yiding  that  the  juiy  shall  be  sworn  substantially  well  and  truly  to  tiy 
the  "issue,"  and  a  true  yerdict  render  in  the  case. 

Kor  can  a  defendant  after  conviction  of  felony  complain  that  the  jury  was 
sworn  ''a  true  verdict  to  render  according  to  the  evidence,"  instead  of  a 
"true  verdict  to  render  according  to  the  law  and  the  evidence,"  when  the 
record  clearly  shows  that  the  verdict  was  given,  not  upon  the  evidence 
alone,  but  by  applying  the  law  to  the  evidence.  State  v.  Musgrave,  43 
W.  Va.  672,  28  8.  E.  813. 

In  Texas  the  court  should  allow  veniremen,  if  they  so  desire,  to  affirm,  in- 
stead of  swear,  before  testing  their  qualifications,  under  Tex.  Rev.  Stat, 
art.  3270,  providing  that  the  word  ''swear"  or  "sworn,"  unless  a  different 
meaning  is  apparent  from  the  context,  includes  "affirm."  Biddies  y. 
State  (Tex.  Crim.  App.)  46  8.  W.  1058. 


XXXIIL— SUPEEVISION  OF  THE  JUET. 

1.  Admonition  to  jury.  3.  Separation. 

2.  Oath  of  officer  in  diarge.  4.  Objecting  to  irregularities,  etc.,  dur- 

ing the  txiaU 

1.  Admonition  to  jnry. 

The  oourt  should;  at  each  adjournment^  admonish  the  jury  ^'that 
it  is  their  duly  not  to  converse  among  themselves  on  any  subject  con- 
nected with  the  trial,  or  to  form  or  express  any  opinion  thereon,  un- 
til the  cause  is  finally  submitted  to  them.''^ 

*N.  Y.  Code  Crim.  Proc.  §415.    If  inadvertently  omitted,  counsel  should 
request  this  to  be  done,  if  desired;  for  the  omission  without  objection  is 
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not  ground  for  new  trial.    People  t.  Draper,  28  Hun,  1;  McCreenry  T. 
Com.  29  Pa.  323;  Crocker  v.  Hoffman,  48  Ind.  207. 

In  State  v.  Cucuel,  31  N.  J.  L.  249,  it  was  held  that  the  aoeused,  as  a  mAtr 
ter  of  right,  could  not  demand  that  the  jurors  be  restricted  in  tiieir 
communications  beyond  the  subject  of  the  trial,  all  restrictions  beyond 
this  limit  being  a  matter  of  discretion. 

An  instruction  at  the  beginning  of  the  term  that  the  jurors  shall  not  talk 
with  any  person  about  any  case  that  is  to  be  tried,  or  listen  to  any  coxi- 
versation  of  others  in  regard  thereto,  is  entirely  proper.  People  v.  Tay- 
lor,  93  Mich.  638,  63  N.  W.  777. 

In  People  v.  Thompson,  84  Cal.  598,  24  Pac  384,  it  was  held  that  the  court 
should  strictly  comply  with  Cal.  Pen.  Code,  f  1122,  as  to  admonishing 
the  jury  on  their  separations  during  the  course  of  the  trial. 

But  State  ▼.  Buesey,  58  Kan.  679,  50  Pac.  891,  holds  that  the  statutory  ad- 
monition need  not  be  given  at  each  adjournment,  where  the  jury  are 
kept  together  during  the  whole  trial  under  the  charge  of  a  sworn  officer. 

In  Barnes  v.  Com,  92  Va.  794,  23  S.  £.  784,  a  conviction  in  a  capital  ease 
was  reversed  where  the  record  fails  to  show  that  upon  the  adjournment 
of  the  court  from  one  day  to  another  the  jury  were  committed  to  the 
custody  of  the  proper  officer,  with  instructions  not  to  speak  to  them  him- 
self, nor  to  allow  anyone  else  to  speak  to  them  touching  the  trial  of  the 
case. 

2.  Oath  of  officer  in  cliarge. 

Either  party  is  entitled  to  require  that  the  officer^  in  whose  cos- 
tody  the  jury  is  placed,  even  though  a  sworn  officer,*  be  specially 
sworn  not  to  suffer  any  person  to  speak  to,  or  to  communicate  with^ 
the  jurors  concerning  the  case,^  and  not  to  do  so  himself. 

'Sheriff  not  disqualified  because  also  complainant  and  a  witness  on  the  trial, 
if  not  a  private  prosecutor.  People  v.  Coughlin,  65  Mich.  704,  32  N.  W. 
905;  Reed  v.  Com,  98  Va.  817,  3d  S.  E.  390;  State  ▼.  Rosenorans,  0  N.  D. 
163,  82  N.  W.  422.  Compare  People  ▼.  Fellows,  122  Gal.  233,  54  Pac  830, 
where  it  is  held  that  a  sheriff  who  is  disquaUfied  on  account  of  bias  from 
summoning  jurors  is  not  a  proper  person  to  be  intrusted  with  the  care 
of  a  jury  when  they  retire  to  deliberate. 

Appointing  a  material  witness  for  prosecution  as  bailiff  to  take  charge  of 
the  jury  after  the  charge  by  the  judge  is  git>und  for  new  trial.  State  t. 
Snyder,  20  Kan.  306. 

In  Florida  a  bailiff  to  take  charge  of  the  jury  is  properly  appointed  by  the 
sheriff,  instead  of  by  the  judge,  who  by  statute  is  authorized  to  appoint 
suoh  bailiff  only  when  the  sheriff  fails  to  attend  in  person  or  by  deputy. 
Nicholson  v.  State,  38  Fla.  99,  20  So.  818. 

In  California  an  elisor  may  properly  be  appointed  to  take  charge  of  the 
jury  during  a  trial  for  murder,  where  the  sheriff  is  disqualified  and  the 
coroner  is  physically  unable  to  perform  his  duty.  People  r,  Ehanks,  117 
Cal.  652,  40  L.  R.  A.  269,  49  Pac.  1049. 
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The  provision  of  the  Texas  statute  requiring  each  juror  upon  their  separa- 
tion to  be  aceompcuiied  by  a  court  officer  cannot  be  waived  by  the  defend- 
ant in  a  felony  case.  English  v.  State,  28  Tex.  App.  500,  13  S.  W.  776; 
MeCampheU  v.  Btate^  37  Tex.  Crim.  Rep.  607,  40  S.  W.  406. 

^Maynard  v.  State,  0  Baxt  225;  State  v.  McOormiok,  57  Kan.  440,  46  Pac. 
777;  N.  Y.  Code  Crim.  Proc  f  414;  People  v.  Montgomery,  13  Abb.  Pr. 
N.  S.  207.    Contra,  Johnson  v.  State,  8  Baxt.  450. 

It  is  not  necessary  that  the  sheriff  and  his  deputies  be  sworn  to  keep  the 
jury  together,  etc.,  as  required  by  law,  at  each  recess  or  adjournment 
during  the  progress  of  a  trial  for  a  felony.  State  v.  Ice,  34  W.  Va.  244, 
12  S.  £.  695. 

*N.  T.  Code  Crim.  Proc.  f  414;  MoKinney  v.  People,  7  111.  540,  43  Am.  Dec 
65;  Jackson  y.  People,  36  HI.  App.  88  (to  the  effect  that  the  oath  re- 
quired by  the  Illinois  statute  cannot  be  dispensed  with,  even  in  misde- 
meanorsy  except  by  agreement  noted  upon  the  minutes  of  the  court) ; 
Nicholson  v.  State,  38  Fla.  99,  20  So.  818  (special  oath  necessary  al- 
though it  may  be  administered  by  the  clerk  in  the  judge's  absence,  and 
during  a  recess  of  the  court). 

Administering  the  statutory  oath  to  the  officer  and  admonishing  the  jury 
in  the  absence  of  defendant  is  not  ground  for  reversal  of  the  conviction, 
where,  being  on  bail,  he  left  the  courtroom  without  the  knowledge  of  the 
court,  but  was  brought  in  as  soon  as  his  absence  was  noticed,  and,  before 
the  jury  left  the  box,  was  informed  of  what  had  been  done,  and  made  no 
objecUon.    Lee  v.  State,  56  Ark.  4,  19  S.  W.  16. 

In  Reed  v.  Com.  98  Va.  817,  36  S.  £.  399,  it  was  held  that  a  conviction  would 
not  be  reversed  because  the  record,  which  showed  that  the  jury  on  ad- 
journment from  day  to  day  were  placed  in  the  custody  of  the  proper  of- 
ficer, did  not  show  that  the  usual  oath  was  administered  to  him.  To 
the  same  effect,  under  the  Missouri  statute,  see  State  v.  Stubhlefield,  157 
Mo.  300,  58  S.  W.  337. 

In  Kansas  the  statute  provides  that  after  hearing  the  charge  the  jury  may 
retire  under  the  charge  of  an  officer  sworn  to  keep  them  together  in  some 
private  or  convenient  place,  without  food,  except  such  as  the  court  shall 
order,  and  not  to  permit  any  person  to  speak  or  communicate  with  them, 
nor  to  do  so  himself,  unless  by  order  of  the  court,  or  to  ask  them  whether 
th^  have  agreed  on  their  verdict,  and  return  them  into  court  or  when 
ordered  by  the  courts  and  that  the  officer  shall  not  communicate  the  state 
of  their  deliberations  to  any  person.  In  State  v.  Lashell,  9  Kan.  App. 
887,  Appx.  61  Pae.  678,  a  prosecution  for  a  violation  of  the  proMb- 
itoi7  liquor  law,  the  bailiff  having  charge  of  the  jury  took  the  following 
oath:  "You  do  solemnly  swear  that  you  will  take  this  jury  in  charge, 
and  keep  them  together  in  some  convenient  place  until  they  have  agreed 
upon  their  verdict  or  are  discharged  by  the  court,  unless  otherwise  di- 
rected by  the  court;  that  you  will  not  suffer  any  communication  to  be 
made  to  them  or  make  any  yourself,  except  to  ask  them  if  they  have 
agreed  upon  their  verdict;  and  that  you  will  not,  before  their  verdict  is 
rendered,  communicate  to  any  person  the  state  of  their  deliberations  on 
the  verdict  agreed  upon.*'  It  was  held  that  this  oath  was  not  sufficient, 
■inoe  it  did  not  follow  substantially  the  language  of  the  statute;  that 


286  CRIMINAL  TBIAL  BBIBF. 

it  could  not  be  cured  by  a  showing  that  the  bailiff  did  all  that  a  proper 
oath  would  have  required  him  to  do;  and  that  therefore  defendant's  con- 
viction  was  invalid. 

In  Btupton  y.  State,  89  Tenn.  216^  14  S.  W.  480,  an  oath  by  an  officer  in 
charge  of  the  jury,  swearing  him  to  keep  them  together,  sepcurate  and 
apart  from  all  other  persons,  and  not  to  talk  with  them  about  the 
cause,  or  allow  others  to  do  so,  until  he  returned  them  into  court, — 
was  held  to  be  insufficient^  as  he  should  have  been  sworn  to  keep  them 
separate  and  apart  from  all  persons,  and  not  allow  them  to  communi- 
cate with  any  person,  or  any  person  to  communicate  with  them,  and 
not  to  communicate  with  them  himself  about  the  trial,  further  than  to 
ask  them  if  they  had  agreed. 

3.  Separation. 

In  the  discretion  of  the  court,  the  jury  may  be  permitted  to  sepa- 
rate in  the  intervals  of  the  trial,  until  the  case  is  finally  committed 
to  them,^  but  not  thereafter  until  they  have  returned  their  verdict* 

In  some  jurisdictions  no  separation  at  any  time  is  allowable  in 
capital  cases.. 

"N.  Y.  Code  Crim.  Proc.  f  414  (providing  that  "the  jurors  sworn  to  try 
an  Indictment  may,  at  any  time  before  the  submission  of  the  cause 
to  the  jury,  in  the  discretion  of  the  court,  be  permitted  to  separate,  or 
be  kept  in  charge  of  proper  officers")  ;  Johnson  v.  State,  32  Ark.  300; 
Walker  v.  State,  40  Tex.  Crim.  Rep.  644,  51  S.  W.  234;  People  v.  CaUag- 
han,  4  Utah,  49,  6  Pac.  49;  State  v.  M'Kee,  1  Bail.  L.  051,  21  Am.  Dec. 
499;  State  v.  Anderson,  2  Bail.  L.  566;  People  v.  Tarm  Poi,  86  Cal.  225, 
24  Pac.  998;  Tervin  v.  State,  37  Fla.  396,  20  So.  551 ;  Territory  v.  Cheno- 
with,  3  N.  M.  318,  5  Pac.  532;  State  v.  Gray,  100  Mo.  523,  13  S.  W.  806; 
Kcfinon  v.  Territory,  6  Okla.  685,  50  Pac.  172;  State  v.  Durham,  72  N. 
C.  447  (rape;  not  reversible  error  to  permit  a  juror  to  attend  as  a 
witness  in  another  trial  under  direction  and  supervision  of  the  court) ; 
State  V.  Olherman,  33  Or.  556,  55  Pac.  866;  Davis  v.  State,  15  Ohio, 
72,  45  Am.  Dec.  559;  UcCrea/ry  v.  Com,  29  Pa.  323  (burglary;  allowing 
jury  to  separate  may  be  error  in  a  capital  felony,  but  in  cases  of  less 
magnitude  it  is  proper) ;  Frances  v.  State,  6  Fla.  306  (discretionary  in 
any  case  not  capital).  Compare  State  v.  Brown,  2  Marv.  (Del.)  380, 
36  Atl.  458,  where  it  is  held  that  the  jury  in  a  prosecution  for  murder 
in  the  second  degree  ought  not  to  separate  during  the  trial. 

That  the  court  in  a  capital  case  allowed  a  juror  taken  ill  during  the  trial 
to  consult  a  physician  in  chai^ge  of  a  sworn  officer,  and  to  remain 
apart  from  the  other  jurors  in  charge  of  a  sworn  constable  for  over  a 
day,  upon  the  physician's  reporting  him  too  ill  to  come  out,  was  not  the 
misconduct  contemplated  by  N.  Y.  Code  Crim.  Proc.  §  465,  and  did  not 
require  reversal  of  a  conviction,  in  the  absence  of  anything  to  show  that 
the  juror  was  ever  out  of  the  charge  of  the  officer,  or  had  any  ccmimuni- 
cation  with  any  person  not  connected  with  the  trial.  People  v.  Hook, 
150  N.  Y.  291,  44  N.  E.  976. 
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But  a  oonTietion  will  be  revened  where  it  appean  uncontradicted  that 
there  was  a  eeparation  of  the  jury,  and  that  one  of  them  during  the  sep- 
aration discussed  the  diifereot  phases  of  the  case  with  the  prisoners  in 
the  jail,  and  had  a  conversation  with  reference  to  the  legal  status  of 
the  codefendant  indicted  for  the  same  offense,  and  heard  that  he  had 
been  sentenced  for  the  crime.  Burria  v.  Btate,  37  Tex.  Crim.  Rep.  587, 
40  S.  W.  284. 

And  the  separation  of  the  jury  and  mingling  of  its  members  with  a  pro- 
miscuous crowd  of  people,  upon  being  taken  from  the  courthouse  because 
it  was  on  fire,  after  they  had  retired  for  deliberation, — ^was  ground  for 
reversal.    State  v.  Church,  7  S.  D.  289,  64  N.  W.  152. 

In  Iowa  a  statute  (Code,  8  4434)  provides  that  "jurors  sworn  to  try  an 
indictment  may,  at  any  time  before  the  final  submission  of  the  cause 
to  them,  in  the  discretion  of  the  courts  be  permitted  to  separate,  except 
where  one  of  the  parties  objects  thereto,  or  be  kept  together  in  charge 
of  proper  officers;"  and  to  permit  a  jury  to  separate  over  objection  of  the 
defendant,  on  an  adjournment  of  the  trial  because  of  the  illness  of  one 
of  the  jurors,  is  reversible  error.  State  v.  Garrity,  08  Iowa,  101,  67  N. 
W.  92. 

The  request  that  the  jury  be  kept  together  during  the  trial  should  be  made 
to  the  court,  although  if  originally  made  to  the  judge,  and  afterwards 
ruled  upon  by  him  in  court  as  if  made  in  court,  it  will  be  deemed  to 
have  been  made  in  court,  and  its  refusal  is  error.  State  v.  Smith,  107 
Iowa,  480,  78  N.  W.  224. 

Bo,  in  Washington  a  statute  (Code  Proc.  f  1311)  provides  that  jurors  in 
criminal  cases  shall  not  be  allowed  to  separate  except  by  consent  of  the 
defendant  and  the  prosecuting  attorney,  and  a  conviction  will  be  re- 
versed for  error  in  permitting  the  jury  to  separate  during  the  trial  with- 
out the  defendants'  consent.  State  y.  Tommy,  19  Wash.  270,  53  Pac 
157,  where  the  court  refers  to  (Wash.)  Anno.  Statutes  A;  Codes,  S 
850 ;  Ballinger's  Anno.  Codes  &  Statutes,  S  4999,  as  providing  specially 
that  the  jury  in  a  criminal  case  may  separate  at  any  time  before  the 
submission  of  the  cause  to  them,  under  proper  admonition  by  the  court. 

In  State  v.  Holedger,  15  Wash.  443,  46  Pac.  652,  it  is  held  that  although 
it  is  improper  for  the  court  to  ask  counsel  for  the  accused,  in  the  hear- 
ing of  the  jury,  if  they  have  any  objection  to  the  separation  of  the  jury, 
such  action  will  not  require  a  reversal,  in  the  absence  of  any  showing 
that  the  accused  is  prejudiced  thereby. 

"K.  Y.  Code  Crim.  Proc.  f  421  (providing  that  if,  after  hearing  the 
charge,  the  jury  do  not  agree  without  retiring,  one  or  more  officers  must 
be  sworn  to  keep  them  together  in  some  private  and  convenient  place, 
etc);  United  States  v.  Stcan,  7  N.  M.  306,  34  Pac.  533;  State  v. 
Populus,  12  La.  Ann.  710  (holding  that  in  all  criminal  cases,  capital  and 
otherwise,  no  separation  of  the  jury,  after  they  have  received  the 
charge  of  Vae  court,  can  be  allowed,  and  such  separation  will  vitiate 
the  verdict) ;  Smith  v.  State,  40  Fla.  203,  23  So.  854;  State  v.  Mc- 
Cormiek,  84  Me.  566,  24  Atl.  938;  State  v.  Parrant,  16  Minn.  178,  Gil. 
157  (error  to  permit  separation  after  charge;  Citing  Minn.  Qen.  Stat. 
chap.  114,  S  13).    Contra,  State  v.  Bdbeock,  1  Conn.  401  (murder;  im- 
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memorial  usage  in  Connecticut  to  allow  separation) ;  Kennon  ▼.  Terri^ 
tory,  6  Okla.  686,  50  Pac.  172;  I>el.  Sees.  Laws  1895,  8  31,  p.  201.  Ck>in- 
pare  Cam,  v.  Heden,  162  Mass.  521,  39  N.  E.  181  (holding  that  permis- 
sion to  separate  after  agreeing  upon  their  verdict  may  be  given  throng 
the  officer  in  charge,  instead  of  directly  by  the  judge  in  open  court)  ; 
Com.  V.  MoCauley,  156  Mass.  49,  30  N.  E.  76  (holding  that  the  separa- 
tion of  one  juror  from  the  others  after  a  verdict  has  been  agreed  upon, 
but  before  it  is  rendered,  is  no  ground  for  reversal,  when  it  appears  that 
the  appellant  has  not  been  prejudiced,  and  he  has  been  afforded  the  op- 
portunity of  ofiering  evidence  of  such  prejudice). 

In  McFalls  v.  State,  66  Ark.  16,  48  S.  W.  492,  it  was  held  that  a  conviction 
would  not  be  reversed  because  one  of  the  jurors,  with  the  officer  in 
charge  of  the  jury,  retired  about  ten  steps  from  where  the  juiy  were 
locked  up,  and  remained  away  for  about  five  minutes,  during  which 
time,  in  response  to  a  question  from  the  officer,  he  stated  that  he  thought 
the  jury  would  get  through  in  two  er  three  hours,  to  which  the  officer 
replied,  "If  you  do,  I  will  get  the  judge  to  come  over,  and  then  we  may 
get  some  rest  to-night." 

In  Iowa  separation  of  the  jury  in  a  criminal  case,  even  for  a  misdemeanor, 
under  a  mistaken  belief  that  th^  are  authorized  to  render  a  sealed  ver- 
dict, is  misconduct  requiring  a  reversal,  althou^  they  reconvene  within 
two  hours,  and  render  the  same  verdict  in  open  court.  State  v.  Fertig, 
84  Iowa,  79,  50  N.  W.  545.  llie  court,  in  holding  the  Iowa  statutes 
regulating  the  supervision  of  the  jury  during  their  deliberation  on  their 
verdict  to  be  mandatory,  said:  "That  they  must  be  so  regarded  is 
quite  apparent  from  the  fact  that  by  8  4434  the  jury  may,  at  any  time 
before  the  final  submission  of  the  cause  to  them,  in  the  discretion  of 
the  court,  be  permitted  to  separate.  This  provision  plainly  implies  that 
no  separation  is  permissible  after  the  cause  is  submitted  to  the  jury, 
unless  by  consent." 

The  Washington  statute  referred  to  mipro,  in  note  1,  does  not  apply  to  a 
separation  after  submission  of  the  case  to  the  jury;  and  a  sealed  ver- 
dict in  a  capital  case  being  unauthorized  by  law  in  that  state,  a  separa- 
tion of  the  jury  during  the  night,  after  signing,  sealing,  and  delivering 
their  verdict  to  the  foreman,  is  ground  for  setting  aside  the  conviction. 
Stale  V.  Mason,  10  Wash.  94,  52  Pac.  525.  And  the  point  is  not  waived 
by  consent  of  defendant's  counsel  to  a  sealed  verdict.  And/ereon  v.  State, 
2  Wash.  183,  26  Pac  267. 

In  State  v.  Hodges,  45  Kan.  389,  26  Pac.  676;  and  State  v.  Emmone,  45  Kan. 
397, 26  Pac  679,  it  was  held  that  no  material  error  was  committed  by  al- 
lowing the  jury  in  a  criminal  case,  by  direction  given  in  the  presence  of 
counsel  and  defendant  without  objection,  to  inclose  in  a  sealed  envelope 
a  verdict  a^eed  upon  during  the  night  and  a  recess  of  the  court,  and 
to  separate  until  the  opening  of  the  court  in  the  morning,  and  then 
upon  the  opening  of  the  verdict  to  declare  it  to  be  their  verdict.  And 
that  the  trial  court  might  permit  the  jury  to  separate  to  procure  din- 
ner alter  final  submission  of  a  criminal  case,  under  Kan.  Grim.  Code,  S 
274,  authorizing  a  new  trial  when  a  jury  has  been  separated  ^'without 
leave  of  the  courts"  after  retiring  to  deliberate  on  their  verdict,  although 
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S  237  requires  the  Jury  to  retire  under  the  charge  of  an  ofScer  sworn 
to  keep  them  together  in  some  prirate  or  conyenient  place,  without  food, 
except  such  as  the  court  shall  order,  and  not  permit  any  person  to 
conununicate  with  them.  State  v.  McNeil,  59  Kan.  690,  53  Pac.  876; 
Distinguishing  Madden  v.  State,  1  Kan.  340. 

4.  Objecting  to  irregularities,  etc.,  during  the  trial. 

If  during  the  trial  the  judge  learns  facts  satisfying  him  of  the 
disqualification  of  a  juror  by  having  been  tampered  with,  or  by  his 
relations  to  the  accused,  the  judge  may  in  his  discretion  discharge 
the  jury ;  and  this  is  no  bar  to  a  new  trial.^ 

But  it  is  error  to  communicate  such  incriminating  charges  to  the 
juror  in  the  absence  of  the  accused,^  and  proceed  thereafter  to  a  ver- 
dict 

^People  T.  Reagle,  60  Barh.  527.  Dietum,  that  the  court  is  judge  of  the 
necessity  of  a  discharge,  which  may  be  for  a  disagreement,  sickness 
of  a  juror,  judge,  or  prisoner,  or  for  any  other  proper  reason;  and 
holding,  in  affirming  an  order  denying  a  motion  in  arrest  of  judgment, 
that  an  illegal  discharge  for  disagreement,  in  the  absence  of  associate 
judges,  is  equivalent  to  an  unauthorized  separation  of  the  jury,  and  no 
bar  to  a  new  trial. 

By  N.  Y.  Code  Crim.  Proc.  8  429,  "whenever  the  jury  is  discharged  without 
a  verdict^  the  reason  for  the  discharge  must  be  entered  on  the  minutes." 

*Pecple  ea  rel.  Flaherty  v.  Neileon,  22  Hun,  1.  Held  reversible  error  for 
the  judge  to  ask  a  juror  out  of  court,  and  in  presence  of  counsel,  but 
in  the  absence  of  the  accused,  to  read  an  anonymous  letter,  and  state 
irhether  he  knows  its  handwriting,  which  charges  him  with  having 
played  cards  with  sons  of  the  accused,  but  of  which  there  is  no  evi- 
dence.  The  court  said  "the  tendency  is  to  dominate  the  juror's  free  will, 
and  to  terrify  him  into  a  verdict  for  the  People." 

If  the  facts,  not  having  occurred  in  open  court,  do  not  appear  on  the  record, 
th^  may  be  inserted  in  the  case  and  exceptions  for  appeal.  People  v. 
Kelly,  94  N.  Y.  526,  2  N.  Y.  Crim.  Rep.  16. 


XXXIV,— ADJOUENMENTS. 

[Adjounmieats,  or  suspensions  of  the  trial  after  it  has  been  com- 
menced, are  distinguished  from  continuances  or  postponements  ap- 
plied for  before  the  trial  is  begun,  which  are  treated  in  supra,  Divi- 
Abb.  Cb. — 19. 
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Bion    XXIV.      Ab    to    admonishing    jury,    see    supra.    Division 
XXXIIL] 

1.  Indefinite  poeiponement.  2.  Proceeding  with  another  cause. 

1.  Indefinite  poitponement. 

Even  after  arraignment  and  plea  and  selection  of  part  of  the  jniy, 
it  is  discretionary  with  the  trial  court  to  permit  an  indefinite  post- 
ponement of  the  cause.^ 

^People  V.  Ferrit,  4S  Barb.  17. 


2.  Proceeding  with  another  oante. 

The  court  has  power  to  proceed  with  another  cause  during  a  proper 
adjournment  of  a  trial  previously  commenced.^ 

Vofie<  y.  State,  8  Ter.  App.  648. 


XXXV.— THE  OPENING. 

1.  Prosecution  has  the  right.  8.  Remedy  for  improper  opening. 

2.  Scope  of  the  opening.  4.  Defendant's  opening. 

v     1.  Frosecntion  has  the  right. 

In  a  criminal  case  the  prosecution  always  has  the  right  and  the 
duty  of  opening  the  case  and  offering  evidence  in  8up{k>rt  of  the  in- 
dictment,* irrespective  of  the  nature  of  the  defense.* 


r 


^N.  Y.  Code  Grim.  Proc.  8  388,  subd.  1. 

And  it  is  not  error  for  an  attorney  other  than  the  regular  attorney  for  the 
commonwealth  to  state  to  the  jury  the  nature  of  the  charge  on  a  trial 
for  murder.    Rohertt  ▼.  Com,  94  Ky.  490,  22  S.  W.  845. 

^Loeffner  t.  Btate,  10  Ohio  81  598  (holding  that  upon  the  defenae  of  in- 
sanity, the  right  to  open  and  close  rests  with  the  prosecution) ;  State 
V.  Felter,  32  Iowa,  49  (holding  that  this  is  so,  e^en  where  the  killittg  ie 
not  controverted.  A  well-considered  ease.  Gonyiction  alBrmed.  Opin- 
ion by  Cole,  J.,  1871).  See  State  v.  Sehnelle,  24  W.  Va.  767«  holdiqg 
that  the  accused  is  not  entitled  to  open  or  dose  to  the  juiy. 


/ 
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SJhope  of  fhe  openii^. 

\The  proeecutmg  attorney  has  a  right  to  state  in  his  opening  what 
facts  the  prosecution  intends  to  prove  ^  but  not  those  of  which  he 
cannot  offer  competent  evidence.^ 

His  opening  may  be  restricted  accordingly  by  the  court,  and  ar- 
gument excluded.' 

*8tate  y.  Banks,  10  Mo.  App.  Ill;  State  ▼.  Bheets,  89  N.  C.  543. 

Thus,  a  prosecuting  attorney,  in  opening  the  case,  may  state  to  the  jury 
that  the  defendant  made  forcible  resistance  to  the  officers  when  making 
his  arrest,  when  he  expects  to  offer  evidence  to  prove  the  fact.  People 
V.  Chalmers,  6  Utah,  201,  14  Pac.  131,  6  Utah,  274,  15  Pac  2. 

And  a  statement  by  the  prosecuting  attorney  in  the  opening  of  &  case,  that 
he  expects  to  prove  certain  things,  which  he  afterwards  fails  to  do,  is 
not  reversible  error,  if  it  was  made  with  a  well-founded  belief  in  its  ac- 
curacy. State  V.  Crafion,  89  Iowa,  109,  56  N.  W.  257.  To  the  same  ef- 
fect. People  V.  Oleason,  127  Cal.  323,  59  Pac.  592. 

It  is  immaterial  whether  or  not  the  district  attorney  fully  states  all  the 
evidence  and  facts  in  his  opening  statement  to  the  jury.  People  v.  Ells- 
itx}rth,  92  Cal.  594,  28  Pae.  604. 

It  is  not  error  for  the  trial  court  in  a  criminal  case  to  ask  the  district  at- 
torney in  his  opening  to  define  to  the  jury  the  crime  charged,  if  he  defines 
it  correctly,  or  correctly  to  instruct  the  jury  at  the  commencement  of 
the  trial  as  to  their  rights  and  the  fundamental  rights  of  the  ac- 
cused.   Ryan  v.  State,  83  Wis.  486,  53  N.  W.  836. 

^People  V.  net  tick,  1  Wheeler  C.  C.  399. 

In  0*Bri€n  v.  Com.  89  Ky.  354,  12  S.  W.  471,  it  wbb  held  that  a. Kentucky 
statute  (Grim.  Code,  §  220)  providing  that  the  attorney  for  the  common- 
wealth may  state  to  the  jiry  the  nature  of  the  charge  against  the  de- 
fendant, and  the  law  and  evidence  upon  which  he  relies  in  support  of 
it,  is  not  to  be  construed  to  authorize  him  to  read  to  the  jury  writings 
which  he  subsequently  intends  to  offer  as  evidence. 

^People  V.  Bezy,  67  Cal.  223,  7  Pac.  643. 

S.  Remedy  for  improper  opening. 

The  counsel  for  the  accused  has  a  right  to  interpose  and  object  to 
impropriety  of  the  prosecuting  counsel  in  the  opening,  and,  if  the 
court  allows  him  to  proceed  therein,  to  take  an  exception  to  the  rul- 
ing, and  to  request  an  instruction  to  the  jury  to  correct  the  effect 
of  such  impropriety.^ 

*WaUh  T.  People,  88  N.  Y.  458,  holding  that  an  exception  to  the  act  of 
impropriety,  instead  of  to  the  ruling,  will  not  avail. 

Hie  purpose  of  the  opening  address  is  to  inform  the  jury  as  to  the  nature 
of  the  ease  in  hand,  and  while  deliberate  misstatements  of  fact  ealcu* 
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lated  to  prejudice  the  accused,  and  not  cerreeted  by  the  eourt>  would 
be  ground  for  reversal,  the  rule  is  different  where  facts  are  honestly 
stated  with  the  expectation  of  proving  them,  which,  through  some  un- 
foreseen drcumetance,  counsel  fails  to  do. 

Thus,  while  questions  as  to  the  reversal  of  a  conviction  in  a  criminal  prose- 
cution, for  improper  statements  by  the  prosecuting  attorney,  usually 
arise  out  of  the  closing  arguments  of  coimsel,  the  rule  is  the  same  at 
whatever  stage  of  the  case  the  improper  language  is  used.  People  v.  Lee 
Chuck,  78  Cal.  329,  20  Pac.  719. 

And  an  opening  address  in  a  criminal  case,  made  by  the  district  attorney 
against  objection,  containing  not  only  a  statement  of  the  evidence 
which  it  was  expected  would  be  introduced,  but  also  a  full  and  ex- 
haustive argument  of  the  case,  much  of  which  was  based  upon  a  state  of 
facts  which  did  not  appear  in  the  evidoice, — furnished  ground  for  re- 
versal of  a  judgment  of  conviction.  State  v.  WUHams,  63  Iowa,  140, 
18  N.  W.  682. 

Statements  of  the  district  attorney  in  opening,  however,  are  not  ground  for 
a  new  trial  because  they  remain  unproved,  when  they  are  neither  scan- 
dalous nor  unreasonable.    Com,  v.  Mudgett,  4  Pa.  IMst.  R.  739. 

And  a  judgment  of  conviction  in  a  criminal  case  will  not  be  reversed  be- 
cause of  improper  statements  made  by  counsel  for  the  state  as  to  what 
he  expected  to  prove  during  the  course  of  the  trial,  where  the  court, 
when  objection  was  made,  though  it  refused  to  interfere,  cautioned  the 
jury  that  they  must  not  regard  such  statements  as  evidence,  and  should 
only  consider  what  was  actually  proved  by  the  evidence  in  the  ease. 
Thalheim  v.  Biate,  38  Fla.  169,  20  So.  938;  Bterling  v.  State,  80  0%, 
807,  16  S.  £.  743;  State  v.  Haverly  (Idaho)  42  Pac.  506;  Reynolds  v. 
State,  147  Ind.  8,  46  N.  E.  31;  Baker  v.  State,  69  Wis.  32,  33  N.  W.  52. 
See  also  cases  reviewed  in  note  to  People  v.  Fielding  (N.  Y.)  46  L.  B.  A. 
657. 

4.  Sefeudanf  8  opening. 

A  motion  to  allow  the  defendant  in  a  criminal  action  to  make  his 
opening  statement  after  the  testimony  for  the  prosecution  is  in  is 
addressed  to  the  discretion  of  the  court,  and  a  refusal  to  grant  it  is 
not  error  where  no  inquiry  is  shown  to  have  resxdted.^ 

And  counsel  for  defendant  is  properly  restricted  from  stating  in 
his  opening  address  matters  which  would  he  inadmissihle  in  evi- 
dence.* 

^Cannon  v.  People,  141  ni.  270,  30  N.  £.  1027. 

And  a  refusal  to  permit  counsel  to  make  the  opening  statement  for  defend- 
ant, immediately  after  the  prosecuting  attorn^  had  made  his  opeoing 
statement,  without  waiting  until  the  state  had  offered  its  evidence  in 
chief,  as  provided  by  Mo.  Bev.  Stat.  1889,  8  4208, — ^is  not  error  calling 
for  a  reversal.  State  v.  Jaekeon,  105  Mo.  196,  15  S.  W.  333,  16  S.  W. 
829. 

*Meyer  v.  State  (Tex.  Crim.  App.)  41  8.  W.  632. 
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On  a  trial  for  crime  the  Jndge  should  say  nothing  to  the  defendant,  when 
abont  to  make  a  statonent  of  his  defense,  which  could  in  any  manner 
be  likely  to  affect  his  credit  with  the  jury.  yeu:berry  v.  State,  26  Fla. 
334,  8  So.  445 ;  Perry  v.  State,  102  Ga.  365,  30  S.  E.  003. 


XXXVL— COMPELLING  PKOSECUTION  TO  ELECT. 

1.  Sereral  counts  on  same  transaction.     2.  —  on  separate  transactions. 

1.  Several  eoimts  on  same  transaction. 

If  the  indictment  contains  several  counts  setting  forth  the  same 
offense  committed  in  a  different  manner  or  by  different  means,*  or 
if  the  facts  allied  in  each  of  the  several  counts  constitute  different 
grades  of  the  same  crime,^  calling  for  different  punishments,  or  con- 
stitute different  crimes,  but  relate  to  and  form  part  of  the  same  trans- 
action,* it  is  discretionary  with  the  court  whether  to  compel  the 
prosecution  to  elect  upon  which  count  to  rely,  and  it  is  not  error  to 
refuse.* 

^Cwley  y.  State,  50  Ark.  306,  7  S.  W.  256  [diotum). 

Where  there  are  several  counts  in  an  indictment  drawn  to  meet  the  differ- 
ent phases  of  the  facts  that  will  probably  be  proven,  the  judge  will 
neither  quash  nor  require  an  election.  State  t.  Parish,  104  N.  C.  679, 
10  8.  E.  457 ;  State  v.  Phillips,  104  N.  C.  786,  10  S.  E.  463. 

Kor  should  the  state  be  required  to  elect  as  between  several  counts  of  an  in- 
formation charging  the  same  offense  in  different  ways.  Bartley  v. 
State,  53  Neb.  310,  73  N.  W.  744,  55  Neb.  294,  76  N.  W.  832. 

So  held  upon  the  trial  of  an  indictment  for  murder,  both  counts  of  which 
charge  the  same  offense,  but  allege  that  it  was  committed  with  dif- 
ferent instruments.    State  t.  Lanahan,  144  Mo.  31,  45  S.  W.  1090. 

And  the  district  attorney  cannot  be  compelled  to  elect  under  which  count 
of  an  indictment  for  robbery  charging  in  separate  counts  the  commis- 
sion of  the  offense  while  armed  with  a  dangerous  weapon,  by  the  aid 
of  an  accomplice,  and  by  assault  and  the  infliction  of  grievous  bodily 
harm,  he  intends  to  submit  the  case.  People  v.  Moore,  20  Misc.  168,  56 
N.  Y.  Supp.  802. 

Bo,  on  a  trial  for  seduction  under  promise  of  marriage,  it  is  not  error  to 
refuse  to  compel  election,  where  the  counts  all  charge  but  one  and  the 
same  offense,  with  such  variations  as  are  prudentially  fitted  to  meet 
variations  in  proof.  Armstrong  v.  People,  70  N.  Y.  38,  To  same  effect 
in  grand  larceny.    People  v.  Dimick,  41  Hun,  616. 

in  State  v.  Norton,  28  S.  C.  572,  6  S.  E.  820,  where  one  count  charged 
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that  A,  with  aid  of  B,  murdered  deceased  by  shooting,  and  anothei 
that  B,  with  aid  of  A,  did  it  by  cutting,  it  vr%a  held  not  to  be  error  to 
refuse  to  compel  election. 

In  People  t.  WiUeon,  109  N.  Y.  345,  16  N.  E.  540,  it  was  held  no  error  to 
refuse  to  compel  election,  where  "all  the  counts  charged  murder  in  the 
first  degree,  the  only  variance  being  as  to  the  means  used  to  effect  death, 
and  the  manner  in  which  it  was  aooomplished."  The  court  said:  **This 
mode  of  pleading  in  an  indictment  is  expressly  allowed  by  the  Code  of 
Criminal  Procedure,  if  278,  270  [which  see  below] ;  and  even  before  the 
Code  it  was  held  to  be  discretianaiy,'' — Citing  Armstrong  t.  People,  70 
N.  y.  38;  Hawker  v.  People,  76  N.  Y.  487. 

8o,  the  state  should  not  be  required  to  elect  between  two  counts  in  an  in- 
dictment for  carrying  a  pistol  as  a  weapon,  one  of  which  charges  that  the 
pistol  was  not  such  as  is  used  in  the  army  or  navy  of  the  United  States, 
and  the  other  that  it  was  such  a  pistol,  where  the  indictment  states 
that  the  offenses  in  the  two  counts  are  one  and  the  same, — especially 
where  the  latter  count  is  invalid  for  failure  to  allege  that  the  pistol 
was  carried  as  a  weapon.    State  v.  Bailey,  02  Ark.  480,  36  S.  W.  690. 

Kor  is  it  error  to  refuse  to  require  the  state  to  elect  between  the  two  counts 
of  an  information, — one  under  the  Kansas  crimes  act,  f  38,  and  the  other 
under  8  42  of  the  same  act,  oonceming  assaulting  or  stabbing  another 
with  intent  to  kill,  maim,  or  disfigure, — as  the  provisions  are  so  similar 
and  the  evidence  to  sustain  them  so  nearly  alike  that  defendant  could 
not  be  prejudiced.    State  v.  Douglas,  53  Kan.  669,  37  Pac.  172. 

Thus,  in  Hawker  v.  People,  75  N.  Y.  487,  a  trial  for  abortion,  it  was  held 
not  to  be  error  to  refuse  to  compel  election  between  a  count  under  the 
1st  and  a  count  under  the  3d  sections  of  the  statute,  although  different 
means  were  alleged  and  the  different  grades  of  offense  involved  different 
punishment,  since  both  counts  related  to  the  same  transaction.  To  the 
same  effect  is  Moore  v.  State,  37  Tex.  Crim.  Rep.  552,  40  S.  W.  287. 

Kor  is  the  prosecution  to  be  required  to  elect  between  two  counts,  the  one 
charging  murder  and  the  other  manslaughter,  so  long  as  the  evidence 
shows  that  they  relate  to  the  Bsme  transaction.  KeUy  v.  People,  17  Colo. 
130,  29  Pac.  805. 

'Looney  v.  People,  81  111.  App.  370;  State  v.  Schmidt,  137  Mo.  266,  38  8. 
W.  938;  State  v.  Sawielle,  06  N.  H.  488,  32  AU.  831;  State  v.  Bobbins, 
123  N.  C.  730,  31  S.  E.  669;  State  v.  Spencer,  15  UUh,  149,  49  Pac.  302, 
and  cases  cited;  Hansoom  v.  State,  93  Wis.  273,  67  N.  W.  419;  Chodhue 
V.  People,  94  111.  37  {dictum) ;  see  note  1  in  next  section.  Compare  Com, 
V.  McCluakey,  123  Mass.  401  (an  indictment  in  two  counts,  eadi  charg- 
ing that  defendant  kept  and  maintained  a  certain  tenement  [a  different 
one  in  each  case]  for  the  illegal  sale  and  illegal  keeping  of  intoxicating 
liquors,  and  the  court  refused  to  order  a  separate  trial  on  each  count) . 

Thus,  on  a  trial  for  rape  and  assault  with  intent  to  commit  it,  it  is  not 
error  to  refuse  to  compel  election.  Boberts  v.  People,  11  Colo.  213,  17 
Pac.  637. 

And  Beed  v.  State,  147  Ind.  41,  46  N.  E.  135,  holds  that  a  motion  to  require 
the  state  to  elect  upon  which  count  of  an  indictment  diarging  in 
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eiit  counts  burglary  and  larceny,  as  permitted  by  Ind.  Rev.  Stat.  1894, 
i  1817,  tbe  trial  shall  proceed, — ^is  properly  denied. 

And  tbe  prosecution  need  not  elect  between  different  specific  acts  of  pretend- 
ing to  tell  fortunes  proved  against  tbe  defendant,  as  tbe  offense  is  a 
continuing  one.    People  t.  Elmer,  109  Micb.  493,  67  N.  W.  550. 

Hot  betAveen  two  counts  in  an  indictment  for  falsely  and  fraudulently  alter- 
ing a  county  warrant,  wbicb  are  based  upon  tbe  same  transaction,  and 
are  tbe  same  in  all  respects,  except  as  to  tbe  person  or  body  corporate 
ibat  was  intended  to  be  defrauded.  Darby  v.  State,  41  Fla.  274,  26  So. 
315. 

Kor  between  tbe  counts  of  an  indictment  charging  larceny  of  a  sheep  and 
tbe  alteration  of  tbe  brand  upon  such  sheep,  as  the  offenses  are  of  the 
same  general  nature,  and  may  proi>erly  be  joined  in  different  counts  of 
tbe  same  indictment,  to  meet  the  different  phases  of  tbe  evidence. 
Hotoard  v.  State,  108  Ala.  571,  18  So.  813. 

Nor  upon  wbicb  count  it  will  seek  a  conviction,  under  an  indictment  for  ag- 
gravated assault  charging  in  separate  counts  two  grounds  of  aggrava- 
tion, to  wit,  the  use  of  a  deadly  weapon,  and  causing  serious  bodily  in- 
Jury.    Timcn  v.  State,  34  Tex.  Grim.  Bep.  363,  30  S.  W.  808. 

fThe  rule  as  enacted  in  N.  Y.  Code  Grim.  Proc.  f  278,  is  thus  expressed: 
"Tbe  indictment  must  charge  but  one  crime,  and  in  one  form,  except  as 
in  tbe  next  section  provided." 

Ibid,  i  279 :  "Tbe  crime  may  be  charged  in  separate  counts  to  have  been 
committed  in  a  different  manner,  or  by  different  means;  and  where  the 
acts  complained  of  may  constitute  different  crimes,  such  crimes  may 
be  charged  in  separate  counts." 

And  for  other  cases  than  those  cited  eupra,  instancing  the  proper  refusal  to 
compel  an  election,  see  (kintHng  v.  State,  40  Fla.  237,  23  So.  857 ;  Orr 
▼.  State,  107  Ala.  36,  18  So.  142;  Elite  v.  State,  105  Ala.  72,  17  So.  119; 
Murray  v.  State,  25  Fla.  528,  0  So.  498;  Sandere  v.  State,  88  Ga.  254» 
14  S.  E.  570. 

2.  —  on  separate  transactioiui. 

If  several  ootints  respectively  allege  facts  constituting  separate  and 
distinct  felonies  not  forming  parts  of  one  and  the  same  transaction, 
the  aocused  has  a  legal  right  to  require  the  prosecution  to  elect  be- 
tween them.^ 

In  the  absence  of  statute,  this  right  may  be  exercised  by  motion  at 
Uie  trial,  whenever  the  grounds  for  it  become  apparent,  even  if  it  be 
not  till  the  dose  of  the  evidence.* 

Tinder  the  New  York  statute  the  right  can  be  exercised  only  by 
demurrer.  If  no  objection  is  made  till  the  trial,  the  question  is  dis- 
eretionary.* 

Hfoodhue  ▼.  People,  94  111.  37.  Where  tbe  indictment  charged  substantially 
tbe  some  act  of  embezzlement  in  three  counts,  but  the  proof  tended  to 
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show  three  separate  and  distinct  acts  of  embezzlement  committed  at  dif- 
ferent times,  it  was  held  to  be  reversible  error  to  ovemile  defendant's 
motion,  at  the  close  of  the  evidence,  to  compel  the  prosecution  to  elect 
"as  to  which  act  of  embezzlement  they  would  daim  a  conviction."  The 
court  said:  "If  two  or  more  offenees  form  a  part  of  one  transaction, 
and  are  such  in  nature  that  a  defendant  may  be  guilty  of  both,  the 
prosecution  will  not,  as  a  general  rule,  be  put  to  an  election,  but  may 
proceed  imder  one  indictment  for  the  several  offenses,  though  they  be 
felonies.  ...  In  misdemeanors  the  prosecution  may,  in  the  discre- 
tion of  the  court  trying  the  case,  be  reqtiired  to  confine  the  evidence 
to  one  offense,  or,  where  evidence  is  given  of  two  or  more  offenses,  may 
be  required  to  elect  one  charge  to  be  submitted  to  the  Jury;  but  in  cases 
of  felony  it  is  the  right  of  the  accused,  if  he  demand  it,  that  he  be  not 
put  upon  trial  at  the  same  time  for  more  than  one  offense,  except  in  cases 
where  the  several  offenses  are  respectively  parts  of  the  same  transac- 
tion." And  for  other  instances  in  which  it  was  held  that  the  prosecution 
was  to  be  put  to  an  election,  see  Nuckola  v.  State,  109  Ala.  2,  19  So.  50-1 
(election  between  several  acts  of  gaming) ;  Weat  v.  People,  137  111.  189, 
27  N.  E.  34,  34  N.  E.  254;  State  v.  Lund,  49  Kan.  208,  30  Pac.  618; 
State  V.  Oaunte,  60  Kan.  660,  67  Pac.  603;  People  v.  Rohrer,  100  Mich. 
12G,  58  N.  W.  661;  State  v.  Farmer,  104  N.  C.  887,  10  S.  £.  663;  State 
y.  Bouknight,  65  S.  C.  353,  33  S.  E.  461 ;  State  t.  Boughner,  7  6.  D.  103, 
63  N.  W.  642;  State  v.  Plant,  67  Vt.  464,  32  Atl.  237. 

There  are  cases,  however,  which  hold  that  it  is  in  the  discretion  of  the  trisl 
court  whether  the  prosecuting  attorney  shall  be  compelled  to  elect  upon 
which  count  he  will  proceed,  where  separate  and  distinct  offenses  are 
joined  in  the  same  information.  Martin  v.  State,  79  Wis.  166,  48  N.  W. 
119;  State  V.  Hodgea,  46  Kan.  389,  26  Pac.  676;  State  ▼.  Emmone,  46 
Kan.  397,  26  Pac  679. 

And  that  the  court  may  in  its  discretion  refuse  to  compel  the  district  at- 
torney to  elect,  at  the  dose  of  the  evidence  for  the  state,  upon  which 
count  or  counts  of  an  indictment  in  four  counts  he  will  proceed.  Com. 
y.  Smith,  162  Mass.  608,  39  N.  E.  111. 

But  the  prosecution  should  not  be  required  to  elect  between  different  of- 
fenses committed  by  defendant,  before  evidence  of  the  different  offenses 
has  been  admitted.    State  v.  Acheson,  91  Me.  240,  39  Atl.  670. 

And  refusal  to  require  the  state  to  elect  between  two  counts  of  an  informa- 
tion charging  defendant  with  different  offenses  is  not  prejudidal  to  the 
substantial  rights  of  defendant,  where  a  nolle  prosequi  is  entered  as  the 
other  count.    State  v.  Bueaey,  68  Kan.  679,  60  Pac.  891. 

"See  cases  in  note  1,  supra. 

In  State  v.  White,  70  Vt.  225,  39  Atl.  1085,  however,  it  is  held  to  be  wholly 
within  the  discretion  of  the  Vermont  county  court  to  determine  at  what 
stage  of  the  prosecution  of  a  trial  of  defendant  it  will  compd  the  state 
to  elect  upon  which  of  two  or  more  offenses  which  the  evidence  tends 
to  show  it  will  rely  for  the  conviction.  To  the  same  effect  is  ScKintm 
y.  People,  178  111.  320,  62  N.  E.  903. 

And  State  v.  Eurd,  101  Iowa,  391,  70  N.  W.  013,  holds  that  the  court  may. 
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in  the  exercise  of  a  sound  discretion,  delay  putting  the  prosecution  upon 
its  election  as  to  which  of  the  several  acts  shown  by  the  evidence  it  will 
rely  upon  for  a  conviction^  until  the  close  of  its  evidence.  See  also 
Korih  v.  State,  46  Neb.  631,  65  N.  W.  702. 

But  BtiUe  y.  Gome$,  9  Kan.  App.  63,  57  Pac.  2C2,  holds  that  it  is  error 
for  the  court  to  refuse  to  require  the  state  to  elect  at  the  conclusion  of 
its  evidence  upon  what  particular  act  it  will  rely  for  conviction. 

In  Mississippi  a  motion  by  defendant  to  compel  the  state  to  elect  upon 
which  of  two  counts  in  the  indictment  it  will  proceed  is  too  late  when 
made  after  plea,  and  after  all  the  evidence  is  in.  Cannon  v.  Btaie,  75 
Miss.  364,  22  So.  827. 

'People  V.  McCarthy,  110  N.  Y.  309,  IS  N.  E.  128.  Manslaughter;  a  count 
in  the  first  and  one  in  the  second  degree.  In  this  case  the  court  said: 
"Separate  counts  were  proper  under  certain  circumstances  (Gode  Crim. 
Proc.  S  279),  and  if  more  than  one  crime  was  charged  except  as  per- 
mitted by  that  section,  the  proper  and  only  remedy  was  by  demurrer. 
Code  Crim.  Proc.  SS  324,  331.  Nor  had  the  defendant  any  legal  right 
to  the  instruction  asked  for.  Such  an  application  is  an  appeal  to  the 
discretion  of  the  judge,  founded  upon  the  supposition  that  the  accusa- 
tion extends  to  more  than  one  charge,  and  might  therefore  embarrass 
the  defendant  in  meeting  it  {Reg.  v.  Trueman,  8  Car.  &  P.  727;  Hawk- 
er V.  People,  76  N.  Y.  487 ) ;  and  a  denial  of  the  application  cannot  be 
successfully  assigned  as  error." 


■XXXVIL— PKESENCE  AND  OATH  OF  WITNESSES. 

1.  Riglit  to  be  confronted  with  wit-       6.  —  as  to  rebutting  witnesses. 

nesses.  6.  —  presence  of  the  witnesses  named. 

2.  ^  to  enforce  attendance  of  adver-       7.  -^  omitting  to  call  them. 

sary's  witness.  8.  -^  right  of  the  accused. 

3.  Requiring  prosecution  to  call  the       9.  Swearing  witness — ^presence  of  ac- 

witnesses  of  the  transaction.  cused. 

4.  Statute   requiring   names   of   wit-      10.  —  oath. 

nesses     heard     by     grand      II.  Exclusion  of  witnesses, 
juries.  12.  Effect  of  disobedience. 

1.  Bight  to  be  eonfronted  with  witnesses. 

The  right  to  be  oonfronted  with  the  adverse  witnesses,  which  is 
secxured  to  the  accused/  is  mutual;  and  the  prosecution  may  claim 
that  the  testimony  of  witnesses  for  the  accused  can  be  taken  only 
in  oi)en  court^*  subject  only  to  the  same  exceptions  as  qualify  the 
right  of  the  accused  in  case  of  testimony  taken  in  a  former  proceeding 
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from  a  witness  who  is  since  deceased  or  insane^'  and  in  the  case  of 
testimony  taken  on  deposition  by  consent.^ 

'In  United  States  courts,  secured  by  the  Cbnstitution  of  the  United  States. 
People  ▼.  Penhollow,  42  Hun,  103,  and  cases  cited.  But  in  New  Torlc, 
secured  by  the  Bill  of  Rights.  1  X.  T.  Her.  Stat.  7th  ed.  chap.  4,  i  14, 
p.  270.  And  in  many  states  by  the  state  constitutions.  And  see  cases 
reviewed  in  note  to  Gfore  v.  State  (Ark.)  5  L.  R.  A.  833. 

The  going  on  with  a  cross-examination,  by  prisoner's  counsel,  during  a  tem- 
porary absence  of  the  prisoner,  is  not  fatal.  People  t.  Bragle,  88  N.  Y. 
585,  42  Am.  Rep.  269,  Affirming  10  Abb.  N.  C.  300. 

One  accused  of  crime  is  not  confronted  with  the  witness  against  him,  with- 
in the  meaning  of  the  Utah  Constitution  (art.  1,  8  12)  when  he  is  com- 
pelled to  sit  24  feet  from  the  witness,  so  that  he  cannot  hear  her  testi- 
mony or  see  her  face,  although  the  witness  stated  that  she  was  afraid 
to  tell  because  she  was  afraid  of  the  defendant,  and  would  not  testify 
until  he  was  removed  from  immediately  facing  her.  State  v.  Mannicn, 
19  Utah,  605,  45  L.  R.  A.  638,  57  Pac  542;  Citing  Hopt  v.  Utah,  110  U. 
6.  574,  28  L.  ed.  262,  4  Sup.  Ct  Rep.  202;  State  v.  Myriek,  38  Kan. 
238,  16  Pac.  330;  State  v.  Thomae,  64  N.  C.  74;  Brown  t.  State,  38  Tex. 
483;  Lewie  t.  United  Slatea,  146  U.  S.  370,  86  L.  ed.  1011,  13  Sup.  Ct 
Rep.  136. 

But  the  right  of  the  accused  to  be  confronted  by  the  witnesses  does  not 
extend  to  the  preliminary  proceedings  before  the  grand  jury,  or  to  other 
collateral  proceedings.    Euaeey  ▼.  State,  87  Ala.  121,  6  So.  420. 

So,  this  right  does  not  make  a  report  of  physicians  as  to  the  mental  and 
physical  condition  of  an  accused  person  inadmissible,  on  aj^lication  for 
continuance.    Lipecomh  v.  State,  76  Miss.  223,  25  So.  158. 

^United  States  v.  Angell,  11  Fed.  34. 

A  statement  that  the  contrary  principle  was  sanctioned  in  Virginia,  in 
Ryan  v.  Com.  80  Va.  385,  is  commented  on  in  10  Va.  L.  J.  70;  and  cor- 
rected in  10  Va.  L.  J.  255. 

*The  constitutional  guaranty  of  the  right  of  defendant  to  be  confronted 
with  his  accusers  is  not  violated  by  the  admission  of  the  testimony  of 
a  witness  for  the  state  on  a  former  trial,  pursuant  to  a  stipulation  to 
that  effect  between  the  People  and  the  defendant.  Oillespie  ▼.  People, 
176  111.  238,  62  N.  E.  250;  Sage  v.  State,  127  Ind.  15,  26  N.  E.  667; 
State  y.  Gushing,  17  Wash.  544,  50  Pac.  512,  Disapproving  Cline  v.  State, 
38  Tex.  Crim.  Rep.  320,  36  S.  W.  1099,  37  S.  W.  722,  and  Qting  iSftole 
V.  Elliott,  90  Mo.  350,  2  S.  W.  411;  Mattox  v.  United  States,  156  U.  8. 
237,  39  L.  ed.  409,  15  Sup.  a.  Rep.  337;  State  v.  Johnson,  12  Nev.  121; 
State  V.  "Wilson,  24  Kan.  189,  36  Am.  Rep.  257.  See  more  fully  as  to 
using  former  testimony,  post.  Division  XXXIX. 

^People  V.  Murray,  52  Mich.  288,  17  N.  W.  843.  Written  stipulation  by 
counsel  for  the  prisoner  and  for  the  state,  for  the  admission  of  deposi- 
tions in  evidence,  is  valid,  for  it  waives  the  right  to  be  confronted  with 
the  witnesses. 

So,  one  accused  of  murder  waives  the  right  to  be  confronted  with  a  witness 
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on  the  trial  by  consenling  in  open  court  to  take  her  deposition  and 
cross-examining  her  when  the  deposition  is  taken.  State  ▼.  Bowker,  26 
Or.  300,  38  Pac.  124. 

2.  —  to  enforce  attendance  of  advenary's  witness. 

If  a  witness  subpoenaed  and  examined  on  the  part  of  the  govern- 
ment absents  himself  during  the  trial^  and  the  accused  wishes  to  ex- 
amine him,  the  subpoena  may  be  called  for  by  the  accused,  and  proc- 
ess issued  to  bring  him  in.^ 

^Com,  y.  BwoBell,  16  Pick.  15Z,  so  holding  in  a  capital  case.  It  does  not 
appear  whether  the  accused  wanted  the  witness  for  strict  cross-examina- 
tion, or  to  eaU  aa  his  own  witness.  Compare  supra,  f  16,  Division 
XXIV. 

S.  Sequiring  prosecution  to  call  the  witnesses  of  the  transaction. 

If  it  appears  by  the  evidence  adduced  by  the  prosecution  that 
there  are  other  witnesses  of  the  transaction  which  the  prosecution  has 
not  called,  the  court  may,  before  putting  the  accused  upon  his  de- 
fense,  direct  the  prosecution  to  call  them.^ 

^Wharton,  Crim.  £y.  i  448;  and  Grim.  PI.  &  Pr.  §  565.  In  Hurd  t.  People, 
25  Mich.  405,  415,  Christiancy,  Ch.  J.,  said:  "The  prosecution  can 
never,  in  a  criminal  case,  properly  claim  a  conviction  upon  evidence 
which  expressly  or  hy  implication  shows  but  a  part  of  the  res  gestm  or 
whole  transaction,  if  it  appear  that  the  evidence  of  the  rest  of  the 
transaction  is  attainable.  .  .  .  And,  according  to  the  well-estab- 
lished rules  of  the  English  courts,  all  the  witnesses  present  at  the  trans- 
action should  be  called  by  the  prosecution  before  the  prisoner  is  put 
to  his  defense,  if  such  witnesses  be  present,  or  clearly  attainable.  See 
Mdher  v.  People,  10  Mich.  212,  81  Am.  Dec.  781.  The  English  rule  goes 
80  far  aa  to  require  the  prosecutor  to  produce  all  present  at  the  transac- 
tion, though  they  may  be  tlie  near  relatives  of  the  prisoner.  See  Ohap' 
maWs  Case,  8  Gar.  k  P.  658 ;  Orchard's  Case,  8  Gar.  ft  P.  559,  note.  .  .  . 
Doubtless,  where  the  number  present  has  been  very  great,  the  production 
of  a  part  of  them  might  be  dispensed  with,  after  so  many  had  been 
sworn  as  to  lead  to  the  inference  that  the  rest  would  be  merely  cumula- 
tive, and  where  there  is  no  ground  to  suspect  aa  intent  to  conceal  a  part 
of  the  transaction.  Whether  the  rule  should  be  enforced  in  all  cases, 
when  those  not  called  are  near  relatives  of  the  prisoner,  or  some  other 
special  cause  for  not  calling  exists,  we  need  not  here  determine."  Ap- 
proved in  Territory  v.  Hanna,  5  Mont.  246,  5  Pac.  252,  Reversing  convic- 
tion. To  the  same  elTect,  article  in  12  Va.  L.  J.  425.  S.  P.,  Donaldson 
▼.  Com,  11  Pittsb.  L.  J.  278.  Contra,  Graig,  J.,  in  a  dissenting  opinion 
in  Lamh  v.  People,  06  HI.  73,  91,  says  the  English  cases  cited  (in  Hurd 
T.  People,  25  Mich.  416)  do  not  sustain  the  position,  nor  do  they  estab- 
lish any  definite  rule, — Giting  to  the  contrary  Rew  v.  Simmonds,  1  Gar. 
ft  P.  84;  Bern  ▼.  Bodle,  6  Gar.  ft  P.  186;  Reg.  v.  Cassidy,  1  Post,  ft  F.  70. 
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In  State  ▼.  liiddleham,  62  Iowa,  150,  17  N.  W.  446,  holding  it  not  error 
to  refuse  the  application,  the  eaee  of  Maker  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781,  is  said  not  to  sustain  the  position,  but  only  to  amount 
to  a  dictum  that  when  it  appears  that  a  fact  has  been  designedly  omitted 
by  the  prosecution  from  the  series  constituting  the  ree  geaiw  or  entire 
transaction,  the  court  ought  to  require  the  prosecutor  to  show  the  trans- 
action as  a  whole;  thus  not  requiring  the  production  of  al^  the  wit- 
nesses present>  but  simply  proof  of  the  whole  transaction.  See  also 
State  T.  DiUon,  74  Iowa,  663,  38  K.  W.  525.  Compare  Reg,  v.  Ritson, 
60  L.  T.  N.  S.  727. 

In  Com,  V.  Haskell,  140  Mass.  128,  2  N.  E.  773,  the  court,  in  overruling  an 
exception  to  refusal  to  instruct  the  jury  that  it  was  the  duty  of  the 
prosecution  rather  than  of  the  defense  to  call  a  certain  witness  whose 
absence  had  been  commented  on  by  the  district  attorney,  said,  "There  is 
no  law  which  required  the  goyemment,  rather  than  the  defendant,  to 
hold  or  call  him  as  a  witness." 

And  in  Robinson  v.  State  (Tez.  Crim.  App.)  57  S.  W.  811,  it  was  held  no 
error  to  refuse  to  require  the  state  in  a  prosecution  for  manslaughter  to 
put  on  the  stand  all  the  witnesses  of  the  homicide. 

4.  Statute  requiring  names  of  witnesses  heard  by  grand  juries. 

Under  statutes  directing  that  the  names  of  the  witnesses  upon 
whose  testimony  an  indictment  is  found  be  indorsed  thereon,  and 
furnished  to  the  accused  before  trial,^  it  is  usually  held  discretionary 
to  permit  witnesses  for  the  prosecution  in  chief  to  be  sworn,  whose 
names  were  not  so  indorsed  or  furnished;^  and  also  those  indorsed 
with  some  misnomer,  if  properly  identified  at  the  trial.' 

^Not  required  in  United  States  court  in  cases  not  capital.  United  States  v. 
Butler,  1  Hughes,  457,  Fed.  Cas.  No.  14,700. 

•Gardner  v.  People,  4  111.  83;  Gates  v.  People,  14  111.  433;  Scott  t.  People, 
63  111.  508;  State  v.  McClintock,  8  Iowa,  203;  People  v.  Bolney,  19  Cal. 
420;  Keener  t.  State,  18  Ga.  194,  63  Am.  Dec.  269;  Hill  ▼.  People,  26 
Mich.  496. 

6o  held  upon  a  showing  by  the  prosecuting  attorney  that  he  was  not  ap- 
prised that  the  person  called  was  a  material  witness  before  the  trial 
commenced,  nor  until  the  very  time  of  calling  him.  State  ▼.  Loehr,  93 
Mo.  103,  6  S.  W.  696. 

And  State  v.  Tate,  156  Mo.  119,  56  S.  W.  1099,  holds  that  the  fact  that  a 
witness's  name  was  not  indorsed  upon  the  indictment  is  not  sufficient 
ground  for  excluding  his  testimony. 

*State  y,  Stanley,  33  Iowa,  526.     Contra,  Smith  v.  State,  4  G.  Greene,  189. 

But  in  State  t.  Abrahams,  6  Iowa,  119,  71  Am.  Dec.  399,  it  was  held  that  a 

witness  who  had  not  been  before  the  grand  jury  was  not  to  be  excluded 

because  his  name  was  not  indorsed. 

Andrews  y.  People,  117  III.  195,  7  N.  E.  265^  holds  that  where  the  fore- 
man of  the  grand  jury  fails  to  indorse  the  names  of  the  witnesses  on  the 
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back  of  the  indictment  pursuant  to  statute,  it  is  fatal  to  the  indictment. 
But  the  names  of  live  witnesses  having  been  indorsed,  the  recital,  "For 
other  witnesses  see  Off.  Palmer/'  was  held  harmless. 

Tlie  omission  so  to  indorse,  where  witness  testified  without  objection,  was 
held  insufficient  as  ground  for  new  trial,  in  Ray  ▼.  State,  1  G.  Qreene, 
316,  4a  Am.  Dec  379. 

Nor  is  such  amission  ground  for  quashing  indictment.  Com,  Y.  Williams, 
5  Qratt.  702. 

Under  the  ^chigan  and  Nebraska  statutes  a  person  charged  with  a  crime 
upon  information  has  a  right  to  have  the  names  of  the  witnesses  against 
him  indorsed  on  the  information  before  trial.  People  v.  O'Hare,  2  Mich. 
N.  P.  170,  holding  that  after  the  trial  has  actually  commenced,  the 
court  has  no  power  to  order  that  the  names  of  additional  witnesses 
known  before  the  trial  shall  be  indorsed  upon  the  information.  See 
Stevens  v.  State,  19  Neb.  647,  28  N.  W.  304;  Parks  v.  State,  20  Neb.  515, 
31  N.  W.  5,  holding  it  error  for  the  court  to  permit  a  witness  whose 
name  was  not  indorsed  upon  the  information  to  be  sworn  by  the  state, 
although  the  name  was  omitted  from  mere  inadvertence;  adding  that  in 
cases  where  new  witnesses  become  known  to  counsel  or  are  ascertained 
to  be  necessary  after  the  information  has  been  filed  with  such  witnesses 
indorsed  thereon  as  were  known  to  him  at  the  time  of  filing,  it  is  only 
necessary,  in  order  to  have  the  names  of  the  additional  witnesses  in- 
dorsed, that  he  should  make  such  a  showing  of  facts  as  will  bring  to  the 
knowledge  of  the  court  that  the  prosecutor  has  acted  in  good  faith,  and 
that  the  additional  witnesses  are  necessary  for  the  due  presentation  of 
the  case. 

In  State  v.  D<ncd,  39  Kan.  412, 18  Pac  483,  the  objection  was  met  by  allow- 
ing names  to  be  indorsed  at  the  trial. 

y     S.  —  as  to  relntting  witnesses. 

Such  a  statutory  requirement  does  not  preclude  the  prosecution 
from  calling  rebutting  witnesses  who  were  not  named/  or  witnesses 
on  a  collateral  question  first  raised  by  the  evidence  of  the  accused, 
such  as  the  question  of  good  character.^ 

^State  V.  OUUck,  10  Iowa,  98;  State  v.  Ruthven,  58  Iowa,  121,  12  N.  W. 
235.  Contra,  under  Mich.  Comp.  Laws,  §  11934.  People  v.  Casey,  124 
Mich.  279«  82  N.  W.  883. 

•State  V.  Huchins,  23  Neb.  309,  36  N.  W.  527. 

6. — presence  of  the  witnesses  named. 

It  is  the  duty  of  the  prosecuting  officer  to  have  in  court  the  wit- 
nesses whose  names  are  thus  furnished.^ 

*Beg.  y.  Cassidy,  1  Post  ft  F.  79;  Reg.  ▼.  Woodhead,  2  Oar.  ft  K.  520  {die- 
turn;  the  point  ruled  being  that  he  was  not  bound  to  call  them) . 
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7.  —  omitting  to  call  them 

Tlie  prosecution  is  not  bound  to  call  all  the  witnesses  whose  names 
are  indorsed  on  the  indictment.^ 

*State  T.  Cain,  20  W.  Va.  079  (reviewing  authorities,  and  holding  it  nnnec- 
eshtLTy,  even  aa  to  a  witness  bound  oyer  to  appear) ;  Brcaaler  v.  People, 
117  111.  422,  8  H.  E.  62  (holding  also  that  one  so  omitted  by  the  prosecu- 
tion, if  called  by  defendant,  becomes  the  defendant's  witness) ;  Reg.  v. 
Woodhead,  2  Car.  &  K.  520;  Reg.  t.  Edtoards,  3  Cox.  C.  C.  82  (saying, 
however^  that  while  the  judge  has  the  power  to  interfere,  he  will  only 
exercise  it  in  extreme  cases) ;  Territory  v.  Thomason,  4  N.  M.  154,  13 
Pac.  223  (holding,  on  an  indictment  for  murder,  that  where  the  prose- 
cuting attorney  has  fuUy  and  fairly  developed  the  facts  by  witnesses 
called  by  him  before  resting  his  case,  there  is  no  error  in  the  court's 
not  requiring  him  to  call  all  the  witnesses  to  conversations  with  the  de- 
fendant who  were  known  and  present) ;  Reg,  v.  Caasidy,  1  Fost.  k  F. 
79;  State  v.  Baxter,  82  N.  C.  602. 

In  People  v.  Henehaw,  52  Mich.  564,  18  N.  W.  360,  it  was  so  h^d  ol  cases 
other  than  homicide^  and  of  witnesses  not  claimed  to  be  able  to  testify  to 
the  corpus  delicti.  And  in  WeUar  v.  People,  30  Mich.  23  (homicide), it 
was  held  error  to  refuse  to  require  the  prosecution  to  call  an  eyewitness 
whose  name  was  indorsed.  To  the  same  effect  as  last  case.  Territory  v. 
Hafma,  5  Mont.  248,  5  Pac.  252.  But  People  v.  Uughes,  116  Mich.  80, 
74  N.  W.  309,  holds  that  the  prosecution  does  all  that  is  required  when 
it  calls  eyewitnesses,  swears  them  for  the  People,  and  thai  tenders  them 
to  the  accused  for  cross-examination. 

8.  — right  of  the  accused. 

Where  the  prosecution  declines,  on  request,  to  call  a  witness  whose 
name  is  indorsed,  it  is  in  the  discretion  of  the  judge  whether  he  shall 
be  called  for  the  prisoner's  counsel  to  examine  him,  before  the  pris- 
oner is  called  on  for  his  defense.  If  allowed,  the  examination  will 
assume  the  form  of  a  cross-examination,  but  the  prisoner's  counsel 
cannot  call  witnesses  to  contradict  him.^ 

*Rew  V.  Bodle,  0  Car.  k  P.  186  (murder). 

9.  Swearing  witness— presence  of  accused. 

In  felonies*  it  is  error  to  proceed  to  the  swearing  of  witnesses  in 
the  absence  of  the  accused.* 

'See  the  general  rule  as  shown  in  ante.  Division  V. 
*Bearden  v.  State,  44  Ark.  331. 

10.  —  oath. 

A  witness  sworn  before  a  separate  trial  is  ordered  should  be 
sworn  after  such  order.* 
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*Baheoek  t.  People,  15  Hun,  347. 

As  to  form  of  oath  and  the  rights  of  the  parties  aa  to  it,  see  1  Abb.  New  Fr- 
230. 

11.  Ezclnsion  of  witnesses. 

In  the  absence  of  statute^  it  is  in  the  discretion  of  the  court,  but 
not  a  matter  of  right  to  either  party,  to  direct  that  any  or  all  of  the 
witnesses  be  excluded  from  the  courtroom  during  the  taking  of  evi- 
dence.^ 

'Greenl.  £y.  f  432;  1  Bishop,  Crim.  Proc.  §8  1188  et  seq,;  2  Wharton,  Crim, 
PI.  &  Pr.  8  560. 

Greenleaf  states  the  rule  thus:  "If  the  judge  deems  it  essential  to  the  dis- 
covery of  truth  that  the  witnesses  should  be  examined  out  of  the  hear- 
ing of  each  other,  he  will  so  order  it.  Hiis  order,  upon  the  motion  or 
suggestion  of  either  party,  is  rarely  withheld;  but  by  the  weight  of  au* 
thority  the  party  does  not  seem  entitled  to  it  as  a  matter  of  right. 

Cobb,  Ch.  J.,  in  Binfield  v.  State,  15  Keb.  484,  19  N.  W.  GOT,  adds:  <'In 
this,  also,  agree  all  of  the  cases  which  I  have  been  able  to  find,  except 
in  the  cases  where  the  matter  is  regulated  by  express  statute." 

And  for  other  cases  sustaining  the  rule  as  thus  stated,  see  State  ▼.  Fitz- 
Simmons,  30  Mo.  236;  Benatcay  t.  Conyne,  3  Chand.  (Wis.)  214;  ErrieS' 
man  ▼.  Errissman,  25  HI.  136;  Carson  ▼.  State,  80  Ga.  170,  5  S.  E.  295; 
RUey  ▼.  State,  88  Ala.  193',  7  So.  149;  Vance  ▼.  State,  56  Ark.  402,  19  S. 
W.  1066;  Zoldoske  v.  State,  82  Wis.  580,  52  N.  W.  778;  Com,  v.  FoUans- 
bee,  156  Mass.  274,  29  N.  E.  471;  People  ▼.  Considine,  105  Mich.  140,  6a 
N.  W.  196. 

In  Com.  T.  Mersey,  2  Allen,  173,  a  trial  for  murder  (in  banc,  Bigelow,  Ch» 
J.,  presiding) ,  the  court,  in  making  such  an  order,  excepted  to  those  sub- 
poenaed merely  as  experts,  and  refused  to  direct  the  officer  in  charge  to- 
prohibit  reading  the  newspaper  accounts  of  the  evidence. 

It  'was  not  an  abuse  of  discretion  to  exclude  a  witness  from  the  courtroom 
under  a  rule  theretofore  made,  after  he  had  testified,  and  was  not  to  be 
again  put  on  the  stand,  as  announced  after  the  witnesses  were  put  under 
the  rule.    Com,  r.  PhilUps,  12  Ky.  L.  Hep.  410,  14  S.  W.  378. 

12.  Effect  of  disobedience. 

If  a  witness  disobeys  the  order  excluding  him  from  the  courtroom, 
he  may  be  excluded  from  testifying,  if  the  party  calling  him  con- 
nived at  his  disobedience;^  otherwise  not.' 

'1  Bishop,  Crim.  Proc.  i  1191;  State  em  ret.  Steigencald  v.  Thomas,  111  Ind. 
615,  13  N.  £.  35. 

So,  the  court  may  properly  refuse  to  allow  a  witness  to  testify  for  defend- 
ant^ who  has  remained  seated  by  him  in  the  courtroom  during  the  whole 
trial,  after  the  court  has  ordered  the  exclusion  of  all  the  witnesses  fron^ 
the  courtroom.    State  t.  O^seU,  124  Mo.  531,  27  S.  W.  1101. 


804 


OBDCIHAIt  TBIAL  BBIXF. 


n  Bishop,  CrinL  Proc  i  1191;  Parker  t.  State,  VT  Md.  329,  10  AtL  219 
(holding  it  error  in  a  capital  cue) ;  State  t.  Falk,  46  Kan.  498,  26  Fac 
1023;  Friedman  y.  Myers,  39  N.  Y.  S.  R.  192,  14  N.  T.  Supp.  142.  And 
State  T.  Moore,  156  Mo.  204,  66  S.  W.  883,  holds  it  to  be  diacretionary 
with  the  court  whether  to  permit  a  witness  to  testify,  though  he  has 
heard  part  of  the  testimony  of  other  witnesses. 

So,  where,  during  a  trial  for  murder,  a  witness  who  has  been  ''put  under  the 
rule"  enters  the  courtroom  and  hears  defendant's  statement^  it  is  not 
error  to  allow  the  witness  to  testify  in  rebuttal.  Bone  v.  State,  68  Ga. 
106,  12  S.  £.  206. 

In  Webb  V.  State,  100  Ala.  47,  14  So.  865,  it  was  held  to  be  within  the 
discretion  of  the  trial  court  to  permit  a  sheriff  to  be  summoned  as  a  wit- 
ness as  to  defendant's  having  escaped  from  jail  while  confined  under  an 
indictment  for  murder,  although  the  sheriff  was  not  put  under  the  rule 
with  other  witnesses. 
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L  Ordeb  or  PBOOF. 

1.  Each  side  in  turn  must  ex- 

haust his  case. 

2.  Right  of  rebuttal. 

8.  Anticipatory  rebuttaL 

4.  Recalling  for  further  exami- 

nation   or   cross-examina- 
tion. 

5.  —  for  reiteration. 

6.  Witness  not  called  in  chief, 

though  requested. 

7.  Receiving    conditionally    on 

promise  to  connect. 

8.  Precluding  offer  by  conced- 

ing fact. 
0.  Reopening. 

10.  Adjourning    to    enable    evi- 

dence to  be  had. 
IL  Use  or  iin)iCTicEi7T  Aim  fioa. 

11.  Reading  the  indictment. 

12.  Duplicity. 

13.  Proof   confined   by   particu- 

lars. 

14.  Inconsistent  allegations. 

16.  Omission     of     plea — cover- 
ture. 
16.  Overruled  plea. 


m.  OfFBBS  AITD  OBJECTIOlfS. 

17.  Offer  without  putting  ques- 

tion. 

18.  Good  faith  of  offer. 

19.  Calling    for     disclosure — be- 

fore swearing  witness. 

20.  —  before  putting  question. 

21.  Opening  the  door  for  oneself. 

22.  —  for  the  adversary. 

23.  Joint  defendants. 

24.  Remoteness. 

26.  Consent  of  accused  to  admit* 

IV.  EXAMIKATIOIY   or   WITIfESSSS. 

26.  Examination  to  test  compe- 

tency. 

27.  Control  of  court  over  exami- 

nation generally. 

28.  —  over  extent  of  examina- 

tion. 
20.  Examination  by  the  court. 

30.  Limiting  number  of  witneaa- 

es. 

31.  Privil^ie  of  witnesses. 

82.  —  when  protected  from  ef- 
fect of  disclosure. 
33.  —  question  for  court. 
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84.  Expert's   refoaal  to    testify 

unless    specially   compen- 
sated.   • 

85.  Questions  generally. 

86.  —  assuming       facts        not 

proved. 

87.  —  calling    for  expert  opin- 

ions. 

88.  Hypothetical  questions. 

89.  Leading  questions. 

40.  —  to  one's  own  witness. 

41.  Answers. 

42.  Direct  examination;  adverse 

party. 

43.  Cross-examination;  the 

right. 

44.  —  how   far   limited    to   di- 

rect. 


45.  —  witnesses  to  opinions. 
40.  —  to  test  credibility. 

47.  Redirect  examination. 

48.  Recross-examination. 

49.  Interpreters;  deaf  and  dumb 

witnesses. 

50.  Use  of  memoranda  to  refresh 

recollection. 

V.  RULINO     ON     OFFEBS    AND    OBJEC- 
TIONS. 

61.  Questions,  how  tried. 

52.  Hearing  in  presence  of  Jury. 

53.  Cogenqr      of       preliminary 

proof. 
VI.  Strikino  out. 

54.  Right  to  strike  out 

55.  —  omission  of  objection* 


L  Obdeb  of  fboof. 


1.  Eaoli  lide  in  turn  most  ezhanst  his  case. 

As  a  general  rule^  be  who  bafi  tbe  opening  onght  to  introduce  all 
his  evidence  to  make  out  bis  side  of  the  issue,  except  that  which 
™^Tl1.Y  ftprves  to  answer  the  adversary's  case;  then  tlie  evidence  of 
the  adversary  is  iieard;  and  AflUUV  lli(^ 
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may  introduce  rebutting  evidence  wiiict  merely  serves  to  answer  or 
qualify  his  adversary's  case.^ 

Bebutting  evidence,  within  this  rule,  means,  not  all  evidence  whatr 
ever  which  contradicts  the  defendant's  witnesses  and  corroborates 
the  state's,  but  evidence  in  denial  of  some  affirmative  case  or  fact 
which  tbe  defendant  has  attempted  to  prove.^  !N'either  side  ought 
to  be  permitted  to  give  evidence  by  piecemeal.  But  this  rule  does  not 
prevent  any  party  who  has  closed  his  case  from  supporting  it  further 
by  the  cross-examination  of  his  adversary's  witnesses,^  nor  from 
using  parts  of  documents  which  the  adversary  has  put  in  for  the  pur- 
pose of  using  other  parts  against  him.^ 

And  the  judge  has  diwcretionary  power  to  receive  evidence  in  chief 
during  the  rebuttal,**  even  on  the  part  of  the  prosecution.*  This  dis- 
cretionary power  is  more  fully  exercised  in  behalf  of  the  defendant 
in  criminal  than  in  civil  cases. 

*Rex  ▼.  SHmpaon,  2  Car.  ft  P.  415,  where  a  witness  offered  by  the  prosecu- 
tion  was  not  allowed  to  testify  to  the  principal  fact  charged,  after  th« 
defendant's  testimony  had  been  put  in. 
Abb.  Cb.— 20. 
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The  Iowa  Code  of  Civil  Procedure  (f  2779),  prescribing  the  order  of  pr& 
eenting  evidence,  staiee  the  rule  thus:  The  party  having  the  burden 
must  first  produce  his,  then  the  other  party  his,  and  it  is  then  said  that 
"the  parties  then  will  be  confined  to  rebutting  evidence  unless  the  court 
for  good  reasons,  in  furtherance  of  justice,  permit  them  to  offer  evidence 
in  their  original  case."  And  in  State  v.  Tetzer,  97  Iowa,  423,  60  N.  W. 
737,  holds  that  the  same  rules  obtain  in  criminal  cases,  so  far  as  appli- 
cable, citing  Iowa  Code,  f  4556. 

In  Ridgely  v.  Btate,  75  Md.  510,  23  Atl.  1009,  the  court  states  the  rule  thus: 
It  is  for  the  state  to  prove  the  allegation  of  the  indictment  on  which  it 
relies,  and  to  produce  all  its  evidence  upon  the  issue  on  trial ;  and  then 
the  traversers  are  entitled  to  put  in  all  their  evidence.  In  reply  the 
state,  according  to  the  settled  rule,  is  restrained  "to  such  new  points  and 
questions  as  may  be  first  opened  by  the  defendant's  evidence," — Citing  I 
Greenl.  Kv.  12th  ed.  467a. 

The  Nebraska  statute,  stating  the  rule  substantially  as  stated  in  the  text, 
was  held  in  Argabright  v.  State,  66  Neb.  363,  76  N.  W.  876,  not  to  be  im- 
perative, and  not  to  prevent  the  defendant  in  a  proper  case  from  im- 
peaching a  witness  called  by  the  state  in  rebuttal. 

In  Texas  a  statute  authorizes  the  court  to  allow  testimony  to  be  introduced 
at  any  time  before  the  arguments  are  concluded,  if  it  appears  necessary 
to  a  due  administration  of  justice.  And  for  cases  in  which  evidence  was 
BO  admitted  or  refused  under  the  application  of  this  statute,  see  Laurence 
V.  State,  31  Tex.  Crim.  Rep.  601,  21  8.  W.  766;  Rogers  v.  State,  40  Tex. 
Crim.  Hep.  355,  50  S.  W.  338;  Qarea  v.  State  (Tex.  Crim.  A]^.)  49  S.  W. 
103;iroter  v.  State  (Tex.  Crim.  App.)  56  S.  W.  917;  Griffey  v.  Btate 
(Tex.  Crim.  App.)  56  S.  W.  335;  Hamilton  v.  State  (Tex.  Crim.  App.) 
68  8.  W.  93. 

In  State  v.  Rohhins,  109  Iowa,  650,  80  N.  W.  1061,  the  defendant  asked,  but 
was  refused,  the  right  to  open  and  close  the  case  to  the  jury.  The  theory 
of  counsel  seemed  to  be  that  because  the  defense  of  insanity  had  to  be 
established  by  a  preponderance  of  evidence,  the  affirmative  of  the  whole 
case  was  with  the  defendant;  but  the  court  held  this  not  to  be  so,  saying 
that  the  burden  in  such  a  case,  as  in  every  other  criminal  trial,  was 
upon  the  state  to  establish  the  commission  of  the  offense  by  the  defend- 
ant; that  the  plea  of  insanity  did  not  amount  to  a  confession  that  the 
act  was  done  by  the  defendant,  and  did  not  relieve  the  state  from  the 
necessity  of  proving  every  fact  essential  to  make  out  the  crime;  and  con- 
cluded by  holding  that  the  burden  was  upon  the  state  in  the  first  in- 
stance, and  that  it  had  the  right  to  open  and  close  the  case. 

In  Brahston  v.  State,  68  Miss.  208,  8  So.  326,  it  was  held  that  the  defendant 
was  entitled  to  introduce  testimony  in  rebuttal  or  explanation  of  evi- 
dence first  brought  out  by  the  prosecution  after  the  dose  of  the  de- 
fense. 

*0'Connen  v.  People,  87  N.  Y.  377,  41  Am.  Rep.  370;  Smith  v.  State,  92  Ala.' 
SO,  9  So.  408;  Ridgely  v.  State,  75  Md.  510,  23  Atl.  1099;  Com,  v.  Oood- 
notr,  154  Mass.  487,  28  N.  E.  677 ;  Stephens  v.  Com.  20  Ky.  L.  Rep.  644, 
47  S.  W.  229;  State  v.  Rcick,  43  Kan.  635,  23  Pac.  1076;  State  v.  Case, 
96  Iowa,  264,  65  N.  W.  149;  lAllard  v.  State,  151  Ind.  322,  60  N.  E.  383; 
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People  y.  Uitehell,  04  Cal.  550,  29  Pac.  1106;  State  v.  NeUon,  101  Mo. 
464,  14  S.  W.  712;  Kastner  v.  State,  58  Keb.  767,  79  K.  W.  713;  State 
▼.  Wehh,  18  Utah,  441,  56  Pac.  159;  State  y.  Marsh,  70  Vt.  288,  40  Ail. 
836;  Reed  v.  Com.  98  Va.  817,  36  S.  E.  390;  State  v.  Klein,  19  Wash. 
368,  53  Pac.  364. 

But  it  is  fatal  error  to  permit  the  prosecution  to  prove  its  principal  case 
under  the  head  of  corroborating  evidence.  People  v.  Hillhouse,  80  Mich. 
580,  45  N.  W.  484. 

HyOtn.  v.  Eastman,  1  Cash.  189,  48  Am.  Dec.  506.  Contra,  see  dictum  in 
Camphell  v.  State,  38  Ark.  498,  where,  however,  it  was  held  allowable  in 
the  discretion  of  the  court. 

'See  post.  Division  XXXIX.  S  108. 

^State  v.  Alford,  31  Conn.  40;  State  v.  Fow,  25  K.  J.  L.  566;  State  v.  Har- 
rington, 9  Nev.  91;  State  v.  Haynea,  71  N.  C.  79;  Collins  v.  People,  98 
lU.  584,  38  Am.  Rep.  105;  Com.  v.  WiUon,  186  Pa.  1,  40  Atl.  283;  WiU 
hineon  v.  State,  106  Ala.  23,  17  So.  458.  Ompare  Jackson  v.  State,  64 
6a.  344,  where  it  is  held  that  the  court  may  in  its  discretion  refuse  to 
allow  defendant  to  put  in  evidence  in  chief  after  the  prosecution  has 
elosed  rebuttal,  unless  an  excuse  for  holding  the  witness  back  is  shown. 

^People  V.  Teiweira,  123  Cal.  297,  55  Pac.  988;  Cooper  v.  State,  103  Ga.  63, 
29  8.  E.  439;  State  v.  Bruce,  48  Iowa,  530,  30  Am.  Bep.  403;  State  v. 
Yetzer,  97  Iowa,  423,  66  N.  W.  737;  Leighton  v.  People,  88  N.  Y.  117; 
State  V.  King,  84  N.  C.  737;  State  v.  Curran,  51  Iowa,  118,  49  N.  W. 
1006;  Magee  v.  State  (Tex.  Grim.  App.)  43  S.  W.  98,  512;  King  v.  State, 
74  Miss.  576,  21  So.  235;  People  v.  Letrta,  124  Gal.  551,  45  L.  R.  A.  783, 
57  Pac  470;  State  v.  Buckler,  103  Mo.  203,  15  S.  W.  331 ;  Beam  v.  State, 
52  Neb.  727,  73  N.  W.  227;  Com.  v.  Weber,  167  Pa.  153,  31  AU.  481. 

In  Moore  v.  State,  96  Tenn.  209,  33  S.  W.  1046,  the  court  said:  ''While  or- 
derly procedure  would  suggest  that  the  state  should  put  its  whole  case 
in  evidence  in  chief,  and  receive  only  its  rebuttal  testimony  to  meet  the 
ease  of  the  prisoner,  yet  there  is  no  fixed  or  inflexible  rule  which  would 
req[uiTe  the  trial  judge  to  reject  testimony  in  rebuttal  which  more  prop- 
erly should  have  been  presented  in  the  opening  of  the  case.  This  is  a 
matter  resting  in  the  sound  discretion  of  the  court  below,  and  unless  the 
case  should  disclose  an  abuse  of  that  discretion,  it  would  not  be  inter- 
fered with  by  this  court." 

In  Com.  V.  Carey,  2  Brews.  (Pa.)  404,  evidence  of  threats  by  the  accused 
against  the  deceased  was  received  after  the  defendant's  evidence  had  been 
closed,  upon  the  district  attorney's  stating  under  oath  that  he  first  heard 
of  it  after  the  prosecution  had  closed. 

In  Com.  V.  Broton,  130  Mass.  279,  on  a  joint  trial  of  two,  after  the  prosecu- 
tion had  rested,  one  of  them  testified  on  his  own  behalf,  and  the  court 
allowed  his  testimony  to  be  introduced  against  the  other. 

In  Kentucky  the  Gode  <S  220)  requires  the  commonwealth  to  offer  its  evi- 
dence in  chief  at  the  banning  of  the  trial ;  and  it  is  error  to  permit  the 
commonwealth,  after  the  defendant  has  closed  his  testimony,  to  intro- 
duce in  chief  a  witness  who  has  been  regularly  subpoenaed  by  the  com- 
monwealth, and  has  told  the  prosecuting  attorney  before  the  trial  what 
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be  could  prove,  and  has  been  in  tbe  courtroom  during  the  trial,  no  good 
cauae  being  shown  for  the  introduction  of  his  testimony  out  of  its  reg- 
ular order.  Oldham  v.  Oom.  22  Ky.  L.  Hep.  520,  58  S.  W.  418.  To  the 
same  effect  is  Williams  ▼.  Com.  90  Ky.  596,  14  S.  W.  595. 

2.  Bight  of  rebuttal. 

The  rule  that  a  party  has  a  right  to  give  evidence  in  rebuttal  which 
tends  to  meet  the  affirmative  case,  if  any,  sought  to  be  established  by 
his  adversary,  applies  notwithstanding  such  evidence  incidentally 
tends  also  to  corroborate  the  party's  case  in  chief.^ 

But  evidence  merely  in  corroboration  of  the  prosecuting  witness 
is  not  proper  rebutting  evidence,  although  he  was  the  sole  witness 
for  the  state,  and  the  only  evidence  for  the  accused  assailed  his  repu- 
tation for  truth  and  veracity,  and  the  avowed  purpose  of  such  evi- 
dence in  corroboration  is  to  sustain  the  character  of  the  prosecuting 
witness  in  that  regard.' 

*8iate  y.  Latcrenoe,  70  Vt.  524,  41  Atl.  1027;  Milrainey  v.  State,  33  Tex. 
Grim.  Rep.  577,  28  S.  W.  637;  State  y.  Jacobs,  28  8.  C.  29,  4  8.  K  799; 
People  y.  Kindra,  102  Mich.  147,  60  N.  W.  458;  Reynolds  y.  State,  147 
Ind.  3,  46  N.  E.  31 ;  White  y.  State,  100  6a.  659,  28  8.  E.  423. 

The  prosecuting  attorney  is  not  bound  to  know  or  anticipate  the  particular 
lines  or  special  grounds  of  defense  which  will  be  set  up,  but  he  is  au- 
thorized to  await  their  deyelopment  on  the  trial,  and  then  to  disprove 
them  if  he  can;  and  the  fact  that  in  the  counter  attack  matters  may  be 
adduced  which  have  a  tendency  incidentally  to  strengthen  the  state's 
case  does  not  render  the  testimony  any  the  less  rebuttal.  State  t. 
Fourchy,  61  La.  Ann.  228,  25  So.  109. 

Bo,  in  State  y.  Magoon,  50  Vt  333,  the  court  says  that  the  rule  that  each 
party  must  in  turn  exhaust  his  case  has  neyer  '^heen  pushed  to  the  ex- 
treme of  rejecting,  in  the  close,  testimony  which  legitimately  tended  to 
weaken  the  effect  of  the  testimony  adduced  by  the  respondent,  because  it 
also  tended  to  strengthen  and  [fully]  confirm  the  testimony  introdued  in 
the  opening  by  the  prosecution."  Thus,  if  the  prisoner  giyes  evidence 
tending  to  rebut  the  legal  presumption  that  every  man  is  sane,  the  pros- 
ecutor may  produce  answering  testimony.  O'Connell  v.  People,  87  K.  Y. 
377,  41  Am.  Rep.  379  (dieiutn),  Followed  in  Casey  y.  People^  87  N.  Y. 
158,  which  was  reversed  on  another  ground  in  96  N.  Y.  115. 

estate  V.  Parish,  22  Iowa,  284. 

3.  Anticipatory  rebuttal. 

The  prosecution  may  be  allowed,  as  a  part  of  its  case  in  chief,  to 
give  evidence  to  rebut  matter  which  the  defense  avows  its  intention 
to  rely  upon.^ 

^Thus,  Com.  y.  Orose^  99  Mass.  423,  holds  that  the  prosecution  may  prove 
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tbe  admissions  of  the  defendant  containing  an  excuse  for  the  act  charged, 
and  then  show  the  falsity  of  the  excuse. 

And  in  Levy  y.  People,  80  N.  Y.  327,  a  trial  of  an  accessory  in  which  the 
record  of  the  conviction  of  the  principals  had  been  given  in  evidence, 
it  was  held  proper  to  receive  testimony  as  part  of  the  state's  case  tend- 
ing to  show  the  commission  of  the  crime  by  the  principals,  because  the 
record  of  the  conviction  was  only  prima  facie  proof  of  their  guilty  which 
presumption  might  be  controverted  by  the  defendant,  and  the  latter's 
proofs  rebutted  by  evidence  aliunde  the  record. 

But  in  Hellyer  v.  People,  186  111.  550,  58  K.  E.  245,— a  murder  trial  in  which 
the  defense  was  that  the  deceased,  who  was  struck  by  a  railroad  train 
and  killed,  was  not  killed  by  the  defendant, — it  was  held  error  to  permit 
the  prosecution  in  its  evidence  in  chief  to  ask  a  witness  if  a  railroad 
train  of  specified  weight  and  speed  could  strike  and  kill  the  deceased 
without  producing  greater  injuries  than  those  found  on  the  body,  be- 
cause such  a  question  anticipated  the  defense. 

4.  Becallini^  for  further  examination  or  cross-examination. 

The  fact  that  a  witness  has  been  examined  or  cross-examined  to 
some  extent)  and  the  party  calling  him  has  rested  his  case^  does  not 
preclude  allowing  the  witness  to  be  recalled  for  further  examina- 
tion or  cross-examination.^ 

^Btaie  v.  Clyhum,  16  8.  G.  875  (holding  it  no  error  to  suspend  the  taking  of 
evidence  for  the  defense  and  allow  the  prosecution  to  recall  a  witness  to 
prove  a  single  fact) ;  People  v.  Parion,  49  Gal.  632  (dioium,  that  it 
would  be  error  to  refuse  to  allow  the  defense  to  further  cross-examine  a 
witness  for  the  prosecution — ^in  this  case  the  prosecutrix — ^merely  be- 
cause the  prosecution  has  rested;  but  holding  that  if  the  request  be  de- 
nied and  Uie  defendant  subsequently  calls  the  witness  as  his  own,  and 
the  cross-examination  shows  that  he  was  not  injured,  the  error  may  be 
disr^arded). 

This  seems  to  be  very  generally  held  a  matter  of  discretion  with 
the  trial  judge,  as  instanced  by  the  following  cases:  Brovm  v.  State, 
72  Md.  468,  20  Atl.  186;  Btate  v.  Boper,  148  Mo.  217,  48  &  W.  107; 
Btate  V.  Frederioke,  136  Mo.  51,  37  S.  W.  832;  Btate  v.  Groves,  110  N. 
G.  822,  25  8.  £.  819;  Btate  v.  Robinson,  32  Or.  43,  48  Pac.  357;  Btate  v. 
Johnson,  89  Iowa,  1,  56  N.  W.  404. 

8.  —  for  reiteration. 

It  is  improper  for  witnesses  who  have  testified  for  the  state  to  be 
reintroduced  to  contradict  the  evidence  for  the  defendant,  by  repeat- 
ing their  testimony  already  deliyered.^  But  on  a  controversy  as  to 
what  the  testimony  of  a  witness  was,  the  witness  may  be  recalled  for 
the  purpose  of  settling  such  controversy.^ 

*Dillard  v.  Btate,  58  Ifiss.  868,  where  it  is  held,  however,  that  as  the  prao- 
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lice  in  receiTing  evidence  is  largely  discretionaiy,  sucb  repetition  is  not 
reversible  error,  if  injustice  has  not  been  done. 

■See,  lor  instance,  Bnodgraaa  v.  Com.  87  Va.  679,  17  S.  £.  238;  Laffertp  v. 
State  (Tex.  Grim.  App.)  35  S.  W.  374;  HaytM  v.  State,  36  Tez.  Crim. 
Bep.  146,  35  S.  W.  983  (after  the  cause  bad  been  submitted  to  them,  and 
'        they  bad  once  retired) ;  and  Benfield  v.  State,  62  Arlc.  365. 

Compare  Wilson  v.  State,  87  Tex.  Crim.  Bep.  373,  35  S.  W.  390,  38  S.  W. 
624,  39  S.  W.  373,  where  it  was  held  that  the  witness  need  not  be  recalled 
at  the  request  of  the  defendant's  counsel,  in  order  to  settle  sucb  a  eon- 
troversy,  under  the  Texas  statute  leaving  it  with  the  jury  to  make  such 
a  request. 

And  where  a  dispute  arises  after  the  close  of  the  argument,  as  to  whether 
the  offense  was  proved  to  have  been  committed  in  a  certain  county  or 
not,  the  judge  may  in  his  discretion  allow  the  witnesses  to  be  recalled  for 
the  purpose  of  settling  the  dispute.  Wiggins  v.  State,  80  Ga.  468,  5  S. 
£.  503. 

6.  Witness  not  called  in  chief,  fhongrli  requested. 

Noncompliance  with  the  request  of  the  accused  that  the  proseca- 
tion  call  a  specified  witness  before  the  accused  be  put  to  his  defense 
does  not  preclude  the  prosecution  from  calling  such  witness  in  re- 
buttal.^ 

^United  States  y.  Bennett,  17  Blatchf.  357,  Fed.  Cas.  No.  14,572.  In  this 
case  the  court  said:  ''Whether  the  evidence  of  McGuire  [the  witness] 
was  necessary  to  make  out  a  case  for  the  prosecution  belonged  to  the 
district  attorney  to  determine  for  himself.  .  .  .  What  the  defend- 
ant would  testify  to  could  not  be  foreseen,  and  when  the  defendant's  tes- 
timony compelled  the  production  of  evidence  in  rebuttal,  the  right  of  the 
prosecution  to  present  such  evidence  by  the  testimony  of  any  witness 
able  to  testify  to  the  facts  is  not  open  to  question.*' 

7.  Beceiving^  conditionally  on  promise  to  connect. 

If  evidence  apparently  incompetent  only  because  its  relevancy  is 
not  apparent,  or  because  it  is  not  the  best  evidence,  is  offered,  the 
court  may  receive  it  conditionally,  if  counsel  gives  assurance  that 
b©  will  supply  the  necessary  foundation  afterward.^ 

^McCamey  v.  People,  83  N.  T.  408,  415,  38  Am.  Rep.  456  (grand  laxtceny; 
Folger,  J.,  says:  ''That  a  court  may  base  its  action  upon  the  avowals 
and  declared  purposes  of  counsel  is  shown  by  Dunn  v.  People,  29  K.  Y. 
523.  It  seems  to  us  that  it  would  too  much  hamper  the  trial  courts  in. 
their  proceedings  if  they  were  much  restricted  in  the  exercise  of  a  dis- 
cretion in  the  order  in  which  proof  should  be  received.  There  must  be 
a  discretion  rested  in  them,  in  such  case^  for  the  convenience  and  dis- 
patch of  business,  and  often  for  a  proper  understanding  and  apprecia- 
tion of  the  testimony") ;  United  States  v.  Flowery,  I  Sprague^  109,  Fed. 
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Cas.  No.  15,122  (fitting  out  a  vessel  to  engage  in  the  slave  trade;  evi* 
denoe  that  the  same  vessel  on  a  former  voyage  carried  a  cargo  of  slaves 
admitted  on  promise  of  district  attorney  to  show  that  the  accused  had 
knowledge  of  such  former  voyage) ;  State  v.  Magoon^  50  Vt.  333  (where 
the  court  says:  "The  order  in  which  testimony  shall  he  admitted  is  one 
of  practice,  rather  than  of  strict  right,  and  may,  in  the  discretion  of  the 
court,  he  varied  to  meet  the  exigencies  of  a  given  case,  without  error  be- 
ing predicable  thereon,  unless  it  is  manifest  that  the  variance  has  op- 
erated to  surprise  or  in  some  way  work  a  l^al  disadvantage  to  the  ex- 
cepting party") ;  MeMurphey  v.  Harvey,  58  Vt.  549,  4  Atl.  864  (prosecu- 
tion for  bastardy;  Taft,  J.,  applying  this  rule,  says:  "This  salutary 
rule  has  always  prevailed  in  this  state") ;  People  v.  Brotkertotif  47  Cal.  388 
(forgery;  on  the  trial  of  two  jointly  indicted,  the  court  below  allowed  the 
declarations  and  acts  of  one,  made  and  done  in  the  absence  of  the  other, 
to  be  given  in  evidence  before  the  conspiracy;  held  no  error,  as  sufficient 
proof  of  the  conspiracy  was  afterwards  given.  It  is  a  mere  matter  of 
convenience) ;  DUUn  v.  People,  8  Mich.  357  (murder;  evidence  that  de- 
fendant's father  and  counsel  tampered  with  a  witness  admitted  od.  prom- 
ise to  connect  defendant  therewith  afterward) ;  Heard  v.  State,  9  Tex. 
App.  1  (forgery;  receiving  proof  of  handwriting  before  proof  of  forgery 
disregarded) ;  Contra,  People  v.  Millard,  53  Mich.  63,  18  N.  W.  562 
(holding  it  error  not  only  to  refuse  to  strike  it  out  on  failure  to  connect, 
but  error  to  receive  it  on  promise  to  connect) ;  State  v.  Thomas,  09  Mo. 
235,  12  S.  W.  643.  See  also  Rushing  v.  State,  25  Tex.  App.  607,  8  S.  W. 
807. 

In  ZeU  V.  Com,  94  Pa.  258,  the  court  disapproves  the  practice. 

In  People  v.  Millard,  53  Mich.  63,  18  N.  W.  562,  the  court,  per  Campbell,  J., 
says:  "In  a  criminal  case  the  prosecution  should  be  allowed  no  such 
latitude.  The  mischief  is  effected  when  the  testimony  comes  in,  and 
gives  color  to  all  the  subsequent  views  of  the  jury,  so  that  they  look  sus- 
piciously upon  all  that  is  said  or  done  by  the  respondent  which  is  open 
to  any  consideration  of  motive."  The  objection  here  was  to  evidence 
personal  to  the  accused  before  proof  of  oorptis  delicti. 

For  other  illuatratlons,  see  post.  Division  XXXIX.,  subdivs.  XIL,  XV.,  and 

xvm. 

8.  Frecladini:  oifer  by  oonceding  fact. 

A  party  cannot^  by  admitting  a  fact,  prevent  the  other  party  from 
proving  it  by  l^itimate  evidence.* 

*€om,  T.  Costello,  120  Mass.  369.  Admission  by  the  defendant  held  not  to 
preclude  the  prosecution  from  proving  the  fact  admitted.  See  also  Com. 
y.  MiUer,  3  Cush.  243;  Com.  v.  McCarthy,  119  Mass.  354;  Com.  v. 
WilUams,  105  Mass.  62.  For  the  same  point  in  civil  cases,  see  Civil 
Trial  Brief,  chap.  IX.  {  11* 

9.  Seopening. 

£ven  after  both  parties  have  rested;  the  admission  or  exclusion  of 
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further  eyidence  is  in  the  discretion  of  the  judge.*  But  an  exception 
may  be  taken  by  the  accused,  available  if  the  ruling  be  an  abuse  of 
discretion.^  On  reopening  the  case  the  court  may  prescribe  the  ex- 
tent and  limits  thereof.* 

*State  v.  Bu88ey,  58  Kan.  679,  60  Pac.  891 ;  Johnson  ▼.  Btaie,  85  6a.  561, 11 
S.  E.  844;  State  y.  Baker,  36  Mo.  App.  58;  Sohonherger  t.  Com.  86  Va. 
489,  10  S.  E.  713;  State  y.  laenhart,  32  Or.  170,  52  Pac.  569;  State  v. 
haycock,  141  Mo.  274,  42  8.  W.  723;  State  y.  Martin,  89  Me.  117,  35 
Atl.  1023. 

6o,  even  though  the  further  testimony  he  the  Te-eccamination  of  the  witness 
who  has  onoe  been  examined.    People  v.  Rector,  19  Wend.  569. 

But  in  State  y.  Dugan,  4  Ohio  Dec.  Reprint,  93,  the  state's  request  to  caU 
a  witness  to  rebut  proof  of  an  alibi  made  after  the  closing  argument  had 
begun  was  refused. 

In  Texas  the  trial  court  may  in  its  discretion  permit  evidence  to  be  intro- 
duced after  the  argument  has  commenced.  Leslie  v.  State  (Tex.  Crim. 
App.)  40  8.  W.  73.  And  see  supra,  $  1.  But  the  case  cannot  be  re- 
opened to  allow  evidence  to  be  introduced  by  the  state,  after  the  argu- 
ments have  been  closed,  and  the  judge  has  read  his  charge  to  the  jury. 
Williams  v.  State,  35  Tex.  Crim.  Rep.  183,  32  S.  W.  893. 

*See  cases  cited  in  preceding  note,  for  the  recognition  of  this  rule. 

'State  V.  Harris,  63  N.  C.  1. 

In  civil  cases  it  is  also  held  that  after  the  taking  of  further  evidence  has 
been  commenced  a  party  has  a  right  to  complete  it,  but  not  to  go  be- 
yond the  limits  prescribed. 

10.  Adjourning  to  enable  eyidence  to  be  had. 

It  is  discretionary  to  permit  an  adjournment  to  allow  further  tes- 
timony to  be  introduced,  eyen  after  one  side  has  partially^  or  entirely 
concluded,^  or  after  both  sides  haye  finished.^  But  an  exception  may 
be  taken  by  the  accused,  ayailable  if  the  ruling  be  an  abuse  of  dis- 
cretion. 

Johnson  v.  State,  32  Ark.  309;  Winn  v.  State,  43  Ark.  151;  State  y.  Man- 
uel, 64  N.  C.  601. 

Defendant  in  a  criminal  action  should  be  allowed  to  withdraw  his  an- 
nouncement of  ready,  and  continue  the  cause,  where  depositions  of  cer- 
tain witnesses  on  the  question  of  alibi  are  suppressed  in  the  midst  of 
the  trial,  without  previous  notice  to  defendant  to  which  he  is  entitled 
under  Tex.  Rev.  Stat.  1895,  art.  2289,  made  applicable  to  criminal  trials 
by  Tex.  Code  Grim.  Proc.  1895,  art.  803.  Blake  y.  State,  38  Tex.  CSrim. 
Rep.  377,  43  S.  W.  107. 

^United  States  v.  Ifoelke,  17  Blatchf.  554,  1  Fed.  426. 

•Hill  V.  State,  37  Ark.  395;  Taylor  v.  Com.  77  Va.  692. 
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II.  Use  of  iin>iOTMENT  and  plea. 

11.  Beading  fhe  indiotment 

It  is  error  to  allow  the  indictment  to  be  read  to  the  jury  in  the 
course  of  the  evidence^  without  instructing  them  that  it  is  not  evi- 
dence, and  for  what  purpose  they  may  properly  consider  it.* 

*8tate  V.  Hart,  66  Mo.  208;  Mace  v.  Com,  6  Ky.  L.  Rep.  &  J.  695. 

And  Wallace  y.  Btate  (Tex.  Grim.  App.)  49  S.  W.  395,  holds  that  the  slan- 
derous language  charged  in  an  information  should  not  be  read  by  the 
prosecuting  attorney  to  a  witness  for  the  state,  during  his  examination. 

12.  IhipUcity. 

If  the  indictment  contains  several  counts,  even  such  that  the  court 
might  require  the  prosecution  to  elect  between  them,  the  accused  has 
not  a  right  to  require  evidence  offered  under  one  to  be  excluded  be- 
cause evidence  under  the  other  has  been  received.* 

^People  y.  Dunn,  90  N.  Y.  104.  The  remedy  is  demurrer,  or  motion  to  com- 
pel election. 

13.  Proof  confined  by  particulars. 

A  party  who  has  given  a  bill  of  particulars  must  be  restricted,  in 
his  proof  upon  the  trial  to  the  items  specified  in  the  bill.^ 

^Winiam9  y.  Com.  10  Pittsb.  L.  J.  101;  Com.  y.  Giles,  1  Gray,  466  (holding 
it  error  to  receive  other  items.  Merrick,  J.,  says  when  it  [a  bill  of  partic- 
ulars] is  once  made,  it  concludes  the  right  of  all  parties  who  are  to  be 
affected  by  it^  and  he  who  has  furnished  a  bill  of  particulars  under  it 
must  be  confined  to  the  particulars  he  has  specified  as  closely 
and  effectually  as  if  th^  constituted  essential  allegations  in  a  special 
declaration) ;  State  r.  Bowe,  43  Vt.  265.  Contra,  see  Btate  v.  Hill,  13 
K.  I.  314  (specification  of  locality) ;  Reg,  v.  Eadaile,  1  Fost.  &  F.  213 
(a  case  where  no  particulars  were  furnished). 

11  Inconiistent  allegations. 

Allegations  in  one  count  of  an  indictment  cannot  be  used  as  evi- 
dence to  disprove  the  allegations  in  another  count.^ 

^Edmonde  v.  State,  34  Ark.  720. 

16.  Omisiion  of  plea— coverture. 

If  a  woman  indicted  as  sole  pleads  without  setting  up  her  cover^ 
ture,  this  is  prima  facie  evidence  on  the  trial  that  she  is  unmarried,' 
but  18  not  conclusive.' 

'Where  a  woman  is  indicted  as  a  feme  wle,  and  pleads  to  the  indictment 
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this  is  prima  facie  evidence  that  she  is  iinmairied.    Setter  ▼.  People,  77 
N.  Y.  411. 

HJnited  States  y.  De  QuUfeldt,  6  Fed.  270. 

16.  Overmled  plea. 

A  plea  which  has  been  held  invalid,  and  superseded  by  lie  plea 
on  which  the  accused  is  tried,  cannot  be  read  in  evidence  against 
him.^ 

And  a  plea  which  is  invalid,  and  which  has  been  overruled  as  such, 
cannot  be  read  in  evidence  on  behalf  of  the  accused,  merely  because 
the  district  attorney  refused  to  reply  to  it* 

*Com.  Y.  Lannan,  13  Allen,  563,  569.  So  held  where  the  plea  was  drawn 
and  signed  hy  his  counsd.  The  court  decided  the  question  on  the  anal- 
ogy afforded  by  the  Massachusetts  statute  as  to  civil  cases,  by  the  rule 
as  to  demurrer,  and  the  rule  as  to  confessions  being  inadmissible  if 
made  under  hope  of  advantage. 

Bo  held,  also,  of  a  withdrawn  plea  of  guilty,  for  which  a  plea  of  not  guilty 
is  substituted  with  the  court's  permission.  People  v.  Ryan,  82  Cal.  617, 
23  Pac.  121. 

K!om,  y.  Lannan,  13  Allen,  563. 

m.  Offers  and  objections. 

17.  Offer  without  putting  question. 

An  offer  of  oral  evidence  may  be  refused  if  the  witness  is  not 
present  in  court^^  and  circumstances  indicate  that  the  offer  is  not 
made  in  good  faith.* 

^Robinson  y.  State,  1  Lea,  673. 

'Scotland  County  y.  Bill,  112  U.  S.  183,  186,  28  L.  ed.  602,  693,  5  Sup.  Ct. 
Rep.  03  (ciyil  case). 

18.  Good  faith  of  offer. 

If  the  good  faith  of  an  offer  of  evidence  is  doubted^  the  court  may 
test  it  by  requiring  some  att^npt  to  make  the  proof ,  before  ruling  on 

the  offer.^ 

^Peacock  y.  State,  60  N.  J.  L.  653,  14  Atl.  893  (holding  that  where  a  de> 
fendant  in  a  criminal  prosecution  was  present  at  the  trial  during  the  in> 
troduction  of  the  eyidence  against  him,  and  then  absented  himself,  evi- 
dence that  his  absence  was  the  result  of  his  insanity  was  competent  and 
of  right  admissible;  and  the  ruling  of  the  trial  court  that  his  insanity 
could  not  be  shown,  but  that  acts  and  oonyersation  of  the  defendant  might 
be  proved  to  show  that  he  was  in  an  excited  condition,  was  injuriously 
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erroneous,  because  if  good  faith  had  been  doubted  the  court  might  thus 
have  tested  it. 

19.  Callinir  for  disclosure— before  swearinir  witness. 

The  court  may,  as  a  condition  of  allowing  a  witness  to  be  sworn 
or  examined,  require  counsel,  if  able  to  do  so,  to  state  the  substance 
of  what  he  proposes  to  prove  by  him.* 

^People  V.  White,  14  Wend.  111. 

In  State  v.  Small,  26  Kan.  209  (embezzlement),  it  was  held  not  error  for 
the  court  to  refuse  to  listen  to  the  statements  of  the  accused's  counsel  as 
to  evidence  proposed  to  be  offered  by  him,  when  the  character  of  his 
questions  showed  the  evidence  to  be  inadmissible. 

In  civil  cases  it  is  well  settled  that  if  no  request  for  disclosure  be  made,  it 
is  error  to  refuse  to  allow  a  witness  to  be  sworn,  if  he  is  competent  to 
tcstiiy  to  something,  although  he  may  be  incompetent  as  to  other  things. 

20.  —  before  puttings  question. 

If  a  question  calls  for  evidence  which  may  or  may  not  be  relevant 
or  material,  the  adverse  party  may  require  that  counsel  state  the 
substance  of  what  he  proposes  to  prove  ;*  and  if  he  refuse  to  do  so,  the 
question  may  be  excluded.'  But  this  rule  does  not  apply  to  strict 
cross-examination,  because  a  party  cannot  in  such  a  case  state  in  ad- 
vance what  the  witness  will  say.* 

»TVood  y.  state,  92  Ind.  269;  State  v.  West,  45  La.  Ann.  14,  12  So.  7;  Ber- 
neker  v.  State,  40  Neb.  810,  59  N.  W.  372;  Boykin  v.  State,  40  Fla. 
484,  24  So.  141;  BaUey  T.  State  (Tex.  Grim.  App.)  38  S.  W.  992. 

"For  some  other  cases  of  a  proper  rejection  of  the  question  because  of  the 
absence  of  such  disclosure,  see  Deatly  v.  Com,  16  Ky.  L.  Rep.  805,  31  S. 
W.  722;  Baker  v.  State,  30  Fla.  41,  11  So.  492;  State  y.  Hermann,  117 
Mo.  629,  23  S.  W.  1071;  State  y.  Tokum,  11  S.  D.  544,  79  N.  W.  835; 
People  y.  STuiw,  111  Cal.  171,  43  Pac.  593. 

But  the  court  may  accept  the  statement  of  counsel  as  to  what  he  will  show, 
and  upon  the  faith  thereof  temporarily  refuse  to  strike  out  the  eyidence, 
or  admit  eyidence  offered.    People  y.  McLean,  84  Cal.  480,  24  Pac  32. 

^Batten  y.  State,  80  Ind.  304;  Wood  v.  State,  92  Ind.  269. 

It  is  error  to  refuse  a  party  permission  to  state  what  he  expects  to  elicit 
by  questions  on  cross-examination  which  are  in  proper  form,  if  the  in- 
quiiy  be  pertinent.  Bamee  y.  State,  37  Tex.  Crim.  Hep.  320,  39  S.  W. 
684. 

ft 

21.  Opening  the  door  for  oneself. 

The  fact  tiiat  a  party  has  called  out  part  of  a  conversation  with- 
out objection  from  his  adversary  does  not  alone  entitle  him  to  call 
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out  the  residue,  if  what  haa  already  been  proven  does  not  appear  to 
be  relevant.* 

^People  V.  White,  14  Wend.  111. 

For  authorities  in  civil  cases,  see  Civil  Trial  Brief,  cliaps.  IX.,  XV. 

22.  —  for  the  adversary. 

Neither  party  has  the  right  to  give  immaterial  evidence  merely 
because  his  adversary  has  previously  given  immaterial  evidence  on 
the  same  question  without  objection.* 

^People  V.  Dowling,  84  N.  T.  478  (holding  it  not  etrror  to  exclude  the  pris- 
oner's explanation  of  the  possession  of  stolen  goods  shown  by  the  evi- 
dence, but  not  within  the  scope  of  the  charge  in  the  indictment) ;  Cole- 
man V.  People,  65  N.  Y.  81  (holding  that  evidence  that  the  accused  has 
committed  another  offense  than  that  charged  is  not  rendered  competent 
by  the  fact  that  he  has,  without  objection,  adduced  evidence  tending  to 
show  that  he  is  not  guilty  of  sush  other  offense).  Contra,  State  ▼. 
Withan,  72  Me.  531. 

In  Ford  v.  State,  71  Ala.  385,  it  was  held  that  the  party  who  first  gave  the 
immaterial  evidence  could  not  complain  that  the  other  was  allowed  to 
meet  it.  See  also  Winslow  v.  State,  92  Ala.  78,  9  So.  728,  where  it  is 
held  that  the  admission  of  incompetent  evidence  to  rebut  other  incom- 
petent evidence  is  not  error. 

The  rule  is  that  it  is  discretionary,  unless  the  first  evidence  was  given 
against  objection  and  exception. 

8o,  on  a  trial  for  murder,  the  accused  cannot  complain  of  the  admission  of 
evidence  showing  the  details  of  a  former  difficulty  between  himself  and 
the  deceased,  where  he  cross-examined  the  state's  witnesses  as  to  such 
details,  and  also  introduced  one  witness  to  prove  the  same  facts.  Mealer 
V.  State,  32  Tex.  Crim.  Rep.  102,  22  S.  W.  142. 

For  further  authorities,  see  Civil  Trial  Brief,  chap.  IX. 


23.  Joint  defendants. 


7SS.  Joint  aeienaants. 

Where    several    are   tried    together,  evidence  oompetent  for*  or 
against^  either  is  admissible,  although  inoompetent  and  prejudicial 

*         i  i  1 


as  against  another. 


*Com.  ▼.  Rohinson,  1  Gray,  555. 
*Brandt  v.  Com,  94  Pa.  290. 

In  Otcena  v.  State,  94  Ala.  97,  10  So.  669,  it  is  held  that  one  defendant  Is 
not  entitled  to  have  excluded  in  its  entirety  evidence  which  is  admissible 
against  his  oodefendant,  his  remedy  being  to  ask  instructions  Hmitl^^ 
its  effect  so  as  to  confine  its  influenoe  to  the  latter. 
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84.  Bemoteness. 

Belevant  eyidence  offered  on  behalf  of  the  accused  should  never 
be  excluded  merely  on  the  ground  of  remoteness.* 

^8tate  y.  (ySeil,  13  Or.  183,  0  Pac.  284,  286,  and  cases  cited. 

85.  Consent  of  aoonsed  to  admit. 

The  consent  of  the  accused,  upon  the  trial,  in  open  court,  that 
evidence  otherwise  incompetent  be  received  against  him,  renders  the 
evidence  admissible.* 

^Behee  v.  People,  5  Hill,  32;  People  v.  Ah  Ton,  63  Gal.  741.  And  see  State 
T.  Haddon,  40  S.  C.  308,  27  S.  E.  194,  to  the  effect  that  it  is  not  error  to 
permit  an  answer  to  a  question  to  which  objection  was  made  but  with- 
drawn. 

So,  a  mutual  stipulation  of  counsel,  though  made  on  behalf 
of  the  accused  by  counsel  assigned  by  the  court,  not  chosen  by  himself, 
to  admit  depositions  on  both  sides,  followed  by  the  receiving  of  the  dep- 
ositions on  the  trial  without  objection, — is  a  waiver  of  the  constitu* 
tional  right  to  be  confronted  with  the  witnesses.  People  v.  Murray,  6£ 
Mich.  288,  17  N.  W.  843.  Opinion  by  Cooley,  Oh.  J.;  Sherwood,  J.,  dis- 
sented. Cooley,  Ch.  J.,  said :  "When  the  court  has  made  no  ruling,  we 
can  have  nothing  to  review.  Tliis  court  cannot  relieve  a  party  from  a 
criminal  conviction  because  of  his  own  voluntary  action  on  the  trial.*' 
Sherwood,  J.,  dissented  in  an  elaborate  opinion,  saying:  ''It  does  not 
appear  that  the  respondent  either  signed  the  written  stipulation  or  knew 
its  contents,  or  himself  admitted  in  open  court  that  he  was  willing  that 
the  testimony  should  be  read  when  it  was  presented  to  the  jury,  unless 
his  silence  shall  be  made  to  speak  against  him.  And  while  I  have  no 
doubt  that  under  certain  circumstances,  by  his  own  express  agreement 
or  that  of  his  chosen  attorney,  he  may  make  a  binding  stipulation  to 
waive  even  his  constitutional  right  to  have  the  testimony  of  witnesses 
against  him  given  in  open  court  upon  the  stand,  still  I  do  not  think  that 
such  agreement,  or  the  authority  of  the  attorney  designated  by  the  court 
to  make  the  same  (as  in  this  case),  can  be  implied  from  his  silence  or 
his  failure  to  object  to  the  deposition  when  offered  before  the  jury." 

And  an  objection  to  docummts  offered  in  evidence  is  waived  by  failing  to 
ask  for  a  ruling  thereon,  which  was  reserved  at  the  time  the  offer  was 
made.    State  v.  Cavanaugh,  98  Iowa,  688,  68  N.  W.  452. 

IV.    ExAMINATIOjS^   of   WITNESSES. 

26.  Examination  to  test  competency. 

The  former  practice  requiring  objection  to  the  competency  of  a 
witness  to  be  taken  by  either  examining  him  on  his  voir  dire,  or  by 
calling  other  witnesses  to  establish  the  faet  on  which  the  objection 
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rested,^  has  been  modified  so  that,  while  the  objection  should,  if 
known,  be  made  before  the  witness  has  testified  in  chief,  a  party  may 
permit  the  witness  to  be  sworn  in  chief,  and  raise  the  objection  to 
his  competency  at  any  time  during  his  examination,'  subject  to  the 
qualification  that  the  objection  be  made  as  soon  as  the  incompetency 
is  discovered.* 

Before  a  witness  can  be  permitted  to  testify  as  an  expert,  his  com- 
petency must  be  established  by  a  preliminary  examination,*  and  the 
court  may,  in  its  discretion,  allow  a  preliminary  examination  in  re- 
spect of  his  qualification  before  permitting  him  to  testify.* 

'This  question  is  fully  developed,  and  the  supporting  authorities  cited  with 
reference  to  both  civil  and  criminal  trials,  in  Civil  Trial  Brief,  chap. 
VII. 

^Fisher  v.  Willard^  13  Mass.  379. 

•State  v.  Crab,  121  Mo.  554,  26  S.  W.  548;  DoneUon  v.  Taylor,  8  Pick.  389. 

*Polk  v.  State,  36  Ark.  117;  State  v.  Secre^t,  80  N.  C.  450;  Koona  v.  State, 
36  Ohio  St.  195. 

Other  witnesses  may  be  called  to  testify  as  to  his  competency.    Mendum  v. 

to  Com.  6  Rand.  (Va.)  704;  State  v.  Maynea,  61  Iowa,  119,  15  N.  W.  864. 
But  not  after  the  witness  has  been  permitted  to  testify.  Tullia  v.  Kidd, 
12  Ala.  648;  Braho  v.  Martin,  5  La.  275.  Contra,  Thompaon  v.  Ish,  99 
Mo.  160,  12  S.  W.  510;  Mason  v.  Phelps,  48  Mich.  126,  11  N.  W.  413, 
837.  Laros  v.  Com,  84  Pa.  200,  holds  that  one  expert  may  testify  to  the 
skill  of  another  who  has  already  testified,  where  his  knowledge  of  such 
skill  is  derived  from  personal  observation. 

A  witness  cannot  be  asked  whether  he  has  sufficient  skill  and  experience  to 
give  an  opinion,  but  he  should  be  required  to  state  facts  from  which  the 
court  may  determine  his  competency.  Eggart  v.  State,  40  Fla.  527,  25 
So.  144. 

*Sarle  v.  Arnold,  7  R.  I.  582;  Re  Oorkow,  20  Wash.  563,  56  Pac.  385.  And 
see  Civil  Trial  Brief,  chap.  VII. 

27.  Control  of  oonrt  over  examination  g^enerally. 

The  trial  court,  in  the  exercise  of  its  control  of  the  examination  of 
witnesses/  may  permit  testimony  to  be  given  in  narrative,*  or  may 
require  the  investigation  to  proceed  by  questions  and  answers.'  It 
should  protect  a  witness  from  insults,  insinuations,  and  attacks  of 
counsel,*  and  should  see  that  unnecessary,  indecent  questions  be  not 
asked,*  and  that  some  indulgence  be  granted  to  a  witness  who  is  over- 
come with  emotion.®  It  may  properly  see  that  the  witness  is  given 
a  fair  oppod;unity  to  answer  questions  asked  him,  and  in  so  doing 
to  make  any  appropriate  explanation  of  his  testimony/  and  may  stop 
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his  ezamiaiation  for  a  time,  where  it  seems  calculated  rather  to  con- 
fuse  the  witness  than  to  elicit  the  truth.^ 

''The  manner  of  examining  a  witness  is  entirely  within  the  discretion  of 
the  court  before  whom  the  witness  is  produced,  and  that  discretion  must 
be  governed  in  a  great  measure  by  a  knowledge  of  the  character  of  the 
witness  and  from  his  demeanor  during  his  ezaminatioD«"  Broum  t. 
Burrua,  8  Mo.  26. 

^Northern  P.  R.  Co.  v.  Charleas,  2  C.  C.  A.  380,  7  U.  S.  App.  369,  61  Fed. 
662. 

*Clarh  V.  Field,  42  Mich.  342,  4  N.  W.  19. 

*Htaie  v.  Taylor,  118  Mo,  153,  24  S.  W.  449;  People  v.  Durrani,  116  Cal. 
179,  48  Pac,  75. 

It  is  alike  the  duty  of  the  court  to  protect  a  witness  unduly  dealt  by,  and 
to  abstain  from  interference  when  an  examination  is  properly  conducted. 
Carney  y.  State,  79  Ala.  14. 

"Vulgar  words  should  never  be  required  of  a  witness  when  the  truth  can  be 
conveyed  with  equal  clearness  and  accuracy  in  becoming  language. 
Btate  V.  Laxton,  78  N.  C.  664.  And  the  court  should  not  permit  a  young 
child  to  be  asked  indecent  questions;  although,  if  a  competent  witness, 
there  is  no  impropriety  In  asking  him  as  to  the  social  intimacy  of  par- 
ties.   PeopU  V.  White,  63  Mich.  637,  19  N.  W.  174. 

*8tate  V.  Laxton,  78  N.  G.  664.  And  the  court  may,  when  it  sees  that  the 
witness  is  embarrassed  or  hesitates  while  testifying,  caution  him  not  to 
become  excited,  and  to  think  over  what  he  is  going  to  say.  Kearney  v. 
State,  101  Ga.  803,  29  S.  £.  127. 

^Bmalls  V.  State,  102  Ga.  31,  29  S.  E.  163. 

The  court  may  properly  interpose  to  prevent  unreasonable  interruption  by 
counsel,  and  permit  witness  to  complete  an  unfinished  sentence. 

^Weldon  v.  Third  Ave,  B.  Co.  3  App.  Div.  370,  38  N.  Y.  Supp.  206. 

So,  it  is  proper  for  the  court  to  remind  the  witness  that  he  is  under  oath, 
where  his  answers  show  that  he  is  disposed  to  equivocate,  and  even  to 
testify  falsely.    State  v.  Cleary,  97  Iowa,  413,  66  N.  W.  724. 

Kor  does  the  court  abuse  its  authority  in  directing  an  unwilling  witness  to 
stand  aside  for  ten  minutes  to  collect  his  thoughts  or  in  calling  him  au 
unwilling  witness.    State  v.  Qillett,  92  Iowa,  527,  61  N.  W.  169. 

28.  —  over  extent  of  examination. 

The  court  may  refuse  to  allow  questions  to  be  repeated  which  have 
been  fully  answered,'  or  to  permit  further  examination  upon  matters 
which  have  been  already  covered,^  and  may  arrest  an  examination 
which  is  needlessly  protracted.' 

^Pleto  V.  state  (Tex.  Crim.  App.)  35  S.  W.  366;  Buck  v.  Maddocb,  167  Ili 
219,  47  N.  E.  208. 
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*Pigg  y.  State,  145  Ind.  560,  43  N.  E.  309;  State  t.  Br&ton,  100  Iowa,  50,  69 
.     N.  W.  277 ;  PeopU  v.  Harrieim,  93  Mich.  594,  53  N.  W.  725. 

*8taie  y.  Miller,  93  Mo.  263,  6  8.  W.  67;  State  v.  Southern,  48  La.  Ann.  628, 
19  So.  668. 

28.  Ezaminatioii  by  the  court. 

The  judge  may  in  his  discretion  interpose  of  his  own  motion  to 
call  out  legal  evidence  by  interrogating  a  witness  under  examina- 
tion,^ or  to  exclude  illegal  eyidence  offered  by  either  party,  though 
without  objection  by  the  other  ;^  or  to  call  a  witness  who  should  be 
called  by  ihe  prosecution.'  But  it  is  error  in  so  doing  to  express 
opinions  prejudicial  to  the  accused.^ 

^Hill  y.  state,  5  Lea,  725;  Colee  y.  State,  75  Ind.  511;  Lffoan  v.  People,  107 
ni.  423  (dictum,  that  he  may  recall  a  witness  or  direct  a  person  to  be 
called  as  a  witness) ;  People  y.  Bowere  (Cal.)  18  Pac  660  (holding  that 
the  judge  may  ask  leading  questions) ;  State  y.  yickene,  122  Ma  607, 
27  6.  W.  339;  State  v.  Hargrovee,  104  Tenn.  112,  56  S.  W.  857. 

The  trial  court  has  power  to  propound  pertinent  and  properly  framed  ques- 
tions to  a  witness;  but  the  instances  are  rare^  and  the  conditions  ex- 
ceptional in  a  high  degree^  which  will  justify  it  in  entering  upon  and 
conducting  an  extended  esamination  of  the  witness ;  and  the  exercise  of 
a  sound  discretion  will  seldom  deem  such  action  necessary  or  adyisablei 
Dunn  y.  People,  172  Dl.  582,  50  N.  E.  137. 

Especially  where  the  witnesses  are  reluctant  or  eyasiye.  State  y.  Spiers, 
103  Iowa,  711,  73  N.  W.  343;  Lochhart  y.  State,  92  Ind.  452. 

And  Hopperwood  y.  StaAe,  39  Teiz.  Grim.  Rep.  15,  44  8.  W.  841,  holds  that 
the  court  should  not  take  charge  of  the  examinaticm  of  a  witness  unless 
the  occasion  clearly  demands  it;  and  when  it  does  so  the  same  rules 
should  be  applied  as  to  the  form  of  questions  as  apply  to  counsel  in 
charge  of  a  case. 

In  Cobb  y.  State  (Miss.)  23  So.  1015,  the  court  held  that  there  was  no  im- 
propriety in  the  interrogatories  complained  of,  which  had  been  ad- 
dressed by  the  court  to  the  defendant's  witnesses,  saying  that  the  judge 
''is  not  a  nonentity."  It  is  his  duty  to  see  that  the  course  of  the  trial 
is  according  to  law,  and  to  elicit  the  truth.  He  is  not  powerless  to  aak 
questions,  and  where  the  questions  are  proper  it  is  his  priyilege^  and 
may  be  eyen  his  duty  to  ask  them. 

The  court  should  not  privately  confer  with  a  witness,  and  then  ask  qaes- 
tions  to  elicit  the  facts  as  to  which  he  has  made  inquiry.  Sparks  ▼. 
State,  59  Ala.  82. 

Durrett  y.  State,  62  Ala.  434;  People  y.  Turcott,  65  Gal.  126,  8  Pac  461  { 
McClure  y.  Com,  81  Ky.  448  (holding  it  the  duty  of  the  court  to  do 
BO.  The  accused  was  a  boy  without  counsel ) ;  State  y.  May,  142  Mo, 
135,  43  S.  W.  637. 

So,  it  is  proper  for  the  court  of  its  own  motion  to  stop  a  witness  who  fa 
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ftbont  to  state  what  another  would  have  done^  and  instruct  her  to  state 
merely  what  was  dona    Simon  v.  State,  108  Ala.  27,  18  So.  731. 

•State  V.  Cain,  20  W.  Va.  679. 

^Lyoan  v.  People,  107  111.  423;  Huhhard  T.  State,  108  Ga.  786,  33  S.  E.  814. 

So  it  is  error  for  the  court  to  state  in  the  presence  of  the  jury  that  a 
witness  refuses  to  answer  the  question  asked,  where  the  witness  has 
merely  stated  that  he  has  no  recollection  of  the  matter  inquired  about. 
Manning  y.  State,  37  Tex.  Crim.  Rep.  180,  39  S.  W.  118. 

SO.  limiting  number  of  witnesses. 

A  reasonable  limitation  of  the  number  of  witnesses  to  be  called 
to  testify  to  a  particular  fact  is  within  the  discretion  of  the  trial 
court.^ 

■ 

^State  T.  Beahout,  100  Iowa,  155,  69  N.  W.  429;  Com,  v.  Keller,  191  Pa. 
122,  43  Atl.  198;  State  v.  Carter,  51  La.  Ann.  422,  25  S.  W.  385;  State 
y.  Lamb,  141  Mo.  298,  42  S.  W.  827.    And  see  CivU  Trial  Brief,  chap. 

vn. 

31.  FriTilege  of  witnesses. 

It  is  the  privilege  of  a  witness  to  refuse  to  answer  any  question^ 
where  his  answer  will  expose  him  to  a  criminal  charge,^  or  will  sub- 
ject him  to  a  penalty  or  forfeiture,'  or  will  furnish  an  essential  link 
in  the  chain  of  evidence  establishing  his  liability.^  But  the  privi- 
l^e  will  not  sustain  him  in  his  refusal  to  answer  a  question  because 
his  answer  will  expose  him  to  a  civil  suit  or  liability ^^  nor  because 
his  answer  will  degrade  or  disgrace  him,  unless  the  evidence  spught 
is  immaterial  to  the  issue.* 

The  privilege  is  personal  to  the  witness,*  unless  the  question  is  not 
pertinent,''  but  may  be  waived  by  him;®  and  a  party  cannot  avail 
himself  of  the  court's  erroneous  refusal  to  allow  it.^  A  witness  can- 
not claim  his  privilege  as  an  excuse  for  his  refusal  to  be  sworn,  but 
can  only  avail  himself  of  it  when  an  objectionable  question  is  asked.*® 

The  court  may  properly  instruct  the  witness  as  to  his  privilege, 
when  he  appears  in  need  of  instruction,  and  it  may  even  be  his  duty 
to  do  so.** 

^Burger  y.  State,  83  Ala.  36,  3  So.  319;  Ex  parte  Clarke,  103  Cal.  352,  37 
Pac.  230;  Short  y.  State,  4  Harr.  (Del.)  568;  Eos  parte  Senior,  37  Fla. 
1.  32  L.  R.  A.  133,  19  So.  652;  Emery  v.  State,  101  Wis.  627,  78  N.  W. 
145;  State  v.  Crittenden,  38  La.  Ann.  448;  State  v.  Talhott,  73  Mo.  357; 
Wallace  t.  State,  41  Fla.  547,  26  So.  713;  Ouy  y.  State,  90  Md.  29,  44 
Atl.  997. 

It  is  not  necessary  that  the  witness  daim  his  priyilege,  where  the  question 
Abb.  Cb.— 21. 
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it  SO  framed  that  a  renponsive  answer  prima  facie  tends  to  criminate 
him.    AUton  t.  State,  100  Ala.  51,  20  So.  81,  and  cases  cited. 
That  a  witness  will  be  subjected  to  a  criminal  charge,  however  punishable, 
is  clearly  a  suffictent  ground  for  claiming  the  protection.    See  authorities 
reviewed  in  note  to  Cooper  t.  Btate  (Ala.)  4  L.  R.  A.  766. 

Klom.  T.  WilUurd,  22  Pick.  476. 

•Minten  ▼.  People,  139  Dl.  $63,  29  N.  £.  45 ;  Stevens  t.  State,  50  Kan.  712, 
32  Pac  350;  People  t.  Mather,  4  Wend.  229,  21  Am.  Dec  122. 

That  a  witness  may  refuse  an  answer  to  every  incidental  fact  which  might 
form  the  link  in  the  chain  of  evideujce  establishing  his  liability  to  pain, 
penalty,  or  forfeiture,  see  note  to  Rioe  v.  Riee  (N.  J.  Eq.)  11  L.  R.  A.  59L 

^om.  V.  Thurston,  7  J.  J.  Marsh.  62;  Re  Kip,  1  Paige,  601.  And  see  Civil 
Trial  Brief,  chap.  VIL 

'£«  parte  Rowe,  7  Cal.  184;  State  v.  Pugsley,  75  Iowa,  742,  38  N.  W.  498; 
Clementine  v.  State,  14  Mo.  112;  Lohman  v.  People,  1  N.  Y.  385,  49  Am. 
Dec.  340;  Hotoel  v.  Com,  5  Gratt.  604.  Contra,  Taylor  v.  State,  83  6a. 
647,  10  S.  £.  442. 

In  Texas  the  irrelevancy  of  the  question  does  not  justify  the  refusal  of  the 
witness  to  answer.  Crockett  ▼.  State,  40  Tex.  Crim.  Rep.  173,  49  S.  W. 
892. 

•EtB  parte  Senior,  37  Fla.  1,  32  L.  R.  A.  133,  19  So.  662;  State  ▼.  Butler,  47 
S.  G.  25,  24  8.  E.  991 ;  Mitchell  ▼.  Com,  12  Ky.  L.  Rep.  264,  14  S.  W. 
489;  State  ▼.  Wentworth,  65  Me.  234,  20  Am.  Rep.  688;  Com.  v.  Shaw, 

4  Gush.  594,  50  Am.  Dec  813;  State  v.  Foster,  23  N.  H.  348,  56  Am.  Dec 
191 ;  IngalU  v.  State,  48  Wis.  647,  4  N.  W.  785. 

The  privilege  may  be  claimed  by  counsel  where  the  witness  is  a  party. 
People  V.  Brown,  72  N.  Y.  571,  28  Am.  Rep.  183.    Contra,  State  ▼.  Kent, 

5  N.  D.  516,  sub  nom.  State  v.  Pancoast,  35  L.  R.  A.  518,  67  N.  W.  1052. 

In  Bolen  ▼.  People,  184  111.  338,  56  N.  £.  408,  it  was  insisted  that  the  court 
erred  in  refusing  to  inform  the  prosecuting  witness  that  she  need  not 
answer  questions  put  to  her  if  such  answers  would  incriminate  her  or 
add  a  link  in  the  chain  of  evidence  to  convict  her  of  any  crime.  But 
the  court  said :  "A  witness  is  not  bound  to  answer  questions  which  may 
form  an  essential  link  in  the  diain  of  evidence  which  will  be  sufficient 
to  convict  him  of  a  crime  This  right  to  refuse  to  answer  questions 
which  will  criminate  him  is  a  privilege  of  which  the  witness  may  avail 
himself,  or  he  may  waive  it.  The  right  to  claim  the  privilege  is  one 
resting  with  the  witness  alone,  and  his  failure  to  claim  his  privilege  can- 
not inure  to  the  benefit  of  the  defendant  in  a  case;,  and  is  no  ground 
for  complaint  by  him.  The  right  exists  with  the  witness  to  inquire  of 
the  court  the  extent  of  his  right  to  refuse,  and  when  such  inquiry  is 
made  by  the  witness,  it  is  the  duty  of  the  court  to  inform  him  as  to 
the  extent  of  his  rights  and  privilege;  but  it  is  not  a  matter  which  in 
any  manner  concerns  the  defendant  or  his  counsel,  and  he  "has  no  right 
to  assign  error  for  the  same." 

^Sharon  ▼.  Sharon,  79  Gal.  633,  22  Pac.  26,  131 ;  South  Bend  v.  Hardy,  98^ 
Ind.  583,  49  Am.  Rep.  792. 

*A  witness  who  discloses  part  of  the  transaction  with  which  he  was  Grimii»- 
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ally  concerned,  without  claiming  his  privilegie,  muBt  disdose  the  whole. 
People  ▼.  Freshour,  55  Cal.  375;  Btate  v.  Fay,  43  Iowa,  651;  Com,  y. 
Pratt,  126  Mass.  462;  8taU  v.  Foster,  23  N.  H.  348,  56  Am.  Dec  191; 
Foster  y.  People,  18  Mich.  276;  Loohett  ▼.  Btate,  63  Ala.  5;  Ecs  parte 
Senior,  37  Fla.  1,  32  L.  R.  A.  133,  19  8o.  652;  Btate  v.  Hall,  20  Mo. 
App.  397. 

A  waiver  must  be  knowingly  and  nnderstandingly  made,  and  no  advantage 
be  taken  of  the  witness's  ignorance.  United  Btates  t.  Bell,  81  Fed.  830; 
Emery  v.  Btate,  101  Wis.  627,  78  N.  W.  146. 

And  a  waiver  is  not  binding  upon  the  witness  on  a  subsequent  trial. 
Emery  v.  Btate,  101  Wis.  627,  78  N.  W.  146. 

And  a  disclosure  made  long  before  the  trial  cannot  be  relied  upon  as  a 
waiver.    Bamuel  v.  People,  164  HI.  379,  45  N.  E.  728. 

^Samuel  v.  People,  164  111.  379,  46  N.  E.  728.  Dictum  to  the  contraiy  in 
Com.  V.  Kimball,  24  Pick.  366. 

^Ew  parte  Btice,  70  Cal.  61,  11  Pac  459;  Be  Eckstein,  148  Pa.  509,  24  Atl. 
63.  Contra,  Neale  ▼.  Coningham,  1  Cranch.  C.  C.  76,  Fed.  Gas.  No. 
16,067. 

^Emery  v.  Btate,  101  Wis.  627,  78  N.  W.  145. 

32.  —  when  protected  from  efFect  of  disclosure. 

A  witness  cannot  claim  his  privil^e  where  the  prosecution  to 
which  his  answers  will  expose  him  is  barred  by  the  statute  of  limita- 
tions,* nor  where  he  has  been  pardoned*  or  convicted'  of  the  offense.* 
But  neither  a  promise  of  the  attorney  general  not  to  prosecute  nor 
an  equitable  right  to  executive  pardon^  if  a  witness  states  fully  and 
fairly  all  the  truth  will  deprive  him  of  his  privilege. 

Several  courts  of  last  resort  have  decided  that  no  statute  can  de- 
prive a  witness  of  his  constitutional  privilege,  unless  it  affords  abso- 
lute immunity  from  the  prosecution  for  the  offense  to  which  the  in- 
criminating question  relates.*  But  there  is  equally  high  authority 
for  the  proposition  that  the  privilege  may  be  lawfully  denied  where 
the  subsequent  use  of  his  testimony  against  the  witness  is  prohibited.^ 

^CaVioun  v.  Thompson,  56  Ala.  166,  28  Am.  Rep.  754;  Druggist  Cases,  85 
Tenn.  449,  3  S.  W.  490;  Floyd  v.  Btate,  7  Tex.  215. 

^Brown  v.  Walker,  161  U.  S.  591,  40  L.  ed.  819,  6  Inters.  Com.  Rep.  369, 
16  Snp.  Ct  Rep.  644. 

^LotKrop  V.  Roberts,  16  Colo.  250,  27  Pao.  698. 

^Muller  V.  Btate,  11  Lea,  18. 

*Em  parte  Irvine,  74  Fed.  954. 

*Couns€lman  v.  Hitehcock,  142  U.  S.  547,  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195;  Emery's  Case,  107  Mass.  172,  9  Am. 
Rep.  22;  Cullen  ▼.  Com,  24  Gratt.  624;  Ev  parte  Clarke,  103  Cal.  352, 
37  Pac  230. 
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A  statute  affording  auieh  a  complete  immunity  will  deprive  the  witneaa 
of  his  priTilege.  State  ▼.  Notcell,  58  N.  SL  314;  People  v.  Bharp,  107  N. 
Y.  427,  14  N.  E.  310;  Floyd  r.  State,  7  Tex.  215;  Kendrick  v.  Com.  78 
Va.  493;  Em  parte  Cohen,  104  Cal.  524,  26  L.  R.  A.  423,  38  Pac  364. 

^State  V.  Quarlee,  13  Ark.  307 ;  Re  Buekett,  106  Mo.  602,  14  L.  R.  A.  407, 
17  8.  W.  753. 

For  the  effect  of  statutes  prohibiting  the  use  of  testimony  against  the  wit- 
ness, see  notes  to  Re  Buekett  (Mo.)  14  L.  R.  A.  407,  and  United  States 
T.  James  (D.  C.  N.  D.  DL)  26  L.  R.  A.  418. 

83.  —  question  for  court 

Whether  any  direct  answer  to  the  question  can  reasonably  have  a 
tendency  to  incriminate  the  witness  is  a  question  to  be  determined 
by  the  court,  from  all  the  circumstances  of  the  case/  and  the  sworn 
statement  of  the  witness  that  sudi  will  be  the  effect  is  not  conclu- 
sive.* The  danger  to  be  apprehended  must  be  real  and  appreciable,^ 
but  the  privil^e  should  be  recognized  and  protected,  where  it  is  not 
clearly  manifest  that  the  answer  called  for  can  have  no  incriminating 
tendency.*  The  witness  must  be  the  judge  of  the  eflFect  of  the  par- 
ticular answer  which  he  must  give,^  and  cannot  be  compelled  to  show 
how  this  effect  is  produced,  since  such  a  course  would  render  his 
privilege  valueless.® 

^Stevens  ▼.  State,  50  Kan.  712,  32  Pac.  350;  Ew  parte  Irvine,  74  Fed.  954; 
Com.  V.  Bell,  145  Pa.  374,  22  AU.  641,  644;  Kirschner  t.  State,  9  Wia. 
140. 

•State  V.  Duffy,  15  Iowa,  425. 

The  court  should  not,  in  sudi  a  case,  compd  the  witness  to  testify,  unless 
it  clearly  appears  that  he  is  mistaken.  Chamberlain  ▼.  WiUeon,  12  Vt. 
491,  36  Am.'Dec.  356;  Temple  y.  Com.  75  Va.  892. 

•State  V.  Thaden,  43  Minn.  253,  45  N.  W.  447. 

^People  ea  rel.  Taylor  v.  Forhee,  143  N.  Y.  219,  38  N.  E.  303;  Janvrin  v. 
Scammon,  29  N.  H.  280. 

•Ward  y.  State,  2  Mo.  120,  22  Am.  Dec.  449;  Riehman  y.  Stete,  2  G.  Greene, 
532;  Kirschner  y.  Staie,  9  Wis.  140;  Com.  y.  Braynard,  Thatcher  C.  C. 
146;  Warner  v.  Lucas,  10  Ohio,  336. 

•Ea  parte  Irvine,  74  Fed.  954;  Merluzzi  v.  Oleeson,  59  Md.  214;  People  y. 
Mather,  4  Wend.  229,  21  Am.  Dec.  122;  Kirschner  y.  State,  9  Wia.  140. 

34.  Expert's  refusal  to  testify  unless  specially  oompensated. 

It  has  been  held  that  a  physician  or  surgeon  cannot  be  compeUed 
to  testify  as  an  expert  unless  specially  compensated.*  But  the  weight 
of  authority  is  to  the  effect  that  while  he  cannot  be  compelled  to  make 
any  preliminary  preparation  without  extra  compensation^  he  canaot 
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for  that  reason  refuse  to  give  such  information  as  he  already  po^* 


Wehh  ▼.  Page,  1  Gar.  &  K.  23;  Buohman  ▼.  Btate,  59  Ind.  1,  26  Am.  Rep. 
75;  United  States  v.  H<noe,  12  G«it.  L.  J.  193.  Dicium  to  same  effect 
in  People  y.  Montgomery,  13  Abb.  Pr.  N.  S.  207;  Be  Boelker,  I  8pragae» 
276,  Fed  Gas.  No.  11,995. 

The  effect  of  the  decision  in  Bttehman  t.  Btate,  59  Ind.  1,  26  Am.  Rep. 
75,  has  been  nullified  in  Indiana  by  a  legislative  enactment  evidentl/ 
intended  to  meet  this  decision.    See  Homer's  (Ind.)  Stat^  1896,  f  504. 

And  for  an  extended  discussion  of  the  compensation  of  expert  witnesses, 
see  note  to  Flinn  t.  Prairie  County  (Ark.)  27  L.  R.  A.  669.  And  as 
to  the  right  of  the  state  to  require  service  of  witnesses  without  eompen- 
sation,  see  note  to  Dixon  v.  People  (111.)  39  L.  R.  A.  116. 

*Ew  parte  Dement,  53  Ala.  389,  25  Am.  Rep.  611;  FUnn  v.  Prairie  County^ 
60  Ark.  204,  27  L.  R.  A.  669,  29  8.  W.  450;  Dixon  v.  People,  168  111.  179, 
39  L.  R.  A.  116,  48  N.  £.  108;  State  ▼.  Teipner,  36  Minn.  535,  82  N. 
W.  678;  Summers  v.  State,  5  Tex.  App.  865,  32  Am.  Rep.  678. 

35.  Qnestioiis  generally. 

Each  qneetion  put  to  a  witness  need  not  be  so  comprehensive  that 
the  answer  when  taken  alone  shall  be  evidence  of  some  issue  in  the 
cause.  That  the  answer  will  be  a  link  in  the  chain  of  proof  is  suffi- 
cient to  render  the  question  relevant.^  The  relevancy  of  prelimi- 
nary questions  need  not  be  apparent  when  asked,  where  the  answers 
lead  up  to  or  connect  with  testimony  subsequently  introduced.^ 

General  questions  touching  a  cause  and  the  various  issues  involved 
are  not  objectionable,'  unless  asked  in  such  a  general  way  that  no 
intelligent  answer  can  be  given.^ 

A  compound  question,  only  a  part  of  which  is  proper,  may  right- 
fully be  excluded  as  a  whole  f  and  the  court  may,  in  its  discretion, 
refuse  to  allow  questions  which  are  argumentative  and  apparently 
intended  more  to  affect  the  jury  by  the  form  of  the  question  than 
by  the  answer  of  the  witness,^  or  which  are  so  skilfully  framed  as  to 
call  out  certain  facts  and  exclude  others  connected  with  the  same 
transaction.^ 

The  admission  of  a  proper  question  is  not  error  because  the  wit- 
ness misunderstands  it  or  gives  an  improper  answer,®  and  if  no  im- 
proper testimony  is  in  fact  given,  the  allowance  of  improper  ques- 
tions is  immaterial.^ 

*Atehison,  T.  d  S.  F.  R,  Co.  v.  Stanford,  12  Kan.  364,  15  Am.  Rep.  362; 
Bchuehardt  v.  Allen,  1  Wall.  359,  17  L.  ed.  642. 
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Bat  to  render  a  qDettion,  in  itself  apparently  irrelerant,  proper  to  be  aaked 
as  a  link  in  a  chain  of  eridenoe,  it  must  be  accompanied  with  a  proposal 
to  follow  it  up  at  the  proper  time  by  proof  of  other  facts  which,  if  true, 
will  make  the  question  relevant.    Wyngeri  t.  Iforion,  4  Mich.  286. 

*Btate  ▼.  KefU,  5  N.  D.  516,  siid  nom.  Btaie  r.  Ptmooast,  35  L.  B.  A.  618, 
67  N.  W.  1062. 

•Mann  ▼.  State,  23  Fla.  610,  3  So.  207. 

*Ferguaon  v.  Ifeore,  08  Tens.  342,  30  8.  W.  341. 

'George  v.  Tforrie,  23  Ark.  121;  Wyman  ▼.  Oauld,  47  Me.  150;  WMteford 
▼.  Burohmyer,  1  Gill,  127,  30  Am.  Dec  640;  United  Btatea  Sugar  Ref. 
Co.  T.  Providmce  Steam  d  Cfaepipe  Co.  10  G.  C.  A.  422,  18  U.  8.  App. 
608,  62  Fed.  375. 

•State  ▼.  Leuth,  6  Ohio  C.  C.  04. 

^Tyler  ▼.  Waddingham,  68  Conn.  376,  8  L.  R.  A.  657,  20  Atl.  336. 

'Foster  ▼.  Dickereon,  64  Vt.  233,  24  Ati.  253. 

•State  ▼.  Tippet,  04  Iowa,  646,  63  N.  W.  445;  State  v.  Merriman,  34  8.  C. 
16,  12  8.  E.  610;  Ooehran  ▼.  United  States,  157  U.  &  286,  30  L.  ed.  704, 
15  8up.  Ct.  Hep.  628. 

36.  —  aisuming  facts  not  proved. 

It  is  no  objection  to  a  question  that  it  assumes  facts  as  true  which 
are  not  in  dispute^^  but  a  question  which  assumes  the  existence  of  a 
fact  not  shown  by  any  evidence^'  or  which  erroneously  assumes  a 
statement  to  have  been  made  by  the  witness,'  is  properly  excluded. 
!Af ter  a  witness  has  testified  positively  to  a  fact  there  is  no  reason 
why  counsel  should  not  formulate  questions  to  be  propounded  to  him 
on  the  theory  that  his  testimony  already  given  is  true.^ 

^Bohinson  t.  Graver,  88  Iowa,  381,  55  N.  W.  402;  Willey  v.  Portsmouth,  35 
N.  H.  303;  Hardoastle  ▼.  Heine,  25  Misc.  146,  54  N.  Y.  8upp.  160; 
Hays  ▼.  State  (Tex.  Grim.  App.)  20  8.  W.  361. 

•Hin^s  Appeal,  68  Conn.  551,  37  Atl.  384;  People  y.  Lange,  00  Mich.  454, 
51  N.  W.  534;  Drake  ▼.  State,  53  N.  J.  L.  23,  20  Atl.  747;  People  v. 
Mather,  4  Wend.  220,  21  Am.  Dec  122;  Klook  y.  State,  60  Wis.  674,  10 
N.  W.  543. 

A  question  which  asaumee  a  fact  may  he  allowed  when  asked  for  the  sole 
purpose  of  calling  a  witness's  attention  to  the  subject  of  his  teetimomy. 
Boothhy  y.  Brown,  40  Iowa,  104. 

•People  y.  Fong  Ah  Sing,  70  GaL  8,  11  Pac.  323;  People  y.  Broio,  00  Hun, 
500,  35  N.  Y.  Supp.  1000. 

•Bamdt  y.  Frederick,  78  Wis.  1,  11  L.  R.  A.  100,  47  N.  W.  6. 

37.  —  calling  for  expert  opinions. 

While  some  discretion  as  to  the  form  of  questions  to  be  asked  of 
an  expert  witness  on  direct  examination^  is  confided  to  the  trial 
jjudge^'  any  question  being  proper  which  will  elicit  an  opinion  aa  to 
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the  matter  of  skill  or  science  in  controversj^  and  at  the  same  time 
exclude  any  opinion  as  to  the  effect  of  the  evidence  in  establishing 
controverted  facts,'  such  questions,  must  be  framed  hypothetically 
imless  the  facts  are  admitted  or  undisputed,  or  the  witness  is  per- 
sonally acquainted  with  them.'* 

It  is  generally  deemed  improper  to  request  an  expert  to  give  his 
opinion  based  upon  his  recollection  of  the  testimony,  without  incor- 
porating the  testimony  in  the  question,^  especially  if  the  evidence  is 
conflicting.®  But  where  the  evidence  is  brief,  clear,  and  uncontro- 
verted,  it  is  not  improper  to  require  the  expert  to  give  his  opinion 
based  on  the  assumption  that  such  evidence  is  true.^  And  where  a 
witness  testifies  to  the  particular  facts  on  which  the  expert,  who  fol- 
lows the  witness  while  the  facts  are  fresh  in  the  minds  of  the  jury, 
is  to  base  his  opinion,  these  facts  need  not  be  again  stated  in  the 
question  unless  there  is  some  doubt  whether  they  are  understood.^ 

Tor  croBS-examination  of  experts,  see  infra,  f  45. 

^Rorahach  v.  Pennsylvania  Co.  5S  Conn.  292,  20  Atl.  465. 

*Huni  V.  Lowell  Gaslight  Co.  8  Allen,  169,  86  Am.  Dec.  697. 

*Craig  v.  yohlesville  d  8.  C.  Gravel  Road  Co.  98  Ind.  109;  Chicago  S  A.  R. 
Co.  y.  Glenny,  176  HI.  238,  61  N.  E.  896;  State  v.  Maier,  36  W.  Va.  757, 
15  S.  E.  991. 

When  the  facts  are  admitted  or  undisputed,  the  witness  may  be  asked  as 
to  the  conclusions  to  be  drawn  from  them.  M'Naghten's  Case,  10  Clark 
&  F.  200;  Coyle  v.  Com.  104  Pa.  117;  Page  r,  Btate,  61  Ala.  16;  State 
▼.  Elingcr,  48  Mo.  224. 

The  question  need  not  be  framed  hypothetically  where  the  witness  is  per- 
sonally acquainted  with  the  facts.  Brown  y.  Huffard,  69  Mo.  305;  Belle- 
fontaine  d  I.  R.  Co.  v.  Bailey,  11  Ohio  St.  333;  Mercer  v.  Vose,  67  N.  Y. 
56;  Niendorif  y.  Manhattan  R.  Co.  4  App.  Div.  46,  38  K.  Y.  Supp.  690; 
Boardman  v.  Woodman,  47  K.  H.  120.  But  the  witness  must  state  to 
the  jury  all  the  facts  within  his  knowledge  upon  which  his  opinion  is 
based.  Bums  y.  Barenfield,  84  Ind.  43;  Dickinson  v.  Barber,  9  Mass. 
227,  6  Am.  Dec.  58;  Hitchcock  ▼.  Burgett,  88  Mich.  501;  People  ▼.  Strait , 
148  N.  Y.  566,  42  N.  E.  1045.    . 

^The  only  safe  rule  in  allowing  an  expert  witness  to  gire  his  opinion  based 
upon  testimony  of  others  is  to  require  the  assumed  facts  upon  which  the 
opinion  is  desired  to  be  stated  hypothetically.  Crwig  v.  "Nohlesville  d  S. 
C.  Gravel  Road  Co.  98  Ind.  109;  Stoddard  v.  Winchester,  157  Mass.  567, 
32  N.  E.  948;  Reed  v.  State,  62  Miss.  405;  Link  y.  Sheldon,  136  N.  Y. 
1,  32  K.  E.  696;  Staie  v.  Bowman,  78  N.  C.  509;  McMechen  v.  MoMeohen, 
17  W.  Va.  683,  41  Am.  Rep.  682;  Dexter  v.  Hall,  15  WaU.  9,  21  L.  ed.  73. 
Contra,  dictum,  in  Polk  v.  State,  36  Ark.  117;  Howland  y.  Oakland  Con- 
MoL  Street  B.  Co.  110  Cal.  513,  42  Pac.  983;  Jones  y.  Chicago,  St.  P.  M. 
d  0.  B.  Co.  43  Minn.  279,  45  N.  W.  444.  But  these,  as  well  as  the  fol- 
lowing caseS)  which  seem  to  announce  a  contrary  rule,  are  generally  dia- 
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ting^ishable  on  the  ground  that  there  was  no  conflict  of  evidence.  State 
▼.  Windsor,  5  Harr.  (Del.)  513;  Schneider  v.  Manning,  121  111.  376,  12 
N.  E.  267;  Jerry  v.  Toumshend,  9  Md.  145;  Oetchell  v.  Hill,  21  Minn. 
464;  Oilman  ▼.  Strafford,  50  Vt.  723;  WHght  v.  Hardy,  22  Wis.  348. 

*An  expert  cannot  be  asked  to  give  his  opinion  based  upon  conflicting  testi- 
mony (Gif titer  V.  State,  83  Ala.  96,  3  So.  600;  Pyle  ▼.  Pyle,  158  HI.  289, 
41  N.  £.  999;  Biahop  ▼.  Spinmg,  38  Ind.  143;  Armendaiz  v.  Stillman, 
67  Tex.  458,  3  S.  W.  678;  Allen  y.  Union  P.  R.  Co.  7  Utah,  239,  26  Pac 
297;  Livingston  ▼.  Com.  14  Gratt.  592;  Luning  v.  State,  2  Pinney,  215, 
50  Am.  Dec.  153) ;  even  though  the  question  assumes  the  truth  of  the 
entire  evidence  {Smith  v.  Hiekenbottom,  57  Iowa,  733,  11  N.  W.  664; 
Woodbury  v.  Obear,  7  Gray,  467;  Kempaey  v.  McQinnin,  21  Mich.  123; 
Coyle  ▼.  Com,  104  Pa.  117). 

^Atchieon,  T,  d  S.  F\  R.  Co.  v.  Brasefield,  51  Kank.  167,  32  Pac.  814;  Hunt  v. 
Lowell  Oaslight  Co.  8  Allen,  169,  85  Am.  Dec.  697;  Yardley  v.  Cuthbert- 
eon,  108  Pa.  395,  56  Am.  Rep.  218,  1  Atl.  765;  State  v.  Hayden,  51  Vt 
296;  Abbott  ▼.  Dwinnell,  74  Wis.  514,  43  N.  W.  496. 

•State  r.  Watson,  81  Iowa,  380,  46  N.  W.  868. 

38.  Hypothetioal  questions. 

The  facts  assiuned  in  a  hypothetical  question  as  tJie  basis  for  an 
expert  opinion  must  have  some  support  in  the  evidence.^  The  ques- 
tion need  not  embrace  all  the  facts  in  evidence,^  though  it  must  not 
exclude  from  the  expert's  consideration  a  material  fact  essential  to 
an  intelligent  opinion.* 

The  question  may  be  based  upon  the  hypothesis  of  the  truth  of  all 
the  evidence,  or  upon  a  hypothesis  specially  framed  on  certain  facts 
which  the  evidence  tends  to  establish/  and,  if  within  the  probable 
or  possible  range  of  the  evidence,  is  unobjectionable.'  Whether  or 
not  the  facts  assumed  are  true  or  are  established  bv  the  evidence  is 
for  the  jury  to  determine,*  and  constitutes  no  available  objection  to 
the  question.^ 

The  question  may  be  based  in  part  upon  the  expert's  personal  ex- 
amination and  knowledge,^  but  the  opinions  of  other  expert  witnesses 
should  not  be  incorporated  in  it.* 

While  long  hypothetical  questions  which  ask  the  witness  to  usurp 
the  functions  of  the  jury,  and  involve  many  distinct  facts  and  ele« 
ments,  are  objectionable,**  their  length  must  necessarily  depend  upon 
the  nature  of  the  inquiry  and  the  number  of  particulars  which  must 
be  considered,  and  must  rest  largely  in  the  discretion  of  the  court" 

^Bostio  y.  State,  94  Ala.  45,  10  So.  602;  People  v.  Dunne,  80  Cal.  34,  21  Pac. 
1130;  State  v.  Soott,  41  Minn.  365,  43  N.  W.  62;  People  y.  Harris,  13G 
N.  Y.  423,  33  N.  £.  65;  State  v.  Anderson,  10  Or.  448. 

Hypothetical  queationa  toe  proper  where  they  are  directed  to  the  effect  of 


ZXXVin. — BBCEPnON  OF  BVIDBNOB.  829 

certain  conditions,  some  of  which,  although  not  shown  to  exist  in  tho 
particular  case,  are  shown  to  be  caused  by  the  same  general  principles. 
Kraatg  v.  Bruah  Electrio  Light  Co.  82  Mich.  457, 4G  N.  W.  787. 

It  is  not  reversible  error  to  permit  an  e9q>ert  witness  to  answer  a  hypotheti- 
cal question  assuming  a  fact  unsupported  by  the  evidence,  where  this 
fact  is  the  only  hypothesis  of  the  question.  Heu>itt  v.  EUenhari,  36  Neb. 
794,  66  N.  W.  262. 

A  hypothetical  question  cannot  be  based  upon  the  assumption  of  the  truth 
of  extracts  read  by  counsel  from  a  medical  treatise.  Re  Mason,  60  Hun, 
46,  14  N.  Y.  Supp.  434. 

'People  V.  Durrani,  116  Cal.  179,  48  Pac.  76;  Ooodtf;in  v.  State,  96  Ind.  660; 
Coyle  V.  Com.  104  Pa.  117. 

The  reason  is  that  if,  in  the  opinion  of  counsel,  there  is  other  evidence 
proper  for  the  witness  to  consider,  his  attention  may  be  called  to  it  on 
cross-examination.    Davideon  v.  State,  136  Ind.  264,  34  N.  E.  972. 

If  there  is  no  dispute  as  to  the  facts  on  which  tlie  witness  is  to  base  his 
opinion,  it  is  proper  to  require  that  the  question  shall  embrace  them  all. 
Davis  V.  State,  35  Ind.  406,  9  Am.  Rep.  760.  The  question  must  fully 
and  fairly  reflect  the  facts  {Briggs  v.  Minneapolis  Street  B,  Co.  52 
Minn.  36,  53  N.  W.  1010;  Prentis  v.  Bates,  88  Mich.  667,  50  N.  W.  637; 
Burgo  v.  State,  26  Neb.  639,  42  N.  W.  701;  Fisher  v.  Monroe,  2  Misc. 
326,  21  N.  Y.  Supp.  905),  and  the  omission  from  the  question  of  facts 
in  evidence  renders  it  improper,  where  by  reason  of  such  omission  it  man- 
ifestly fails  to  present  the  facts  which  it  does  include  in  their  just  and 
true  relation  {Barher^s  Appeal,  63  Conn.  393,  22  L.  R.  A.  90,  27  Atl. 
973). 

*Senn  v.  Southern  R.  Co.  108  Mo.  142,  18  S.  W.  1007;  Voshurg  v.  Putney,  80 
Wis.  623,  14  L.  R.  A.  226,  50  N.  W.  403;  Western  Assur.  Co.  v.  /.  H, 
MohUnan  Co.  40  L.  R.  A.  661,  28  G.  G.  A.  167,  61  U.  S.  App.  677,  83  Fed. 
811. 

*Qottlieh  V.  Hartman,  8  Colo.  63;  Cole  ▼.  Fall  Brook  Coal  Co.  169  N.  Y.  69, 
53  N.  E.  670. 

In  propounding  hypothetical  questions,  counsel  may  assume  any  state  of 
facts  which  there  is  evidence  tending  to  prove.  People  v.  Hill,  116  Cal. 
562,  48  Pac  711;  Jordan  v.  People,  10  Colo.  417,  36  Pac.  218;  Barber's 
Appeal,  63  Conn.  393, 22  L.  R.  A.  90, 27  Atl.  973;  Baker  v.  State,  30  Fla. 
41,  11  So.  492;  Louisville,  N.  A.  d  C.  R.  Co.  v.  Wood,  113  Ind.  544,  14 
N.  £.  672,  16  N.  E.  197;  Manatt  v.  Scott,  106  Iowa,  203,  76  N.  W.  717; 
Peterson  v.  Chicago,  M.  d  St.  P.  R.  Co.  38  Minn.  511,  39  N.  W.  486; 
Smith  V.  Chicago  d  A.  R.  Co.  119  Mo.  246,  23  S.  W.  784;  Omaha  d  R. 
Talley  R.  Co.  v.  Brady,  39  Neb.  27,  67  N.  W.  767 ;  Filer  v.  New  York  C. 
R.  Co.  49  N.  Y.  42,  10  Am.  Rep.  327;  Kerr  v.  Lunsford,  31  W.  Va.  659,  2 
L.  R.  A.  688,  8  8.  £.  493;  Teho  v.  Augusta,  90  Wis.  405,  63  N.  W.  1046; 
Sigafus  v.  Porter,  28  C.  C.  A.  443,  61  U.  S.  App.  693,  84  Fed.  430. 

It  is  sufficient  if  the  facts  hypothecated  be  proved  by  some  witness,  although 
not  proved  to  a  certainty,  or  with  any  degree  of  certainty.  Boater  v. 
Knox,  19  Ky.  L.  Rep.  1973,  44  S.  W.  972.  But  a  party  cannoC  however, 
introduoe  contradictory  evidence  upon  a  given  point,  and  bas«^  'lypotheti* 
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eal  questions  upon  the  theoiy  that  some  of  the  witneueB  are  correct  and 
■ome  mistaken.    Preniia  t.  Baiet,  88  Mich.  567,  50  N.  W.  637. 

VooJiMon  y,  Bumhom,  20  Ck>lo.  532,  39  Pac.  577;  Poteen  v.  Kanaas  Citjf,  56 
Mo.  App.  573;  Bameii  ▼.  €Hirvey,  66  N.  Y.  641. 

^Ooitlieh  V.  Bartman^  3  Colo.  53;  Louiaville,  N.  A,  d  O.  R.  Co.  v.  Falvey, 
104  Ind.  409,  3  N.  K  389,  4  N.  E.  908;  Grand  Lodge,  /.  0.  of  M.  A.  r, 
Wieting,  168  111.  408,  48  N.  E.  59. 

Weig  v.  Morehead,  110  Ind.  451,  11  N.  E.  458. 

•State  T.  Foumier,  68  Vt.  262,  35  Atl.  178. 

But  a  hypothetical  case  and  personal  examination  cannot  be  joined  in  the 
same  question,  where  the  examination  was,  from  the  time  it  was  made, 
little  or  no  evidence  of  the  point  at  issue.  State  v.  Welsor,  117  Mo.  570, 
21  S.  W.  443. 

•Williame  r.  State,  64  Md.  384,  1  Atl.  887. 

"^People  ▼.  Brown,  53  Mich.  531,  19  N.  W.  172. 

^Foreyih  r.  Doolittle,  120  U.  8.  73,  30  L.  ed.  586,  7  Sup.  Ct.  Rep.  408. 


39.  Leading  qnestioni. 

A  leading  question  is  one  which  suggests  to  the  witness  the  an- 
swer expected  or  desired.^  That  the  question  may  be  answered  by 
'TTes"  or  "No"  is  not  necessarily  decisive  of  its  character.*  But  it 
has  been  held  that  a  question  which  embodies  a  material  fact,  and 
admits  of  a  conclusive^  affirmative,  or  negative  answer,  is  open  to 
that  objection.'  And  it  is  sometimes  said  that  a  question  which  as- 
sumes the  existence  of  facts  material  to  the  issue  is  leading.*  A 
question  which  is  suggestive  of  the  answer  is  none  the  less  leading 
because  propounded  in  the  alternative  form.*^ 

Introductory  questions  which  are  designed  to  lead  the  witness 
with  the  more  expedition  to  the  subject  upon  which  he  has  desired  to 
give  his  testimony  are  not  objectionable  ;•  nor  are  those  objectionable 
which  are  necessarily  leading  in  appearance  because  of  the  nature  of 
the  inquiry.^ 

Objections  to  questions  as  leading  are  addressed  to  the  discretion  of 
the  trial  court;®  and  the  exercise  of  this  discretion  is  not  revisable 
on  appeal*  except  for  manifest  abuse.*® 

The  allowance  of  a  leading  question  is  not  ground  for  reversal, 
where  the  facts  embraced  in  it  have  been  already,**  or  are  subse- 
quently, elicited  by  proper  questions.** 

^Proper  v.  State,  85  Wis.  626,  55  N.  W.  1035. 

A  question  which  merely  suggests  the  subject,  and  not  the  answer,  is  not 
leading.    Bom  v.  Roaenow,  84  Wis.  620,  54  N.  W.  1080. 

*A  question  is  not  objectionable  as  leading  because  it  can  be  answered  bj 
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**Yea**  or  "No,**  unless  it  also  suggests  the  desired  answer.  Coogler  v. 
Rhodes,  38  Fla.  240,  21  So.  109;  Schlesinger  v.  Rogers,  80  III.  App.  420; 
Woolheaiher  y.  Rialey,  38  Iowa,  486;  McKeoum  v.  Harvey,  40  Mich.  226; 
Loti  V.  King,  79  Tex.  292,  15  S.  W.  231.  But  the  question  is  leading 
when  capable  of  eliciting  by  such  an  answer  more  than  one  simple  propo- 
sition. International  d  G.  V.  R.  Co.  v,  Dalwigh,  92  Tex.  655,  51  S.  W. 
500.  And  if  the  answer  "Yes"  or  ''No"  will  be  conclusiye,  the  question 
is  objectionable  as  leading.  Nioholla  ▼.  Dowding,  I  Starkie,  81 ;  Daly  ▼. 
Mt^^endy,  32  Neb.  852,  49  N.  W.  926. 

Tumey  y.  State,  8  Smedes  &  M.  104,  47  Am.  Dec.  74;  United  States  y. 
Angell,  11  Fed.  34. 

^KloiA  y.  State,  60  Wis.  574,  19  N.  W.  543. 

*State  y.  Johnson,  29  La.  Ann.  717;  People  y.  Mather,  4  Wend.  229,  21  Am. 
Dec.  122. 

•State  y.  Walsh,  44  La.  Ann.  1122,  11  So.  811;  People  y.  Mather,  4  Wend. 
229,  21  Am.  Dec.  122;  Bausenfluck  y.  Com.  85  Va.  702,  8  S.  £.  683. 

^BuUard  r.  HasoaU,  25  Mich.  132. 

•People  y.  Fong  Ah  Sing,  70  Cal  8,  11  Pac.  323;  State  y.  PugsUy,  75  Iowa, 
742,  38  N.  W.  498;  State  y.  Spidle,  42  Kan.  441,  22  Pac.  620;  State  y. 
Duestrow,  137  Mo.  44,  38  S.  W.  554,  39  S.  W.  266;  State  y.  Chee  Qong, 
17  Or.  635,  21  Pac.  882. 

•Krehs  Mfg.  Co,  y.  Brown,  108  Ala.  508,  18  So.  659;  Stratford  y.  Sanford, 
9  Conn.  279;  Southern  Exp,  Co.  y.  Van  Meter,  17  Fla.  783,  35  Am.  Rep. 
107;  Parsons  y.  Huff,  38  Me.  137;  York  v.  Pease,  2  Gray,  282;  St,  Louis 
d  I,  M.  R,  Co.  y.  Silver,  56  Mo.  265;  Trenton  Pass  R,  Co.  y.  Cooper,  60 
N.  J.  L.  219,  38  L.  R.  A.  637,  37  Atl.  730;  Ducker  y.  Whit  son,  112  N.  0. 
44,  16  S.  £.  854;  Farmers'  Mut.  F.  Ins.  Co.  y.  Bair,  87  Pa.  124;  Hopkin- 
son  y.  Steel,  12  Vt.  682. 

The  rule  seems  the  same  in  New  York.  Walker  y.  Dunspaugh,  20  N.  Y. 
170;  Douns  Y.  New  York  C.  R.  Co.  47  N.  Y.  83;  Brooker  y.  Filkins,  9 
Misc.  146,  29  N.  Y.  68;  King  v.  Second  Ave.  R.  Co.  75  Hun,  17,  26  N.  Y. 
Supp.  973.  But  the  discretion  is  said  to  be  reyisable  for  abuse,  in  Bud- 
long  y.  Van  "Nostrand,  24  Barb.  25;  Cope  y.  Sihley,  12  Barb.  521;  Van 
Doren  y.  JelUffe,  1  Misc.  354,  26  N.  Y.  Supp.  636. 

^State  y.  Pugsley,  75  Iowa,  742,  38  N.  W.  498;  Tumey  v.  State,  8  Smedes  & 
M.  104,  47  Am.  Dec  74. 

^People  y.  Fong  Ah  Sing,  70  Cal.  8,  11  Pac.  323;  Hess  y.  Com.  5  Ky.  L.  Rep. 
590,  5  S.  W.  751. 

^State  y.  Munson,  7  Wash.  239,  34  Pac.  932. 

40.  —  to  one's  own  witness. 

Wbile  leading  questions  to  one's  own  witness  are  generally  objec- 
tionable, the  trial  judge  may  in  his  discretion  permit  such  questions 
to  be  put  on  direct  or  redirect  examination  to  a  witness  whose  answers 
have  taken  by  surprise  the  party  calling  him,*  or  where  the  witness 
is  hostile?  or  reluctant,*  or  so  youthful,*  ignorant,*  or  infirm*  as  to 
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require  his  attention  to  be  led^  or  ^here  his  memory  has  heen  ex- 
hausted without  stating  some  particular  which  cannot  be  significantly 
pointed  to  by  a  general  inquiry.^ 

By  the  weight  of  authority  leading  questions  may  be  asked  a  wit- 
ness who  is  called  to  impeach  another  witness  by  contradiction,®  but 
there  are  decisions  declaring  that  there  is  no  reason  for  relaxing 
the  general  rule  in  favor  of  an  impeaching  witness.* 

*Bt  Clair  y.  United  States,  154  U.  S.  134,  38  L.  ed.  936,  14  Sup.  Ct.  Rep. 
1002;  Bahcock  y.  People,  13  Colo.  515,  22  Pac.  817. 

'State  y.  Stevens,  65  Ck)niL  03,  31  Atl.  496;  Vavarro  y.  State,  24  Tex.  App. 
378,  6  N.  W.  642. 

The  witness  cannot  be  deemed  hostile  merely  because  he  states  that  lie  does 
not  remember  haying  made  a  certain  statement,  where  he  has  not  testi- 
fied to  an3rthing  prejudicial  to,  and  has  manifested  no  bias  against,  the 
party  calling  him,  and  the  latter  makes  no  further  effort  to  refresh  hia 
memory.    Fisher  y.  Hart,  149  Pa.  232,  24  Atl.  225. 

*Btate  y.  Duestrow,  137  Mo.  44,  38  S.  W.  554,  39  S.  W.  266;  Robinson^  t. 
State  (Tex.  Crim.  App.)  49  S.  W.  886;  Schustw  y.  State,  80  Wia.  107, 
49  N.  W.  30. 

^Speckmann  y.  Kreig,  79  Mo.  App.  376;  Moody  y.  Roicell,  17  Pick.  490,  28 
Am.  Dec.  317. 

*Rodrigueti  y.  State,  23  Tex.  App.  503,  6  S.  W.  255. 

^Belknap  y.  Stetcart,  38  Neb.  304,  56  N.  W.  881;  Cheeney  y.  Arnold,  18  Barb. 
434. 

^ffartsfield  y.  State  (Tex.  Crim.  App.)  29  S.  W.  777. 

A  witness  may  sometimes  be  asked  leading  questions  which  direct  his  at- 
tention to  a  particular  item  concerning  which  he  has  testified  generally. 
Graves  y.  Merchants  d  B.  Ins,  Co.  82  Iowa,  637,  49  N.  W.  65. 

But  People  y.  Mather,  4  Wend.  229,  21  Am.  Dec  122,  holds  that  after  a 
witness's  memory  as  to  a  conversation  has  been  exhausted  he  should  not 
be  asked  a  leading  question  directed  to  a  particular  portion  of  such  con- 
yersation. 

•Rounds  V.  State,  57  Wis.  45,  14  N.  W.  865. 

•Wood  y.  State,  31  Fla.  221,  12  So.  539;  AUen  y.  State,  28  Ga.  396,  73  Am. 
Dec.  760. 

41.  Answers. 

While  it  is  desirable  that  a  witness  be  positive  in  his  testimony^ 
it  is  sufficient  if  he  testifies  to  the  best  of  his  knowledge  and  belief, 
where  he  is  unable  to  state  the  facta  positively  ;^  and  when  required 
to  narrate  a  previous  conversation,  he  may  give  a  general  answer  eoor 
bodying  its  substance  or  purport,  if  he  cannot  recollect  the  preoiae 
words  used.^     So^  when  undertaking  to  state  from  memory  the 
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timony  given  by  another  witness  on  a  former  hearing,  he  may  give 
its  substance,  instead  of  the  exact  language,^  but  he  cannot  give  his 
impression,  imless  it  is  made  to  appear  that  such  impression  is  de- 
rived from  his  recollection,*  and  he  cannot  state  the  impression  left 
on  his  mind  by  a  conversation  of  which  he  cannot  recall  the  sub- 
stance.' 

An  answer  is  not  necessarily  objectionable  as  argumentative  be- 
cause the  witness  gives  his  reason  for  doing  a  particular  thing,  nor 
because  it  contains  other  than  the  statement  of  facts  connected  with 
the  transaction  in  controversy.® 

An  answer  must  be  responsive  to  the  question,^  and  any  irre- 
sponsive statement  will  be  struck  out,  or  the  jury  instructed  to  dis- 
r^ard  it,  upon  a  motion  seasonably  made.®  A  witness  cannot  be 
compelled  to  answer  "Yes"  or  "No"  to  a  question  which  is  not  so 
worded  as  to  make  such  an  answer  appropriate.® 

^Rhode  y.  Louthain,  8  Blackf .  413 ;  Fitschen  v.  Thomas,  0  Mont.  52,  22  Pac. 
450;  Bvoifiney  v.  Booths  28  Tex.  113. 

'Seymour  v.  Harvey,  11  Ck>iin.  275;  Hope  v.  Machias  Water  Poioer  d  Mill 
Go.  52  Me.  635;  Chambere  v.  Hill,  34  Mich.  523;  Buchanan  v.  Atchison, 
39  Mo.  503;  Chaffee  ▼.  Cow,  1  Hilt.  78. 

*8tate  v.  Jones,  29  S.  C.  201,  7  S.  E.  296. 

*Clark  V.  Bigelow,  16  Me.  246 ;  State  v.  Flanders,  38  N.  H.  324. 

K!rews  ▼.  Threadgill,  35  Ala.  334;  Helm  v.  Cantrell,  59  111.  525;  Wilder  ▼. 
Peabody,  21  Him,  376. 

But  a  witness  who  states  that  he  caimot  give  the  language  used  in  a  con- 
versation may  testify  to  the  impression  received  and  the  idea  formed 
therefrom.    State  v.  Donovan,  61  Iowa,  278,  16  N.  W.  130. 

^Burlington  Gaslight  Co,  v.  Greene,  28  Iowa,  289. 

^Ryan  v.  People,  79  N.  Y.  593. 

'See  infra,  8  54. 

*Quinn  v.  O'Keeffe,  9  App.  Div.  68,  41  N.  Y.  Supp.  116;  Vance  v.  Vpson,  66 
Tex.  476,  1  S.  W.  179. 

42.  Direct  examination;  adverse  party. 

The  direct  examination  of  a  witness  cannot  properly  be  limited 
by  the  conrt  to  the  question  whether  he  agrees  with  or  differs  from 
the  testimony  of  a  prior  witness  with  respect  to  a  transaction  at 
which  he  was  present,  even  though  the  objecting  party  is  allowed  full 
privilege  of  cross-examination.*  Nor  can  a  witness  be  asked  whether 
the  facts  stated  in  a  particular  paper  are  true.  He  should  be  inter- 
rogated as  to  those  facts  particularly.^ 
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The  court  may  refuse  to  permit  a  witnees  on  his  direct  examina- 
tion to  detail  the  whole  of  a  conversation  to  which  he  has  referred.* 

A  party  may  aid  the  memory  of  his  own  witness  by  inquiring  as 
to  any  circumstances  tending  to  enable  him  to  recollect  more  clearly 
or  more  certainly  the  fact  sought  to  be  proved.^ 

More  than  ordinary  freedom  is  permitted  in  the  direct  examina- 
tion of  a  witness  who  is  hostile  to  the  party  calling  him,^  and  this 
principle  is  recognized  by  those  statutes  which  authorize  one  party 
to  compel  the  other  to  testify  in  his  behalf,  such  statutes  generally 
providing  that  the  examination  may  be  conducted  under  the  rule  ap- 
plicable to  the  cross-examination  of  other  witnesses.* 

*Eame8  v.  Eamea,  41  N.  H.  177. 

*  Richardson  v.  Golden^  3  Wash.  C.  G.  109,  Fed.  Gas.  No.  11,7S2. 

^Ayrault  ▼.  Ohamherlam,  33  Barb.  229. 

*0'Hagan  v.  DUlon,  76  N.  Y.  170;  State  v.  Jeandell,  6  Hair.  (Del.)  475. 

■See  supra,  18  39,  40. 

•Childs  V.  Merrill,  66  Vt.  302,  29  Atl.  532;  Re  Brown,  38  Minn.  112,  35  N. 
W.  726;  Pfefferkom  ▼.  Beefield,  66  Minn.  223,  68  N.  W.  1072;  Coates 
Bros.  v.  Wilkes,  92  K.  G.  376. 

48.  Cross-examination;  the  right 

The  right  of  cross-examination  is  deemed  so  essential  that  a  party 
is  not  entitled  to  the  benefit  of  the  direct  examination  of  a  witness 
whom  his  adversary  has  had  no  opportunity  to  cross-examine;*  other- 
wise where  the  party  has  failed  to  improve  an  opportunity  for  cross- 
examination  when  offered,^  or  has  voluntarily  deprived  himself  of 
the  right.*  A  witness  who  on  direct  examination  volunteers  an  un- 
called-for statement  which  is  allowed  to  go  to  the  jury  without  objec- 
tion may  be  cross-examined  with  reference  thereto,*  though  if  the 
statement  is  irrelevant  such  cross-examination  is  not  a  matter  of 
right.' 

The  right  to  cross-examine  is  not  affected  because  the  testimony 
in  chief  was  out  of  proper  order  to  anticipate  a  defense,®  or  was  un- 
necessary because  of  a  statute  permitting  an  affidavit  to  be  filed  in 
lieu  thereof;^  but  there  can  be  no  cross-examination  upon  evidence 
which  has  been  stricken  out  of  the  case.^ 

>A  party  is  not  entitled  to  the  benefit  of  the  direct  examination  of  a  wit- 
ness who  has  died  since  he  was  examined  in  chief,  and  before  the  adverae 
party  had  an  opportunity  to  avail  himself  of  a  cross-examination.  JTia- 
sam  V.  Forrest,  25  Wend.  651.  Or  to  complete  an  examination  already 
begun.    Sperry  v.  Moore,  42  Mich.  353,  4  N.  W.  13.    So  held  where  tkn 
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witness  became  suddenly  so  seyerely  ill  as  to  render  his  cross-ezamina- 
lion  impossible.  People  v.  Cole,  43  N.  Y.  508,  citing  with  approval 
Kissam  r.  Forreei,  25  Wend.  651,  and  declaring  Forrest  y.  KtMom,  7 
Hill,  463,  to  be  ''no  authority."  So,  where  the  witness  fails  to  appear  for 
further  cross-examination  or  refuses  to  answer  a  question  pertinent  and 
not  privileged.    Burnett  v.  PhaUm,  11  Abb.  Pr.  157. 

*Ab  where  a  witness  who  failed  to  appear  for  further  cross-examination  at 
the  date  fixed  by  the  court  was  present  in  court  between  the  time  she 
was  excused  and  the  day  fixed,  and  counsel  and  court  were  then  re- 
minded that  she  was  activdy  engaged  in  seeking  a  position  on  an  ocean 
vessel,  and  the  propriety  of  then  resuming  her  cross-examination  was 
suggested  and  declined.  Toumsend'e  Buccesaion,  40  La.  Ann.  66,  3  8o. 
488.  8o,  where  the  witness  died  during  an  adjournment  taken  before 
his  cross-examination  was  completed,  the  circumstances  attending  the 
adjournment  not  being  disclosed,  and  it  not  appearing  that  the  party 
was  deprived  of  the  opportunity  of  then  completing  his  cross-examina- 
tion, if  he  had  desired  to  do  so.  Ourtioe  v.  West,  50  Hun,  47,  2  N.  Y. 
Supp.  507;  Affirmed  without  opinion  in  121  N.  Y.  696,  24  N.  K  1009. 

*A  party  who  voluntarily  deprived  himself  of  his  right  to  cross-examine  a 
witness  by  consenting  to  the  admission  in  evidence  of  the  written  show 
ing  of  what  the  witness  would  prove  cannot,  after  the  trial  has  begun, 
complain  that  he  was  deprived  of  the  right  to  cross-examine  the  witnesa. 
Nelson  v.  Bhelby  Mfg.  d  Improv.  Co.  96  Ala.  515,  11  So.  695. 

^Apple  V.  Marion  County  Comrs.  127  Ind.  553, 27  N.  £.  166. 

^People  V.  FrencK  96  Cal.  371,  30  Pac  567. 

*araham  v.  Larimer,  83  Cal.  173,  23  Pac  286. 

*A  party  who  takes  the  stand  for  the  purpose  of  laying  the  foundation  for 
the  introduction  of  the  record  of  a  conveyance  in  place  of  the  original, 
instead  of  filing  an  affidavit  as  permitted  by  statute,  is  subject  to  cross* 
examination  to  test  the  correctness  and  accuracy  of  his  statement. 
Jones  V.  State,  35  Fla.  289,  17  So.  284;  CalUson  v.  Smith,  20  Kan.  36. 

Vones  V.  State,  35  Fla.  289,  17  So.  284. 

44.  —  how  far  limited  to  direct. 

By  the  English  rule  which  is  followed  in  several  of  the  states  a 
witness  who  has  sworn  and  gives  some  evidence,  however  formal  or 
nnimportant,  may  be  crossrcxamined  in  relation  to  all  matters  in* 
volved  in  the  issues.^  But  a  stricter  rule,  sometimes  called  by  way 
of  distinction  the  "American  rule,"  obtains  in  the  Federal  and  very 
many  of  the  state  courts.  Under  this  rule  the  cross-examination  of 
a  witness  is  limited  to  an  inquiry  as  to  the  facts  and  circumstances 
connected  with  the  matters  stated  in  his  direct  examination.^  In  the 
application  of  this  rule  much  is  left  to  the  discretion  of  the  trial 
court* 

A  cross-examination  always  may  include  whatever  tends  to  qualify 
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or  explain  the  direct  testimony  of  a  witness  and  to  develop  and  tm- 
fold  the  whole  transaction  about  which  he  has  only  been  partially  in- 
terrogated.* So,  where  one  party  introduces  evidence  of  a  part  of  a 
conversation,  his  adversary  has  a  right  to  draw  out  all  that  was  said 
in  the  conversation  material  to  the  case.^ 

^nuniaville  Belt  Line  d  M,  8.  R,  Co.  v.  Corpening,  97  Ala.  681,  12  So.  295; 
Dawsan  ▼.  Callaway,  18  Ga.  573;  Netos  Pub.  Co.  ▼.  Butler,  95  Ga.  559, 
22  S.  £.  282;  King  y.  Atkins,  33  La.  Ann.  1057;  Beal  ▼.  IfiohoU,  2  Gray, 
262;  Ireland  v.  Cinoinnaii,  W.  d  M.  R.  Co.  79  Mich.  163,  44  N.  W.  426; 
Page  v.  Kankey,  6  Mo.  433;  State  v.  Allen^  107  N.  C.  805,  11  S.  £.  1016; 
Kibler  ▼.  Mollwain,  16  8.  a  651;  Rhine  r.  Blake,  59  Tex.  240. 

^Braly  v.  Henry,  77  Cal.  324,  19  Pac.  529;  Denver,  T.  d  Ft.  W.  R.  Co.  ▼. 
Bmock,  23  Colo,  456,  48  Pac  681;  Ashhom  v.  Waterhury,  69  Conn.  217, 
37  Ail.  498;  Woodbury  t.  District  of  ColutnUa,  6  Madcey,  127;  Tisehler 
▼.  Apple,  30  Fla.  132,  11  So.  273;  Hartshorn  y.  Byrne,  147  111.  418,  35  K. 
E.  622,  Affirming  45  111.  App.  250;  Cokely  ▼.  State,  4  Iowa,  477;  Hun- 
singer  V.  Hofer,  110  Ind.  390,  11  N.  E.  463;  Atchison  v.  Rose,  43  Kan. 
606,  23  Pac.  561;  MoCormick  y.  Oliem,  13  Mont  469,  34  Pac  1016;  At- 
wood  V.  Marshall,  62  Neb.  173,  71  N.  W.  1064;  Buckley  v.  Buckley,  14 
Kev.  262;  Pearoe  v.  Strickler,  9  N.  M.  467,  54  Pac  748;  Neil  v.  Thorn, 
88  N.  Y.  270;  People  ew  rel.  Phelps  v.  New  York  County  Court  of  Oyer 
d  Terminer,  83  N.  Y.  436;  Rheinfeldt  v.  Dahlman,  19  Misc.  162,  43  N. 
Y.  Supp.  281.  The  early  New  York  cases  followed  the  English  rule 
{Varick  ▼.  Jackson  ex  dem.  Eden,  2  Wend.  166,  19  Am.  Dec  571 ;  Fulton 
Bank  ▼.  Stafford,  2  Wend.  483 ) ,  except  in  cases  of  inquest  taken  hj  de- 
fault {Hartfiess  r.  Boyd,  5  Wend.  563;  Kerker  y.  Carter,  1  Hill,  101; 
State  y.  Kent,  5  N.  D.  516,  sub  nom.  State  v.  Pancoast,  35  L.  R.  A.  518, 
67  N.  W.  1062;  Willis  y.  Lance,  28  Or.  371,  43  Pac  384,  487;  Fulton  v. 
Central  Bank,  92  Pa.  112;  Rosum  y.  Hodges,  1  S.  D.  308,  9  L.  R.  A.  817, 
47  N.  W.  140;  People  y.  Thiede,  11  Utah,  241,  39  Pac  887;  StUes  y.  Es- 
tabrook,  66  Vt.  536,  29  Atl.  961 ;  Welcome  y.  Mitchell,  81  Wis.  566,  51  N. 
W.  1080;  Philadelphia  d  T.  R.  Co.  y.  Stimpson,  14  Pet.  448,  10  L.  ed. 
635). 

*Olenn  v.  Gleason,  61  Iowa,  32,  15  N.  W.  659;  Pennsylvania  Co.  r.  New- 
meyer,  129  Ind.  401,  28  N.  £.  860;  Neil  y.  Thorn,  88  N.  Y.  270;  Hardy 
y.  Norton,  66  Barb.  627;  Helser  y.  McOrath,  52  Pa.  631;  Carroll  y.  Cen- 
tralia  Water  Co.  5  Wash.  613,  32  Pac.  609,  33  Pac  431;  Stutaf  r.  Chicago 
d  N.  W.  R.  Co.  73  Wis.  147,  40  N.  W.  653;  Davis  y.  Coblens,  174  U.  S, 
719,  43  L.  ed.  1147,  19  Sup.  Ct.  Rep.  832. 

^Wilson  y.  Wagar,  26  Mich.  452;  CampoM  y.  Dewey,  9  Mich.  381,  419; 
Haynes  v.  Ledyard,  33  Mich.  319;  Ferguson  v.  Rutherford,  7  Nenr.  385; 
Ah  Doon  y.  Smith,  25  Qr.  89,  34  Pac.  1093;  Blake  y.  Powell,  26  Kan. 
320.  And  see,  for  instances,  Baird  y.  Daly,  68  N.  Y.  547 ;  Mayer  y.  Peo- 
ple, 80  N.  Y.  304;  Oraham  v.  Larimer,  83  Cal.  173,  23  Pac  286;  Olson 
y.  Peterson,  33  Neb.  368,  50  N.  W.  155;  Day  y.  Donahue,  62  N.  J.  L. 
380,  41  Atl.  934;  Post  Pub.  Co.  v.  Hallam,  8  C.  C.  A.  201,  16  U.  S.  App, 
613,  69  Fed.  530;  Blough  y.  Parry,  144  Ind.  463,  40  N.  E.  70,  43  K.  K 
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660;  Pullen  y.  PuUen,  41  N.  J.  Eq.  417,  5  Ail.  658;  Thomas  r.  Miller^ 
161  Pa.  482,  25  Atl.  127. 

'Vogel  y.  Harris,  112  Ind.  494,  14  N.  E.  386;  Evans  y.  Mohr,  42  111.  App. 
226;  Duiiera  y.  BahyUm,  83  Md.  636,  36  Atl.  64;  Btats  y.  Kent,  6  N.  D. 
616,  suh  nom.  State  y.  Pancoast,  35  L.  R.  A.  618,  67  N.  W.  1052;  Maw- 
well  y.  Bolles,  28  Or.  1,  41  Pac.  661;  Gilmer  y.  Higley,  110  U.  S.  47,  28 
L.  ed.  62,  3  Sup.  Ct.  Rep.  471;  Eames  y.  Kaiser,  142  U.  S.  488,  36  L.  ed. 
1091,  12  Sup.  Ct.  Rep.  302. 

^Uetzer  y.  State,  39  Ind.  5DG;  United  States  y.  Knovclton,  3  Dak.  68,  13  N. 
W.  673;  ITome  Ben6/Si  Asso.  y.  Sargent,  142  U.  8.  691,  35  L.  ed.  1160, 
12  Sup.  Ct  Rep.  332;  Watrous  y.  Cunningham,  71  Cal.  30,  11  Pac  811; 
Patrick  v.  Crowe,  16  Ck>lo.  643,  26  Pac  985;  Black  v.  Wahash,  St.  L.  <S 
P.  £.  Co.  Ill  ni.  361,  63  Am.  Rep.  628. 

But  the  admission  of  a  part  of  the  conversation  does  not  warrant  the  intro- 
duction on  cross-eKamination  of  other  portions  that  do  not  tend  to  ex- 
plain that  already  admitted,  and  that  are  objectionable  on  other 
grounds.    Hurlbut  v.  Boa9,  4  Tex.  Civ.  App.  371,  23  S.  W.  446. 

45.  —  'Witnesses  to  opinions. 

It  is  proper  that  opinion  evidence  be  subjected  to  every  legitimate 
test  on  cross-examination,  in  order  that  its  value  may  be  properly 
weighed;^  and  for  this  purpose  the  witness  may  be  interrogated  as 
to  the  grounds  on  which  his  opinion  is  based.^ 

Hypothetical  questionB  may  properly  be  asked  of  an  expert  witness 
on  cross-examination,^  especially  to  test  his  skill  or  knowledge;^  and 
questions  pertinent  to  the  inquiry  may  be  propounded  for  this  pur- 
pose, although  assuming  facts  for  which  there  is  no  foundation  in 
the  evidence;*  but  the  allowance  of  such  questions  rests  in  the  sound 
discretion  of  the  trial  court.® 

*A  wide  range  should  be  given  to  the  eroes-ezaminatlQn  of  an  espert  wit- 
ness, for  the  purpose  of  testing  his  knowledge  of  the  subject-matter  upon 
which  he  assumes  to  testify.  Eutchinson  v.  State,  19  Neb.  262,  27  N.  W. 
113;  Birmingham  Nat.  Bank  v.  Bradley,  108  Ala.  205,  19  So.  791;  Bat- 
ten v.  State,  80  Ind.  394 ;  Clark  ▼.  State,  12  Ohio,  483,  40  Am.  Dec.  481 ; 
Andre  v.  Hardin,  32  Mich.  324;  TUus  ▼.  Gage,  70  Vt.  14,  39  Atl.  246; 
Chicago  d  A.  R,  Co.  v.  Redmond,  171  111.  347,  49  N.  E.  641;  Lewis  r. 
Boston  Gaslight  Co.  166  Mass.  411,  43  N.  £.  178.  For  oases  illustratiye 
of  the  scope  of  cross-examination  of  expert  witnesses  on  the  question  of 
insanity,  see  note  to  Burt  v.  State  (Tex.  Crim.  App.)  39  L.  R.  A.  326. 
And  for  cross-examination  of  nonexperts  on  the  question  of  insanity,  see 
note  to  Ryder  y.  State  (Ga.)  88  L.  R.  A.  743. 

It  is  competent  on  cross-eoLamination,  for  the  purpose  of  testing  his  skill,  to 
ask  a  medioal  witness  the  probable  results  of  a  personal  injury.  Louis- 
ville, N.  A.  d  0.  R.  Co.  y.  Luoas,  119  Ind.  683,  6  L.  R.  A.  193,  21  N.  E. 
968;  State  y.  Reddick,  7  Kan.  143.  But  a  physician  who  has  testified 
that  an  injury  can  probably  be  cured  by  a  dangerous  and  intensely  pain- 
Abb.  Cb.— 22. 
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ful  operaiion  cannot  be  asked  if  he  would  submit  to  tbe  operation  him- 
self if  similarly  afflicted*  Montgomery  d  B.  R,  Co.  y.  Mallette,  92  Ala. 
209,  9  So.  303. 

A  witness  who  has  testified  on  direct  examination,  not  only  as  to  the  facts 
in  the  case,  but  also  as  a  medical  expert,  may  be  cross-examined,  not 
only  concerning  the  facts  testified  to  in  chief,  but  also  to  test  his  skill 
and  knowledge  as  an  expert.    BhieldM  ▼.  State,  149  Ind.  395,  49  N.  E.  361. 

And  a  subscribing  witness  who  has  testified  to  the  sanity  of  the  testator 
may  be  cross-examined  as  to  his  qualification  as  an  eacpert,  where  he 
testified  upon  direct  examination  that  he  was  an  experienced  physician 
and  surgeon,  and  attended  the  testator  during  his  last  illness.  Re  Mul- 
lin,  110  Cal.  252,  42  Pac.  645.  But  counsel  cannot,  on  cross-examina- 
tion, ask  a  witness  who  is  not  called  or  examined  in  chief  as  an  expert, 
nor  asked  to  give  a  professional  opinion  on  the  facts  to  which  he  testi- 
fies, questions  permissible  only  in  the  case  of  an  expert  witness,  unless 
he  makes  the  witness  his  own.  Olmsted  v.  Oere,  100  Pa.  127;  Verdelli 
y.  Gray's  Harbor  Commercial  Co,  115  Cal.  517,  47  Pac  364.  And  an  ex- 
pert whose  direct  testimony  was  confined  to  a  contradiction  of  the  theory 
of  the  experts  of  the  adverse  party  cannot  on  cross-examination  be  asked 
a  question  which  forms  a  part  of  the  latter's  afiirmative  case,  and  which 
cannot  be  justified  as  testing  the  competency  of  the  witness.  Qridley  v. 
Boggs,  62  Cal.  190. 

The  value  of  the  opinions  of  experts  who  have  testified  from  comparison  aa 
to  the  genuineness  of  signatures  may  be  tested  by  inquiring  as  to  the 
genuineness  of  two  signatures  of  a  witness  in  the  case,  one  admitted  to 
be  genuine,  and  the  other  claimed  by  him  to  have  been  written  by  an- 
other.   Johnston  Harvester  Co.  v.  Miller,  72  Mich.  265,  40  N.  W.  429. 

But  spurious  signatures  cannot  be  intermingled  with  the  genuine^  and  a 
nonexpert  witness  be  required  on  cross-examination  to  select  the  gen- 
uine.   Andrews  v.  Hayden,  88  Ky.  455,  11  S.  W.  428.    Nor  can  the  ac- 
curacy of  an  expert  who  has  given  his  opinion  upon  the  question  whether 
a  disputed  and  an  admittedly  genuine  writing  were  written  by  the  same 
person  be  tested  by  inquiring  on  cross-examination  whether  the  disputed 
document  and  another  writing  of  unknown  authorship  were  in  the  same 
handwriting  or  written  by  the  same  person,  as  a  collateral  inquiry  would 
thus  be  raised.     State  v.  Qrievooldy  67  Conn.  290,  33  L.  R.  A.  227,  34 
Atl.  1046.     Otherwise  where  all  the  writings  are  claimed  to  have  been 
written  by  the  same  person.     Thomas  v.  State,  103  Ind.  419,  2  N.  £. 
806.    And  it  has  been  held  that  the  accuracy  of  the  judgment  of  a  hand- 
writing expert  cannot  be  tested  on  cross-examination  by  asking  his  opin- 
ion as 'to  the  genuineness  of  the  handwriting  on  papers  irrelevant  to  the 
issuea    Armstrong  v.  Thrust  on,  11  Md.  148.    Nor  by  requiring  him  to 
examine  a  number  of  slips  containing  unproved  handwriting,  and  to 
state  how  many  different  kinds  of  handwriting  he  finds.    State  v.  OriM" 
wold,  67  Conn.  290,  33  L.  R.  A.  227,  34  Atl.  1046. 

A  witness  who  answers  a  question  on  cross-examination  as  fully  and  spe- 
cifically as  he  can  with  his  present  knowledge  will  not  be  compelled,  for 
the  purpose  of  further  answers,  to  acquire  further  information,  or  in- 
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crease  his  store  of  knowledge.    CeUuloid  Mfg.  Oo.  ▼.  Orane  Chemical 
Co.  14  N.  J.  L.  J.  65. 

'Hotces  y.  CoUmm,  165  Mass.  385,  43  N.  £.  125;  Dreahaok  v.  State,  38  Ohio 
St.  365;  Plutnmer  v.  Oteipee,  59  N.  H.  55;  Louieville,  N.  A,  d  C.  R,  Co. 
y.  Falvey,  104  Ind.  409,  3  N.  £.  389,  4  N.  £.  908. 

*An  expert  witness  who  has  been  examined  upon  the  theory  of  the  party 
calling  him  may  he  cross-examined  by  taking  his  opinion  based  on  any 
other  set  of  facts  assumed  by  the  opposite  party  to  haye  been  proyed,  or 
upon  a  hypothetical  case  based  upon  the  latter's  theory.  Davis  y.  State, 
35  Ind.  496,  9  Am.  Rep.  760;  Qrubh  y.  State,  117  Ind.  277,  20  N.  E.  257, 
725;  Contcay  y.  State,  118  Ind.  482,  21  N.  E.  285;  People  y.  Lake,  12 
N.  y.  358;  Barney  v.  Fuller,  39  N.  Y.  S.  R.  926,  15  N.  Y.  Supp.  694,  Af- 
firmed in  133  N.  Y.  605,  30  N.  £.  1007. 

*PeopU  y.  Sutton,  73  Cal.  243,  15  Pac.  86. 

•Williame  y.  G^eo*  Vorthem  R.  Co,  68  Minn.  55,  37  L.  R.  A.  199,  70  N.  W. 
860;  Dilleher  y.  Home  L,  Ins.  Co.  87  N.  Y.  79;  Missouri,  K.  d  T.  R.  Co. 
V.  Johnson  (Tex.  Ciy.  App.)  49  S.  W.  265. 

But  it  is  improper  on  cross-examination  erroneously  to  assume  facts  to  haye 
been  proyed,  "especially  when  it  is  for  the  purpose  of  getting  the  opin- 
ion of  an  expert  on  a  mere  hypothesis,  not  to  test  his  skill  or  accuracy, 
but  to  obtain  eyidence  in  support  of  the  defense."  State  y.  Stokely,  16 
Minn.  282,  Gil.  249.  And  generally  hypothetical  questions  on  cross- 
examination  must  be  based  on  facts  in  eyidence.  Smalley  y.  Appleton, 
75  Wis.  18,  43  N.  W.  826;  PeopU  v.  Dunne,  80  Cal.  34,  21  Pac.  1130. 

*People  y.  Augshury,  97  N.  Y.  501. 

46.  —  to  test  credibUity. 

A  witness  may  be  interrogated  on  cross-examination  with  a  view 
to  test  the  extent  of  his  knowledge,  the  accuracy  of  his  recollection, 
and  his  habits  of  observation.^  So  his  interest  in  the  event  of  the 
suit,  and  his  bias,  prejudice,  or  hostility  towards  either  of  the  par- 
ties, may  be  made  the  subject  of  inquiry  for  the  purpose  of  testing 
the  weight  to  be  given  to  his  testimony  f  and  he  may  be  asked  whether 
he  has  not  made  statements  inconsistent  with  his  testimony  in  chief, 
for  the  purpose  of  affecting  credit,*  or  laying  the  foundation  for  his 
impeachment.* 

The  authorities  are  not  harmonious  upon  the  question  whether 
comisel  on  cross-examination  may  ask  questions  relating  to  specific 
facts  which  tend  to  discredit  the  witness  or  to  impeach  his  moral 
diaracter,  even  though  not  relevant  to  the  issues.*  But  even  where 
such  inquiries  are  not  forbidden,  their  allowance  or  rejection  rests 
in  the  sound  discretion  of  the  trial  judge,*  and  he  may  exclude  them 
on  the  objection  of  the  party,  where  no  claim  of  privilege  is  inter- 
posed.''    And  a  witness  cannot  be  cross-examined  as  to  any  fact  which 
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ifl  collateral  or  irrelevant  to  the  issue,  merely  for  the  purpose  of  con- 
tradicting him  by  other  evidence,  if  he  denies  it^ 

*DafH9  ▼.  Calif onUm  Potpder  Works,  84  Cal.  617,  24  Pae.  S87;  Bharp  ▼.  Hoff- 
man, 70  Cal.  404,  21  Pae.  840;  Hartford  v.  Champion,  58  Conn.  268,  20 
AiL  471;  BokwartM  y.  Wood,  51  N.  Y.  8.  R.  4,  21  N.  Y.  Supp.  1053; 
D9rk  y.  Jiorikwn  0.  B,  Co.  164  Pa.  243,  30  Atl.  231;  Cunningham  v. 
Austin  d  If.  W.  B.  Co.  88  Tex.  534,  31  S.  W.  620;  Blankenahip  y.  Cheaa- 
pedke  d  O.  B.  Co.  04  Va.  440,  27  S.  E.  20. 

Thua,  a  witness  may  be  aaked  on  eross-eocamination  whether  he  understood 
a  question  propounded  on  his  direct  examination.  Pence  y.  Waugh,  135 
Ind.  148,  34  N.  B.  860.  And  whether  he  has  talked  with  others  in  refer- 
enoe  to  the  facts  of  the  ease  before  going  on  the  stand.  Boulden  y. 
Btate,  102  Ala.  78,  15  So.  341.  And  two  witnesses  who  testify  to  facta 
obseryed  by  them  while  in  oompany  may  be  cross-examined  as  to  concert 
of  action  between  them,  and  as  to  how  much  the  story  of  each  or  both  has 
been  changed  or  deyeloped  by  oonyersation  or  otborwise.  Btate  y.  Hay- 
ward,  62  Minn.  474,  65  N.  W.  63.  So,  a  witness  may  be  asked  whether 
he  was  not  under  the  influence  of  intoxicating  liquor  at  the  time  of  the 
occurrence  with  reference  to  which  he  is  testifying  {International  d  O. 
N.  B.  Co.  y.  Dyer,  76  Tex.  156,  18  S.  W.  377;  Btate  v.  Bhodes,  44  a  C. 
825,  21  S.  E.  807,  22  S.  E.  306),  or  whether  he  is  not  at  the  time  of  testi- 
fying under  such  influence.  Pool  y.  Pool,  33  Ala.  145.  But  a  witness 
cannot  be  asked  whether  or  not  she  is  addicted  to  the  morphine  habit, 
unless  it  is  proposed  to  show  that  she  was  under  its  influence  when  the 
eyents  happened  about  which  she  teatifles  or  at  the  time  of  testifying, 
or  it  appears  that  her  powers  of  recollection  are  impaired  thereby.  State 
y.  Oleim,  17  Mont  17,  31  L.  R.  A.  204,  41  Pae  008.  And  the  range 
which  a  cross-examination  of  this  character  may  take  is  left  to  the  sound 
discretion  of  the  trial  court.  A.  C  Rhodes  Furniture  Co.  y.  Weeden, 
108  Ala.  252,  10  So.  318;  Btate  y.  Duffy,  57  Conn.  525,  18  AtL  701. 

^Alabama  Q.  B.  B.  Co.  y.  Burgess,  114  Ala.  587,  22  So.  160;  Long  v.  Baoe, 
106  Ala.  570,  17  So.  716;  Gould  y.  Stafford,  01  Cal.  146,  27  Pae.  543; 
Hartman  y.  Bogers,  60  Cal.  643,  11  Pae.  581;  Driggers  y.  Btate,  38  FUu 
7,  20  So.  758 ;  Jaokeonville,  T.  d  K.  W.  B.  Co.  y.  Wellman,  26  Fla.  344, 
7  So.  845;  Bage  v.  Btate,  127  Ind.  15,  26  K.  E.  667;  Harrington  y.  Ham- 
lurg,  85  Iowa,  272,  52  N.  W.  201;  Bohloss  y.  Bstey,  114  Mich.  420,  72  N. 
W.  264;  Archer  y.  Helm,  70  Miss.  874,  12  So.  702;  Caml>eis  y.  Third  Ave. 
B.  Co.  1  Misc.  158,  20  N.  Y.  Supp.  633;  Cady  y.  Bradshaw,  116  N.  Y.  188. 
5  L.  R.  A  557,  22  N.  E.  371;  Wallach  y.  Kalccheim,  25  Misc.  171,  54  K. 
Y.  Supp.  148;  Hanson  y.  Bed  Bock  Ttop.  7  S.  D.  38,  63  N.  W.  156;  Ora- 
ham  y.  McBeynolds,  88  Tenn,  240,  12  S.  W.  547 ;  Com  y.  Missouri,  K.  d  T. 
B.  Co.  20  Tex.  Ciy.  App.  250,  48  S.  W.  746;  Atkineon  y.  Beed  (Tex.  Ciy. 
App.)  40  S.  W.  260;  Vermont  Farm  Mach.  Co.  v.  Batohelder,  68  Vt.  430, 
35  Atl.  378;  Btossel  y.  Van  De  Vanter,  16  Wash.  0,  47  Pae.  221;  Buit  y. 
Bonnell,  33  Wis.  180. 

The  prejudice  must  exist  at  the  trial,  or  haye  arisen  so  recently  that  it 
may  be  assumed  to  continue  down  to  that  time  {Higham  r.  Qault,  15 
Hun,  883),  and  the  interest  must  not  be  too  remote  {Sevan  y.  Atlanta 


zzxym. — REOEPnoN  of  xyidbnob.  841 

Jfoi.  Bank,  142  HI.  302,  31  N.  E.  679),  although  the  fact  that  the  witness 
may  have  parted  with  his  interest  in  the  suit  before  the  trial  will  not 
preclude  the  inquiry.  Trinity  County  Lumber  Co,  v.  Denkam,  88  Tex. 
203,  30  S.  W.  856;  Klati  v.  If.  0.  Foster  Lumber  Co.  97  Wis.  641,  73  N. 
W.  663. 

^Freeman  ▼.  Henaley  (Cal.)  30  Pac  792;  Lothrop  y.  Roberts,  16  Colo.  250, 27 
Pac.  698;  ChieUnshy  v.  Hoopes  ds  7.  Co.  1  Marv.  (Del.)  273,  40  Atl. 
1127;  Stanley  y.  Dunn,  143  Ind.  495^  42  N.  E.  908;  Robinson  v.  Graver, 
88  Iowa,  381,  55  N.  W.  492;  Southern  Kansas  R.  Co.  y.  Michaels,  49 
Kan.  388,  30  Pac.  408;  Watts  r.  Stevenson,  165  Mass.  518,  43  N.  £.  497; 
LangtDorthy  y.  Oreen  Ttop.  88  Mich.  207,  50  N.  W.  130;  Lawlor  y.  Kem- 
per, 20  Mont.  13,  49  Pac  398;  BeuerUen  y.  (yLeary,  149  N.  Y.  33,  43  K. 
S.  417;  WaJley  y.  Deseret  Nat,  Bank,  14  Utah,  305,  47  Pac  147;  Stacy 
T.  Milwaukee,  L.  B.  d  W.  B.  Co.  72  Wis.  331,  89  N.  W.  632. 

A  witness  may  be  cross-examined  as  to  his  testimony  on  a  former  trial,  in- 
eonsistent  with  his  present  testimony.  Brooks  y.  Rochester  R.  Co.  156 
N.  T.  244,  50  N.  E.  946;  Waterman  y.  Chicago  d  A.  R.  Co.  82  Wis.  613, 
62  N.  W.  247,  1136.  And  the  record  of  his  former  testimony  need  not  be 
produced.  Oderkirk  y.  Fargo,  61  Hun,  418,  16  N.  T.  Supp.  220.  Con- 
tra, People  y.  Ching  Hing  Chang,  74  Gal.  389,  16  Pac  201.  If  the  in- 
consistent statements  are  in  writing,  they  must  be  first  produced  and 
shown  or  read  to  the  witness,  or  the  nonproduction  accounted  for.  B<ut 
Tennessee,  V.  d  6.  R.  Co.  r.  Thompson,  94  Ala.  636,  10  So.  280. 

The  extent  of  the  interest  or  prejudice  is  as  material  as  the  main  fact  of 
its  existence.  Blenkiron  y.  State,  40  Neb.  11,  58  N.  W.  587;  Stewart  y. 
Kindel,  15  Colo.  539,  25  Pac  990;  State  y.  Collins,  33  Kan.  77,  5  Pac 
368;  State  y.  Dee,  14  Minn.  35,  Gil.  27. 

^Hoye  y.  Chicago,  M.  d  St.  P.  R.  Co.  46  Minn.  269,  48  N.  W.  1117;  Hamilton 
y.  Rich  HUl  Coal  Min.  Co.  108  Mo.  364,  18  S.  W.  977 ;  Vogt  y.  Baldwin, 
20  Mont.  322,  51  Pac  157;  Krewson  v.  Purdon,  13  Or.  563,  11  Pac.  281; 
Missouri,  K.  d  T.  R.  Co.  y.  Calnon,  20  Tex.  Civ.  App.  697,  50  S.  W.  422; 
Walley  y.  Deseret  If  at.  Bank,  14  Utah,  305,  47  Pac  147;  Smith  y.  Wat- 
son, 82  Ta.  712,  1  8.  E.  96;  Waterman  y.  Chicago  d  A.  R.  Co.  82  Wis. 
613,  52  N.  W.  247,  1136. 

And  it  is  immaterial  that  counsel  fails  or  has  no  intention  to  follow  up 
the  impeachment  by  the  introduction  of  evidence  to  sustain  the  matters 
inquired  into.  Texas  Standard  Oil  Co.  y.  Hanlon^  79  Tex.  678,  15  8. 
W.  703. 

The  allowance  of  such  questiona  seems  to  be  favored  in  some  jurisdictions 
as  a  proper  mode  of  testing  the  credibility  of  the  witness.  Wilbur  v. 
Flood,  16  Mich.  40,  93  Am.  Dec  203;  State  v.  Qreenburg,  59  Kan.  404, 
53  Pac.  61;  Roberts  v.  Com.  14  Ky.  L.  Rep.  219,  20  8.  W.  267;  People  v. 
Iroing,  95  N.  Y.  541 ;  People  em  rel.  Phelps  y.  'Se/w  York  County  Court 
of  Oyer  d  Terminer,  83  N.  Y.  436;  Zanone  v.  State,  97  Tenn.  101,  35  L. 
R.  A.  556,  36  8.  W.  711;  Muller  v.  St.  Louis  Hospital  Asso.  5  Mo.  App. 
390,  Affirmed  in  73  Mo.  243;  Carroll  v.  State,  32  Tex.  Crim.  Rep.  431,  24 
8.  W.  100.  8o  held,  even  under  a  statute  providing  that  a  witness  can- 
not be  impeached  by  evidence  of  wrongful  acts.  Owier  v.  United  States, 
I  Ind.  Terr.  85,  38  8.  W.  331.    But  see  State  y.  Houa,  109  Mo.  654,  19 
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8.  W.  35  (holding  that  a  witness  cannot  be  croes-ezamined  as  to  the  im- 
morality of  his  previous  life,  unless  his  answers  tend  directly  to  prove 
some  issue) ;  Oulf,  C.  d  B,  F.  R,  Co,  T.  Johntw^,  83  Tex.  628,  19  S.  W. 
151  (holding  that  a  witness  cannot  be  asked  whether  he  is  a  deserter 
from  the  United  States  Army).  Under  the  guise  of  discrediting  the 
witness,  he  cannot  be  questioned  as  to  fraudulent  transactions  of  the 
party  calling  him,  collateral  to  the  issue  in  which  the  witness  partid-  - 
pated.    Madden  v.  Koester,  52  Iowa,  692,  3  N.  W.  790. 

The  contrary  rule  is  upheld  in  Elliott  ▼.  Boyles,  31  Pa.  67;  Holbrock  t. 
Dow,  12  Gray,  357;  Com.  ▼.  Sohaffner,  146  Mass.  512,  16  N.  E.  280; 
Crawford  v.  Christian,  102  Wis.  51,  78  N.  W.  406.  But  see  Prescott  ▼. 
Ward,  10  Allen,  203,  in  which  it  was  held  that  so  far  as  inquiries  on 
cross-examination  relating  to  matters  entirely  collateral  and  immaterial 
to  the  issue  have  a  tendency  to  contradict  the  witness  or  disparage  the 
character,  it  ia  discretionary  in  the  court  to  allow  or  reject  them.  Such 
a  course  of  examination  is  prohibited  by  statute  in  some  states.  An- 
thony  V.  State  (Idaho)  55  Pac.  884;  Jones  v.  Duehow,  87  Cal.  109,  28 
Pac.  371,  25  Pac.  256. 

It  is  generally  permissible,  and  authorized  by  statute  in  some  states,  to  in- 
terrogate a  witness  with  respect  to  a  prior  conviction  of  crime,  without 
producing  the  record  of  conviction.  Btate  v.  Martin,  124  Mo.  514,  28 
S.  W.  12;  Eandlin  v.  Law,  34  HI.  App.  84;  Btate  v.  Merriman,  34  S.  C. 
16, 12  S.  E.  619;  McLaughlin  v.  Mencke,  80  Md.  83,  30  Atl.  603;  State  v. 
Adamson,  43  Minn.  196,  45  N.  W.  152;  Spiegel  v.  Hays,  118  N.  Y.  660, 
22  N.  E.  1105;  Perham  v.  Noel,  20  App.  Div.  516,  47  N.  Y.  Supp.  100; 
Lights  V.  State,  21  Tex.  App.  308,  17  S.  W.  428.  Contra,  Clement  v. 
Brooks,  13  N.  H.  92;  Com,  v.  Quin,  5  Gray,  478;  Com.  v.  Sullivan,  150 
Mass.  315,  23  N.  E.  47;  Buck  v.  Com,  107  Pa.  486.  In  some  states,  evi- 
dence of  this  character  is  limited  by  statute  to  a  conviction  for  a  felony. 
People  V.  Carolan,  71  Cal.  195,  12  Pac.  52.  Under  such  a  statute  a  wit- 
ness cannot  be  asked  whether  he  was  ever  convicted  of  crime.  Banners 
V.  McClelland,  74  Iowa,  318,  37  N.  W.  389. 

That  an  attorney  may  be  asked  on  cross-examination  whether  he  has  been 
disbarred  was  held  in  People  v.  Reavey,  38  Hun,  418,  and  denied  in  Peo- 
ple V.  Dorthy,  20  App.  Div.  308,  46  N.  Y.  Supp.  970.  In  affirming  the 
latter  case  the  court  of  appeals,  without  deciding  the  question,  held  that 
the  witness  cannot  be  required  to  answer  or  explain  the  charges  on 
which  the  disbarment  proceeding  rested.  People  v.  Dorthy,  156  N.  Y. 
237,  50  N.  £.  800.  A  discharge  or  compulsory  resignation  from  the  po- 
lice force  was  held  in  Wroe  v.  State,  20  Ohio  St.  460,  to  be  a  proper 
subject  of  inquiry  on  cross-examination,  but  the  opposite  view  was  main- 
tained in  Nolan  v.  Brooklyn  City  d  N,  R,  Co.  87  N.  Y.  63,  41  Am.  Rep. 
345,  in  which  it  was  held  improper  to  ask  a  witness  whether  he  had  been 
expelled  from  the  church  to  which  he  belonged.  People  v.  Dorthy,  150 
N.  Y.  237,  60  N.  E.  800. 

It  has  been  held  that  a  witness  may  be  asked  whether  he  has  ever  been  ar- 
rested or  indicted.  Oaier  v.  United  States,  1  Ind.  Terr.  85,  38  S.  W. 
331;  State  v.  Qreenhurg,  59  Kan.  404,  53  Pac  61;  Roberts  v.  Com.  14 
Ky.  L.  Rep.  219,  20  S.  W.  267;  People  v.  Hite,  8  Utah,  461,  33  Pac.  254; 
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Wroe  ▼.  State,  20  Ohio  St.  460;  Lina  v.  Skinner,  11  Tex.  Civ.  App.  512, 
32  S.  W.  915.  But  it  would  seem  that  such  inquiry  should  be  excluded, 
since  the  fact  of  indictment  or  arrest  is  not  inconsistent  with  innocence. 
Sta4€  V.  Brown,  100  Iowa,  50,  69  N.  W.  277 ;  MoKenson  ▼.  Sherman,  51 
Wis.  303,  8  N.  W.  200;  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141,  29  N. 
E.  264;  Smith  v.  Mulford,  42  Hun,  347;  F.  Loetoer'a  Gambrimis  Brewery 
Co.  v.  Baahman,  45  N.  Y.  8.  R.  48,  18  N.  Y.  Supp.  138.  A  witness  cannot 
be  asked  if  he  has  been  sued  for  assault  and  battery  for  the  purpose  of 
discrediting  him.  Yager  v.  Person,  42  Hun,  400.  Nor  whether  a  suit 
lor  damages  is  pending  against  him  because  of  false  swearing  in  another 
case.  Pennsylvania  Co.  ▼.  Bray,  125  Ind.  229,  25  N.  E.  439.  Nor 
whether  he  has  not  pleaded  the  statute  of  limitations  to  certain  specified 
claims.  Cecil  v.  Henderson,  119  N.  C.  422,  25  S.  E.  1018.  Nor  can  he 
be  questioned  with  a  view  to  showing  that  he  is  an  habitual  litigant. 
Palmen  v.  Manhattan  R.  Co.  133  N.  Y.  261,  16  L.  R.  A.  136,  30  N.  E. 
1001. 

^Bank  of  Cadiz  v.  Slemmons,  34  Ohio  St.  142,  32  Am.  Rep.  364;  Bissell  v. 
Starr,  32  Mich.  297;  State  v.  May,  33  8.  C.  39,  11  S.  E.  440;  Byrd  v. 
Hudson,  113  N.  C.  203,  18  S.  E.  209. 

^South  Bend  v.  Hardy,  98  Ind.  577,  49  Am.  Rep.  792;  Third  Great  Western 
Tump.  Road  Co.  v.  Loomis,  32  N.  Y.  127,  88  Am.  Dec.  311;  People  v. 
Braun,  158  N.  Y.  558,  53  N.  E.  529;  State  v.  Bacon,  13  Or.  143,  9  Fac 
S93. 

•Eldridge  v.  State,  27  Fla.  162,  9  So.  448;  Clinton  v.  State,  33  Ohio  St.  27; 
Currwn  v.  PercivaX,  21  Neb.  434,  32  N.  W.  213;  Com.  v.  Hourigan,  89 
Ky.  305,  12  S.  W.  550;  Territory  v.  Campbell,  9  Mont.  16,  22  Pac.  121; 
State  V.  Grant,  144  Mo.  56,  45  S.  W.  1102;  People  v.  Van  Tassel,  156  N. 
Y.  561,  51  N.  E.  274;  Moore  v.  Moore,  73  Tex.  382,  11  S.  W.  396. 

But  this  rule  does  not  limit  the  cross-examination,  for  the  purpose  of  lay- 
ing the  foundation  for  impeachment,  to  the  particular  matters  testified 
to  by  the  witness  on  his  direct  examination,  nor  to  such  matters  as  bear 
directly  and  immediately  upon  the  issue,  where  they  are  directly  con- 
nected with  the  subject-matter  of  the  examination  in  chief.  Seller  v. 
Jenkins,  97  Ind.  430. 

The  test  as  to  whether  a  fact  inquired  of  on  cross-examination  is  collateral 
is  whether  the  cross-examining  party  would  be  entitled  to  prove  it  as 
part  of  his  own  case,  as  tending  to  establish  his  plea.  Johnson  v.  State, 
22  Tex.  App.  208,  2  S.  W.  609;  HiUehurn  v.  Curran,  05  Pa.  59. 

\^  47.  Bedirect  examination. 

\  A  witness  may  be  re-examined  to  rebut  or  neutralize  any  adverse 
inference  which""'^n  be  dr'ffwii  from  tCe  evidence  elicited  on  his 
IxamiQAt^fla^  But  the  rightto  such  re-examination  extends 
only  to  such  inquiries  as  tend  to  explain,  modify,  or  rebut  the  facts 
or  statements  brought  out  in  the  cross-examination.^  The  court 
may,  however,  in  its  discretion,  permit  a  witness  to  be  re-examined 
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with  reference  to  subjects  only  brought  out  on  either  his  crosa-ea:- 
aznination  or  his  examination  in  chief.'  | 

Where  a  subject  is  first  introduced  on  cross-examination  the  party 
calling  the  witness  may  on  his  direct  examination  question  him  with 
reference  thereto,*  although  the  evidence  would  not  have  been  compe- 
tent on  the  examination  in  chief.* 

*Btate  ▼.  Glenn,  95  N.  G.  677. 

*Btate  y.  U$9ery,  118  N.  C.  1177,  24  S.  E.  414;  Schaser  ▼.  State,  36  Wis. 
429;  The  Queen*B  Case,  2  Brod.  &  B.  297. 

'Sohlencker  y.  Btaie,  9  Neb.  241,  1  N.  W.  S57;  Dotmelly  v.  Btaie,  26  N.  J. 
L.  601. 

*Wad8icorth  y.  Dunnan,  117  Ala.  661,  23  So.  699;  Hamilton  y.  MiUer,  46 
Kan.  486,  26  Pac.  1030;  Chicago,  R.  I,  d  P,  R,  Co.  y.  Griffith,  44  Neb. 
690,  62  N.  W.  868;  Gray  y.  Cooper,  66  N.  C.  183;  Farmer^  Bank  v. 
Baling,  33  Or.  394,  64  Pac.  190;  Chamherlin  y.  FiMer,  59  Vt.  247,  9  AtL 
832;  Pullman's  Palace  Car  Co.  v.  Harkins,  5  C.  C.  A.  326,  17  U.  S.  App. 
22,  65  Fed.  932. 

An  expert  may  be  aaked  on  redirect  examination  for  the  reasons  of  an  opin- 
ion brought  out  on  cross-examination.  Leslie  y.  Granite  R.  Co.  172 
Mass.  468,  62  N.  E.  642.  So,  a  witness  may  testify  on  redirect  examin- 
ation as  to  his  reasons  for  his  interest  disclosed  on  cross-examination 
{Postal  Teleg.  Cable  Co,  y.  Hulsey,  115  Ala.  193,  22  So.  854),  and  as  to 
the  reasons  for  his  belief  as  expressed  on  cross-examination.  Pullen  y. 
Pullen  (N.  J.)  12  Atl.  138.  The  circumstances  attending  the  conyic> 
tion  of  a  witness,  which  haye  been  proyed  on  his  cross-examination,  can- 
not be  explained  on  a  redirect  examination  {Lamoureua  y.  New  York,  N, 
E.  d  H,  R.  Co.  169  Mass.  338,  47  N.  E.  1009),  though  the  witness  has  a. 
right  to  re-examination  to  show  his  innocence  {Bims  y.  Bims,  76  N.  Y. 
466;  Wolkoff  v.  Tefft,  27  Jones  A  S.  62,  12  N.  Y.  Supp.  464). 

•UoElheny  y.  Pittslurgh,  7.  d  C.  R.  Co.  147  Pa.  1,  23  Att.  392;  United 
Btates  y.  IB  Barrels  of  High  Wines,  8  Blatchf.  476,  Fed.  Cas.  No.  15,- 
033. 

Cross-examination  as  to  the  irreleyant  or  incompetent  matter  does  not  bring 
it  in  issue  so  as  to  permit  a  redirect  examination  upon  it.  Bmith  y. 
Dreer,  3  Whart.  164;  Miller  y.  Illinois  C.  R.  Co.  89  Iowa,  667,  67  N.  W. 
418;  Roberts  y.  Boston,  149  Mass.  346,  21  N.  E.  668.  Contra,  Butcher 
▼.  Boward,  16  Wash,  693,  47  Pac.  28.  In  Bturgis  v.  Bobbins,  62  Me.  289, 
the  allowance  or  rejection  of  releyant  testimony  on  redirect  examination 
under  such  circumstances  was  held  discretionary  with  the  trial  court; 
and  the  admission  of  incompetoit  testimony  on  redirect  examination  was 
held  immaterial,  where  substantially  the  same  testimouiy  was  brought 
out  on  cross-examination. 

48.  Becrofls-ezamination. 
y        An  opportunity  for  further  crosB-examination  should  be  extended 
where  new  matter  has  been  elicited  upon  the  redirect  examination^^ 
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but  it  is  proper  for  tlie  court  t^  restrict  such  recross-examination  to 
the  matters  inquired  into  on  the  redirect.*  And  where  nothing  new 
has  been  brought  out  on  redirect  examination,  a  further  cross-exam- 
ination is  not  a  right  of  counsel,  and  its  allowance  rests  in  the  dis- 
cretion of  the  court* 

^Wood  V.  MeGit4re,  17  6a.  303. 

^State  v.  Southern,  4S  La.  Ann.  628,  19  So.  668;  Thornton  v.  Thornton,  89 
Vt  122. 

'State  y.  Hoppise,  27  N.  C.  (6  Ired.  L.)  406;  Atlantic  d  D.  B.  Co,  v.  Beiger, 
95  Va.  418,  28  8.  E.  590. 

But  the  rejection  of  an  offer  to  show  on  recross-examination  an  important 
fact  omitted  upon  the  cross-examination,  the  witness  being  still  upon  the 
stand,  was  an  erroneous  exercise  of  this  discretion,  which  will  not  be 
sustained  unless  it  is  apparent  that  no  injuiy  resulted.  Knight  ▼.  Oun- 
nington,  6  Hun,  100. 

49.  Interpreters;  deaf  and  dumb  witnesses. 

Where  a  witness  cannot  speak  the  English  language,  or  spealcs  it 
very  imperfectly,  his  testimony  may  properly  be  given  through  a 
sworn  interpreter.*  The  accuracy  of  the  interpreter's  interpretation 
may  be  impeached,^  and  a  witness  who  has  testified  through  an  in- 
terpreter may  make  corrections  in  his  testimony  as  recorded,  if  he 
has  been  misinterpreted.' 

Deaf  mutes  may  give  evidence  either  through  an  interpreter  who 
can  communicate  with  them  by  signs,*  or  by  means  of  written  ques- 
tions and  answers  ;*  but  the  fact  that  they  can  read  or  write  does  not 
preclude  the  use  of  the  former  method.* 

*State  V.  Hamilton,  42  La.  Ann.  1204^  8  So.  304;  Chicago  d  A.  R,  Co.  v. 
Shenk,  131  111.  283,  23  N.  E.  436;  State  v.  Severaon,  78  Iowa,  653, 43  N. 
W.  633;  Houpt  ▼.  Houpt,  Wright  (Ohio)  156;  Norherg*8  Case,  4  Mass. 
81. 

Under  the  California  statute  the  granting  or  refusing  of  an  application  for 
an  interpreter  is  vested  in  the  discretion  of  the  court.  People  v.  Young, 
108  Cal.  8,  41  Pac.  281. 

A  witness  who  wrote  an  agreement  offered  in  evidence,  which  is  in  a  for- 
eign language,  may  translate  it  without  being  sworn  as  an  interpreter. 
Krewson  v.  Purdon,  13  Or.  663,  11  Pac.  281.  So,  a  witness  may  nar- 
rate in  English  the  admissions  of  a  party  made  in  a  foreign  language. 
Com,  V.  Kepper,  114  Mass.  278.  And  a  party  is  not  bound  to  resort  to 
an  interpreter  sworn  as  such  to  translate  foreign  words  testified  to  by  a 
witness,  which  he  claims  to  have  been  incorrectly  translated  by  the  wit- 
ness.   Then  V.  Rocheeier  R.  Co.  20  N.  Y.  Supp.  675. 

Where  the  oath  is  administered  to  witnesses  through  an  interpreter,  It  is 
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not  necesaaiy  that  the  clerk  should  repeat  the  oath  to  him  aa  often  as  he 

ia  called  upon  to  adminiator  it  to  a  witness.    Coin.  v.  Jongraa,  181  Pa. 

172,  37  Atl.  207. 
As  to  the  admissibility  of  eridence  when  given  through  an  interpreter,  see 

note  to  Cam.  ▼.  Voae  (Mass.)  17  L.  R.  A.  813. 
"But  the  fact  that  an  interpreter  took  counsel  as  to  the  oorrectnesa  of  the 

interpretation  with  other  persons  not  sworn  does  not  render  the  eridenoe 

incompetent,  where  the  interpretation  ia  given  under  oath.     United 

States  V.  Qibert,  2  Sumn.  19  Fed.  Gas.  No.  15,204. 

^Eriokwm  v.  MUwaukee,  L.  B.  d  W.  R.  Co,  93  Midi.  414,  53  N.  W.  393. 

*Ru8tfm'$  Case,  1  Leach,  C.  L.  408;  Snyder  v.  Nations,  5  Blackf.  205. 

The  interpreter  need  not  be  an  expert  if  it  is  satisfactorily  shown  that  he 
can  correctly  interpret  the  meaning  of  the  communication  required. 
Skagga  v.  State,  108  Ind.  53,  8  N.  E.  695;  State  v.  Weldon,  39  S.  C. 
318,  24  L.  R.  A.  126,  17  S.  E.  688. 

A  deaf  and  dumb  person  may  be  appointed  as  an  additional  interpreter  to 
interpret  between  the  deaf  and  dumb  witness  and  the  original  intea^ 
preter,  who  can  declare  the  testimony  orally.  Skagga  v.  State,  108  Ind. 
53,  8  N.  £.  695. 

•Ritchey  v.  People,  23  Colo.  314,  47  Pac.  272,  384. 

•State  V.  Hotoard,  118  Mo.  127,  24  S.  W.  41;  State  v.  De  Wolf,  8  Conn.  93, 
20  Am.  Dec.  90. 

For  extended  discussion  of  deaf  and  dumb  persons  as  witnesses,  see  note  to 
State  v.  Weldon  (S.  C.)  24  L.  R.  A.  126. 

60.  TTse  of  memoranda  to  refresh  recollection. 

A  witness  may  refresh  and  assist  his  memory  by  the  use  of  a  mem- 
orandum made  at  or  near  the  time  to  which  it  relates/  and  may  even 
be  required  to  do  so.*  It  does  not  seem  to  be  necessary  that  the 
writing  should  be  made  by  the  witness  himself,  provided  that,  after 
inspecting  it,  he  can  speak  to  the  facts  from  his  own  recollection,' 
or  because  of  his  confidence  in  the  correctness  of  the  memorandum.'* 
But  it  cannot  be  so  used  where  the  witness  neither  recollects  the  facts 
nor  remembers  to  have  recognized  the  writing  as  true,  since  his  tes- 
timony, so  far  as  founded  upon  such  a  writing,  is  but  hearsay.* 

The  writing  need  not  be  an  original  where  the  witness,  after  his 
memory  has  been  refreshed  thereby,  can  testify  from  his  own  recol- 
lection of  the  original  facts,^  and  can  state  that  the  original  was  a 
correct  statement  of  the  fact^,  and  that  the  writing  used  is  a  true 
copy.''  Whether  in  such  case  the  original  must  first  be  accounted 
for  is  not  free  from  doubt,®  but  that  the  memorandum  used  is  in- 
admissible in  evidence  is  no  objection  to  its  use  to  refresh  the  mem- 
ory.®    Nor  need  the  witness  have  an  independent  recollection  of 
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tbe  isLctAy  where  he  can  state  that  at  the  time  the  memorandum  was 
made  he  knew  its  contents,  and  knew  them  to  be  correct.^® 

Anything  used  in  court  to  refresh  the  memory  of  a  witness  adverse 
counsel  may  see  and  cross-examine  upon/*  but  memoranda  which 
were  consulted  out  of  court  need  not  be  produced  for  inspection,** 
unless  the  witness  testifies  upon  the  faith  of  the  papers  which  he 
has  inspected,  and  not  from  his  own  memory  refreshed  or  confirmed 
by  the  examination.**  The  manner  in  which  such  memoranda  may 
be  used  must  be  left  to  some  extent  to  the  discretion  of  the  court, 
and  where  they  are  voluminous,  he  may  be  permitted  to  refer  to 
them,  whenever  necessary,  and  will  not  be  required  to  examine  them 
all  before  testifying.**  Where  the  witness  can  neither  read  nor 
write,  a  memorandum  signed  with  his  mark  cannot  be  read  to  him  in 
the  presence  of  the  jury,  but  he  must  withdraw  for  that  purpose.**^ 

Surprise  at  unexpectedly  adverse  testimony  has  been  held  by  the 
courts  of  last  resort  of  several  states  to  justify  counsel  in  calling  the 
attention  of  the  witness  to  his  previous  testimony,  deposition,  or  affi- 
davit, for  the  purpose  of  refreshing  his  recollection,* •  but  in  other 
states  such  a  course  is  not  permitted,*^  and  the  doctrine  has  been 
vigorously  assailed  by  the  Supreme  Court  of  the  United  States  as  an 
unwarranted  violation  of  the  general  rule  which  restricts  the  right 
to  refresh  memory  to  contemporaneous  memoranda  or  writing.*®  But 
where  the  witness  has  been  examined  as  to  what  he  stated  in  a  depo- 
sition, he  may  unquestionably  be  permitted  to  refresh  his  recollec- 
tion from  the  deposition.** 

^Woodruff  V.  State,  61  Ark.  167,  82  S.  W.  102;  Rohrig  v.  Pearson,  15  Colo. 
127,  24  Pac.  1083;  Adams  v.  Internal  Imprav,  Fund,  37  Fla.  266,  20  So. 
268;  Brown  v.  Galeehurg  Pressed  Brick  d  Tile  Co,  132  111.  648,  24  N.  E. 
622;  Sanders  v.  Wakefield,  41  Kan.  Ill,  20  Pac.  518;  Atchison,  T.  d  8.  F, 
R.  Co,  V.  LoAxiler,  40  Neb.  366,  68  N.  W.  968;  McCausland  v.  Ralston,  12 
Nev.  195,.28  Am.  Rep.  781;  Wise  v.  Phoenix  F.  Ins.  Co.  101  N.  Y.  637, 
4  N.  E.  634;  Friendly  v.  Lee,  20  Or.  202,  26  Pac.  396;  Kahn  v.  Traders 
Ins.  Co.  4  Wyo.  419,  34  Pac.  1069;  Flint  v.  Kennedy,  33  Fed.  820. 

In  California,  by  a  Code  proyision,  a  witness  may  refresh  his  recollection 
by  anything  written  under  his  direction,  at  the  time  when  the  fact  oc- 
curred, or  at  any  other  time  when  the  fact  was  fresh  in  his  memory 
and  he  knew  that  the  same  was  correctly  stated  in  the  writing.  Mo- 
GotDon  r.  McDonald,  111  Cal.  57,  43  Pac.  418. 

X  Refusal  to  permit  a  witness  to  refresh  his  recollection  from  memoranda  is 
not  erroneous  where  it  is  not  shown  by  his  testimony  that  his  memory 
needs  the  aid  of  such  writings  to  refresh  it.  Hayden  v.  Hoone,  27  111. 
App.  533;  Sta^e  v.  Baldv>in,  36  Kan.  1,  12  Pac.  318;  Young  v.  Catlett, 
0  Duer,  437.    Memoranda  cannot  be  used  unless  made  shortly  after  the 
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time  of  the  tranaaction,  and  while  the  facta  mutt  have  been  freah  iB 
the  memory.  Hotoell  ▼.  Garden,  09  Ala.  100,  10  So.  640;  Swarta  ▼• 
Chickering,  58  Md.  291;  Bchuyler  Vat.  Bank  y.  Bullong,  24  Neb.  826, 
40  N.  W.  413;  Ballard  v.  Ballard,  6  Rich.  It.  495;  Bergman  y.  Shouiy, 
9  Wash.  831,  37  Pac.  453;  Mamoell  y.  WUkinson,  113  U.  S.  656,  9ub  nom. 
Par9<m9  y.  Wilkinson,  28  L.  ed.  1037,  5  8ap.  Ct.  Rep.  691. 

Where  the  origloal  memorandum  waa  made  in  time,  it  ia  immaterial  when 
the  copy  waa  made,  if  it  aufficienUy  appears  to  be  a  true  oopy.  Lawmm 
y.  Glaaa,  6  Ck>lo.  134. 

A  memorandum  of  items  of  work  done  on  a  building,  prepared  by  the  wit- 
ness from  an  inspection  of  the  premises,  may  be  used  to  refresh  reool* 
lection,  although  not  made  until  long  after  the  work  was  done.  Ahem 
y.  Boyce,  26  Mo.  App.  558.  And  see  Johnston  y.  Fasmer^  F.  Ins,  Co.  106 
Mich.  96,  64  N.  W.  5,  in  which  a  witness  in  an  action  on  a  policy  of 
fire  insurance  was  allowed  to  use  a  list  of  gooda  made  by  him  from  ree- 
ollection  a  short  time  before  the  trial.  It  is  no  objection  that  the 
memorandum  ia  written  in  characters  which  the  witness  alone  can 
read.    State  y.  Cardoza,  11  S.  G.  195,  238. 

Klhapin  y.  Lapham,  20  Pick.  467;  State  y.  Statoi^  114  N.  C.  813,  19  8.  E. 
96. 

*8tate  y.  Lull,  37  Me.  246;  Ldbaree  y.  KloaterfMM,  33  Neb.  150,  49  N.  W. 
1102;  Huckina  y.  Peoples^  Mut.  F.  Jna.  Co.  31 N.  H.  238;  Huff  y.  Bennett, 
6  N.  Y.  337;  State  v.  Finley,  118  N.  G.  1161,  24  S.  E.  495;  Springe  y. 
South  Bound  B.  Co.  46  S.  G.  104,  24  S.  £.  166;  Aldrich  y.  Griffith,  66 
Vt.  390,  29  AU.  376;  Bill  y.  State,  17  Wis.  676. 

*Bov?den  v.  Spellman,  59  Ark.  251,  27  S.  W.  602;  Card  y.  Foot,  56  Conn. 
369,  15  Atl.  371;  BilHngalea  y.  Smith,  77  Md.  504,  26  Atl.  1077;  Coffin 
y.  Vincent,  12  Gush.  08;  Third  Nat.  Bank  v.  Owen,  101  Mo.  558,  14  8. 
W.  632;  Crystal  Ice  Mfg.  Co.  y.  San  Antonio  Brevoing  Asso.  8  Tex.  Ciy. 
App.  1,  27  8.  W.  210. 

H>rr  y.  Farmers?  AlUanoe  Warehouse  d  Commission  Co.  97  Qa.  241,  22  S. 
E.  937;  Chamherlain  y.  Sands,  27  Me.  458;  Green  v.  Caulk,  16  Md.  556; 
Douglas  y.  Leighton,  57  Minn.  81,  58  N.  W.  827;  Frite  y.  Burris,  41  8. 
G.  149,  19  S.  £.  304;  Steele  y.  Wisncr,  141  Pa.  63,  21  AU.  527;  Tingley 
y.  Fairhaven  Land  Co.  9  Wash.  34,  36  Pac.  1008. 

*Lawson  y.  Glass,  6  Colo.  134;  Fvnch  y.  Barclay,  87  Qa.  393,  13  8.  E.  566; 

.  Bonnet  y.  Glattfeldt,  120  111.  166,  11  N.  E.  250;  BuUock  y.  Hunter,  44 
Md.  416;  RoUnson  y.  Mulder,  81  Mich.  75,  45  N.  W.  505;  George  y.  J€iy, 
19  N.  H.  544;  Berry  y.  Jourdan,  11  Rich.  L.  67;  Flato  y.  Brod,  87  Tex. 
735;  Harrison  y.  Middleton,  11  Gratt.  527;  Folsom  y.  Apple  River  Log- 
Driving  Co.  41  Wis.  602;  New  York  d  C,  Min.  Syndicate  d  Co.  y.  Fraeer, 
130  U.  S.  611,  32  L.  ed.  1031,  9  Sup.  Gt.  Rep.  665. 

^Calloway  v.  Vamer,  77  Ala.  541,  54  Am.  Rep.  78;  People  y.  Jfunroe  (Cal.) 
33  Pac.  776;  Chicago  d  A.  R.  Co.  y.  Adler,  56  111.  344;  Anderson  r.  Im- 
hoff,  34  Neb.  335,  51  N.  W.  854;  Mead  y.  McGraw,  19  Ohio  St.  57; 
Houston  d  T.  C.  R.  Co.  y.  Burke,  55  Tex.  323,  40  Am.  R^.  808. 

Where  the  notes  of  a  reporter  from  which  an  article  was  written  haye  been 
destroyed,  he  may  be  aUowed  to  refer  to  and  read  the  article  as  pub- 
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lisbed,  to  refresh  hU  memory,  where  it  contains  substantially  the  article 
written.  Eawes  ▼.  Btate,  88  Ala.  37,  7  So.  302;  Com,  y.  Ford^  130 
Mass.  64,  30  Am.  Rep.  426. 

The  eorrectneBs  of  a  oopy  of  a  memorandum  made  by  someone  other  than 
the  witness  must  be  proved  before  he  will  be  allowed  to  refresh  his 
memory  from  it.  Birmingham  ▼.  MoPoland,  06  Ala.  363,  11  So.  427. 
And  a  witness  cannot  refresh  his  memory  from  a  memorandum  made  up 
at  his  dictation,  by  his  attorney,  from  old  letters,  memoranda,  and  re- 
ceipts.   Watson  y.  MUler^  82  Tez.  270«  17  S.  W.  1058. 

*The  weight  of  authority  is  to  the  effect  that  where  a  witness  refers  to  a 
copy  of  a  memorandum  merely  to  refresh  his  recollection,  the  original 
need  not  be  produced  or  accounted  for.  Denver  d  R,  0,  R.  Co,  v.  Wi^ 
9on,  4  Colo.  App.  355,  36  Pac  67;  Erie  Preserving  Co.  v.  Miller,  62  Conn. 
446,  52  Am.  Rep.  607;  Com.  v.  Ford,  130  Mass.  64,  39  Am.  Rep.  426; 
Earrison  v.  MiddJeton,  11  Gratt.  527.  Contra,  Jones  v.  Jones,  94  N.  C. 
114;  Byrnes  v.  Paoifio  Ewp,  Co,  (Ter.  App.)  15  S.  W.  46.  But  his  re- 
fusal to  produce  the  original  may  be  considered  by  the  jury  in  weigh- 
ing his  testimony.  Chicago  d  A.  R,  Co,  y.  Adler,  56  111.  344;  Davie  v. 
Jones,  68  Me.  303. 

^Morris  y.  Everly,  19  Colo.  529,  36  Pac.  150;  Cameron  v.  Blackman,  39  Mich. 
108;  Mead  y.  White  (Pa.)  8  Atl.  013;  BirchaXl  y.  Bullough  [1890]  1  Q. 

B.  326,  65  L.  J.  Q.  B.  N.  S.  252,  74  L.  T.  N.  S.  27. 

^Achlen  y.  Hickman,  63  Ala.  494,  35  Am.  Rep.  54;  Burhank  v.  Dennis,  101 
Cal.  90,  35  Pac  444;  Flynn  y.  Gardner,  3  111.  App.  253;  O'Brien  v.  Stam- 
laoh,  101  Iowa,  40,  69  N.  W.  1133;  Wright  y.  Wright,  58  Kan.  525,  50 
Pac.  444;  Evans  y.  Murphy,  87  Md.  498,  40  Atl.  109;  Costello  v.  Cro- 
weU,  133  Mass.  352;  Stahl  y.  Duhith,  71  Minn.  341,  74  N.  W.  143;  Lips- 
eomh  y.  Lyon,  19  Neb.  511,  27  N.  W.  731;  Abel  v.  Strimple,  31  Mo.  App. 
86;  Bateman  y.  Ifew  York  C.  d  H.  R,  R,  Co.  47  Hun,  429;  State  v.  Col- 
well,  3  R.  I.  132;  Btate  y.  Rawls,  2  Nott  t  M'C.  332;  Davis  y.  Field,  56 
Vt  426;  Harrison  y.  Middleton,  11  Gratt  527;  Schettler  y.  Jones,  20 
Wis.  412;  McClaskey  y.  Barr,  45  Fed.  151.  Contra,  Clark  y.  State,  4 
Ind.  156;  Redden  v.  Spruanoe,  4  Harr.  (Del.)  217;  Otoings  y.  Shannon, 
1  A.  K.  Marsh,  188. 

Otherwise  where  a  paper  was  drawn  up  several  weeks  after  the  fact  oc- 
curred, unless  tbe  witness  can  speak  from  his  memory  after  being  re- 
freshed by  it.    CNeale  y.  Walton,  1  Rich.  L.  234. 

^Peck  y.  Lake,  3  Lans.  136;  Atchison,  T.  d  S.  F,.  R.  Co.  y.  Hays,  8  Kan. 
App.  545,  54  Pac  322;  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich.  419,  47  N. 
W.  380;  Wermoag  y.  Chicago  d  A.  R.  Co.  20  Mo.  App.  473;  McKivitt  y. 
Cone,  30  Iowa,  455;  Ifational  Bank  of  Commerce  y.  First  Nat.  Bank,  10 

C.  C.  A.  87,  27  U.  8.  App.  88,  61  Fed.  809;  Chute  y.  State,  19  Minn.  271, 
Gil.  230. 

But  he  is  not  bound  to  Inlxoduce  it  la  evidenoe.  Little  y.  Lichkoff,  98  Ala. 
321,  12  So.  429.  And  he  may  waive  the  right  of  inspection.  Adae  v. 
Zangs,  41  Iowa,  536;  Wermoag  v.  Chicago  d  A.  R.  Co.  20  Mo.  App.  473. 

Where  a  witness  consults  a  diary  to  refresh  his  memory  with  respect  to  a 
date,  the  entire  book  need  not  be  exposed  to  inspection,  but  only  such 
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parts  of  it  as  he  consults,  or  such  as  relate  to  the  subject-matter  of  bis 
testimony.  Com.  v.  Haley,  13  Allen,  587.  Otherwise,  where  the  diary 
seems  to  have  been  prepared  for  the  occasion,  being  kept  for  only  a  few 
days,  but  purporting  to  include  the  date  in  question.  Kouha  ▼.  Horacek, 
24  N.  Y.  S.  R.  900,  6  N.  Y.  Supp.  250. 

"State  V.  ColUns,  15  S.  C.  379,  40  Am.  Rep.  697;  State  y.  Cheek,  35  N.  C. 
(13  Ired.  L.)   114;  Wabaeh  d  E.  Canal  Co,  ▼.  Bledsoe,  5  Ind.  133. 

So  held  even  under  a  statute  providing  that  where  a  witness  is  allowed  to 
refresh  his  memory  the  writing  must  be  produced,  and  may  be  inspected 
by  the  adverse  party,  who  may  read  it  to  Uie  jury.  State  v.  Magere,  36 
Or.  38,  58  Pac.  892. 

»^a«  y:Ray,  18  N.  H.  126. 

**John8on  v.  Colee,  21  Minn.  108;  Bullock  v.  Hunter,  44  Md.  417. 

^*Com.  v.  Fox,  7  Gray,  585.  In  this  case  the  witness  was  directed  to  ?rith- 
draw  with  one  counsel  on  each  side,  and  have  the  paper  read  to  her 
without  comment. 

^Billingslea  v.  State,  85  Ala.  323,  5  So.  137;  Stanley  v.  Stanley,  112  Ind. 
143,  13  N.  E.  261;  State  y.  Miller,  53  Iowa,  154,  4  N.  W.  900;  State  v. 
Sorter,  52  Kan.  531,  34  Pac.  1036;  People  v.  Palmer,  105  Mich.  568,  63 
N.  W.  656;  People  v.  Kelly,  113  N.  Y.  647,  21  N.  E.  122;  Oeorge  v. 
Triplet t,  5  N.  D.  50,  63  N.  W.  891;  Hurley  v.  State,  46  Ohio  St.  320,  4 
L.  R.  A.  161,  21  N.  E.  645. 

The  witness  must,  however,  speak  from  his  own  recollection.  Howis  v. 
Rea,  75  N.  C.  326. 

"Com.  V.  Phelps,  11  Gray,  73;  Velott  v.  LevHs,  102  Pa.  326. 

^'Putnam  v.  United  States,  162  U.  S.  687^  40  L.  ed.  1118,  16  Sup.  Ct  Rep. 
923. 

^*Oeorge  v.  Joy,  19  N.  H.  544. 

V.    IlULIKQ   ON   OFFERS  AND   OBJECTIONS. 

[A  statement  of  objection  not  indicating  its  ground  is  not  suiE- 
cient  to  require  exclusion,  unless  the  objection  be  of  such  a  nature 
that  it  could  not  be  obviated,  or  it  appears  that  the  party  making  the 
offer  could  not  have  avoided  the  ground  of  objection  had  it  been 
specifically  stated.  But  it  is  not  error  to  sustain  such  general  ob- 
jection if  any  sufficient  ground  for  it  exists,  provided  that  there  is 
no  refusal  of  any  request  that  the  ground  be  specified.] 

61.  Questions,  how  tried. 

Whether  evidence  is  admissible  or  not  is  a  question  of  law  for  the 
court ;  and  questions  of  fact  incidental  to  its  determination  are  also 
for  the  court  to  determine  for  that  purpose.^ 

*Com.  V.  Morrell,  99  Mass.  543  (evidence  of  loss  to  let  in  secondary  evi- 
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denoe) ;  Nicholson  v.  State,  38  Md.  140  (volTintary  character  of  confes- 
sions) ;  Com,  y.  Robinson,  146  Mass.  571,  16  N.  E.  452  (evidence  of  plan 
or  common  design  to  let  in  evidence  of  other  murders) ;  Btate  v.  Spell, 
38  La.  Ann.  20,  and  cases  cited  (threats) ;  People  v.  Smith,  104  N.  Y. 
491,  58  Am.  Kep.  537,  10  N.  E.  873  (dying  declarations) ;  Com,  v.  Sturti- 
vant,  117  Mass.  122,  10  Am.  Rep.  401  (qualifications  of  expert) ;  Com. 
v.  Co€,  115  Mass.  481  (proof  of  standard  of  comparison  of  handwrit- 
ing) ;  State  v.  Harris,  45  La.  Ann.  842,  13  So.  199  (threats) ;  Com.  v. 
Sullivan,  156  Mass.  229,  30  N.  E.  1023  (sufficiency  of  notice  to  warrant 
introduction  of  secondary  evidence) ;  State  v.  Miller,  42  La.  Ann.  1186, 
8  So.  309  (confessions) ;  Com.  v.  Bretcer,  164  Mass.  577,  42  N.  E.  92  (dy- 
ing declarations) ;  State  v.  MoKenzie,  144  Mo.  40,  45  S.  W.  1117  (volun- 
tary character  of  confession) ;  People  v.  Kinney,  124  Mich.  486,  83  N. 
W.  147  (qualification  of  nonexpert  witness). 

For  further  illustrations  see  post,  Division  XXXIX.  §§12,  15,  18. 

52.  Hearing  in  presence  of  jury. 

It  is  not  error  to  hear  the  evidence^  and  argument^  upon  such  a 
preliminary  question  in  the  hearing  of  the  jury,  if  they  are  given  to 
understand  that  the  evidence  is  not  for  them. 

But  the  court  may,  at  its  discretion,  do  so  in  the  absence  of  the 
jury.* 

^People  T.  Smith,  104  N.  Y.  491,  58  Am.  Rep.  537,  10  N.  E.  873  (dying 
declarations;  so  held,  even  though  in  hearing  the  preliminary  proof  the 
judge  allowed  the  proposed  evidence,  the  competency  of  which  was  in 
question,  to  be  given  in  full) ;  State  v.  Cain,  20  W.  Va.  679  (dying  dec- 
larations; the  court  here  laid  some  stress  on  the  fact  that  the  judge 
admonished  the  jury  that  the  evidence  was  not  for  them) ;  State  v.  Shaf- 
fer, 23  Or.  555,  32  Pac.  545;  State  v.  Murdy,  81  Iowa,  603,  47  N.  W. 
867  (dying  declarations) ;  Shepherd  v.  State,  31  Neb.  389,  47  N.  W.  1118 
(voluntary  character  of  confession) ;  Lefevre  v.  State,  50  Ohio  St.  584, 
35  N.  E.  523;  Austin  v.  Com.  19  Ky.  L.  Rep.  474,  40  S.  W.  905;  Sims 
V.  State,  36  Tex.  Grim.  Rep.  154,  36  S.  W.  256. 

*State  V.  Wood,  53  N.  H.  484. 

'State  V.  Wood,  63  N.  H.  484;  Driggers  v.  State,  38  Fla.  7,  20  So.  758; 
State  V.  Row,  81  Iowa,  138,  46  N.  W.  »72. 

88.  Cogency  of  preliminary  proof. 

When  the  competency  of  evidence  depends  upon  the  determination 
of  an  incidental  fact  by  the  court,  such  fact  need  not  be  established 
by  a  weight  of  evidence  amounting  to  a  demonstration.  It  is  only 
necessary  that  there  should  be  so  much  evidence  as  to  make  it  proper 
to  submit  the  whole  testimony  to  the  jury,* 

V 

^Com.  V.  Robinson,  146  Mass.  571,  16  N.  K  452. 
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VL  Steikino  out. 

54.  Bight  to  strike  out. 

If  illegal  evidence  has  been  received  against  objection,  or  upon 
a  promise  to  render  it  competent,  and  the  promise  is  not  kept,  the 
accused  is  entitled  to  have  it  struck  out  on  motion.^ 

So  also  of  the  testimony  of  a  witness  for  the  prosecution  whom  the 
accused  has  had  no  opportunity  to  cross-examine.' 

But  a  party  calling  out  illegal  testimony  has  no  right  to  have  it 
excluded  on  his  own  motion,  and  it  is  error  to  grant  his  motion  to 
exclude  it  over  his  adversary's  objection.* 

^DilUn  V.  People,  S  Mich.  357;  Zell  y.  Com.  94  Pa.  258.    These  caaea  hold 
that  merely  instructing  the  jury  to  disregard  it  does  not  cure  the  «^. 
ror.    Compare  Hoyt  v.  Utah,  120  U.  S.  430,  30  L.  ed.  708,  7  Sap.  Ct. 
Rep.  614. 

For  other  authorities  on  this  question,  see  supra,  |  7 ;  and  Civil  Trial  Brief, 
chapter  XII.,  generally. 

'People  y.  Cole,  43  N.  Y.  508.    And  see  eupra,  I  43. 

^Oliver  v.  State,  94  Ala.  Ill,  10  So.  428. 

56.  —  omission  of  objection. 

The  failure  to  object  before  an  answer  was  made,  if  the  grounds 
of  objection  were  then  apparent,  precludes  a  subsequent  motion  to 
strike  out  the  answer.^ 

^People  y.  Chacon,  102  K.  Y.  669,  6  K.  E.  303  (so  holding  even  where  the 
objection  was  that  the  witness  was  apparently  proceeding  to  repeat  an 
improper  answer  which  had  been  already  struck  out  Counsel  cannot  lie 
by  and  speculate  on  the  chances  of  first  hearing  what  the  witness  will 
testify  to,  and  then«  when  he  finds  the  testimony  unsatisfactory,  move 
to  strike  it  out) ;  State  v.  Wright,  98  Iowa,  702,  68  N.  W.  440;  Exon  v. 
State  (Tex.  Crim.  App.)  33  S.  W.  336;  Malry  v.  State,  71  Miss.  716, 
14  So.  267;  Traylor  v.  State,  100  Ala.  142,  14  So.  634;  People  v.  tfeUm, 
85  Cal.  421,  24  Pac.  1006;  Goldman  y.  State,  75  Md.  621,  23  AU.  1097; 
State  y.  Marcka,  140  Mo.  656,  41  S.  W.  973,  43  &  W.  1095. 


XXXIX.— RULES  OF  EVIDENCE. 


L  AOOOICPUOB  A8  A  WITNXSS. 

1.  Competency^     for     the 

prosecution;      discre- 
tion of  court* 

2.  — joint  trial. 

3.  ^separate  trials. 

4.  Oompetency    for    each 

other. 
6.  — joint  indictment. 

6.  —  ^how    made    com- 

petent. 

7.  Effect  of  plea  or  ver- 

dict. 

8.  Consent  of  court. 
0.  — of  witness. 

10.  Extent  of  privilege. 

11.  Waiver  of  privilege. 

12.  Cross-examination      of 

accomplice. 

13.  Right  to  prove  agree- 

ment to  testify. 

n.  AoOOmfTS  AlfD  PAPEBS. 

14.  Compulsory       produo- 

tion. 

15.  Statutory   presumption 

from  new  production, 
m.  Accused  as  a  wmncss. 

16.  Accused  as  a  witness; 

competency. 

17.  What  law  applicable  in 

United  States  court. 

18.  Accused  competent  al- 

though a  convict. 
10.  Bights  as  a  party. 

20.  —  to  have  aid  of  coun- 

sel on  examination. 

21.  — explanations  of   in- 

tent. 

22.  Court  may  interrogate. 

23.  Cross    -    examination; 

within  the  limits  of 
direct. 

24.  — relevant  to  the  is- 

sue,   irrespective    of 
limits  of  direct. 

Abb.  Cr.— 23. 


25.  Cross-examination    af- 

fecting credit  as  a 
witness. 

26.  — specific  facts  affect- 

ing credit;  general 
rule. 

27.  ^-  commission  of  an  of- 

fense. 

28.  — imprisonment. 

29.  — as   to  acts   of  con- 

sciousness of  guilt. 

80.  — domestic    relations; 

vagrancy. 

81.  Discretionary  power  of 

the  court  to  exclude 
disparaging  q  u  e  s- 
tions. 

82.  Cross-examining  as  to 

previous  inconsistent 
statements. 

83.  -—privileged  communi- 

cations. 

84.  Statutory     limits     of 

cross-examination. 

86.  Aid  of  counsel. 

80.  Recalling    for    further 
cross-examination. 

87.  — answer  not  relevant 

to  merits. 

88.  — exceptions     to    the 

rule. 
80.  Impeaching    by    other 
witnesses. 

40.  — by  proof  of  oonvic- 

tion  of  felony. 
IV.  Admissions. 

41.  Distinction  between  ad- 

mission and  confes- 
sion. 

42.  Date  of  admission. 

43.  Statements  by  accused 

to  the  court 
44. —  of  fact  which  wit- 
ness might  prove. 
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45.  —  —  what  witness 
would  testify. 

46. impeacbing    saeh 

witness. 

47.  — producing   the   wit- 

ness to  oontradiet. 

48.  Admission  on  a  former 

trial. 

49.  Admission  by  oounseL 

60.  —  by  prosecutor. 

61.  Admissions   or   confes- 

sions of  third  person 
in  exoneration  of  the 
accused. 

62.  RebuttaL 

63.  Admission  contradicted 

by  disproof  of  fact 
admitted. 

V.  AFTIDAyiTS. 

64.  Affidavits  used  by  the 

accused  competent 
against  him. 

66. and  falsity  shown, 

if  relevant. 

66. falsity  cannot  be 

shown  if  not  rele- 
vant. 

VI.  AuBi. 

67.  Declarations     of     ac- 

cused. 

68.  — contradicting. 

60.  — by  evidence  of  pres- 
ence. 

VII.  AnOTHSB  OFFEITSB. 

60.  General  rule. 

61.  ^  exceptions;        fact 

common  to  both  of- 
fenses. 

VIII.  Attempts. 

62.  Attempt    at    previous 

commission. 

IX.  Best  and  sbooitoabt. 

63.  No  best  or  secondary 

witnesses. 

64.  Collateral  facts. 

66.  — on  cross-examina- 
tion. 

66.  Condition  of  personal 
property. 


67.  Identity    of    persontl 

property. 

68.  Forgery. 

69.  Preliminary     examina- 

tion and  conf  essions. 

70.  Court  records. 

71.  Recorded  instrument 

72.  SUtute. 

73.  Negativing  existence  of 

instrument  that 
should    be    recorded. 

74.  Oral  admission  of  ac- 

cused by  fact  prora- 
able  only  by  writing. 

75.  Official  character. 

76.  Foundation  for  second- 

ary. 

77.  —  how  laid  by  proseco- 

tion. 

78.  — loss. 

79.  — by  negligence. 

80.  —  document      b^ond 

the  jurisdiction. 

81.  — document  in  posses- 

sion   of    one    crimi- 
nated thereby. 

82.  —  existence   of  better 

evidence  must  dearly 
appear. 

83.  — notice    to   produce; 

necessity. 

84.  —  time  of  service. 

85.  — sufficiency. 

86.  — secondary     evidence 

of    suppressed   docu- 
ment. 

87.  — of  examination. 
X.  Books. 

88.  Books  of  science. 
XI.  Chabaoteb. 

89.  Prosecution  cannot  at- 

tack in  first  instance. 

90.  Competency     for     de- 

fense. 

91.  —  disposition  not  com- 

petent in  excuse. 

iMS.  Competency  of  prose- 
cution. 

93.  — rebuttal  confined  to 
specific  trait 
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94.  -^ispoBition  not  com- 

petent   on    part  of 
proseeution. 

95.  Qualification    of  wit- 


96.  Limit  of  time; 

97.  Actoal  disposition  not 

competent. 

98.  Particular     acta     not 

competent. 
99. explaining. 

100.  Explaining  reports. 

101.  Doubt  not  neoessaiy, 

102.  Cross-examination. 

XU.  COKISSSIONS. 

103.  Preliminary  proof  as 

to  voluntary  charac- 
ter. 

104.  What  are  confessions 

within  the  rule  as  to 
▼oluntarineBs;  ges- 
tures. 

105.  — act    or    statement 

leading  to  discovery. 

106.  ^-  incriminating    an- 

other. 

107.  — documents. 

108.  —*  written   and   sepa- 

rate oral  confession. 

109.  —  indirect     evidence 

of  consciousness  of 
guilt. 

110.  — denial  of  guilt. 

111.  Prima   facie   evidence 

of  voluntariness. 

112.  Preliminary    question 

to  be  tried  by  judge. 

113.  Presence  of  jury. 

114.  Right   to   cross-exam- 

ine. 

115.  Bight  to  adduce  other 

evidence. 

116.  What       involuntary; 

duress  by  unofficial 
captors. 

117.  —  consciousness      of 

danger. 

118.  — confession    to    offi- 

cer while  in  custody. 


119.  —  Ql^^al  custody. 

120.  —  answering      ques- 

tions. 
121.^  no  warning. 

122.  — previous  advice. 

123.  — collateral     induce- 

ment. 

124.  »  artifice. 

125.  — expectation    of    le- 

niency. 

126.  Broken     promise     to 

turn  state's  evidence. 

127.  Befusal  of  promise  of 

immunity. 

128.  Encouraging    to    tell 

the  truth. 

129.  Intoxication     at    the 

time   of  confes8i<m. 

180.  —  liquor  furnished  by 
officer. 

131.  Improper  Influence 
presumed  to  contin- 
ue. 

182.  Qualification  of  wit- 
ness to  prove  confes- 
sion. 

133.  Confession  of  another 

oflenae. 

134.  Qualifying  sUte- 

ments. 

135.  Testimony  of  accused 

to  his  own  mental 
state. 

136.  Doubtful  case. 

137.  Subsequent  disclosure 

of  nonvoluntariness. 

138.  Evidence  of  intoxica- 

tion to  impair  effect 
of  confession. 

139.  Cross-examining      ac- 

cused. 

Zm.  CONBOIOUBlfESS   OF  GUILT. 

140.  Qeneral  rule. 

141.  Befusal      to      allow 

search. 

142.  Falsehood. 

143.  Confronting  with  con- 

sequences  of  crime;. 

144.  Flight. 
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146.  UnsQOOMshil  inqoiiy. 

146.  Meant  of  flight. 

147.  —  occasioii  oi   flight 

148.  —rebuttal. 

140. refnuning   from 

flight,  or  returning. 

160.  Explaining       absence 

from  the  triaL 
XIV.  CoirviOTS  AS  winrsssBs. 

161.  Common-law  rule. 

162.  Conviction;    how 

shown  as  affecting 
credibility. 

163.  Contradicting. 
XV.  Corpus  dkucti. 

154.  Corpus  deUetiy'whMtlB. 
156.  Order  of  proof. 

166.  Evidence  of  oorjnu  de- 

Ucti  not  incompe- 
tent merely  because 
relating  to  the  ao- 
eused. 

167.  Identification. 

168.  Criminal  intent. 

160.  Circumstantial       evi* 
denoe. 

160.  RebuttoL 

161.  Opinion  evidence. 

XVI.  COBBOBOBATION. 

162.  Order  of  proof. 

163.  Competency     of    evi* 

denoe  to  corroborate 
accomplice. 
XVIL  Dboiabations    or    thx    ao- 

OUSED. 

164.  Dedarationa    of    the 

accused     competent 
against  him. 
166.  Statements  before  tha 
offense. 

166.  Declarations  of  intent 

in  act  about  to  be 
done. 

167.  One  speaking  on  be- 

half of  others. 

168.  Declarations    of     ac- 

cused in  his  own 
favor. 

169.  Except  as  part  of  the 


170.  —  the      spontaaeiras 

cxprasion  of  condi- 
tion. 

171.  — explanation  of 

session. 

172.  —  completing    state- 

ment already  in  eri- 
denoe. 
XVIII.  Dbciaratiohs  or  oonfEDD* 

ATBB. 

173.  General  rule  —  narra- 

tive of  the  past 

174.  Limit  of  time. 

176.  Guilt  of  declarant,  ss 
principaL 

176.  Antecedent      dedsn- 

tions. 

177.  Offense   Incidental  to 

a    continuing    coa- 
spiracy. 

178.  General    design 

enough. 

179.  Guilt  of  declarant  sa 

against   himself  — 
names  of  others. 

180.  Assent  of  one  to  con- 

fession by  the  other. 

181.  Silence   and   oondnet 

182.  Degree  of  connection. 

183.  Order  of  proof. 

184.  Preliminary  pitx^. 
XIX.  Deootb,  DBTBCnvES,  nrroBM- 

BBS,    AND    SPIBS    AS 
WITHE8SB8. 

186.  Competency. 

186.  Confession    to   decoy. 

187.  Right  of  explanation. 

188.  Partieipation,  when  a 

defense. 

189.  Encouragement        by 

complainant. 
XX.  Demeakob. 

190.  Competency. 

191.  How  Proved. 

XXI.  DtINO  DECLABATI0H8. 

192.  Belief    in    impending 

death. 

193.  Keamess  of  death. 

194.  Not  generally  compe- 

tent. 
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195.  ''Oonf  Tontixig      aocns- 


» 


en. 
196.  Dedarations    oonaist* 

ing  of  opinions,  etc 
107.  Oompeteney    for    ao- 

eofled. 

ODKySBSATIOIf        OB 
DOOUlfKNT. 

198.  A  part  lets  in  alL 

XXIII.  Estoppel. 

199.  Not      applicable     in 

criminal  cases. 

XXIV.  EXFLAININO        OMISSION        OV 

KVXDEITGB. 

200.  Explanations    compe- 

tent. 

201.  —  but  not  by  imputa- 

tions against  the  ac- 
cused. 

XXV.  EZPKBIICENTS. 

202.  Experiments       before 

the  juiy. 

203.  Evidence    of    experi- 

ments out  of  court. 

XXVI.  FUOHT. 

204.  Ckmipetency. 

XXVII.  FOBMEB     ACQXnTTAI^     OONTIO- 

TION,    OB    JXOPABDT. 

205.  Former    acquittal    or 

conviction  of  accom- 
plice. 

206.  Beoord  necessary. 

207.  Evidence  of    identity 

of  offense  necessary. 

208.  Former         jeopardy; 

ground      for      dis- 
chaige. 

XX  V  111.  Gbmebal  issue. 
200.  Effect 
XXIX.  Good  Faith. 

210.  When  competent. 
XXX.  Iksanitt. 

211.  Insane  witness. 

212.  Insanity;  how  proved, 

repute. 

213.  Somnambulism. 

214.  Declarations. 

215.  Conduct  and  circnm- 


216.  Hereditary  insanity. 

217.  Evidence    freely 

ceived. 

218.  Weak-mindedness. 

219.  Eccentricity. 

220.  Opinion  of  expert  as 

to  mental  soundness. 

221.  — of    ordinaiy    wit- 


222.  Doubt  of  expert 

223.  Rebutting. 
XXXI.  iNSPBcnoH. 

224.  Exhibiting  chatteL 

225.  Exhibiting 

identity. 

226.  — age. 

227.  ~of  infant 

228.  Intimacy  — parent* 

age. 

229.  Inspection  of  defend- 

ant's   person — oom- 
pulsoiy. 

230.  — comparison  —com- 

pulsory. 

231.  — voluntary. 
232. rebuttal. 

233.  Comparisons    by  wit- 

nesses   other    than 
the  accused. 

234.  Photographs. 

235.  Diagrams. 
XXXII.  Intbmt  Am)  knowlbdgb. 

236.  Other  offenses. 

237.  — connection    of   the 

offenses. 
238. in  point  of  time. 

239.  Presimiption    of  pre- 

vious knowledge  or 
intent 

240.  Evidence  of  character. 

241.  Repelling       presimip- 

tion of  mistake. 

242.  Neglect    deemed    in- 

tentional. 

243.  Previous      statements 

or  preparations. 

244.  Falsity  of  declarations 

of  accused. 

245.  Gk)od  faith   and  mii^ 

take  of  law. 
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246.  Good  faith  and  mis- 

take of  fact 

247.  Cireamstantial     eri* 

denee  of  intent. 

248.  Circumstantial     evi- 

dence in  rebuttaL 

249.  Testimony  of  the  ac- 

cused as  to  his  in- 
tent. 
yXXTTT.  Ihtoxxoation. 

260.  As    bearing    on  in- 

tent. 

261.  Susceptibility  to  in- 

toxicants. 

262.  Intoxication  in  sup- 

port of  alibi. 
XXXIV.  Lrrms. 

263.  Incriminating      let- 

ters. 

264.  —  by  possession  and 

handwriting  of  ac- 
cused. 
XXXV.  MmoATiON. 

266.  Where  jury  fix  pun- 
ishment. 
XXXVI.  MonvB. 

266.  Competency. 

267.  Order  of  proof. 

268.  Details     of     contro- 

versy. 
260.  Testimony     of     ac- 
cused  or   witness. 

260.  Cross-examination. 

261.  Right  of  rebuttal. 
XXXVn.  PBmciPAL  Am)  aocessobt. 

262.  Conviction  of  princi- 

pal. 

XXXVm.  PUNISHlfENT. 

263.  Evidence  when  jury 

fix  punishment. 

264.  Mitigation    of   pun- 

ishment. 
XXXIX.  Reixbbnce    to    thibd  per- 
son rOB  nfFOBMA- 
TIOK. 

266.  Limits    of   the  rule. 
XL.  Res  obstak. 

266.  Connection  with  the 

event. 

267.  The  whole  re$  getim 

admissible. 


268.  Previous  deeUisr 
tioos. 

260.  Declarations  depend- 
ing on  the  credit  of 
the  declarant. 

270.  Rea    gestm    involving 

another  offense. 

271.  Slight     corroboration 

competent. 

272.  Acts  and  dedaratioos 

of  third  persons. 

273.  Declarati<ms    of    an- 

other as  to  intent  in 
contemplated  act 

274.  ISvidence  in  favor  of 

accused. 
276.  Act  admits    conv^ss- 
tion. 

276.  Tangible  evidence. 

XLI.  SECOIfO  OFFEirSE. 

277.  Competency. 

278.  Limitations. 

270.  Effect  as  bearing  on 
character. 

280.  Identity  of  person. 

281.  Identity  of  offense. 
XLII.  Silence  as  ait  Aoicissioif. 

282.  General  rule. 

283.  — although  under  ar- 

rest. 

284.  — statements      made 

by  one  who  is  not  a 
competent     witness. 
286.  Silence     at     judicial 
hearing. 

286.  Unauthorised    exami- 

nation. 

287.  Form  of  question. 

288.  Witness     must     have 

heard  response  if 
any. 
280.  Statement  only  impli- 
cating another  than 
the  accused  not  ad- 
missible. 

200.  Explanation     of      si- 

lence consistent  with 
innocence. 

201.  Response. 
XLUI.  Stenooraphebs'  Mnroiss. 

202.  Interpreted  testimony. 


ZZXEC — BXJUSa  OF  JCYIDENOB, 


859 


£93.  Authentication. 
XLiy.  Surplusage. 

294.  The  modem  teet. 

XLV.  Tampebiko  with    witkess  OB 

JTJBOR. 

295.  Competency^  of   evidence 

of. 

296.  Supplying  testimony  of 

witness  kept  away. 
XLVI.  TESTiMoirr    given    nr    fo&meb 

PBOOEBDINGS. 

297.  Testimony  of  accused  at 

his  preliminary  exam- 
ination, or  as  a  sus* 
pect  at  inquest. 

298.  Testimony  of  accused  as 

a  witness  at  the  in* 
quest. 
299:  Testimony  of  accused  on 
any  previous  judicial 
or  official  investiga- 
tion. 

300.  Testimony     on     former 

trial  of  same  cause. 

301.  Falsity  of  testimony  on 

former  trial. 

302.  Testimony  of  absent  wit- 

ness on  former  trial. 

303.  —  on  preliminary  exam« 

ination. 

304.  What  is  former  trial. 
306.  Omission  of  cross-exam- 
ination. 


306.  Proof  of  death. 

307.  Mode  of  proving  tes- 

timony. 

308.  Bill  of  exceptions. 

309.  Substance  enough. 

310.  Preliminary    question 

for  the  court. 
XLVII.  Threats. 

311.  Threats    by    the    ac- 

cused. 

312.  — remoteness. 

313.  — ambiguousness. 

314.  Witness  hearing  only 

part. 

315.  Acts  and  gestures. 

316.  Threats   by   deceased. 

317.  — anticipatoiy  rebut- 

taL 
XLVIII.  Vabiance. 

318.  The  modem  test. 
XLIX.  Venue. 

319.  Hearsay. 

320.  Offense  in  or  partly 

in  another  jurisdic- 
tion. 

321.  Offense   the   place  of 

which   is   imknown. 
L.  View. 

322.  General  rule. 

323.  Who   may   point   out 

the  place. 

324.  Presence    of    the    ac- 

cused. 


I.  Accomplice  as  a  witness. 

[The  general  principle  is  that  aoeomplices  are  now  competent  for 
or  against  each  other,  unless  jointly  indicted;  and  even  if  jointly 
indicted,  they  are  competent  against  each  other  if  separately  tried. 
Bnt  the  courta  have  a  discretion  whether  to  allow  one  to  be  used 
against  the  other,  because  this  may  imply  a  promise  of  immunity. 
As  to  who  is  an  accomplice,  see  post.  Division  XLIL] 


1.  Competency  for  the  prosecution ;  discretion  of  conrt. 

Accomplices,  whether  related  as  principal  and  accessory,  or  equally 
concerned  in  guilt,  are,  except  on  a  joint  trial  of  a  joint  indictment, 
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competent  witnesses  for  the  prosecution.^  But  the  court  has  power 
to  refuse  to  allow  the  testimony  of  one  who  has  not  been  finally 
convicted  to  be  received  against  his  accomplice,  because  of  public 
policy,  in  view  of  the  implied  promise  of  immunity  which  results 
from  receiving  his  testimony.* 

^People  y.  Whipple,  9  Cow.  707;  Btate  ▼.  Biewari,  142  Ho.  412,  44  8.  W. 
240;  State  v.  Riney^  137  Mo.  10^  38  8.  W.  718;  Brown  v.  State  (Fla.) 
27  So.  869. 

In  People  v.  Lehman,  2  Barb.  210,  tho  court  sajs:  'TPhe  law  ia  wdl  aetr 
tied  that  a  principal  is  a  oompetent  witness  against  an  aoeessoiy.  So  also 
are  acoomplicss  against  the  copartners  in  crime."  See  also  People  ▼.  Ooe- 
telle,  1  Denio,  83  (the  rule  is  unquestioned,  though  the  former  idea, 
that  the  woman  is  an  accomplice  in  an  abortion  practised  on  herself.  Is 
now  abandoned) ;  AlUeon  ▼.  State,  14  Tex.  App.  402  (where  it  is  held, 
under  Tex.  Code  Grim.  Proe.  art.  730,  to  be  no  error  to  admit  an  ac- 
complice as  a  witness  for  the  state  where  the  defendant  was  separately 
indicted  and  separately  tried).  And  see  authorities  under  tnfro^  fi 
4-6. 

It  makes  no  difference  that  he  is  induced  to  testify  by  a  promise  of  im- 
mimity;  for  the  rule  that  a  confession  so  induced  is  not  competent  ap- 
plies only  to  confessions  by  the  accused.    People  t.  (yNeil,  48  Hun,  36. 

The  arrest  of  one  on  suspicion  of  complicity  in  a  homicide  is  not  ground 
for  excluding  his  testimony  in  a  prosecution  for  murder.  Even  though 
an  accomplice  he  would  still  be  competent,  that  fact  going  to  the  weight, 
and  not  to  the  competency,  of  his  testimony.  State  y.  Reed,  60  La.  Ann. 
900,  24  So.  131. 

In  Montana  by  express  statute  an  accomplice  is  a  competent  witness  for  or 
against  one  jointly  concerned  in  the  commission  of  an  offense;  and  he 
is  not  rendered  incompetent  because  of  any  immunity  offered  him,  ncur 
is  his  testimony  subject  to  rules  governing  admissions  by  a  person  cm 
trial.  State  y.  Qeddes,  22  Mont.  68,  65  Pac.  919,  Citing  Vaughan  ▼. 
State,  67  Ark.  1,  20  S.  W.  588;  BUuOc  y.  State,  69  Wis.  471,  18  N.  W. 
467 ;  People  y.  (yifeU,  48  Hun,  36. 

In  Indiana  hy  express  statute  accomplices  are  competent  witnesses  where 
they  consent  to  testify.  The  statute  imposes  no  limitations  and  creates 
no  exceptions.  Convaay  y.  State,  118  Ind.  482,  21  N.  E.  285,  and  cases 
cited. 

In  Minnesota,  prior  to  the  amendment  of  1868  to  Qen.  Stat.  1866,  chap.  73, 
I  7,  one  defendant  was  not  competent  to  become  a  witness  for  or  against 
his  codefendant  until  convicted,  acquitted,  or  discharged.  The  amend- 
ment established  a  new  rule;  and,  on  a  trial  of  one  defendant  under  & 
joint  indictment  against  two,  his  codefendant  may  offer  himself  as  & 
witness,  and  give  testimony  in  behalf  of  the  state  against  the  defendant 
on  trial.    State  y.  Thaden,  43  Minn.  326,  46  N.  W.  614. 

Under  act  of  Congress  March  16,  1878  (20  Stat,  at  L.  30,  disp.  37),  pro- 
viding that  in  the  trial  of  persons  charged  with  criminal  offenses  in 
the  courts  of  the  United  States  "the  person  so  charged  shall,  at  his  own 
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nqnest^  but  not  otherwise^  be  a  oompetent  witnesB,"  one  of  two  defend- 
ants jointly  indicted  and  tried  may,  at  his  own  request,  be  examined 
as  a  witness  by  the  government.  Wolf  son  v.  United  Blatet,  41  C.  G.  A. 
422,  101  Fed.  430,  102  Fed.  134.  "This  statute,"  said  the  courts  "in  terms, 
makes  a  defendant  a  competent  witness.  The  statute  does  not  say  'a  com- 
petent witness  for  himself.'  It  does  not  say  'a  competent  witness  for  the 
government,'  He  is  made  simply,  'at  his  own  request,  but  not  otherwise,' 
a  competent  witness.  It  would  clearly  be  improper  for  the  government, 
while  he  was  on  trial,  in  the  absence  of  a  request  on  his  part,  to  call 
him  as  a  witness.  The  purpose  of  the  law  was  to  make  defendants  com- 
petent witnesses,  but  at  the  same  time  to  preserve  to  them  the  right 
to  remain  silent  without  prejudice.  When  any  defendant  chooses  to  tes- 
tify, the  statute  permits  him  to  do  so.  It  does  not  matter  whether  his 
testimony  is  for  or  against  himself^  or  for  or  against  his  codefendant. 
The  only  limitation  in  the  statute  is  that  he  shall  not  be  made  a  witness 
except  on  his  own  request.  Being  sworn  as  a  witness  at  his  own  request, 
he  is  amenable,  generally,  to  the  rules  governing  other  witnesses.  He 
oould  testify  against  or  for  his  codefendant  on  trial  with  him,  because  the 
only  reason  why  he  could  not  do  so  at  common  law  was  that  he  was  a 
party  to  the  record,  and  interested  in  the  case.  In  other  words,  the  only 
common-law  reason  for  his  exclusion  was  that  he  was  a  defendant  also 
on  trial.  The  statute  clearly  removes  that  objection.  The  fact  that  two 
defendants  were  on  trial  does  not  prevent  the  statute  applying.  There 
is  nothing  in  it  to  confine  its  operation  to  cases  where  but  a  single  de- 
fendant is  named  in  the  indictment.  At  the  time  the  statute  was  passed 
the  law  permitted  two  or  more  defendants  to  be  jointly  indicted.  It  was 
left  in  the  discretion  of  the  court  to  grant  or  refuse  separate  trials. 
United  States  v.  Marchant,  12  Wheat.  480,  6  L.  ed.  700.  The  Congress 
surely  meant  that  this  statute  should  be  applied  to  cases  where  several 
defendants  were  indicted  together,  so  as  to  make  each  of  them  a  compe- 
tent witness;  otherwise  it  would  have  been  left  in  the  discretion  of  the 
coart,  where  more  than  one  were  in  the  same  indictment,  to  abrogate  the 
statute  hy  refusing  a  severance." 

^People  V.  Whipple,  0  Cow.  707.  On  motion  to  examine  principal  against 
accessory  on  trial  of  accessory,  after  conviction  of  principal,  but  before 
judgment  thereon,  held  that  he  was  competent;  but  the  court  in  its 
discretion  should  refuse  to  allow  him  to  be  used  as  a  witness.  Duer,  Ch. 
J.,  says:  "The  principle  deducible  from  the  cases  undoubtedly  is  that 
an  accomplice,  although  a  competent  witness  against  the  associates  and 
partners  of  his  guilty  is  nevertheless  only  admissible  from  reasons  of 
judicial  necessity  and  policy,  and  in  furtherance  of  the  essential  ends 
of  public  justice.  And  the  question  always  addresses  itself  to  the  dis- 
cretion of  the  court;  not  to  their  judgment  as  to  the  general  competency 
of  the  witness,  but  to  their  sound  l^gal  discretion,  whether,  upon  a  full 
consideration  of  the  facts  and  circumstances  of  the  case,  he  shall  be  per- 
mitted to  testify  under  an  implied  promise  of  pardon,  which  vests  in  him 
an  equitable  title  thereto  if  he  speaks  the  truth.  .  .  •  The  motion 
now  made,  being  thus  addressed  to  our  discretion,  is  to  be  regarded  in 
the  same  light  as  if,  instead  of  it,  the  public  prosecutor  had  moved  the 
court  to  suspend  sentence  upon  Strang  [witness],   that   he   might  be 
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admitted  as  a  witness  against  the  prisoner.  And  it  is  so  to  be  regarded, 
because  his  competency>  after  oonvietion,  rests  on  the  possibility  of  the 
judgment  against  him  being  arrested,  and  the  present  conTiction  set 
aside  for  irregularity  or  error.  It  is»  moreoTer,  to  be  considered  as  if 
Strang  had  already  been  admitted  as  a  witness,  had  testified  for  the 
people  on  the  present  trial  in  the  character  of  an  accomplice^  had  told 
the  whole  truth  to  the  satisfaction  of  the  court,  and  by  himself  or  his 
counsel  now  claimed  of  us  to  suspend  the  sentence  of  the  law  and  rec- 
ommend him  for  pardon." 

2.  —  joint  trial. 

If  joindj  indicted  it  is  discretionary  with  tlio  court  or  district 
attorney  to  allow  a  noll6  prosequi  as  to  an  accomplice/  or  the  court 
may  direct  his  acquittal,*  or,  even  after  verdict,  suspend  sentence  if 
necessary,'  in  order  to  enable  the  prosecution  to  call  the  accomplice 
as  a  witness. 

This  discretion  is  to  be  exercised  in  view  of  the  fact  that  to  use 
the  accomplice  as  a  witness  for  the  state  without  previous  acquittal 
impliedly  promises  him  immunity  from  punishment.* 

The  power  may  be  exercised  at  the  trial,  and  without  previous 
application  or  formal  order.* 

^Linaday  v.  People,  63  K.  T.  143  (held  discretionary,  and  no  error  to  grant 
the  district  attorney's  application  at  the  trial  for  leave  to  enter  a  noL 
proa,  as  to  one  of  the  joint  defendants,  to  render  him  competent  against 
the  other) ;  State  v.  C^raham,  41  N.  J.  L.  15,  32  Am.  Kep.  174  (holding 
that  the  court  may  assent  to  the  entering  of  a  nol,  proa,  by  the  at- 
torney general  for  the  purpose  of  qualifying  a  joint  defendant  as  a  wit- 
ness for  the  state) ;  Bolton  ▼.  State  (Tex.  Grim.  App.)  43  S.  W.  9S4; 
Love  y.  People,  160  m.  501,  32  L.  R.  A.  139,  43  N.  E.  710. 

The  authority  or  power  on  the  part  of  the  state  to  dismiss  a  case  against 
a  defendant  and  record  his  testimony  against  a  oodefendant,  under  Tex. 
Code  Grim.  Proc.  1895,  art.  709,  providing  that  the  attorney  represent^ 
ing  the  state  may  at  any  time  under  the  rules  provided  in  art.  37  dis- 
miss a  prosecution  as  to  one  or  more  defendants  jointly  indicted  with 
others,  and  that  the  person  so  discharged  may  be  introduced  as  a  witness 
by  either  party,  extends  only  to  the  particular  case  on  trial,  snd  not  to 
any  other  distinct  offense.  Eo  parte  Park,  37  Tex.  (Mm.  Rep.  590,  40 
B.  W.  300. 

Wate  V.  Graham,  41  N.  J.  L.  15,  32  Am.  Rep.  174.  Dictum,  that  the  court 
may  direct  acquittal  for  the  purpose,  or  accept  a  plea  admitting  guilt 
to  such  a  degree  as  in  the  opinion  of  the  court  is  requisite. 

^People  V.  Whipple,  9  Cow.  707,  716  {dictum). 

^lAnaday  v.  People,  63  N.  Y.  143,  and  State  v.  Graham,  41  K.  J.  L.  15,  32 
Am.  Rep.  174,  cited  aupra,  note  1.  Compare,  as  to  effect  of  refusal  to 
testify,  United  Statea  v.  Hinsf,  35  Fed.  272. 
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*IAnsday  T.  People,  63  N.  Y.  143  (cited  supra,  note  1),  where  the  court 
says:  'There  is  no  practice  in  this  state  requiring  a  previous  applica- 
tion or  a  formal  order  of  the  court  to  permit  an  accomplice  to  become 
a  witness  for  the  state." 

8.  —  separate  triali. 

Persons  jointly  indicted  are  made  competent  against  each  other 
by  directing  separate  trials,  provided  the  court  assents  to  receiving 
the  testimony.^ 

^Oilbert  y.  Cam.  21  Ky.  L.  Rep.  544,  61  S.  W.  S04;  WUUama  y.  State  (Fla.) 
27  So.  898;  People  y.  McCullough,  81  Mich.  25,  45  N.  W.  515;  amiih  v. 
Com.  00  Va.  750,  10  S.  £.  843;  Edwards  y.  State,  2  Wash.  201,  26  Pac. 
258. 

In  Wiwson  y.  People,  6  Park.  Crim.  Rep.  110,  it  is  said  they  are  competent 
against  each  other,  with  permission  of  the  court,  but  not  for  each  other 
though  separately  tried,  while  the  indictment  is  pending  against  them. 
See  also  Taylor  y.  People,  12  Hun,  212.  Following  Wixson  y.  People, 
and  disapproying  People  y.  Donnelly,  1  Abb.  Pr.  459. 

In  State  y.  Barrows,  76  Me.  401,  40  Am.  Rep.  620,  it  is  held,  reyiewing  au- 
thorities, no  error  to  admit  one  of  two,  jointly  indicted,  as  a  witness 
against  his  codefendant  upon  his  separate  trial,  although  the  indictment 
against  auch  witness  is  still  pending  and  to  it  he  has  pleaded  not  guilty. 

In  CarroU  y.  Sttkte,  5  Neb.  31,  it  is  held  that  a  joint  defendant  is  competent 
for  the  state  on  a  separate  trial,  though  not  acquitted  himsell  Citing 
Brown  y.  State,  18  Ohio  St.  500,  to  the  same  effect. 

In  JSoyes  y.  State,  41  N.  J.  L.  418,  it  is  held  no  error  to  admit  codefendant 
as  a  witness  for  the  state  upon  the  separate  trial  of  the  defendant. 

So  also  in  State  y.  Brien,  32  N.  J.  L.  414,  with  a  dictum  that  such  codefend- 
ant woold  also  be  a  competent  witness  for  the  defendant  under  the  same 
cireumstances. 

In  Allen  y.  State,  10  Ohio  St.  287,  it  is  held  no  error  to  admit  a  principal 
as  a  witness  against  his  accessory  and  codefendant  upon  his  separate 
trial,  for  it  makes  no  difference  whether  an  accomplice  is  indicted  or  not, 
as  he  is  a  competent  witness,  if  not  on  trial  at  the  same  time  with  his 
codefendant. 

4.  Competency  for  each  other. 

Accomplices,  whether  related  as  principal  and  accessory,  or  equally 
concerned  in  guilt,  are  competent  witnesses  for  each  other,  except 
when  under  a  joint  indictment.^ 

If  tried  under  joint  indictment^  whether  tried  together  or  sepa- 
rately, neither  is  competent  for  the  other.' 

^United  States  y.  Hunter,  1  Cranch  C.  C.  446,  Fed.  Cas.  No.  15,425.  It  was 
here  agreed  to  try  separate  indictments  for  joint  assault  at  the  same 
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time  by  the  same  jury;  and  it  was  held  that  the  attorney  lor  all  the  de- 
fendants oould  call  and  swear  one  as  a  witness  for  the  others,  as  til 
were  not  jointly  indicted. 

In  MeKenzie  ▼.  State,  24  Ark.  636,  the  defendant  called  as  a  witness  one 
who  had  been  jointly  indicted  with  him  for  the  crime,  but  as  to  whom 
a  noUe  pro$equi  had  been  entered,  and  against  whom  a  subsequent  sepa- 
rate indictment  was  still  pending;  held  reversible  error  to  exclude  him. 

In  Liicre  ▼.  State,  7  Baxt.  148,  one  indicted  for  stealing  a  horse  from  A 
was  offered  as  a  witness  upon  the  separate  trial  of  the  defendant,  sepa- 
rately indicted  for  stealing  a  horse  from  B  whidi  was  stolen  at  the 
same  time,  and  the  evidence  showed  that  the  defendant  and  the  witness 
had  been  found  together  in  possession  of  the  two  horses.  Held,  reversible 
error  to  ezdude  such  witness,  as  the  indictments  were  separate,  and  not 
for  the  same  offense;  for  accomplices  are  incompetent  for  each  other 
only  whoi  jointly  indicted,  or  at  least  when  indicted  for  the  same  of- 
fense. 

In  United  States  v.  Hantcay,  2  Wall.  Jr.  130,  Fed.  Cas.  No.  16,299,  on  the 
trial  of  a  defendant  separately  indicted  for  treason,  it  was  held  that 
one  jointly  indicted  with  defendant  and  others,  in  anothor  indictment 
still  pending,  for  the  same  offense,  was  a  competent  witness  for  the  de- 
fendant. 

Compare  Orutehfield  ▼•  State,  7  Tex.  App.  65  (holding  under  Teoc  Code 
Crim.  Proc.  art.  731,  no  error  to  admit  an  accomplice  as  witness  for 
defendant  upon  a  separate  trial  and  separate  indictments) ;  and  Jetikini 
y.  State,  30  Tex.  App.  379,  17  S.  W.  938  (holding  that  under  art.  731 
it  was  not  error  to  exclude  an  aooomplioe  who  was  being  prosecuted  ub- 
der  separate  information).  To  the  same  effect,  Day  v.  State,  27  Tex. 
App.  143,  11  S.  W.  36,  holding  also,  however,  that  the  indictments  must 
be  for  the  same  offense,  and  not  merely  for  similar  offenses^  and  that 
the  burden  is  upon  the  state  to  show  the  incompetency  of  a  witness  by 
showing  that  the  offense  was  the  same. 

The  reason  is  the  common-law  disqualification  of  a  party  to  the  record. 
See  Day  v.  State,  27  Tex.  App.  143,  11  S.  W.  36,  cited  supra.  Contra, 
Jeffriee  v.  C(m,  84  Ky.  237,  1  S.  W.  442;  State  v.  Qigher^  23  Iowa,  318; 
UcQinneee  v.  State,  4  Wyo.  115,  31  Pac  978. 

5.  —  joint  indiotment. 

Persons  jointly  indicted  are  not  made  competent  for  each  other 
imtil  the  charge  against  the  one  proposed  as  a  witness  has  been  dis- 
posed of.^  Merely  severing  in  trial  is  not,  before  verdict  or  noUe 
prosequi,  enough  to  remove  the  disqualification.^ 

^People  V.  Bill,  10  Johns.  96  (holding  that  it  is  ''a  technical  rule  of  evi- 
dence, and  one  well  settled,  that  a  party  in  the  same  suit  or  indictment 
cannot  be  a  witness  for  his  codefendant  until  he  has  been  first  acquitted 
or  at  least  convicted.  Whether  the  defendants  be  tried  jointly  or  sepa- 
rately does  not  vary  the  rule") ;  State  v.  Jones,  61  Me.  125  {dictum, 
that  'the  general  rule  of  law  is  that  parties  to  the  record  in  a 
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case  cannot  be  wifcneases  for  each  other.  .  .  .  There  are,  howeyer, 
exceptions  to  the  general  rule.  One  is  that  if  no  evidence  is  given 
against  one  of  several  joint  defendants  the  court  may  order  his  ac- 
quittal, and  he  may  be  used  as  a  witness  by  them;"  and  holding  it  re- 
versible  error  to  exclude  one  joint  defendant  as  a  witness  for  the  other 
after  such  joint  defendant  has  voluntarily  pleaded  guilty;  because  the 
charge  against  him  is  then  disposed  of,  and  he  is  no  longer  a  party  to 
the  issue  to  be  tried) . 

*People  V.  BUI,  10  Johns.  95.  Held  no  error  to  exclude  one  of  two  joint  de- 
fendants offered  as  a  witness  for  his  codefendant  on  his  separate  trial. 

People  y.  Williame,  19  Wend.  377;  Melntyre  v.  People,  9  N.  Y.  38;  and  Com. 
V.  Marsh,  10  Pick.  67,  all  cite  and  follow  People  v.  Bill,  supra,  on  this 
point. 

State  Y.  Dumphey,  4  Minn.  438,  Gil.  340,  cites  Baker  v.  United  States,  1 
Minn.  207,  Gil.  181,  and  both  follow  Com.  v.  Marsh,  supra,  in  holding  it 
no  error  to  exdude  such  a  witness. 

In  State  v.  Roberts,  15  Mo.  28,  it  was  held  no  error  to  exclude  a  codefend- 
ant as  a  witness  for  the  defendant  upon  his  separate  trial, — Overruling 
Cfarret  v.  State,  6  Mo.  1,  and  holding  that  such  a  witness  is  incompe- 
tent unless  acquitted  or  convicted. 

OolUer  y.  State,  20  Ark.  36,  and  State  v.  Dunlop,  65  N.  G.  288,  hold  that  an 
aooessoiy  jointly  indicted  with  the  deftodant  (principal)  cannot  be  a 
witness  for  him  on  his  separate  trial.  To  same  effect,  Warfield  y.  State, 
85  Tex.  730  (under  Texas  statute). 

In  United  States  y.  Beid,  12  How.  361,  13  L.  ed.  1023,  it  was  held  that  § 
34  of  the  judiciary  act  does  not  apply  to  trials  for  offenses  against  the 
United  States;  and  that  upon  the  separate  trial,  in  a  Federal  court,  of 
two  persons  jointly  indicted  for  an  offense  against  the  United  States, 
it  is  not  error  to  exdude  one  offered  as  a  witness  for  the  other,  notwith- 
standing such  evidence  would  have  been  competent  in  the  courts  of  the 
state  where  the  trial  was  had,  under  a  law  of  that  state.  Contra,  PeO' 
pie  ▼.  "Sewherry,  20  Gal.  439,  and  Poteete  v.  State,  9  Baxt.  261,  40  Am. 
Bep.  90  (both  holding  it  error  to  exclude  one  joint  defendant  as  a 
wiUiess  on  the  separate  trial  of  the  other) ;  State  v.  Brien,  32  N.  J.  L. 
414  (well-considered  dioium  that  an  accomplice  would  be  competent  on 
the  separate  trial  of  a  codefendant  even  though  jointly  indicted;  and 
held  no  error  to  allow  such  an  accomplice  to  testify  for  the  state) ;  Jones 
y.  State,  1  Ga.  610  {dietum,  that  joint  defendants  are  competent  wit- 
nesses for  each  other  when  tried  separately). 

And  statutes  have  changed  the  rule  in  many  jurisdictions.  Com.  v.  Broum, 
130  Mass.  279;  State  v.  Oigher,  23  Iowa,  318;  State  y.  Stewart,  51  Iowa, 
312,  1  N.  W.  646;  Marshall  v.  State,  8  Ind.  498;  Hwni  v.  State,  10  Ind. 
69;  lAjmer  v.  Com.  10  Gratt.  708;  Ma/rler  v.  State,  67  Ala.  65,  42  Am. 
Bep.  95. 

Where  persons  jointly  indicted  have  been  granted  a  severance,  it  is  not  er- 
ror for  the  court  to  refuse  to  allow  one  against  whom  the  indictment  is 
pending  to  testify  on  behalf  of  the  defense  on  the  trial  of  his  codefend- 
ant   Brooks  v.  State  (Tex.  Grim.  App.)  66  S.  W.  924. 
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6.  — — Ilow  made  eompetent 

The  court  has  power,  on  the  trial  of  a  joint  indictment,  to  sub- 
mit the  case  to  the  jury  as  to  one  of  the  accused,^  or  direct  an  ac- 
quittal,^ or  allow  a  nolle  prosequi^  as  to  him,  before  completing  the 
trial  as  to  the  other  accused,  in  order  to  render  the  former  compe- 
tent as  a  witness  for  the  latter. 

But  it  is  in  the  discretion  of  the  court  to  refuse  to  do  so.^ 

'In  People  ▼.  VermUyea,  7  Cow.  369,  Savage,  Ch.  J.,  said>  "Th«  propor 
course  was,  if  the  testimony  against  Davis  was  slight,  to  have  the  juiy 
pass  on  his  case,  and  then  introduce  him  as  a  witness  on  behalf  of  his 
eodefendants." 

*In  People  v.  BUI,  10  Johns.  W,  the  court  sajs:  '"Hie  practice  is,  when 
nothing  appears  against  one  of  the  defoadants,  for  the  court  to  direct 
his  immediate  acquittal,  so  that  the  other  defendant  may  use  him  ss  a 
witness."    See  also  8iate  v.  Roheri8t  16  Ho.  2S.  Dictum  to  same  effect 

*8tate  V.  Young,  39  N.  H.  283.  Diotum,  that  nothing  short  of  a  nolle  prot- 
equi  or  acquittal,  etc.,  will  render  a  joint  defendant  competent  for  hit 
codefendant;  and  holding  a  plea  of  nolo  contendere  inaufficioit 

'In  Com.  V.  Eastman,  1  Cush.  189,  48  Am.  Dec.  696,  it  is  held  discretionary 
whether  to  submit  the  case  of  one  joint  defendant  to  the  jury  to  make 
him  by  acquittal  competent  for  the  others.  The  judge  may  refuse  in  hU 
discretion,  even  if  he  thinks  the  weight  of  evidence  is  in  favor  of  such 
defendant;  for  the  defendants  have  no  l^gal  right  to  such  submissioD 
if  there  is  any  evidence  against  such  defendant. 

In  Fitzgerald  v.  State,  14  Mb.  413,  it  is  held  that  on  this  principle  it  is  no 
error  to  refuse  to  submit  the  case  of  one  of  the  defendants  to  the  jury 
so  as  to  qualify  him  as  a  witness  by  his  acquittal,  even  though  the  rec- 
ord shows  that  he  was  in  the  end  acquitted  when  the  case  of  both  de- 
fendants was  left  to  the  jury. 

7.  Effect  of  plea  or  verdict. 

A  verdict  of  guilty*  or  a  plea  of  guilty,*  if  aocepted,  removes  the 
disqualification  of  an  accomplice.  A  plea  of  nolo  contendere  does 
not.' 

*Wiw8on  V.  People,  6  Park.  Crini.  Rep.  119  {dictum,  that  persons  jointly 
indicted  may  be  witnesses  for  each  other  if  acquitted,  "and  even  if  con- 
victed, unless  it  be  for  a  crime  which  disqualifies,  and  then  sentence 
must  have  followed  the  conviction") ;  State  v.  Jones,  51  Me.  125.  See 
also  Com.  v.  Marsh,  10  Pick.  57,  58  (dictum,  that  "after  one  of  several 
defendants  has  been  convicted  by  his  own  confession  or  otherwise,  and 
the  conviction  does  not  make  him  incompetent,"  he  may  testify  for  or 
against  the  other  defendants,  for  after  conviction  he  is  no  longa  a 
party  to  the  issue) ;  Baker  v.  United  States,  1  Minn.  207,  Oil.  181 
{dictum,  that  a  judgment  against  a  joint  defendant,  or  a  discharge, 
would  render  him  competent  for  his  codefttidant^  and  thus  form  an  est- 
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ception  to  the  general  rule) ;  State  ▼.  Stotts,  26  Mo.  307  (holding  it 
reversible  error  to  exclude  a  joint  defendant  as  witness  for  the  defend^ 
ant,  where  such  joint  defendant  has  been  separately  tried  and  convicted^ 
and  the  only  punishment  was  a  fine,  even  though  not  paid). 

Btate  V.  SiUlivan,  20  R.  I.  114,  37  Atl.  673,  holds  that  a  witness  who  has 
been  convicted  of  the  same  crime  as  that  for  which  defendant  is  on 
trial,  and  is  serving  a  life  sentence  in  the  state  prison  therefor,  is  not 
incompetent  by  reason  of  such  facts ;  but  the  wdght  of  his  testimony  is 
for  the  jury. 

*Patter8on  v.  Com.  86  Ky.  313,  6  8.  W.  387;  State  v.  Aahwy,  49  La.  Ann. 
1741,  23  So.  322;  State  v.  Savage,  36  Or.  191,  60  Pac.  610,  61  Pac.  1128; 
State  V.  Magone,  32  Or.  206,  61  Pac.  452;  State  v.  Harrison,  66  Vt  523, 
29Att.  807. 

In  Com,  V.  Smith,  12  Met.  238,  one  of  two  jointly  indicted  pleaded  guilty, 
and  it  was  held  no  error  to  admit  him  as  a  witness  for  the  prosecution 
against  the  other.  Shaw,  Ch.  J.,  said:  "The  reason  [for  exclusion] 
does  not  apply  to  one  who,  by  conviction  on  his  own  confession,  has 
ceased  to  be  a  party  to  the  issue  to  be  tried." 

In  State  v.  Jones,  51  Ma  125,  it  was  held  reversible  error  to  exclude  a  co- 
defendant  offered  as  a  witness  for  the  defendant  after  a  plea  of  guilty 
on  the  part  of  the  codefendant.  Hie  court  said:  "After  a  party  has 
been  adjudged  guilty  or  not  guilty  by  a  verdict,  or  has  voluntarily  ad- 
mitted his  guilt  l^  plea,  he  has  no  longer  any  interest  in  the  pro- 
ceedings in  court  to  determine  the  guilt  or  innocence  of  the  others 
named  in  the  indictment.  'He  has  ceased  to  be  a  party  to  the  issue  to 
be  tried.' " 

In  Henderson  v.  State,  70  Ala.  23,  45  Am.  Rep.  72,  it  was  held  no  error  to 
exclude  a  codefendant  offered  as  a  witness  for  the  defendant  where  such 
codefendant  had  just  pleaded  guilty,  but  no  judgment  had  been  entered. 
The  court  held  that  nothing  short  of  an  order  of  severance,  or  an  ac- 
quittal, or  a  noUe  prosequi  would  qualify  the  accomplice.  But  Woodle^ 
V.  State,  103  Ala.  23,  15  So.  820,  holds  that  after  the  sentence  has  been 
pronounced  he  is  a  competent  witness  for  the  state. 

In  Btate  v.  Youngs  89  N.  H.  283,  it  was  held  that  a  plea  of  note  con-- 
tendere  did  not  render  one  defendant  upon  the  joint  trial  competent 
for  the  other.  Nothing  short  of  an  acquittal,  conviction,  or  a  nolle 
prosequi^  or  a  judgment  against  him  upon  his  confession,  would  do  so. 
See  also  State  v.  Queen,  65  N.  C.  464.  Diotum^  that  a  "submission"  of 
a  codefendant  would  not  suffice. 

8.  Ckmtent  of  court. 

The  permission  of  the  courts  when  required  as  a  condition  of  re- 
odYing  the  testimony  of  an  accomplice,  need  not  be  expressed  by 
previoxifl  order,  nor  in  any  particular  form.^ 

^Unsday  v.  People,  63  N.  Y.  143. 
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9.  —  of  witneit. 

The  consent  of  the  aooomplioe'  is  not  necessary  to  render  him  com- 
petent, although  it  may  be  to  procuring  the  permission  of  the  court, 
if  permission  be  necessary.  If  the  accomplice  does  not  consent  to 
testify  when  competent,  he  is  compellable,  by  either  side,  subject^ 
however,  to  the  privilege  of  a  witness  to  refuse  to  answer  criminet- 
ing  questions.^ 

^Th«  language  of  caaes  saying  that  the  aocomplioe  is  competent,  if  called 
with  his  consent,  is  to  be  understood  aa  referring  to  the  waiver  of  priT- 
ilc^ge,  or  to  a  statutory  provision  requiring  such  oonaenty  bb,  for  ei- 
ample,  in  Indiana. 

In  South  Dakota  one  jointly  indicted  with  another  for  given  offense  may, 
if  he  so  elects,  become  witness  for  the  state  against  his  oodefendant, 
without  having  been  first  dischaiged  from  the  information  as  required 
by  Dak.  Comp.  Laws,  ft}  7379,  7380,  under  {  7381,  subsequently  enacted, 
providing  that  in  the  trial  of  aU  indictments  and  other  prooeedings 
against  persons  charged  with  any  crime  the  person  charged  shall  at  his 
own  request  be  a  competent  witness.  Btate  v.  Bmith^  8  S.  D.  547,  67 
N.  W.  619. 

10.  Extent  of  privil^^. 

Where  there  is  a  statute  prohibiting  testimony  given  under  such 
circumstances  from  being  used  against  the  witness^  so  that  he  is  fully 
protected,  he  cannot  refuse  to  answer  on  the  ground  that  the  testi- 
mony would  tend  to  criminate.^ 

^Bedgood  v.  Btate,  116  Ind.  276,  17  N.  E.  621,  623. 

11.  Waiver  of  privilege. 

If  an  accomplice  voluntarily  commences  to  testify  as  a  witness, 
and  being  aware  of  his  privilege  gives  testimony  tending  to  criminate 
himself,  he  cannot  afterward  stop  short  of  full  disclosure,  by  claim- 
ing privilege.^ 

Worn.  V.  Price,  10  Gray,  472,  71  Am.  Bee.  668  (where  Metcalf,  J.,  says: 
"He  cannot  be  allowed  to  state  such  facts  only  as  he  pleases  to  state, 
and  to  withhold  other  facts," — Cited  and  approved  in  E»  parte  Tittle, 
37  Tex.  Crim.  Rep.  690,  40  S.  W.  598) ;  Foster  v.  People,  18  Mich.  266. 

18.  Cross-examination  of  accomplice. 

The  defense  is  entitled  to  great  latitude  in  the  cross-examination 
of  an  accomplice  for  the  purpose  of  testing  the  credit  due  to  him  as 
a  witness.' 

^Marler  v.  Btate,  67  Ala.  65,  42  Am.  Rep.  95  (holding  discretion  not  revcni- 
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Ue  unless  manifestly  abused) ;  State  ▼.  Oedde^,  22  Mont.  89,  55  Pae. 
919;  State  v.  Kennedy,  154  Mo.  268,  55  S.  W.  293. 

On  a  trial  for  stealing  a  horse,  it  is  error  to  refuse  to  permit  defendant  to 
ask  a  self-confessed  acoomplioe  if  the  latter  did  not  testify  in  the  ex- 
amining court  that  he  (the  acoomplioe)  took  the  horse,  such  alleged 
statement  being  contradictozy  to  his  testimony  on  the  trial.  Youree  t. 
Territory  (Ariz.)  29  Pac.  894. 

In  Texas,  notwithstanding  Tex.  Pen.  Code,  art.  91,  providing  that  princi- 
pals, accessories,  or  accomplices  cannot  be  introduced  as  witnesses  for 
one  anothw,  where  an  accomplice  is  placed  on  the  stand  by  the  state, 
and  proof  is  made  by  him  of  an  important  fact  happening  at  the  time 
of  the  burglary,  connecting  defendant  therewith,  defendant  may  cross- 
examine  him  at  the  timet,  or  recall  him  for  that  purpose.  Duffy  t. 
State  (Tex.  Crim.  App.)  55  S.  W.  176. 

IS.  Sight  to  prove  agreement  to  testify. 

If  an  accomplice  testifies  for  the  prosecntion,  the  defense  may 
prove  the  expectation  of  gain  or  immunity^  whether  founded  upon 
any  agreement  with  the  prosecution  or  not,  under  which  he  testifies.^ 

^In  TuUia  ▼.  State,  .39  Ohio  St.  200,  it  was  held  reversible  error  to  strike 
out  eridence  elicited  on  cross-examination  of  an  acoomplioe  testifying 
for  the  prosecution  against  a  codefendant  on  his  separate  trial,  to  the 
elTect  that  the  witness  had  been  offered  money  and  property  by  a  third 
person  if  he  would  testify  as  he  did  for  the  state;  and  the  court  held 
that  it  was  immaterial  that  the  third  person  had  no  authority  to  make 
the  offer  on  behalf  of  the  prosecution. 

In  Alien  v.  State,  10  Ohio  St.  287,  it  was  held  reyersible  error  to  exclude, 
on  cross-examination  of  an  accomplice  testifying  for  the  prosecution, 
the  question:  "If  Allen  is  convicted,  do  you  expect  to  be  prosecuted  T'' 
the  court  said  that  the  defense  had  a  right  to  show  that  the  witness 
"expected  to  be  the  gainer"  by  the  conviction  of  the  defendant,  and  that 
it  was  immaterial  whether  that  expectation  had  come  from  his  conver- 
sation  with  the  prosecuting  attorney  "or  from  conversations  with  hit 
own  friends  in  whose  information  and  representations  he  had  impUcit 
confidence."  See  also  People  v.  Langtree,  64  Gal.  256,  30  Pac.  818; 
United  Statee  v.  Hine,  35  Fed.  272. 

la  Brovm  v.  State  (Tex.  Grim.  App.),  53  8.  W.  ISl,  it  was  held  that  defend- 
ant in  a  prosecution  for  theft  was  entitled  to  prove  by  one  who  had  been 
jointly  indicted  with  him,  but  as  to  whom  the  prosecution  had  been  dis- 
missed, that  the  district  attorney  bad  promised  the  witness  that  if  he 
would  go  on  the  stand  and  swear  the  whole  truth,  he  would  dismiss  the 
case  against  him,  and  not  prosecute  him,  and  that  witness  replied  that 
he  would  only  swear  the  truth ;  since  it  tended  to  show  the  innocence  of 
the  witness,  and  render  him  more  credible  before  the  jury. 
Abb.  Gb.— 24. 
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H.   ACCOUII^TS  AND  PAPERS. 

14.  Compulsory  production. 

The  private  accounts  and  other  documents  of  the  accused  seized 
by  search  warrant,  or  brought  in  by  compulsion^  are  not  evidence 
against  him.^ 

*Boyd  ▼.  United  States,  116  U.  8.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524, 
Reyeraing  24  Fed.  692,  Cited  and  followed  in  Eao  parte  WiUon, 
39  Tex.  Crim.  Rep.  630,  47  8.  W.  996.  But  in  Trask  v. 
People,  151  lU.  523,  38  N.  E.  248,  it  is  held  that  the  fact 
that  papers  are  unlawfully  obtained  by  an  officer  from  a  party 
charged  with  a  crime  does  not  render  them  inadmissible  against  him. 

Otherwise  of  ordinary  articles.  Boyd  y.  United  States,  116  U.  8.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  624,  supra;  Chastang  ▼.  State,  83  Ala.  29,  3 
So.  304.    And  see  infra,  \  253. 

State  V.  Davis,  108  Mo.  666,  18  8.  W.  894,  holds  that  a  statute  prohibitisg 
druggists  from  selling  liquors  except  on  a  physician's  prescription,  and 
requiring  them  to  preserve  all  prescriptions,  and  to  produce  them  in 
court  or  before  any  grand  jury  whenever  required,  and  making  their 
failure  to  do  so  a  misdemeanor,  does  not  violate  Mo.  Const,  art.  2,  S  23, 
providing  that  no  person  shall  be  compelled  to  testify  against  himself 
in  a  criminal  case. 

And  St.  Joseph  v.  Levin,  128  Mo.  588,  31  8.  W.  101,  holds  that  the  constitu- 
tional provision  that  the  people  shall  be  secure  from  unreasonable 
searches  and  seizures  is  not  violated  by  a  regulation  of  pawnbrokers 
which  requires  them  to  keep  a  book  describing  all  property  received  on 
deposit,  and  submit  and  exhibit  it  to  the  inspection  of  the  mayor  and 
police  officers.  This  case  also  holds  that  a  pawnbroker  not  charged 
with  any  crime  cannot  be  protected  against  an  ordinance  reqitiring  him 
to  keep  a  book  describing  property  received  by  him,  and  submit  and  ex> 
hibit  it  to  the  mayor  and  police  officers,  on  the  ground  that  it  violates 
such  constitutional  provision,  that  no  person  "shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself." 

For  an  extensive  review  of  the  authorities  on  this  question,  see  notes  to 
Cooper  V.  State  (Ala.)  4  L.  R.  A.  766;  O'Brien  v.  State  (Ind.)  9  L.  R. 
A.  323;  Re  Buskett  (Mo.)  14  L.  R.  A.  407;  United  States  v.  James 
(D.  C.  N.  D.  111.)  26  L.  R.  A.  418;  and  Levy  v.  San  Francisco  Super. 
Ct.  (Cal.)  29  L.  R.  A.  811. 

16.  Statutory  presumption  from  nonproduction. 

The  nonproduction  by  the  accused  of  his  private  accounts  and 
other  documents  is  not  an  admission  of  the  allegations  which  it  is 
claimed  they  would  prove;  and  a  statute  so  declaring  is  unconsti- 
tutional.^ 

^Boyd  V.  United  States,  116  U.  8.  616,  29  L.  ed.  746,  6  Sup.  Ct  Rep,  524, 
supra. 
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m.  Accused  as  a  witness. 

16.  Accused  as  ft  witness;  competency. 

Under  the  present  statutes  of  nearly  all  the  states,  and  of  the 
United  States,  the  accused  may  in  all  cases  testify  as  a  witness  in 
his  own  behalf ;  but  his  neglect  or  refusal  to  testify  does  not  create 
any  presumption  against  him.  In  the  absence  of  such  statute  the 
accused  is  absolutely  incompetent^ 

'Alabama. — ^"On  the  trial  of  aU  indictments,  complaints,  or  other  criminal 
proceedings,  the  person  on  trial  shall,  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness;  and  his  failure  to  make  such  request 
shall  not  create  any  presumption  against  him,  nor  be  the  subject  of 
comment  by  counsel/*  Code,  ft  5297.  This  superseded  a  former  act 
which  allowed  persons  accused  ^'to  make  a  statement  as  to  the  facts  in 
their  own  behalf,  but  not  under  oath."  See  statement  as  distinguished 
from  testimony  at  the  end  of  this  note. 

Arizona. — ^The  rules  for  determining  the  competency  of  witnesses  in  civil 
actions  are  applicable  also  to  criminal  actions;  and  neither  parties  nor 
other  persons  who  have  an  interest  in  the  event  of  the  suit  are  ex- 
cluded. Pen.  Code  1887,  SS  2036,  2037.  "A  defendant  in  a  criminal 
action  or  proceeding  cannot  be  compelled  to  be  a  witness  against  him- 
self; but  if  he  offer  himself  as  a  witness  he  may  be  cross-examined  by 
the  counsel  for  the  territory,  as  to  all  matters  about  which  he  was  ex- 
amined in  chief.  His  neglect  or  refusal  to  be  a  witness  cannot  in  any 
manner  prejudice  him,  nor  be  used  against  him  on  the  trial  or  proceed- 
ing.   Id.  ft  2040. 

Arkansas. — ^"On  the  trial  of  all  indictments,  informations,  complaints,  and 
other  proceedings  against  persons  charged  with  the  c<Hnmission  of  crimes, 
offenses,  and  misdemeanors,  the  person  so  charged  shall,  at  his  own  re- 
quest, but  not  otherwise,  be  a  competent  witness,  and  his  failure  to 
make  such  requests  shall  not  create  any  presumption  against  him." 
Sandels  A  H.  Dig.  ft  2910. 

California. — ^'^A  defendant  in  a  criminal  action  or  proceeding  cannot  be 
compelled  to  be  a  witness  against  himself;  but  if  he  offer  himself  as  a 
witness  he  may  be  cross-examined  by  the  coimsel  for  the  people  as  to 
all  matters  about  which  he  was  examined  in  chief.  His  n^lect  or  re- 
fusal to  be  a  witness  cannot  in  any  manner  prejudice  him,  nor  be  used 
against  him  on  the  trial  or  proceeding."    Code  Crim.  Proc.  ft  1323. 

Colorado. — ^"In  aU  criminal  cases  tried  in  any  court  of  this  state  the  ac- 
cused, if  he  so  desire,  shall  be  sworn  as  a  witness  in  the  case,  and  the 
jury  shall  give  his  testimony  such  weight  as  they  think  it  deserves;  but 
in  no  case  shall  a  neglect  or  refusal  of  the  accused  to  testify  be  taken 
or  considered  any  evidence  of  his  guilt  or  innocence."  1  Mills's  Anno. 
SUt.  Crim.  Code,  chap.  36,  {  1171. 

Connecticut. — ^''Any  person  on  trial  for  crime  shall  be  a  competent  witness, 
and  at  his  or  her  option  may  testify  or  refuse  to  testify  upon  such 
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trial ;  and  if  Buck  person  has  a  huaband  or  wife,  he  or  she  shall  be  a 
competent  witness,  hut  may  elect  or  refuse  to  testify  for  or  against  the 
accused,  except  that  a  wife,  when  she  has  recttved  personal  yiolence 
from  her  husband,  may  upon  his  trial  therefor  be  compelled  to  testify 
in  the  same  manner  as  any  other  witness.  The  neglect  or  refusal  of 
an  accused  party  to  testify  shall  not  be  commented  upon  to  the  court  or 
jury."    Gta.  SUt.  1888,  |  162S. 

Delaware. — ^"Each  and  every  person  accused  or  who  shall  be  accused  of  any 
felony,  misdemeanor,  or  offense  whatsoever,  .  .  .  shall,  upon  his 
or  her  trial  before  any  tribunal  established  by  the  Constitution  or  lawa 
of  this  state,  have  the  right  to  testify  in  his  or  her  own  behalf,  .  .  . 
provided,  however,  that  a  refusal  or  failure  to  testify  shall  not  be  con« 
strued  or  commented  upon  as  an  indication  of  guilt."  Act  of  May  4, 
1893,  vol.  19,  chap.  777,  Laws  1893,  p.  798. 

District  of  Columbia. — See  under  "United  States,"  bdow. 

Florida. — ^''In  all  criminal  prosecutions  the  accused  may  at  his  option  be 
sworn  as  a  witness  in  his  own  behalf,  and  shall  in  such  case  be  subject 
to  examination  as  other  witnesses,  but  no  accused  shall  be  compelled  to 
give  testimony  against  himself,  nor  shall  any  prosecuting  attorney  be 
permitted  before  the  court  or  jury  to  comment  on  the  failure  of  the  ae- 
cused  to  testify  in  his  own  behalf."  Acts  1895,  chap.  4400  (No.  79). 
And  the  fact  that  a  codefendant  on  a  joint  trial  objects  to  his  becoming 
a  witness  does  not  render  him  incompetent.  WiUiams  v.  State  (Fla.) 
27  So.  898. 

Georgia. — ^''No  person  who  in  any  criminal  proceeding  is  chaiged  with  the 
commission  of  any  indictable  offense,  or  any  offense  punishable  on  sum- 
mary conviction,  is  competent  or  compellable  to  give  evidence  for  or 
against  himself  [or  herself]."  Code  1896,  ft  1011.  *^  all  criminal 
trials  the  prisoner  shall  have  the  right  to  make  to  the  court  and  jury 
auch  statement  in  the  case  as  he  [or  she]  may  deem  proper  in  his  [or 
her]  defense.  It  shall  not  be  under  oath,  and  shall  have  such  force 
only  as  the  jury  may  think  right  to  give  it.  Ihey  may  belieye  it  [sueh 
statement]  in  preference  to  the  sworn  testimony  in  the  case.  The  pris- 
oner shall  not  be  compelled  to  answer  any  questions  on  crosa-examina- 
taon  should  he  think  proper  to  decline  to  answer."  Id.  S  1010.  For 
cases  see  end  of  this  note. 

Idaho. — "A  defendant  in  a  criminal  action  or  proceeding  to  which  he  is  a 
party  is  net,  without  his  consent^  a  competent  witness  for  or  against  him> 
self.  His  neglect  or  refusal  to  give  such  consent  shall  not  in  any  man- 
ner prejudice  him  nor  be  used  against  him  on  the  trial  or  prooeedii^." 
Bev.  SUt.  1887,  S  8143. 

Illinois. — ^^'Ko  person  shall  be  disqualified  as  a  witness  in  any  criminal  ease 
or  proceeding  by  reason  of  his  interest  in  the  event  of  the  same^  wm  a 
party  or  otherwise,  or  by  reason  of  his  having  been  convicted  of  any 
crime;  but  such  interest  or  conviction  may  be  shown  for  the  purpose  of 
affecting  his  credibility;  provided,  however,  that  a  defendant  in  anv 
criminal  case  or  proceeding  shall  only  at  his  own  request  be  deemed 
a  competent  witness,  and  his  neglect  to  testify  shall  not  create  any  pre- 
sumption  against  him,  nor  shall  the  court  permit  any  reference  or  com* 
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ment  to  be  made  to  or  upon  such  n^Ieet"    1  Starr  k  C.  Anno.  Stat  p. 
1397,  chap.  38,  f  609. 

Territory.—See  under  "United  States/'  below. 

Indiana. — "The  following  persons  are  competent  witnesses:  •  •  •  4th. 
The  defendant  to  testify  in  his  own  behalf.  But  if  the  defendant  does 
not  testify,  his  failure  to  do  so  shall  not  be  commented  upon  or  referred 
to  in  the  argument  of  the  cause,  nor  commented  upon,  referred  to,  or  in 
any  manner  considered  by  the  jury  trying  the  same;  and  it  shall  be  the 
duty  of  the  courts  in  sudi  case,  in  its  charge,  to  instruct  the  jury  as  to 
their  duty  under  the  provisions  of  this  section."  Homer's  Anno.  Stat. 
1901,  S  1798. 

Iowa. — ^"Defendants  in  all  criminal  proceedings  shall  be  competent  wit- 
nesses in  their  own  behalf,  but  cannot  be  called  as  witnesses  by  the 
state;  and  should  a  defendant  not  elect  to  become  a  witness,  that  fact 
shall  not  have  any  weight  against  him  on  the  trial,  nor  shall  the  at- 
torney or  attorneys  for  the  state  during  the  trial  refer  to  the  fact  thai 
the  defendant  did  not  testify  in  his  own  behalf;  and  should  they  do  so, 
such  attorney  or  attorneys  will  be  guilty  of  a  misdemeanor,  and  defend- 
ant shall  for  that  cause  alone  be  entitled  to  a  new  trial."  Code  1897, 
S  5484. 

Kansas. — ^"No  person  shall  be  rendered  incompetent  to  testify  in  criminal 
causes  by  reason  of  his  being  the  person  ...  on  trial  or  examina- 
tion; or  by  reason  of  being  tiie  husband  or  wife  of  the  accused;  but  any 
such  facts  may  be  shown  for  the  purpose  of  affecting  his  or  her  credi- 
bility; provided  that  no  person  on  trial  or  examination,  nor  wife  or 
husband  of  such  person,  shall  be  required  to  testify  except  as  a  witness 
on  behalf  of  the  person  on  trial  or  examination;  and  further  provided 
that  the  neglect  or  refusal  of  the  person  on  trial  to  testify,  or  of  a  wife 
to  testify  in  behalf  of  her  husband,  shall  not  raise  any  presumption  of 
guilt,  nor  shall  that  drcumstanoe  be  referred  to  by  any  attorn^  prose- 
cuting in  the  case,  nor  shall  the  same  be  considered  by  the  court  or 
Jury  before  whom  the  trial  takes  place."  Gen.  Stat.  1899,  ft  5465.  "If 
the  accused  shall  not  avail  himself  of  his  right  to  testify  in  any  case, 
it  shall  not  be  construed  to  affect  his  innocence  or  guilt."    Id.  S  5466. 

Kentucky. — ^"In  all  criminal  and  penal  prosecutions  now  pending  or  here- 
after instituted  in  any  of  the  courts  of  this  commonwealth,  the  de- 
fendant on  trial,  on  his  own  request,  shall  be  allowed  to  testify  in  his 
own  behalf;  but  his  failure  to  do  so  shall  not  be  commented  upon  or  be 
allowed  to  create  any  presumption  against  him  or  her."  Act  of  May  1, 
1886,  Grim.  Code  1899,  p.  67,  ft  1.  "The  defendant  requesting  that  he 
be  allowed  to  testify  shall  not  be  allowed  to  testify  in  chief  after  any 
other  witness  has  testified  for  the  defense."  Id,  ft  2.  "If  two  or  more 
persons  are  jointly  indicted  they  may  testify  for  each  other  unless  a 
conspiracy  is  charged  in  the  indictment  and  proved  to  the  satisfaction 
of  the  court."  Id.  {  3.  "If  a  conspiracy  is  charged  in  the  indictment 
and  proved  to  the  satisfaction  of  the  court,  then  each  defendant  named 
in  the  indictment  may  testify  on  his  own  behalf  as  above  provided  in 
ftft  1,  2  of  this  act."    Id.  ft  4. 

Louisiana. — ^"The  competent  witness  in  all  criminal  matters  shall  be  a 
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person  of  proper  understanding;  provided  that  the  husband  cannot  be 
a  witness  for  or  against  his  wife,  nor  the  wife  for  or  against  her  hus- 
band, except  in  sveh  cases  as  is  now  provided  by  law/'  Act  29,  1886,  p. 
.  99,  Rev.  Laws  1897,  p.  276,  ft  1.  The  circumstance  of  the  witness 
being  a  party  accused  shall  in  no  wise  disqualify  him  from  testifying, 
provided  that  no  one  shall  be  compelled  to  give  evidence  against  him- 
self; and  provided  that  if  the  person  accused  avails  himself  of  this  priv- 
ilege he  shall  be  subject  to  all  the  rules  that  apply  to  other  witnesses, 
and  may  be  cross-examined  as  to  all  matters  concerning  which  he  gives 
his  testimony;  and  provided  further  that  his  failure  to  testily  shall 
not  be  construed  for  or  against  him;  but  all  testimony  shall  be  weighed 
and  considered  according  to  the  general  rules  of  evidence,  and  the  trial 
judge  shall  so  charge  the  jury."    Id,,  {  2. 

Maine. — ^"In  all  criminal  trials  the  accused  shall,  at  his  own  request,  but 
not  otherwise,  be  a  competent  witness.  He  8^11  not  be  compelled  to 
testify  on  cross-examination  to  facts  that  would  convict,  or  furnish 
evidence  to  convict,  him  of  any  other  crime  than  that  for  which  he  is  on 
trial ;  and  the  fact  that  he  does  not  testify  in  his  own  behalf  shall  not 
be  taken  as  evidence  of  his  guilt.  The  husband  or  wife  of  the  accused 
is  a  competent  witness."  Bev.  Stat.  chap.  134,  ft  19.  State  v.  Witham, 
72  Me.  631,  construing  the  second  clause  of  the  above  act,  holds  that 
the  statute  refers  only  to  independent  crimes  not  relevant  to  the  issue, 
but  does  not  preclude  or  exclude  evidence  which  charges  or  confesses 
extraneous  circumstances  the  evidence  of  which  from  circumstances  be- 
comes relevant  and  material  to  the  main  question  in  issue. 

Maryland. — "In  the  trial  of  all  indictments,  complaints,  .  .  .  the  per- 
son so  charged  shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a 
competent  witness ;  but  the  neglect  or  refusal  of  any  such  person  to  tes- 
tify shall  not  create  any  presumption  against  him."  But  the  above 
shall  not  apply  to  any  suit,  action,  bill,  or  other  proceeding  instituted 
in  consequence  of  adultery.    Pub.  Gen.  Laws,  art.  36,  {  3. 

Massachusetts. — ^''In  the  trial  of  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commission  of  crimes  or 
offenses,  a  person  so  charged  shall,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness;  and  his  n^lect  or  refusal  to  tes- 
tify shall  not  create  any  presumption  against  him."  Pub.  Stat.  chap. 
169,  ft  18,  subd.  8.  '"The  conviction  of  a  witness  of  a  crime  may  be 
shown  to  affect  his  credibility."  Id.,  ft  19.  And  a  person  charged  with 
erime  who  is  defended  by  counsel  has  no  right,  without  being  sworn  as 
a  witness,  to  make  a  narrative  statement  to  the  juiy.  Com.  ▼.  Bur- 
rough,  162  Mass.  613,  89  K.  E.  184;  Com.  y.  MoOonnell,  162  Mass.  499, 
39  N.  E.  107. 

Michigan. — ^'No  person  shall  be  disqualified  as  a  witness  in  any  criminal 
case  or  proceeding  by  reason  of  his  interest  in  the  event  of  the  same  as 
a  party  or  otherwise,  or  by  reason  of  his  having  been  convicted  of  any 
crime;  but  such  interest  or  conviction  may  be  shown  for  the  purpose  of 
affecting  his  credibility;  provided,  however,  that  a  defendant  in  any 
criminal  case  or  proceeding  shall  only,  at  his  own  request,  be  deoned  a 
competent  witness,  and  his  neglect  to  testify  shall  not  create  any  pre- 
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sumption  against  him,  nor  shall  the  court  permit  any  reference  or  com- 
ment to  he  made  to  or  upon  such  neglect."    Comp.  Laws  1897,  !f  10211. 

Mnnesota. — ^''On  the  trial  of  all  indictments,  .  .  .  the  person  so 
charged  shall,  at  his  request,  but  not  otherwise,  be  deemed  a  competent 
witness;  nor  shall  the  neglect  or  refusal  to  testify  create  any  presump- 
tion against  the  defendant,  nor  shall  such  neglect  be  alluded  to  or  com- 
mented upon  by  the  prosecuting  attorney  or  by  the  court."  Stat.  1894, 
S  6658. 

Jfississippi.^-'The  accused  shall  be  a  competent  witness  for  himself  in  any 
prosecution  for  crime  against  him;  and  the  failure  of  the  accused  in  any 
case  to  testify  [in  his  own  behalf]  shall  not  operate  to  his  prejudice, 
nor  be  commented  on  by  counsel."    Code,  ft  1741. 

lilissouri. — ^''No  person  shall  be  incompetent  to  testify  as  a  witness  in  any 
criminal  cause  or  prosecution  by  reason  of  being  the  person  on  trial  or 
examination,  or  by  reason  of  being  the  husband  or  wife  of  the  accused ; 
but  any  such  facts  may  be  shown  for  the  purpose  of  affecting  the  credi- 
bility of  such  witness;  provided  that  no  person  on  trial  or  examination, 
nor  wife  or  husband  of  such  person,  shall  be  required  to  testify,  but  any 
such  person  may,  at  the  option  of  the  defendant,  testify  in  his  behalf, 
or  on  behalf  of  a  codefendant,  and  shall  be  liable  to  cross-examination 
as  to  any  matter  referred  to  in  his  examination  in  chiefs  and  may  be 
contradicted  and  impeached  as  any  other  witness  in  the  case;  provided 
that  in  no  case  shall  husband  or  wife,  when  testifying  under  the  provi- 
sions of  this  section  for  a  defendant,  be  permitted  to  disclose  confi- 
dential communications  had  or  made  between  them  in  the  relation  of 
such  husband  and  wife."    Rev.  Stat.  1899,  ft  2637. 

Hontana. — "A  defendant  in  a  criminal  action  or  proceeding  •  .  .  may 
be  sworn,  and  may  testify  in  his  own  behalf,  and  the  jury,  in  judging 
of  his  credibility  and  the  weight  to  be  given  to  his  testimony,  may  take 
into  consideration  the  fact  that  he  is  the  defendant,  and  the  nature  and 
enormity  of  the  crime  of  which  ho  is  accused.  If  the  defendant  does 
not  claim  the  right  to  be  swom^  or  does  not  testify,  it  must  not  be 
used  to  his  prejudice,  and  the  attorney  prosecuting  must  not  comment 
to  the  court  or  jury  on  the  same."    Pen.  Code,  ft  2442. 

l^ebraska. — ^"No  person  shall  be  disqualified  as  a  witness  in  any  criminal 
prosecution,  by  reason  of  his  interest  in  the  event  of  the  same,  as  a 
party  or  otherwise,  or  by  reason  of  his  conviction  of  any  crime,  but 
such  interest  or  conviction  may  be  shown  for  the  purpose  of  affecting 
his  credibility.  In  the  trial  of  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commission  of  crimes  or 
offenses,  the  person  so  charged  shall,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness;  nor  shall  the  neglect  or  refusal  to 
testify  create  any  presumption  against  him,  nor  shall  any  reference  be 
made  to,  nor  any  comment  upon,  such  neglect  or  refusal."  Comp.  Laws, 
ft  7199. 

IKevada. — ^'In  the  trial  of  all  indictments,  complaints,  and  other  proceed- 
ings against  persons  charged  with  the  commission  of  crimes  or  offenses, 
the  person  so  charged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness;  the  credit  to  be  given  to  his  testimony  be- 
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ing  left  solely  to  the  jury,  under  the  instructions  of  the  court.'*  Comp. 
Laws,  ft  4653.  "Nothing  herein  contained  shall  be  construed  as  oom- 
pelling  any  such  person  to  testify;  and  in  all  cases  wherein  the  defend- 
ant to  a  criminal  acti(»i  declines  to  testify  the  court  shall  specially  in- 
struct the  Jury  that  no  inference  of  guilt  is  to  be  drawn  against  him 
for  that  cause."    Id,,  S  4654. 

New  Hampshire. — ^'In  the  trial  of  indictments,  •  •  .  the  person  so 
charged  shall  at  his  own  request,  but  not  otherwise,  be  a  competent  wit- 
ness." Pub.  Stat.  chap.  224,  {  24.  "Nothing  herein  contained  shall  be 
construed  as  compelling  any  such  person  to  testify,  nor  ahall  any  infer- 
ence of  his  guilt  result  if  he  does  not  testify,  nor  shall  the  counsel  for 
the  prosecution  comment  thereon  in  ease  the  respondent  does  not  tes- 
tify."   Id.  I  25. 

New  Jersey. — ^"Upon  the  trial  of  any  indictment,  allegation,  or  accusation 
of  ai^  person  charged  with  crime,  the  person  indicted  or  accused  shall 
be  admitted  to  testify  as  a  witness  upon  such  trial,  if  he  shall  offer 
himself  as  a  witness  therein  in  his  own  behalf."  Gen.  Stat.  p.  1398,  |  8. 
Secticm  1  provides  that  no  such  person  offered  as  a  witness,  other 
in  a  civil  or  a  criminal  cas^  shall  be  excluded  because  of  conviction  for 
crime  which  may  be  shown  on  cross-examination  to  affect  credibility; 
S  9  provides  that  a  witness's  interest  or  conviction  of  crime  may  be 
proved  by  examining  him,  and  his  answers  may  be  contradicted. 

New  Mexico. — ^In  the  trial  of  all  indictments^  etc.,  "against  persons 
charged  with  the  commission  of  crimes,  offenses,  and  misdemean- 
ors, in  the  courts  of  this  territory,  the  person  so  charged  shall,  at  hi» 
own  request,  but  not  otherwise,  be  a  competent  witness;  and  his  failure 
to  make  such  request  shall  not  create  any  presumption  against  him." 
Comp.  Laws,  {  3431. 

New  York. — ^^The  defendant  in  all  cases  may  testify  as  a  witness  in  his  own 
behalf,  but  his  neglect  or  refusal  to  testify  does  not  create  any  pre- 
sumption against  him."    Oode  Crim.  Proc.  {  393. 

North  Carolina. — Same  in  language  as  Massachusetts  statute,  but  adding: 
*'  »  ,  ,  The  husband  or  wife  of  the  defendant  in  all  criminal  actions 
or  proceedings  shall  be  a  competent  witness  for  the  defendant;  but  th& 
failure  of  such  witness  to  be  examined  shall  not  be  used  to  the  preju- 
dice of  the  defense.  But  eveiy  such  person  examined  as  a  witness  shall 
be  subjected  to  be  cross-examined  as  other  witnesses."  Code  1883,  % 
1363,  chap.  32. 

North  Dakota. — ^"In  the  trial  of  a  criminal  action  or  proceeding  before  any 
court  or  magistrate  of  this  state,  whether  prosecuted  hy  infonnatioiu 
indictment,  complaint,  or  otherwise,  the  defendant  shall,  at  his  own  re- 
quest, and  not  otherwise,  be  deemed  a  competent  witness;  but  his  neglect, 
or  refusal  to  testify  shall  not  create  or  raise  any  presumption  of  guilt 
against  him ;  nor  shall  such  n^lect  or  refusal  be  referred  to  by  any  at- 
torney prosecuting  the  case,  or  considered  by  the  court  or  jury  before 
whom  the  trial  takes  place."    Rev.  Code,  S  8191. 

Ohio. — ^"No  person  shall  be  disqualified  as  a  witness  in  any  criminal  proise- 
cution  by  reason  of  his  interest  in  the  event  of  the  same  as  a  party  or 
otherwise,  or  by  reason  of  his  conviction  of  any  crime;  and  husband 
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and  wife  shall  be  competent  witnesses  to  testify  in  behalf  of  each  other 
in  all  criminal  prosecutions;  but  such  interest^  conviction,  or  relation- 
ship may  be  shown  for  the  purpose  of  affecting  his  or  her  credibility." 
Bates's  Anno.  Stot.  |  7284. 

Oklahoma.^-''In  the  trial  of  all  indictments,  informations,  complaints,  and 
other  proceedings  against  persons  charged  with  the  commission  of  a 
crime,  offenses,  and  misdemeanors  before  any  court  or  committing  mag- 
istrate in  this  territory,  the  person  charged  shall,  at  his  own  request, 
but  not  otherwise,  be  a  competent  witness,  and  his  failure  to  make  such 
request  shall  not  create  any  presumption  against  him,  nor  be  mentioned 
on  the  trial ;  if  commented  upon  by  counsel  it  shall  be  ground  for  a  new 
trial."    Okla.  SUt.  S  5206. 

Oregon. — ^In  the  trial  of  or  examination  upon  all  indictments,  etc.,  ''the 
person  so  charged  or  accused  shall,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness,  the  credit  to  be  given  to  his  testi- 
mony being  left  solely  to  the  jury,  under  the  instructions  of  the  court ; 
.  .  .  provided  bis  waiver  of  said  right  shall  not  create  any  presump- 
tion against  him;  that  such  defendant  or  accused,  when  offering  his 
testimony  as  a  witness  in  his  own  behalf,  shall  be  deemed  to  have  given 
to  the  prosecution  a  right  to  cross-examination  upon  all  facts  to  which 
he  has  testified,  tending  to  his  conviction  or  acquittal."  Hill's  Anno. 
Laws,  §  1365. 

Pennsylvania. — ^''Except  upon  a  preliminary  hearing  before  a  magistrate 
for  the  purpose  of  determining  whether  a  person  charged  with  a  crim- 
inal offense  triable  in  the  court  of  oyer  and  terminer  ought  to  be  com- 
mitted for  trial,  and  except  also  upon  a  hearing  under  habeas  corpus 
for  the  purpose  of  determining  whether  bail  ought  to  be  taken  upon  & 
commitment  for  murder  in  the  first  d^^ee,  or  for  the  purpose  of  deter- 
mining in  any  case  how  much  bail  ought  to  be  required,  or  for  the  pur- 
pose of  determining  in  any  case  whether  a  person  committed  for  trial 
ought  to  be  further  held,  and  except  also  upon  hearings  before  a  grand 
jury,  in  none  of  which  cases  shall  evidence  for  the  defendant  be  heard, 
and  except  also,  as  is  provided  in  ft  2  of  this  act,  all  persons  shall  be 
fully  competent  witnesses  in  any  criminal  proceeding  before  any  tri- 
bunal." 2  Pepper  &  L.  Dig.  title.  Witnesses,  ft  1.  Section  2  relates  to 
conriction  of  perjury;  to  husband  and  wife;  and  to  counsel  and  client. 
"Except  defendants  actually  upon  trial  in  a  criminal  court,  any  compe- 
tent witness  may  be  compelled  to  testify  in  any  proceeding,  civil  or 
criminal;  but  he  may  not  be  compelled  to  answer  any  question  which, 
in  the  opinion  of  the  trial  judge,  would  tend  to  criminate  him;  nor 
may  the  neglect  or  refusal  of  any  defendant  actually  upon  trial  in  a 
criminal  court  to  offer  himself  as  a  witness  be  treated  as  creating  any 
presumption  against  him,  or  be  adversely  referred  to  by  court  or  coun- 
sel during  the  trial."    Id.,  ft  22. 

Bhode  Island. — ^''No  respondent  in  a  criminal  prosecution  offering  himself 
as  a  witness  shall  be  excluded  from  testifying  because  he  is  such  re- 
spondent; and  n^lect  or  refusal  so  to  testify  shall  create  no  presiunp- 
tion,  nor  be  used  in  argument  against  him."  Gen.  Laws,  chap.  244,  ft  41. 
Section  42  admits  husband  and  wife. 
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South  Carolina. — ^"In  the  trial  of  all  criminal  cases  the  defendant  shall  be 
allowed  to  testify  (if  he  desires  to  do  so,  and  not  otherwise)  as  to  the 
facts  and  circumstances  of  the  case."  2  Rev.  Stat.  Crim.  ft  03.  "No  person 
shall  be  required  to  answer  any  question  tending  to  criminate  himself; 
nor  shall  husband  or  wife  be  required  to  disclose  any  communication 
made  to  each  other  during  their  coverture;  nor  shall  testimony  given 
under  the  preceding  section  be  afterwards  used  against  the  person  testi- 
fying in  any  other  criminal  case,  except  upon  an  indictment  for  perjury 
founded  on  that  testimony."    Id.,  S  64. 

South  Dakota. — ^'In  the  trial  of  all  indictments,  information,  complaints, 
and  other  proceedings  against  persons  charged  with  the  commission  of 
any  crime,  offenses,  and  misdemeanors  before  any  court  or  conmiitting 
magistrate  in  this  state^  the  person  charged  shall,  at  his  own  request, 
but  not  otherwise,  be  a  competent  witness,  and  his  failure  to  make  such 
request  shall  not  create  any  presumption  against  him."  Anno.  Stat 
1001,  §  8650. 

Tennessee. — ^"In  the  trial  of  all  indictments,  presentments,  and  other  crim- 
inal proceedings,  in  any  of  the  courts  of  this  state,  the  party  defendant 
thereto  may,  at  his  own  request,  but  not  otherwise,  be  a  competent  wit- 
ness to  testify  therein."  Code  1806,  {  6600.  "The  failure  of  the  party 
defendant  to  make  such  request,  and  to  testify  in  his  own  behalf,  shall 
not  create  any  presumption  against  him.  But  the  defendant  desiring 
to  testify  shall  do  so  before  any  other  testimony  for  the  defense  is 
heard  by  the  court  trying  the  case."  Id.,  ft  6601.  Morgan  v.  Biate,  86 
Tenn.  472,  7  S.  W.  456,  construing  the  above  act,  contains  a  dictum 
that  the  last  clause  "is  mandatory ;  and,  unless  pursued,  the  defendant 
will  not  be  permitted  to  testify." 

Texas. — ^"Any  defendant  in  a  criminal  action  shall  be  permitted  to  testify 
in  his  own  behalf  therein,  but  the  failure  of  any  defendant  to  so  tes- 
tify shall  not  be  taken  as  a  circumstance  against  him,  nor  shall  the 
same  be  alluded  to  or  commented  on  by  counsel  in  the  cause ;  provided 
that  where  there  are  two  or  more  persons  jointly  charged  or  indicted, 
and  a  severance  is  had,  the  privilege  of  testifying  shall  be  extended  only  to 
the  person  on  trial."  Rev.  Stat.  Code  Crim.  Proc.  1805,  art.  770,  p. 
106. 

Utah. — "If  a  defendant  offers  himself  as  a  witness,  he  may  be  cross-exam- 
ined by  the  counsel  for  the  state  the  same  as  any  other  witness.  His  neg- 
lect or  refusal  to  be  a  witness  shall  not  in  any  manner  prejudice  him, 
nor  be  used  against  him  on  the  trial  or  proceeding."  Rev.  Stat.  1808, 
S  5016. 

Vermont. — ^In  the  trial  of  indictments,  etc.,  "the  person  so  charged  shall, 
at  his  own  request,  and  not  otherwise,  be  deemed  a  competent  witness, 
the  credit  to  be  given  to  his  testimony  being  left  solely  to  the  jury, 
under  the  instructions  of  the  court;  but  the  refusal  of  such  person  to 
testify  shall  not  be  considered  by  the  Jury  as  evidence  against  him." 
Stat.  1804,  S  1015. 

Virginia. — ^"In  any  case  of  felony  or  misdemeanor,  the  accused  may  be 
sworn  and  examined  in  his  own  behalf,  and  be  subject  to  cross-exam- 
ination as  any  other  witness;  but  his  failure  to  testify  shall  create  no 
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presun^tion  against  him,  nor  be  the  subject  of  any  comment  before  the 
court  or  juzy  by  the  prosecuting  attorney."    Code  1887,  ft  3897. 

Washington. — ^"Any  person  accused  of  any  crime  in  this  state,  by  indict- 
ment, information,  or  otherwise,  may,  in  the  examination  or  trial  of  the 
cause,  offer  himself  or  herself  as  a  witness  in  his  or  her  own  behalf, 
and  shall  be  allowed  to  testify  as  other  witnesses  in  such  case,  and 
when  accused  shall  so  testify,  he  or  she  shall  be  subject  to  all  the  rules 
of  law  relating  to  cross-examination  of  other  witnesses;  provided  that 
nothing  in  this  Code  shall  be  construed  to  compel  such  accused  persons 
to  offer  himself  or  herself  as  a  witness  in  such  case;  and  provided 
further  that  it  shall  be  the  duty  of  the  court  to  instruct  the  jury  that 
no  inference  of  guilt  shall  arise  against  the  accused  if  the  accused  shall 
fail  or  refuse  to  testify  as  a  witness  in  his  or  her  own  behalf."  Ball- 
iiq^s  Anno.  Codes  &  Statutes,  {  6941. 

West  Virginia. — ^In  any  trial  or  examination,  etc.,  ''for  a  felony  or  misde- 
meanor, the  accused  shall,  at  his  or  her  own  request  (but  not  other- 
wise), be  a  competent  witness  on  such  trial  and  examination.  The  wife 
or  husband  of  the  accused  shall  also,  at  the  request  of  the  accused,  but 
not  otherwise,  be  a  competent  witness  on  such  trial  and  examination. 
But  a  failure  to  make  such  request  shall  not  create  any  presumption 
against  him  or  her,  nor  shall  any  reference  be  made  to  nor  comment 
upon  such  failure  by  any  one  during  the  progress  of  the  trial  in  the 
hearing  of  the  jury,"    Code  1891,  chap.  162,  §  19. 

Wisconsin.-^"In  all  criminal  actions  and  proceedings  the  party  charged 
shall,  at  his  own.  request,  but  not  otherwise,  be  a  competent  witness; 
but  his  refusal  or  omission  to  testify  shall  create  no  presumption 
against  him,  or  any  other  party  thereto."  Sanborn  &  Berryman,  Anno. 
Stat.  S  4071.  Section  4073  provides  that  convicted  persons  are  compe- 
tent, but  Buch  conviction  may  be  proved  by  record  or  cross-examination 
to  affect  credibility. 

Wyoming. — ^"The  defendant  in  all  criminal  cases  in  all  the  courts  in  this 
state  may  be  sworn  and  examined  as  a  witness  if  he  so  elect,  but  shall 
not  be  required  to  testify  in  any  case.  If  the  defendant  so  elect,  he  may 
make  a  statement  to  the  jury  without  being  sworn,  but  the  neglect  or 
refusal  to  make  such  a  statement  shall  not  create  any  presumption 
against  him,  nor  shall  any  reference  be  made  to,  nor  shall  any  conunent 
be  made  upon,  such  neglect  or  refusal."  Rev.  Stat.  1899,  {  5346.  See 
explanation  as  to  such  statement  below. 

United  States  Courts. — ^"In  the  trial  of  all  indictments,  informations,  com- 
plaints, and  other  proceedings  against  persons  charged  with  the  com- 
mission of  crimes,  offenses,  and  misdemeanors  in  the  United  States 
eourts,  territorial  courts,  and  courts-martial  and  courts  of  inquiry  in 
any  state  or  territory,  including  the  District  of  Columbia,  the  person 
so  chaiged  shall,  at  his  own  request,  but  not  otherwise,  be  a  competent 
witneaa.  And  his  failure  to  make  such  request  shall  not  create  any  pre- 
sumption against  him."  1  U.  8.  Bev.  Stat.  Supp.  p.  165  (20  Stat,  at  L. 
30,  p.  312,  chap.  37),  paased  March  16,  1878. 

fAt  his  own  request^"  in  the  statute^  does  not  entitle  him  to  request  that 
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he  be  called  by  the  prosecution.    Biate  v.  Cohn^  9  Ner.  179;  Coei.  t. 
Prait,  137  Maes.  98. 

Btatemente  as  distinguUhed  from  testimony. — ^Under  a  statute  (for  d- 
ample,  see  Georgia  and  Wyoming  abo^e)  merely  permitting  the  tc- 
cused  to  make  a  statement  to  the  Jury,  the  accused  is  not  a  witness, 
and  is  not  entitled  to  testify  under  oath  {People  ▼.  Thomae,  9  MidL 
314,  under  a  similar  statute  now  repealed) ;  nor  is  the  statement  to  be 
ecmfined  by  the  limits  applicable  to  testimony  of  a  witness  (Co^ioeUy. 
Btate,  66  Ga.  309) ;  and  if  he  makes  a  statement^  the  prosecntioa  is 
not  entitled  to  cross-examine  him  {Okappell  ▼.  State,  71  Ala.  822); 
even  where  the  statute  permits  him  to  make  a  sworn  statement  (JftUer 
Y.  State,  15  Fla.  677  [Florida  statute  now  repealed.  See  eupra] ) ;  and 
it  has  been  held  that  in  making  an  unsworn  statement  the  accused  csn- 
not  state  his  own  motive,  belief ,  or  intention,  unless  he  made  them  known 
at  the  time  of  the  doing  of  the  act  as  to  which  he  is  permitted  to  mske 
a  statement.  See  Burke  ▼.  Btate,  71  Ala.  377;  and  WhetfenatU  v.  State, 
2  Ala.  L.  J.  189,  cases  arising  under  a  statute  now  repealed. 

An  accused  not  sworn  as  a  witness  cannot,  in  making  his  statement  to  the 
jury,  lay  the  foundation  for  introducing  evidence  in  his  favor  thtt 
would  otherwise  be  inadmissible, — such  as  incompetent  or  irrelevant 
unoommunicated  threats  by  deceased.  Vaughn  y.  Btate,  88  Ga.  731, 16 
8.  E.  64. 

The  accused  having  made  one  statement  to  the  eotirt  and  jury  Is  not  enti- 
tled, as  a  matter  of  right,  to  make  a  second  statement,  because  thestste 
after  the  first  statement  introduces  evidence  which  strengthens  the  ease 
against  him.  Baeton  v.  Btate,  94  Ga.  590,  20  S.  K.  98,  21 
8.  E.  603.  See  also  Sharp  v.  State,  111  Ga.  176,  36  &  EL 
633,  holding  that  whether  the  accused  should  be  allowed  to 
make  a  second  statement  because  the  state  has  introduced 
additional  evidence  strengthening  the  case  against  him  is  a 
matter  which  is  within  the  discretion  of  the  trial  courts  and  that  re- 
fusal to  permit  it  will  not  be  interfered  with,  since  the  accused  has  no 
legal  right  to  make  more  than  one  statement. 

The  presiding  judge  in  a  criminal  case  should  not,  while  defendant  is  deliv- 
ering his  statement,  or  at  its  conclusion,  propound  a  question  to  him 
seeking  to  elicit  an  answer  touching  the  facta  brought  out  by  the  evi- 
dence in  the  case.    Hackney  v.  State,  101  Ga.  512,  28  &  £.  1007. 

17.  What  Iftw  ftpplicftble  in  United  States  eonrt. 

The  state  statute  is  not  applicable  in  a  court  of  tbe  United  States.^ 

^UnUed  States  ▼.  Hawthorne,  1  Dill.  422,  Fed.  Cas.  No.  15,332;  VnUei 
States  ▼.  Black,  1  Hask.  570,  Fed.  Gas.  No.  14,602. 

18.  Accused  competent  although  a  convict. 

The  accused  is  now  a  competent  witness  in  his  own  behalf,  not- 
withstanding he  may  have  been  previously  convicted  of  a  felony;  for 
the  statutes  giving  him  a  right  to  testify  are  to  be  construed  as 
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superseding  the  conimon-law  special  disqualification  of  conviots  to 
testify,^  unless  otherwise  expressed.' 

^Morgan  t.  State,  86  Tenn.  472,  7  S.  W.  456  (assault  with  intent  to  com- 
mit  murder  in  first  degree.  Upon  defendant's  offering  himself  as  a  wit- 
ness the  attorney  general  objected,  and  read  a  record  of  his  conviction  of 
larceny  and  judgment  of  infamy.  Held  error  to  sustain  the  objection* 
The  court  says:  '*The  statute  excepts  no  class  or  character  of  defend- 
ants, and  the  courts  can  except  none'') ;  Ransom  ▼.  State,  49  Ark.  176, 
4  S.  W.  658.    And  see  statutes  set  out  eupra  in  S  16. 

'Afl  in  Pennsylvania^  where  the  statute  provides  as  follows :  ''In  such  crim- 
inal proceedings  a  person  who  has  been  convicted  in  a  court  of  this  com- 
monwealth of  perjury,  which  term  is  hereby  declared  to  include  sub- 
ornation of  perjury,  shall  not  be  a  competent  witness  for  any  purpose, 
although  his  sentence  may  have  been  fully  complied  with,  unless  the 
judgment  of  conviction  be  judicially  set  aside  or  reversed,  or  unless  the 
proceeding  be  one  to  punish  or  prevent  injury  or  violence  attempted, 
done,  or  threatened  to  his  person  or  property,  in  which  case  he  shall  be 
competent  to  testify."    See  eupra,  ft  16. 

As  to  joint  defendants  testifying  for  each  other,  see  supra,  {  4. 


19.  Sights  as  ft  party. 

The  accused,  bj  becoming  a  witness  in  his  own  behalf,  loses  no 
rights  as  a  party;*  but  as  a  witness  he  waives,  to  the  limited  extent 
below  stated,  his  privilege  against  criminating  himself  upon  cross- 
examinatioiL 

^People  v.  Brown,  72  N.  Y.  671,  673,  28  An.  Rep.  183;  Hwncff  v.  State,  37 
Ohio  St  178,  41  Am.  Rep.  49G  {dictum).  See  also  two  succeeding  sec- 
tions. 

20.  —  to  have  aid  of  oonnsel  on  examination. 

The  accused  testifying  in  his  own  behalf  has  a  right  to  have  his 
oonnsel  interrogate  him  in  the  same  manner  as  any  other  witness.^ 

^Clark  V.  State,  50  Ind.  514  (murder;  error  to  stop  interro^tion,  and  di- 
rect the  accused  to  give  a  general  statement  of  the  whole  affair.  Coun- 
sel should  be  allowed  to  interrogate  as  in  case  of  other  witneasee) ; 
Fletcher  v.  State,  49  Ind.  124,  10  Am.  Rep.  673. 

In  State  v.  House,  55  Iowa,  406,  8  K.  W.  307,  the  defendant's  counsel  with- 
drew from  the  case  during  the  examination  of  the  defendant  himself  as 
a  witness,  and  upon  the  latter  stating  that  owing  to  the  condition  of  his 
counsel  he  was  not  properly  represented  and  defended;  whereupon  the 
court  appointed  other  counsel  for  him,  who  asked  for  a  few  days'  ad- 
journment in  which  to  examine  the  evidence  already  introduced  to  pre- 
pare hia  defense,  which  request  was  denied.  The  court  said  that  if  it 
had  appeared  from  the  record  that  the  counsel  was  intoxicated  while 
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engaged  in  the  trial,  and  when  he  withdrew,  and  that  the  ooort  refined 
an  adjournment  for  a  reasonable  time  to  allow  the  new  counsel  to  pre- 
pare his  defense,  the  judgment  would  have  been  rerersed;  but  that  there 
was  nothing  in  the  record  to  show  that  counsel  was  intoxicated,  or  in 
any  way  incapacitated  from  properly  discharging  his  duty  to  his  client ; 
that,  on  the  contrary,  the  only  imputation  against  him  was  by  the  de- 
fendant, and  that  not  a  direct  charge,  but  a  mere  insinuation  which  the 
trial  judge  seemed  to  think  was  for  the  purpose  of  obtaining  some  ad- 
vantage by  a  continuance.  The  court  also  said  that  what  would  have 
been  its  conclusion  if  the  defendant's  guilt  had  been  doubtful  need  not 
be  determined. 

In  State  ▼.  Bendel  (Idaho)  35  Pac.  836,  during  the  trial  of  one  of  the  de- 
fendants who  had  been  jointly  indicted  for  murder,  counsel  for  the  de- 
fendant not  on  trial  interposed  and  objected  to  the  granting  of  a  mo- 
tion of  the  counsel  for  the  defendant  on  trial  on  the  ground  that  to  do 
«o  would  be  to  jeopardize  his  client  by  the  destruction  of  evidence  vital 
to  his  defense,  for  which  error  was  assigned.  But  the  court  overruled 
the  assignment  saying  that  in  its  opinion  it  was  the  duty  of  counsel 
for  the  defendant  not  on  trial,  not  only  to  be  present  at  the  trial  of  his 
coindictee,  but  vigilantly  to  watch  and  scrutinize  the  conduct  of  the 
trial  to  the  end,  that  none  of  the  legal  rights  of  his  client  should  be 
sacrificed  or  jeopardized  in  the  interest  of  the  other  defendant. 

21.  —  explanations  of  intent. 

The  counsel  for  the  accused,  in  examining  him  as  a  witneas  in 
his  own  behalf,  may  call  for  his  explanation  of  his  conduct  and  lan- 
guage testified  to  either  by  himselP  or  by  witnesses  for  the  prose- 
cution.* 

^People  V.  Quick,  51  Mich.  547,  18  N.  W.  376.  Error  to  exclude  the  ques- 
tion, "Why  did  you  do  that?"  See  also  State  v.  Montgomery,  65  Iowa, 
483,  22  N.  W.  641.    And  see  infra,  §  249. 

In  Donahue  v.  People,  56  N.  Y.  208,  it  was  held  that,  in  order  to  rebut 
testimony  tending  to  show  that  defendant  had  written  a  letter  to  suborn 
witnesses,  defendant  (on  trial  for  murder)  was  entitled  to  be  examined 
as  to  the  point  that  he  held  no  communication  for  such  purpose,  in  any 
way,  as  well  as  to  writing  letters;  and  that  exclusion  of  such  testimony 
was  reversible  error. 

In  People  v.  Farrell,  31  Cal.  576,  it  was  held  reversible  error  to  exclude  de- 
fendant's explanation  of  language  of  his  given  in  evidence  against  him 
by  the  prosecution.    To  allow  such  explanation  was  the  object  of  the 

statute. 

In  MorrotD  v.  State,  48  Ind.  432,  it  was  held  error  calling  for  reversal  ta 
exclude  defendant's  testimony  explaining  what  he  had  said  to  a  third 
person  at  a  whispered  conversation,  which  had  been  proved  as  a  sus- 
picious circumstance. 

In  State  v.  Maynard,  19  Nev.  284,  9  Pac.  514,  it  was  held  error  to  charge 
that  acts  are  a  safer  foundation  for  conclusion  than  testimony  to  intent. 
See  also  infra,  §  249;  and  Division  XLII. 
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22.  Court  may  interrogate. 

When  the  accused  testifies  in  his  own  hehalf,  the  court  may  spe- 
cially interrogate  him  to  test  the  truth  of  his  testimony.* 

^Qill  ▼.  People,. 3  Hun,  187,  6  Thomp.  &  C.  308,  Affirmed  in  60  N.  Y.  643, 
without  opinion. 

Error  cannot  be  predicated  on  the  action  of  the  judge  in  asking  the  de- 
fendant, when  testifying  as  a  witness  in  his  own  behalf,  a  question 
which  was  directly  in  line  with  the  one  just  previously  asked  by  his  own 
counsel,  and  the  answer  to  which  was  in  effect  the  same.  Cline  y.  State, 
25  Ind.  App.  331,  58  N.  E.  210. 

23.  Cross-examination;  within  the  limits  of  direct. 

Under  the  settled  rule  that^  by  becoming  a  witness  in  his  own 
behalf;  the  accused  waives  his  right  to  refuse,  on  cross-exajnination, 
to  answer  questions  as  to  matters  upon  which  he  was  examined  in 
chief,  on  the  ground  of  tendency  to  criminate  himself,^  if  he  has 
testified  generally  as  to  what  occurred  within  a  specified  period,* 
or  as  to  his  movements  on  a  specified  day,®  he  cannot  on  cross-exam- 
ination refuse  to  answer  as  to  all  that  occurred  within  that  period, 
or  all  his  conduct  on  that  day. 

If  he  denies  his  guilt,  he  may  be  cross-examined  as  to  any  mat- 
ters which  tend  to  establish  guilt,*  whether  specifically  interrogated 
as  to  them  on  direct  or  not. 

^This  rule  obtains  in  all  jurisdictions.  See  authorities  under  the  succeed- 
ing sections.  See  also  Oill  y.  People,  3  Hun,  187,  5  Thomp.  &  G.  308. 
In  Roddy  v.  Finnegan,  43  Ind.  490,  a  civil  case,  it  is  held  that  a  witness 
ordinarily  may  claim  privilege  as  to  anything  that  would  incriminate 
him;  but  ''where  he  is  both  party  and  witness  for  himself,  he  must  be 
held  on  his  cross-examination  as  waiving  the  privilege  as  to  any  matter 
about  which  he  has  given  testimony  in  chief."  Error  to  exclude  such  a 
question. 

^People  V.  Russell,  46  Gal.  121. 

So,  the  court  may  in  its  discretion  permit  the  county  attorney  to  cross- 
examine  defendant  charged  with  burglary,  who  takes  the  stand  in  his 
own  behalf,  at  considerable  length  with  reference  to  his  various  places 
of  residence,  his  going  under  assumed  names,  and  his  whereabouts  at 
particular  times.    State  v.  Watson,  102  Iowa,  651,  72  N.  W.  283. 

And  the  defendant  in  a  murder  trial,  who  undertook  on  direct  examina- 
tion to  give  an  account  in  a  general  way  of  what  occurred  in  a  saloon 
from  the  time  of  his  arrival  until  the  homicide,  may  be  asked  on  cross- 
examination  with  reference  to  scuffling  or  wrestling  which  took  place 
between  him  and  one  of  the  other  parties  shortly  before  the  homicide, 
athough  he  did  not  expressly  refer  to  the  occurrence  in  his  direct  exam- 
ination.   State  V.  Weaver,  35  Or.  415,  58  Pac.  109. 

•Boyle  T.  State,  105  Ind.  469,  55  Am.  Rep.  218,  5  N.  E.  203. 
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*rhii  follows  from  the  principle  of  crosa-eTaminatJon,  and  Beams  to  be  eon- 
ceded  by  most  of  the  authorities  that  oppose  the  nert  rule.  To  this 
effect  see  also  Cam.  y.  Bwrk,  3  Lane.  L.  Ber.  138.  He  may  be  asked 
what  he  thought  or  intended.  TwrrUwry  v.  DavU  (Ariz.;  1886)  10  Weit 
Coast  Bep.  210. 

24.  -—  relevant  to  the  iisuey  irrespeetiYe  of  limits  of  direct 

In  those  jurisdictions  where  cross-examination  of  the  accused  is 
not  by  the  statute^  expressly  bounded  by  the  examination  in  chief, 
the  accused,  by  becoming  a  witness  in  his  own  behalf,  so  far  waives 
his  right  to  refuse  to  criminate  himself  that  he  cannot  decline  to  an- 
swer questions  relevant  to  the  issue  because  tending  to  criminate 
hinu* 

Wliere  the  statute  only  gives  the  right  to  cross-examine  as  to  the 
matters  inquired  of  on  direct^  it  is  error  to  allow  it  to  be  carried 
further  against  objection.' 

*6ee  the  statutes  under  ^upra^  %  16.  In  People  ▼.  O^Brien,  66  Cal.  602,  6 
Pac.  695,  it  was  held  reversible  error  to  permit  the  accused  to  be  croas- 
examined  as  to  matters  not  testified  to  in  his  direct  examination.  Citing 
Gal.  Pen.  Code,  9  1323.    See  further,  infra,  |  34. 

This  is  the  rule  applied  in  People  ea  rel,  Phelps  v.  tfew  York  County  Ct 
of    Oyer    d    Terminer,    83    N.    Y.    436;    Raine    v.    State,    88    Ala. 
01,    7     So.     316;     Fitzpatrick    v.     United  States,  178    U.    S.    304, 
44    L.    ed.    1078,    20    Sup.    Ct    Rep.    044;    Frank    v.    State,    94 
Wis.    211,    68    N.    W.    657;    Wallace    ▼.    State,    41    Fla.    547,    26 
Bo.  713;  State    ▼.    Larkine     (Idaho)     47    Pac.  945;    State    v.    Oris- 
wold,  67   Ck>nn.  290,   33   L.  R.  A.  227,  34  Ail.    1046;    Alexander  v. 
State,  40  Tex.  Grim.  Rep.  395,  49  S.  W.  229,  50  S.  W.  716;  State  v.  Mc- 
Gee,  55  &  C.  247,  33  S.  E.  353;  Guy  v.  State,  90  Md.  29,  44  Atl.  997; 
People  V.  Parmelee,  112  Mich.  291,  70  N.  W.  577;  Clarke  v.  State,  78 
Ala.  474,  56  Am.  Rep.  45.  See  also  Com.  ▼.  MuUen,  97  Mass.  545  (where 
it  is  held,  on  indictment  for  being  a  common  seller  of  Uquor,  that  by  be- 
coming a  witness  in  his  own  behalf  the  defendant  ''waives  his  constitu- 
tional privilege  of  refusing  to  furnish  evidence  against  himself,  and  may 
be  interrogated  as  a  general  witness  in  the  case."    So  laid  down  in  hold- 
ing that  where  a  witness  for  the  state  had  testified  to  sales  of  liquor 
seen  through  a  glass  door,  and  defendant  testified  that  there  was  no 
glass  in  the  door,  he  was  properly  compelled  to  answer  whether  there 
was  not  glass  in  the  partition  at  the  side  of  the  door) ;  Com.  ▼.  Lannan, 
13  Allen,  563;  Coin,  v.  Morgan,  107  Mass.  199 (where  the  court  held 
that  on  a  trial  for  a  criminal  libel  it  was  admissible,  on  cross-examina- 
tion of  the  defendant,  to  ask  him  whether  he  was  not  the  publisher  of 
the  newspaper  in  question,  even  though  the  question  did  tend  to  crim- 
inate him,  as  by  taking  the  stand  there  was  a  waiver  of  his  privilege, 
and  [per  curiam]  ''under  our  rule  the  cross-examination  of  a  witness  is 
not  confined  to  the  matters  inquired  of  in  chief) ;  Com.  v.  Nichols,  114 
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285;  8.  C,  with  note  10  Am.  Rep.  346  (where  the  court  so  held, 
and  added  in  a  dictum:  "And  a  refusal  to  answer  a  question  on  the 
ground  that  it  might  criminate  him  is  competent  evidence  against  him 
when  it  would  not  be  against  an  ordinary  witness") ;  State  y.  Ober,  52 
N.  H.  459,  13  Am.  Rep.  88  (on  an  indictment  for  keeping  liquors,  held 
that  the  conviction  should  be  sustained,  because  the  question  asked  on 
cross-examination  was  relevant  to  the  issue,  and  when  the  defendant 
waived  his  privilege  by  becoming  a  witness,  he  subjected  "himself  to  the 
peril  of  being  examined  as  to  any  and  every  matter  pertinent  to  the  is- 
sue"). 

In  State  v.  Wenttoarth,  65  Me.  234,  20  Am.  Rep.  688,  it  was  held  no  error 
on  cross-examination  of  the  accused,  on  trial  for  selling  liquor,  to  ask 
him  how  many  sales  he  had  made  himself  personally,  because  by  taking 
the  stand  he  waived  his  privilege  as  to  incriminating  himself  concerning 
the  crime  of  which  he  was  charged,  and  subjected  "himself  to  the  peril 
consequent  upon  a  cross-examination  as  to  all  matters  pertinent  to  the 
issue,"  whether  inquired  about  in  his  direct  examination  or  not. 

In  Disque  v.  State,  49  N.  J.  L.  249,  8  Atl.  281,  it  was  held  no  error  to  allow 
the  accused  on  trial  for  murder  of  his  wife  to  be  cross-examined  as  to 
his  illtreatment  of  his  wife  prior  to  the  time  of  killing,  even  though  no 
questions  on  that  subject  had  been  asked  him  on  the  direct,  for  the  ques- 
tion was  relevant)  and  it  is  the  general  practice,  both  in  civil  and  in 
criminal  cases,  to  allow  a  testifying  party  to  the  record  "to  be  cross- 
examined  to  the  whole  case,"  in  the  discretion  of  the  court,  even  though 
it  extends  to  pertinent  fact  not  touched  by  the  direct  examination. 

In  Spiet  ▼.  People,  122  HI.  1,  p.  235,  12  N.  E.  865,  17  N.  E.  898,  the  court 
says:  "It  is  also  objected  that  the  cross-examination  of  those  of  the 
defendants  who  took  the  stand  compelled  them  to  give  evidence  against 
themselves.  After  a  careful  examination  of  the  testimony  of  these  de- 
fendants as  set  out  in  the  record,  we  cannot  see  that  they  were  cross- 
examined  upon  any  subjects  not  connected  with  the  direct  examination. 
If  a  defendant  offers  himself  as  a  witness  to  disprove  a  criminal  charge, 
he  cannot  excuse  himself  from  answering  on  the  ground  that  by  so  do- 
ing he  may  incriminate  himself.  'So  far  as  concerns  questions  touching 
the  merits,  the  defendant,  by  making  himself  a  witness  as  to  the  offense, 
waives  his  privilege  as  to  all  matters  connected  with  the  offense.  It 
has  been  ruled  also  that  to  affect  his  credibility  he  may  be  asked  wheth- 
er he  had  been  concerned  in  other  crimes,  part  of  the  same  system.'" 
Citing  Wharton,  Crim.  Er.  S  432.    Judgment  affirmed. 

<7onfra,  Boyle  v.  State,  105  Ind.  469,  55  Am.  Rep.  218,  5  N.  E.  203;  Cooley, 
Const.  lam.  317,  saying  that  he  may  stop  where  he  pleases  in  the  direct, 
and  thus  preserve  his  constitutional  right  to  refuse  to  criminate  himself 
by  answering  on  cross-examination  beyond  that  limit. 

^State  V.  Chamberlain,  89  Mo.  129,  1  S.  W.  145. 

Rut  where  defendant  in  a  criminal  case  testified  that  certain  letters  dated 
"St.  Louis,  Jan.  18,"  had  reached  his  home  after  he  left,  it  was  proper 
to  ask  him  on  cross-examination  when  he  left.  State  v.  Cunningham, 
154  Mo.  161,  55  S.  W.  282. 

And  the  defendant  in  a  prosecution  for  seduction  who  has  testified  on  di« 
Abb.  Cb.— 25. 
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rect  cxuninatloii  tliat  Im  oontinued  to  oall  on  tlie  pitMeentrix  once  in 
three  or  four  wedu  for  over  two  jcan,  and  until  about  the  time  of  the 
alleged  seduction,  may  be  eroee-euindned  aa  to  why  he  discontinued  his 
Tisits  after  that  time.    8ia$e  ▼.  Ei§enhour,  132  Mo.  140,  33  8.  W.  785. 

Bo,  defendant^  charged  with  murder,  who  has  testified  on  his  direct  exam- 
ination that  he  was  at  work  on  the  evening  of  the  homicide,  may  prop- 
erly be  cross-examined  as  to  the  kind  of  work  he  was  doing.  State  ▼. 
McLaughlin,  149  Mo.  19,  50  8.  W.  815. 

The  fact  that  the  court  permitted  an  accused,  testifying  as  a  witness  on 
his  o?ni  behalf,  to  be  cross-examined  as  to  matten  alleged  not  to  have  been 
inquired  about  upon  his  examination  in  chief,  is  not  ground  for  reversal 
where  the  record  does  not  show  any  abuse  of  the  court's  discretimi  in 
that  regard.    State  v.  Moody,  7  Wash.  395,  35  Pac  132. 

Kor  will  a  conviction  be  reversed  because  the  defendant  was  cross-exam* 
ined  as  to  matters  with  reference  to  which  he  had  not  testified  on  direct 
examination,  where  the  testimony  elicited  did  not  tend  to  criminate 
him,  nor  his  refusal  to  answer  to  prejudice  him  in  the  minds  of  the 
jurors.    State  v.  Moore,  32  Or.  66,  48  Pac.  468. 

And  defendant  in  a  murder  trial,  who  undertook  on  his  direct  examination 
to  account  for  the  fact  that  he  had  a  pistol  in  his  possession  at  the  time 
of  the  homicide,  may  be  properly  asked  on  cross-examination  where  he 
obtained  it.    State  v.  Weaver,  35  Or.  415,  58  Pac.  109. 

25.  Cross-examinatioii  affeoting  credit  ai  a  witness. 

In  those  jurisdictions  where  cross-examination  is  not  by  the  stat- 
ute expressly  bounded  by  the  examination  in  chief ,^  the  accused,  by 
becoming  a  witness  in  his  own  behalf ,  subjects  himself  to  cross- 
examination  to  impair  his  credit  as  a  witness,  to  the  same  extent 
as  any  other  witness.' 

*See  the  statutes  under  eupra,  |  16. 

As  to  the  rule  where  the  cross  is  thus  limited  by  the  direct^  see  infra,  I  34» 

'In  such  jurisdictions,  therefore,  it  is  in  the  discreticm  of  the  court  to  allow 
the  cross-examination  of  the  accused  to  be  extended  to  matters  imma- 
terial to  the  issue,  in  order  to  affect  his  credibility.  MeOuire  v.  People, 
3  Hun,  213,  5  Tfaomp.  &  C.  682,  more  fully,  48  How.  Pr.  517;  Cowiey  v. 
People,  8  Abb.  N.  0.  1,  34,  less  fully,  21  Hun,  415,  Affirmed  without 
noticing  this  point,  in  S3  N.  Y.  464,  38  Am.  Rep.  404;  MeKeone  v.  Peo- 
ple, 6  Colo.  346;  Tanke  v.  State,  51  Wis.  464,  8  N.  W.  276;  State  ▼.  Huff, 
11  Nev.  17  {dictum). 


26.  — -specific  facts  affeetrng  credit;  general  role. 

The  conrt  in  its  discretion  may  allow  the  accused,  when  ttnder 
cross-examination,  to  be  asked  as  to  specific  facts  which  tend  to  dis- 
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credit  him,  or  to  impeach  his  moral  character  as  bearing  on  credi- 

biHiy.* 

'Such  is  tlM  general  principle;  but  the  oonrts  are  not  agreed  as  to  wbat 
facte  do  Icgitimatelj  affect  eredibility.  See  eaaee  under  the  next  fi^e 
aectione,  lor  illnetratione. 

In  People  ▼.  Oiuey,  72  N.  Y.  303,  it  was  held  not  error  to  allow  one  on  trial 
for  assault  to  be  asked  as  to  prerioos  altercations  and  assaults  upon 
third  persons  in  which  he  had  been  engaged. 

In  State  y.  Huff,  11  Nev.  17,  the  ootirt»  while  approring  the  rule,  yet  held 
it  reversible  error  to  ask  accused^  on  trial  for  murder,  if  he  had  not  as- 
saulted other  persons,  as  it  did  not  Intimately  tend  to  discredit  his 
▼eradty  as  a  witness. 

State  y.  Oleim,  17  Mont  17,  31  L.  R.  A.  294,  41  Pac  998,  holds  that  eross- 
ezamination  cannot  extend  to  matters  wholly  remote  from  the  question 
of  guilt  or  innocence  of  the  crime  charged,  so  as  to  amount  to  a  general 
assault  upon  his  character. 

And  a  defendant,  charged  with  larceny,  who  admits,  while  testifying  as  a 
witness,  that  he  has  been  disbarred  from  practising  as  an  attorney,  can- 
not be  cross-examined  as  to  the  specific  charges  on  which  the  disbarment 
proceedings  were  based.  People  ▼.  Dorthy,  156  N.  Y.  2879  ^0  K.  E.  800» 
AiRrming  20  App.  Div.  808,  48  N.  T.  Supp.  970. 

27.  —  oommisiion  of  an  offense. 

As  tending  to  impair  the  credibility  of  the  accused  as  a  witness, 
the  conrt  in  its  discretion  may  allow  him  to  be  asked  whether  he 
has  not  committed  a  specified  crime,  if  it  be  of  a  nature  to  impair 
his  general  credit  as  a  witness,  or  tend  to  contradict  testimony  given 
hj  hinL* 

^People  ▼.  Voelke,  94  N.  Y.  187,  46  Am.  Sep.  128,  Ai&rming  29  Hun,  461 
(holding  it  not  error  to  ask  defendant  on  trial  for  offense  against  lot- 
teiy  laws,  whether  he  had  not  previously  been  in  the  business  of  lottery 
tickets  and  lottery  policies^  since  it  was  an  inqniiy  as  to  the  actual  com- 
mission of  crime  to  which  an  affirmatiye  answer  would  tend  to  discredit 
the  witness,  besides  being  in  this  case  pertinent  to  the  issue) ;  People  ▼. 
Irving^  96  N.  Y.  641  (assault;  held  no  error  to  permit  defendant  to  be 
asked,  on  cross-eyamination,  if  he  had  not  committed  an  assault  upon 
another  person,  as  bearing  upon  his  credibility,  where  he  had  given  ma^ 
terial  testimony  in  conflict  with  that  of  the  prosecution) ;  People  ▼• 
Hooghkerk,  96  N.  T.  149  (arson;  held  no  enxxr  to  allow  cross-examina- 
tion with  reference  to  his  connection  with  other  flres,  and  with  insur- 
ance on  other  property  burned,  as  affecting  his  credibility) ;  People  ▼. 
Bekert,  2  N.  Y.  Grim.  Rep.  470  (seduction;  held  proper  to  ask  on  cross- 
examination  whether  he  had  not  had  intercourse  with  another  person; 
reversed  on  other  grounds).  See  also,  as  supporting  the  text,  People  v. 
Reavey,  38  Hun,  418,  reargument  39  Hun,  364  (larceny;  allowable  to 
ask  the  accused  if  he  had  not  been  suspended  as  an  attorney  for  profes- 
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sionml  miMondaet) ;  State  ▼.  Romtm,  8  N.  D.  548,  80  N.  W.  477 ;  Bomffo 
▼.  Territory,  8  N.  M.  446,  46  Pac.  349;  Btate  v.  Chingren,  105  Iowa,  169, 
74  N.  W.  946;  Sheare  ▼.  Btate,  147  Ihd.  51,  46  N.  £.  331. 

But  in  People  ▼.  /am«,  57  Cal.  115,  a  murder  trial,  it  was  held  no  error  to 
exclude  a  question  on  eroas-ezaminaticm  as  to  whether  there  had  not 
been  criminal  intimacy  between  defendant  and  the  wife  of  deceased,  as 
the  question  was  immateriaL  Cdmpare  People  ▼.  Phelan,  123  CaL  551, 
56  Pac.  424,  where  it  was  held  that  questions  asked  of  defendant 
charged  with  murder,  on  his  cross-examination,  containing  an  insinua- 
tion that  he  was  himself  a  man  of  violent  character,  who  required  at 
times  to  be  put  under  bonds,  although  highly  improper,  did  not  require 
a  reyersal. 

In  Safer  ▼.  United  States,  31  0.  C.  A.  1,  59  U.  8.  App.  311,  87  Fed.  329,  it 
was  held  that  a  person  accused  of  sending  lascivious  letters  through  the 
mails  could  not  upon  cross-examination  be  asked  whether  he  did  not 
occupy  the  same  room  with  the  addressee  of  the  letter  six  months  after 
the  time  of  its  mailing,  if,  from  the  state  of  the  eyidence,  neither  the 
question  nor  its  answer  would  have  any  tendency  to  impeach  his  char- 
acter for  truth  and  veracity. 

In  a  prosecution  for  rape  it  is  error  to  compel  defendant  on  cross-examina- 
tion to  answer  questions  concerning  an  attempt  by  him  to  debauch  a 
child,  which  was  not  connected  in  the  remotest  degree  with  the  crime  for 
which  he  is  being  tried.    Anthony  v.  Btate  (Idaho)  55  Pac.  884. 

And  it  is  not  competent  to  ask  defendant  in  a  criminal  trial,  on  cross- 
examination,  questions  whose  only  possible  object  is  to  excite  in  the 
minds  of  the  jury  a  suspicion  that  he  has  been  guilty  of  other  ofTenaes 
than  the  one  for  which  he  is  on  trial.  Baker  v.  Com.  20  Ky.  L.  Rep. 
1778,  50  &  W.  54. 

So,  it  is  error  to  allow  defendant  in  a  prosecution  for  forgery  to  be  inter- 
rogated as  to  other  papers  similar  to  that  in  question,  unless  it  be  first 
shown  that  such  papers  were  forged,  and  the  accused  had  culpable  con- 
nection therewith.    Btate  v.  Lowry,  42  W.  Va.  205,  24  S.  E.  561. 

In  Downey  v.  Btate,  115  Ala.  108,  22  So.  479,  it  was  held  that  defendant, 
charged  with  betting  at  a  game  of  cards  at  an  outhouse  where  people 
resorted,  could  not  be  cross-examined  as  to  whether  he  had  followed 
the  business  of  gambling  for  a  livelihood  for  a  long  time. 

And  in  Maine,  by  statute,  cross-examination  is  not  allowed  as  to  any  other 
crime  than  that  on  trial,  but  this  statute  is  construed  to  relate  only  to 
independent  crimes  not  relevant  to  the  issue.  See  under  Maine,  eupra, 
fi  16.  See  also  State  v.  Carson,  66  Me.  116,  holding  it  reversible  error 
to  ask  defendant  on  cross-examination  whether  he  had  assaulted  other 
persons  when  drunk,  the  court  applying  the  same  rule  to  the  defendant 
as  to  other  witnesses, — that  he  could  not  be  required  to  meet  any  evi- 
dence except  that  against  his  character  for  truth  and  veracity,  ^nd 
proof  of  having  been  convicted  of  an  infamous  crime. 

28.  — imprisonineiit. 

For  this  purpose  it  is  proper  to  allow  him  to  be  asked  if  he  has 
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ever  been  confined  as  a  prisoner  in  a  penit^itiaiy  or  states  prison/ 
or  if  he  has  been  convicted  of  a  felony,*  but  not  whether  he  has 
been  arrested*  or  indicted.^ 

^In  People  ▼.  Courtney,  31  Hun,  199,  Affirmed  in  94  N.  Y.  490,  without  pass- 
ing upon  this  point,  the  rule  is  laid  down  that  the  defendant  subjects  him- 
self to  the  same  rules  as  other  witnesses  on  cross-examination,  and 
may  be  asked  whether  he  has  ever  been  confined  as  a  prisoner  in  a  pen- 
itentiary. 

In  Com,  Y.  Bonner,  97  Mass.  587,  it  was  held  no  error  to  ask  the  defendant 
(on  trial  for  attempt  to  steal)  "if  he  had  been  in  the  house  of  correc- 
tion for  any  crime.*'  Here  the  trial  judge  allowed  the  question  for  the 
purpose  of  showing  that  defendant  had  been  convicted  of  a  crime. 

In  People  y.  Hovey,  29  Hun,  382^  Affirmed  in  92  N.  Y.  554,  without  noticing 
this  point,  1  N.  Y.  Grim.  Rep.  180,  a  murder  trial,  it  was  held  no  error 
to  ask  the  accused  how  many  times  he  had  "been  in  prison,"  and  "for 
what."  The  court  said  I  832  of  the  Code  of  Civil  Procedure  (see  next 
note)  "expressly  authorizes  such  a  line  of  examination." 

In  BrotDn  v.  State,  62  N.  J.  L.  666,  42  Atl.  811,  it  is  held  that  defendant  on 
a  criminal  trial  may  be  asked  on  cross-examination  whether  he  has  been 
in  any  other  prison  and  whether  he  has  previously  been  convicted  of 
crime. 

"Since  the  abolition  of  the  absolute  common-law  disqualification  by  convic- 
tion of  felony,  the  fact  oi  such  conviction  may,  under  the  statutes  of  most 
of  the  states,  be  proved  as  bearing  on  credibility.  The  New  York  statute 
is  as  follows:  N.  Y.  Code  Civ.  Proc.  §  832.  "The  conviction  may  be 
proved  for  the  purpose  of  affecting  the  weight  of  his  testimony,  either 
hy  the  record  or  by  his  cross-examination,  upon  which  he  must  answer 
any  question  relevant  to  that  inquiiy;  and  the  party  cross-examining 
him  is  not  concluded  by  his  answer  to  such  a  queation."  And  see  People 
V.  Johnson,  57  Cal.  571  (to  same  effect,  under  California  Penal  Code) ; 
People  V.  Sears,  119  Cal.  267,  51  Pac.  325;  Clemmons  v.  State,  39  Tex. 
Crim.  Rep.  279,  45  S.  W.  911;  Hyde  v.  Territory,  8  Okla.  69,  56  Pac. 
851. 

In  Bartholomew  v.  People,  104  111.  601,  44  Am.  Rep.  97,  it  is  held  that  it  is 
the  conviction,  and  not  the  punishment  for  the  offense,  that  may  be 
shown. 

In  State  v.  Burton,  2  Marv.  (Del.)  446,  43  Atl.  254,  however,  it  is  held  that 
defendant  in  a  prosecution,  under  the  Delaware  statute,  for  pointing  a 
pistol  at  another,  cannot  be  asked  on  cross-examination,  for  the  purpose 
of  impairing  his  credibility,  as  to  whether  he  has  ever  before  been  con- 
victed of  pointing  a  pistol  at  a  man,  since  the  offense,  under  the  stat- 
ute, is  not  necessarily  an  assault,  and  a  conviction  does  not  necessarily 
tend  to  disgrace  or  degrade  the  defendant. 

"The  reason  is  that  no  inference  of  guilt  can  be  drawn  from  a  mere  arrest, 
much  less  an  inference  of  guilt  of  an  offense  imputing  inveracity.  It  is 
merely  an  accusation;  and  innocence  is  presumed.  People  v.  Broum, 
72  N.  Y.  571,  28  Am.  Rep.  183,  Affirming  8  Hun,  562  (holding  it  error 
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to  allow  the  question,  ''How  many  times  have  yoa  been  arrested  f) ; 
People  Y.  Crwpo,  76  N.  Y.  288,  32  Am.  Rep.  302  (burglaiy;  held  error 
to  allow  aecnsed  to  be  asked  if  he  had  been  arrested  on  a  charge  of  big- 
amy). 

In  BiQie  ▼.  Huf,  11  Nev.  17,  a  murder  trial,  it  was  held  to  be  error  to  allow 
him  to  be  asked  how  many  times  he  had  been  arrested  for  unlawfully 
beating  men  and  women ;  it  did  not  legitimately  tend  to  discredit  the 
defendant  as  a  witness,  for  "it  oould  be  inferred  that  he  was  a  yiolent- 
tempered  man,  perhaps  a  dangerous  man,  but  not  that  he  was  a  liar." 

In  People  ▼.  HomUin,  68  CaL  101,  8  Pac  687,  a  murder  trial,  it  was  held 
error  to  compel  the  accused  to  answer  whether  he  had  not  been  arrested 
for  shooting  at  people,  and  whether  he  did  not  know  the  unlawful  na- 
ture of  the  business  where  he  was  doorkeeper.  So  held  under  California 
Code  which  restricts  evidence  for  impeachment  to  that  of  general  repu- 
tation for  truth  and  veracity  and  conviction  of  a  felony,  and  thus  super- 
cedes People  V.  McCwuleyy  45  Cal.  148,  which  seems  to  have  held  such  a 
question  proper.  But  in  Hanoff  v.  State,  37  Ohio  St.  178,  41  Am.  Bep. 
496,  a  murder  trial,  it  was  held  to  be  no  error  to  ask,  in  order  to  affect 
credibility,  whether  defendant  had  not  been  arrested  for  an  assault;  and 
that  it  was  discretionary  with  the  court  to  permit  such  questions,  for 
abuse  is  guarded  against  by  the  witness's  privilege  and  the  power  of 
the  court  to  restrict  cross-examination. 

Where  defendant  on  trial  for  murder  had  introduced  a  witness  (his  father) 
who  testified  that  defendant  had  once  been  arrested  and  honorably  ac- 
quitted on  trial  of  a  charge  for  shooting,  held  no  error  to  allow  defend- 
ant, on  cross-examination,  to  be  asked  if  he  was  arrested  for  the  al- 
leged shooting,  since  it  was  in  reply  to  the  direct;  but  the  court  did 
not  pass  upon  its  propriety  in  case  there  had  been  no  direct  testimony. 
PeopU  V.  Ogle,  104  N.  Y.  611,  11  N.  E.  63. 

8o,  too,  in  State  v.  Baoon,  13  Or.  143,  9  Pac.  303,  it  was  held  no  error  to 
permit  a  witness  for  the  defendant  to  be  asked  on  cross-examination 
"whether  he  and  the  defendant  had  not  at  one  time  been  arrested  on  a 
charge  of  robbery,"  because  it  affected  his  credibility  as  tending  to  show 
his  relations  with  the  defendant;  and  that  in  general  such  questions 
were  allowable  in  the  exercise  of  a  sound  discretion  by  the  court. 

Fanc2eoi?e  v.  State,  150  Ind.  273,  49  N.  E.  1060,  holds  that  the  defendant  on 
a  trial  for  robbery  may  be  cross-examined,  for  the  purpose  of  affecting 
his  credibility,  as  to  a  previous  arrest  and  conviction  of  larceny,  and  as 
to  a  pending  indictment  for  robbery  of  another  person  against  him. 

And  Cage  v.  State  (Tex.  Crim.  App.)  55  S.  W.  63,  holds  that  where  defend- 
ant testifies  in  his  own  behalf,  he  cannot  complain  that  he  is  asked  oa 
cross-examination  how  often  he  has  been  arrested,  and  for  what,  wnen 
his  answer  is  beneficial  to  him. 

And  in  People  v.  Lwraen,  10  Utah,  143,  37  Pac.  258,  it  is  held  that  requiring 
defendant  on  trial  for  an  assault  to  state  whether  he  has  ever  been  ar- 
rested for  a  similar  crime  is  not  reversible  error,  where  the  question  is 
objected  to  only  on  the  ground  that  it  is  immaterial  and  irrelevant,  and 
on  cross-examination  there  is  no  claim  that  the  question  is  privileged. 
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^Ryan  ▼.  People,  79  K.  T.  594,  Affirming  10  Hun,  188.  Dtdum,  to  the  effect 
thmt  evidence  that  a  witness  has  been  indicted  is  improper  becanse  it 
does  not  tend  to  discredit  him.  Followed  in  Koher  ▼.  Miller,  38  Hun, 
184  (civil  case). 

In  BnUth  v.  State,  70  Ala.  21,  it  was  held  to  be  rerersible  error  to  allow  a 
question  as  to  whether  the  defendant  had  not  been  indicted  for  tres- 
pass, after  warning, — Citing  Clarke  ▼.  State,  78  Ala.  474,  56  Am.  Rep. 
45. 

So,  defendant  on  trial  for  keeping  a  disorderly  house  cannot  be  cross-exam- 
ined as  to  an  indictment  against  him  for  keeping  a  disorderly  house  at 
another  place.    Roop  v.  State,  58  N.  J.  L.  470,  $4  Atl.  740. 

And  Parker  v.  Com.  21  Ky.  L.  Rep.  406,  51  S.  W.  573,  held  that  it  was  im- 
proper, on  cross-examination  of  defendant  charged  with  murder,  to  ask, 
'Have  yon  ever  been  indicted  for  anything?  Tell  the  Jury  .  .  . 
what  all  you  have  been  indicted  for,"  when  the  answers  showed  that  the 
defendant  had  been  indicted  for  carrying  a  pistol  and  shooting  from  am- 
bush, although  for  the  purpose  of  affecting  the  credibility  of  the  wit- 
ness, and  notwithstanding  the  court  instructed  the  jury  not  to  consider 
these  statements  for 'any  purpose  against  the  defendant,  except  so  far 
as  they  might  affect  his  credibility  as  a  witness.  Compare  Bvereole  v. 
Com.  17  Ky.  L.  Rep.  1250,  34  S.  W.  231,  however,  which  holds  that  a 
reference,  on  the  cross-examination  of  defendant  charged  with  murder, 
to  indictments  found  against  him  in  other  cases,  is  not  prejudicial 
where  all  evidence  on  that  subject  is  subsequently  excluded  from  the 
consideration  of  the  jury. 

So,  one  on  trial  for  using  the  mails  to  defraud  cannot  be  asked  on  cross-ex- 
amination if  his  former  partner  is  not  under  indictment  for  fraudulently 
using  the  mails,  if  no  connection  is  shown  between  defendant  and  his 
former  partner  as  to  the  matter  for  which  he  is  being  tried.  Tingle  ▼. 
VfUted  States,  30  C.  C.  A.  666,  58  U.  S.  App.  140,  87  Fed.  320. 

And  in  Vale  v.  People,  161  III.  300,  43  N.  E.  1001,  it  was  held  that  com- 
pelling a  woman  accused  of  larceny,  against  her  objection,  to  testify 
that  her  husband  was  tried  for  murder  and  acquitted  the  previous 
year,  without  evidence  to  connect  her  with  the  charge  against  her  hus- 
band,— ^was  reversible  error. 

But  People  v.  Clark,  102  N.  T.  735,  8  N.  E.  38,  Affirming  38  Hun,  214,  holds 
that  where  the  accused  testifies  on  his  own  behalf,  it  is  within  the  dis- 
cretion of  the  court  to  allow  the  prosecution,  on  cross-examination,  to 
ask  him  if  he  has  been  accused  or  charged  with  anything  disgraceful  or 
criminal.  See  also  People  v.  Oale,  50  Mich.  237,  15  N.  W.  00,  where  It 
was  held  no  error  to  ask  defendant  if  he  did  not  know,  as  a  matter  of 
fact,  that  a  certain  information  to  which  he  had  pleaded  was  based  on 
the  complaint  of  a  third  person. 

And  in  Scbaetian  v.  State  (Tex.  Crim.  App.)  53  S.  W.  875,  a  criminal  case, 
it  was  held  competent  to  ask  the  accused,  on  cross-examination,  and  as 
touching  his  credibility,  whether  he  had  ever  been  indicted  for  any  other 
offense,  and  what  offenses.  To  the  same  effect,  see  Miranda  v.  State 
(Tex.  Crim.  App.)  50  S.  W.  714;  Bolton  v.  State  (Tex.  Crim.  App.)  30 
8.  W.  672;  Ryan  v.  State,  07  Tenn.  206,  36  S.  W.  930  (holding  also  that. 
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upon  objection  of  his  oounBel  that  the  best  evidence  should  be  offered,  it 
is  competent  to  offer  the  record  of  the  indictments). 

And  in  Btaie  ▼.  Mitchell,  66  8.  C.  524«  35  8.  £.  210,  a  proseenUon  for  vio- 
lating the  dispensary  law,  where  the  defendant  had  testified  that  he 
had  sold  no  liqnors  since  1882,  it  was  held  not  to  be  error  to  permit  the 
state  on  cross-examination  to  ask  him  if  he  did  not  know  that  in  18SS 
and  in  1884  he  was  indicted  for  such  offense^  and  wliether  he  did  not 
pay  a  certain  fine  therefor  in  1883. 

In  Offden  ▼.  People,  134  111.  599,  25  N.  K  755,  a  proeecntion  for  robbeiy, 
the  defendant  stated  on  cross-examination  that  he  had  'onoe  been  indicted 
for  an  assault  to  kill,  and  convicted  for  an  assault  and  batteiy.  The 
question  which  elicited  this  information  was  objected  to,  and  the  eourt 
ruled  that  the  witness  might  answer  or  not,  as  he  desired.  An  siBdavit 
submitted  on  the  motion  for  a  new  trial  showed  that  defendant's  counsel 
misunderstood  the  ruling  of  the  court,  and  told  his  client  to  answer  the 
question.  But  the  court  held  that  the  misapprehension  of  counsel  could 
not  be  regarded  as  an  error  on  the  part  of  the  court;  stating  also  that  it 
could  hardly  be  supposed  that  the  mere  fact  that  the  defendant  had  once 
been  convicted  of  an  assault  and  battery  £ould  have  influenced  the  jury 
in  the  rendition  of  their  verdict. 

29.  —  ai  to  aett  of  oonscionsneis  of  guilt. 

The  accused  may  be  asked  on  cross-examination  whether  he  made 
any  attempt  to  evade  arrest.* 

*Ryan  V.  People,  19  Hun,  188,  Affirmed  in  79  N.  T.  593;  Bagley  v.  Mown, 
69  Vt  175,  37  Atl.  287. 

In  Btate  v.  Kennon,  45  Ls.  Ann.  1192,  14  So.  187,  it  is  held  that  prosecut- 
ing attorneys  who  seek  to  cross-examine  an  accused  upon  matters  not 
legitimate  in  rebuttal,  but  which,  it  is  claimed,  may  properly  be  asked 
by  way  of  impeachment  or  attack  upon  the  credibility  of  the  witness, — 
as,  for  example,  the  defendant's  flight, — should  announce  the  object  and 
purpose  of  their  question,  and  offer  to  restrict  the  effect  of  the  testi- 
mony. 

30.  — domestio  relations;  vagrancy. 

As  affecting  credibility  of  the  accused,  who  has  testified  on  his 
own  behalf,  he  may  be  asked  questions  tending  to  show  that  he  has 
abandoned  his  home  and  become  a  vagrant.^ 

^Tanke  v.  Biate,  51  Wis.  404,  8  N.  W.  276,  a  prosecution  for  assault  with 
intent  to  kill.  The  testimony  of  the  accused  on  material  points  was  in 
direct  conflict  with  that  of  the  prosecuting  witness,  and  also  showed 
that  he  was  a  married  man,  and  had  not  been  with  his  wife  for  some 
weeks;  and  it  was  held  to  be  no  error  to  allow  a  question,  on  cross- 
examination,  as  to  the  length  of  time  since  he  had  lived  with  her,  as  the 
answer,  tending  to  show  that  he  had  abandoned  his  home  and  had  be- 
come a  tramp,  might  have  some  bearing  on  his  credibiUty. 
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31.  Discretionary  power  of  the  court  to  exclude  diBparagi]4'  questions. 
Where  the  accused  is  examined  as  a  witness  on  his  own  behalf, 

the  court  may  properly  refuse  to  require  him  to  answer  a  question 
tending  to  prove  him  guilty  of  a  distinct  offense,  if  the  tendency 
appears  to  be  to  prejudice  him  with  the  jury  directly  upon  the  ques- 
tion of  guilt  of  the  offense  for  which  he  is  on  trial,  rather  than  only 
indirectly,  by  impairing  the  credibility  of  his  testimony.^ 

*In  People  ▼.  Broum,  72  N.  Y.  571,  28  Am.  Rep.  183,  an  extreme  caee,  a  oon- 
▼iction  was  reversed  on  the  ground  that  it  was  an  error  to  aUow  such  a 
question  to  be  asked.  Church,  J.,  says:  "I  am  of  the  opinion  that  the 
cross-examination  of  persons  who  are  witnesses  in  their  own  behalf, 
when  on  trial  for  criminal  offenses,  should  in  general  be  limited  to  mat- 
ters pertinent  to  the  issue,  or  such  as  may  be  proved  by  other  witnesses. 
I  believe  such  a  rule  necessary  to  prevent  a  conviction  for  one  offense  by 
proof  that  the  accused  may  have  been  guilty  of  others.  Such  a  result 
can  only  be  avoided  practically  by  the  observance  of  this  rule."  To  the 
same  effect,  Johnson  v.  State,  8  Wyo.  494,  58  Paa  761.  See  also  note  to 
People  V.  Tice  (N.  Y.)  15  L.  R.  A.  669. 

In  Clarke  v.  State^  78  Ala.  474,  56  Am.  Rep.  45,  a  murder  trial,  it  was  held, 
approving  the  doctrine  of  People  v.  Broun,  72  N.  Y.  571,  28  Am.  Rep. 
183,  to  be  reversible  error  to  ask  on  cross-examination :  ''Did  you  not  be- 
long to  the  Jesse  James  gangf  The  court  said  that  the  only  tests  to 
which  the  defendant  ''subjects  himself  are  cross-examination  relating  to 
any  matter  connected  with  the  transaction  or  pertinent  to  the  issue,  and 
impeachments  by  assailing  his  general  character  or  by  proof  of  contra- 
dictory statements  on  other  occasions.  .  .  .  The  waiver  of  the 
constitutional  immunity  from  compulsory  self-examination  should  not 
be  extended  beyond  facts  which  may  be  testified  to  by  other  wit- 
nesses or  which  may  be  relevant  to  the  issue,  or  may  tend 
to  elucidate  it.  Within  these  limits  the  fullest  cross-examination 
should  be  allowed;  but  its  range  into  inquiries  respecting  past  transac- 
tions and  offenses  separate  and  distinct  is  prohibited  by  the  constitu- 
tional inhibition." 

So,  in  Buel  v.  State,  104  Wis.  132,  80  N.  W.  78,  it  was  held  that  on  the 
cross-examination  of  one  accused  of  murder,  where  the  evidence  was  all 
circumstantial,  it  was  error  to  allow  the  state  to  ask  questions  which 
imputed  to  him  the  commission  of  various  felonies,  when  such  questions 
were  not  reasonably  intended  to  affect  his  credibility,  but  were  mani- 
festly calculated  to  create  prejudice  in  the  minds  of  the  jury. 

32.  Cross-examining  as  to  preyions  inconsistent  statements. 

When  the  accused  has  testified  as  a  witness  on  his  own  behalf^ 
he  may,  within  the  same  limits  as  any  other  witness,  be  cross-exam- 
ined as  to  whether  he  has  made  previous  statements  inconsistent  with 


394  OBDcnrAL  tbial  brief. 

his  testimony,  for  the  purpose  of  contradicting  his  testimony  by 
proof  of  such  statements.^ 

^Btate  Y.  Red,  53  Iowa,  60,  4  N.  W.  831;  State  ▼.  Ahrame,  11  Or.  169,  8 
Pac.  327;  Com,  ▼.  Tolliver,  119  Mass.  312;  Steele  v.  State,  76  Miss.  387, 
24  So.  910;  State  ▼.  Smith,  57  Kan.  673,  47  Pac.  541;  State  ▼.  Selm^ 
97  Iowa,  378,  66  Key.  751;  State  ▼.  Bartmese,  33  Or.  110,  54  Pac  167. 

And  in  Kirhy  v.  State,  89  Ala.  63,  8  So.  110,  where  the  defendant  had  on 
cross-examination  denied  having  made  a  particular  statement  at  a  time 
and  place  named,  imputing  fault  to  himself  in  connection  with  the  origin 
of  the  difficulty,  it  was  held  proper  to  further  ask  him  if  some  other 
person  did  not,  at  the  time  and  place  named,  make  such  statement  in 
his  presence  and  hearing,  without  objection  or  contradiction  by  him; 
and  that  upon  his  denial  that  such  was  the  case,  it  was  then  proper 
for  the  prosecution  to  prove  by  another  person,  who  was  present  at  the 
time,  that  the  statement  was  made  at  the  time  and  place  named,  during 
a  conversation  in  which  the  defendant  participated. 

But  Naugher  v.  State,  116  Ala.  463,  23  So.  26,  held  that  it  was  not  com- 
petent for  the  state  to  impeach  the  testimony  of  defendant  in  a  murder 
trial  by  asking  him  if  he  did  not  tell  a  witness  that  he  had  borrowed 
meat  from  the  deceased,  and,  on  his  answering  in  the  n^^tive,  intro- 
ducing a  witness  to  prove  the  contradictory  statements,  where  there  was 
no  competent  evidence  of  the  fact  of  borrowing  the  meat,  although  such 
evidence  would  have  been  admissible  as  tending  to  rebut  the  effect  of  de- 
fendant's evidence  as  to  the  threats  by  deceased  communicated  to  him. 

And  Walton  v.  State  (Tex.  Grim.  App.)  55  6.  W.  566,  held  that  it  was  error 
to  allow  the  prosecution  to  ask  accused,  on  cross-examination,  as  to  cer- 
tain statements  made  by  him  while  in  the  sheriff's  custody,  charged  with 
theft,  where  he  had  not  been  cautioned  that  any  statement  he  might 
make  would  be  used  against  him,  and,  on  his  denial,  to  introduce  evidence 
of  such  statements,  since  they  were  inadmissible  either  to  contradict  ac- 
cused or  as  original  testimony.  See  also  Morales  v.  State,  36  Tex. 
Grim.  Rep.  234,  36  S.  W.  435,  846,  holding  that  defendant  cannot  be  ex- 
amined as  to  confession  made  while  in  jail  without  having  been  warned, 
for  the  purpose  of  laying  a  predicate  for  his  impeachment;  and  the  state 
cannot  be  subsequently  permitted  to  show  that  he  made  such  a  confes- 
sion. Gompare  Ford  v.  State,  40  Tex.  Grim.  Rep.  280,  50  S.  W.  350, 
holding  that  a  memorandum  of  a  statement  voluntarily  made  by  defend- 
ant charged  with  murder,  after  his  arrest,  and  after  he  had  been  warned, 
might  be  used  by  the  county  attorney  on  the  cross-examination  of  de- 
fendant. 

83.  —  privileged  communications. 

The  accused,  when  testifying  in  his  own  behalf,  cannot  be  com- 
pelled to  disclose  privileged  commnnications  had  between  him  and 
his  attorney  or  counsel.^ 

^  ^Duttenhofer  v.  State,  34  Ohio  St.  91,  32  Am.  Rep.  362  (disapproving  the 
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Hasaachusetts  case,  below).  And  to  the  same  effect,  Bigler  v.  Reyher, 
43  Ind.  112;  N.  Y.  Code  Civ.  Proc.  §|  835,  836;  Alderman  y.  People,  4 
Mich.  414,  69  Am.  Dec.  321  {dictum) ;  Hemenuoay  v.  Smith,  28  Vt.  701; 
Barker  ▼.  Kuhn,  38  Iowa,  392  (holding  that  the  enabling  act  should  not 
be  construed  as  opening  the  door  which  had  been  locked  at  common 
law) ;  Btate  y.  White,  19  Kan.  445,  27  Am.  Rep.  137  (held  reversible 
error  to  compel  the  accused  on  cross-examination  to  disclose  communica- 
tions between  himself  and  counsel  in  respect  to  which  ha  did  not  tes- 
tify on  his  direct  examination.  The  court  said :  ''The  true  view  seems 
to  be  that  communications  which  the  lawyer  is  precluded  from  disclosing 
the  client  cannot  be  compelled  to  disclose") ;  Herring  v.  State  (Tex. 
Crim.  App.)  42  S.  W.  301;  BtiJ^e  ▼.  James,  34  S.  C.  49,  12  S.  £.  657,  34 
6.  C.  579,  18  S.  £.  325,  899. 

But  where  the  defendant  in  a  murder  trial  takes  the  stand  on  his  own  be- 
half, and  Yoluntarilj  tells  part  of  a  confidential  communication  made  to 
him  by  his  wife,  he  may  be  compelled  to  disclose  the  remainder  thereof. 
State  Y,  Turner,  36  S.  C.  534,  15  S.  E.  602,  36  S.  C.  608,  16  S.  E.  687. 

In  Com.  ▼.  Ifiehole,  114  Mass.  285,  19  Am.  Rep.  346,  there  is  a  dictum  that 
"a  party  taking  the  stand  as  a  witness  in  his  own  behalf  may  be  cross- 
examined  in  relation  to  a  communication  between  himself  and  his  coun- 
sel as  to  which  the  latter  would  not  be  allowed  to  testify," — Citing  Wo- 
bum  r.  Henehaw,  101  Mass.  193,  3  Am.  Rep.  333  (dvil  case). 

S4.  Statutory  limiti  of  oroM-ezamination. 

In  those  jurisdictions  where  the  statute  allowing  the  accused  to  be 
a  witness  expressly  provides  for  a  cross-examination  bounded  by  the 
limits  of  the  direct,^  it  is  implied  that  he  can  be  cross-examined  no 
further;  and  it  is  an  error  to  allow  him,  against  objection,  to  be 
cross-examined  generally,  either  as  to  matters  relevant  to  the  issue^ 
or  as  to  his  credibility,*  even  though  in  the  same  jurisdiction  a  differ- 
ent rule  applies  to  other  witnesses.* 

'For  the  states  in  which  the  cross-examination  of  the  accused  is  limited  by 
the  examination  in  chief  by  statute,  see  supra,  |  16. 

*People  v.  McOungiU,  41  Cal.  431  (error  to  allow  counsel  for  the  prosecu- 
tion to  comment  on  defendant's  refusal  to  be  cross-examined  as  to  the 
whole  case,  where  he  has  testified  in  chief  to  only  one  point,  viz.,  deny- 
ing an  alleged  conversation  with  a  witness  for  the  prosecution) ;  State 
V.  Underwood,  44  La.  Ann.  852,  11  So.  277;  People  v.  Dole,  122  Cal.  486. 
65  Pac.  581,  Reversing  51  Pac.  945;  State  v.  Qrawt,  144  Mo.  56,  45  S. 
W.  1102. 

Hiiate  v.  Saunders,  14  Or.  300,  12  Pac.  441,  holding  that  under  the  last 
clause  of  the  Oregon  statute  it  was  reversible  error  to  ask  defendant  on 
trial  for  murder  whether  he  had  killed  another  man  in  another  state, 
and  whether  he  was  not  a  center  shot,  and  whether  he  didn't  always 
carry  a  pistol;  for  the  statute  intends  to  protect;  even  though  conceding 
the  general  rule  to  be  that  such  questions  might  be  asked  of  other  wit- 
nesses to  affect  their  credibility. 
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In  State  ▼.  Lurch,  12  Or.  99,  0  Pae.  408,  a  prosecution  for  forgery,  it  was 
held  error  to  require  defendant  to  write  his  name  so  as  to  compare  it 
with  the  signature  of  the  forged  note^  as  it  was  a  matter  as  to,  wfaidi 
he  had  not  testified  in  chief. 

In  State  y.  McLaughlin,  76  Mo.  320,  it  was  held  that  under  the  Missouri 
statute  it  was  error  to  ask  defendant  as  to  other  matters  and  crimes 
not  testified  to  by  him  in  chief.  See  also  State  ▼.  OhamberloM^  89  Mo. 
129,  1  8.  W.  146,  to  the  same  effect.  But  in  State  y.  Ou)en,  78  Mo.  367, 
under  the  same  statute,  it  was  held  no  error  to  ask  the  defendant:  "Is 
this  all  you  are  willing  to  tell  the  jury  about  this  caset"  for,  baring 
been  cross-examined  at  some  length,  it  was  merely  equivalent  to  asking 
him:  "Have  you  anything  more  to  tell  the  juiyT"  And  State  v. 
BcLSseen,  75  Mo.  App.  197,  holds  that  defendant  in  a  criminal  case,  who 
has  testified  on  direct  examination  that  he  has  been  a  minister  of  the 
gospel  for  more  than  thirty  years  may  be  asked  on  cross-examination 
how  many  times  he  has  pleaded  guilty  of  larceny  within  that  time,  al- 
though ordinarily  it  is  not  permissible  to  uncover  old  crimes  in  order 
to  discredit  a  witness  or  overthrow  his  moral  character. 

In  People  v.  Mullinga,  83  Cal.  138,  23  Pac.  229,  it  was  held  that  a  defend- 
ant in  a  criminal  case  who  has  offered  himself  as  a  witness  in  his  own 
behalf,  and  has  not  testified  in  chief  to  any  communications  between  his 
wife  and  himself,  cannot,  without  his  consent,  be  examined  by  the  state 
as  to  any  such  communications. 

^See  State  v.  Saunders,  14  Or.  300,  12  Pac.  441,  and  State  ▼.  Porter,  75  Mo. 
171,  holding  that  since  the  Missouri  statute  was  passed,  the  same  lati- 
tude is  not  allowed  in  cross-eKamination  of  the  defendant  as  in  the  case 
of  other  witnesses. 

In  People  v.  Louie  Foo,  112  Cal.  17,  44  Pac.  453,  it  was  held  that  requiring 
defendant  who  had  testified  on  his  direct  examination  as  to  his  where- 
abouts at  the  time  of  an  assault  with  which  he  was  charged,  to  testify 
on  cross-examination  whether  he  and  his  men  had  not  made  out  some 
tickets  on  the  night  of  the  assault,  and  given  them  to  some  one  so  that 
he  could  swear  he  left  clothes  there  that  night, — ^was  not  prejudicial 
error,  where  he  answered  in  the  negative. 

In  some  jurisdictions  the  statute  expressly  provides  that  the  accused  shall 
be  subject  to  cross-examination  as  any  other  witness;  that  is  to  say,  ac- 
cording to  the  rule  governing  cross-examination  in  that  jurisdiction. 
See  supra,  fi  16.  And,  in  the  absence  of  any  such  statutory  prorision, 
the  courts  lay  down  the  same  general  rule.  See,  for  example,  cases 
cited,  eupra,  §  24. 

35.  Aid  of  counsel. 

Where  the  accused  has  testified  in  his  own  behalf,  his  counsel  may, 
during  cross-examination,  interpose  objection,  not  only  to  questions 
incompetent  to  otlier  witnesses,  but  also  to  questions  in  violation  of 
his  privilege  as  a  witness  or  right  as  a  party.^ 

^People  V.  Brown,  72  N.  Y.  571,  28  Am.  Rep.  183,  Affirming  8  Hun,  562. 
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The  priyilege  here  referred  to  was  not  on  the  ground  that  the  question 
tended  to  criminate,  but  that,  while  calculated  to  degrade  him,  it  had 
no  direct  bearing  on  any  issue.  The  question  was :  '*How  many  times 
have  you  been  arrested  t" 

In  Hanoff  ▼.  Siatey  37  Ohio  St.  178,  41  Am.  Bep.  496,  there  is  dictum  that 
"as  a  party  his  right  to  object  to  incompetent  questions  addressed  to 
bimsdf  as  a  witness  are  the  same  as  if  they  were  addressed  to  any  other 
witness."    See  also  «upra«  t  19. 

36.  Beoalling  for  further  crou-ezamination. 

The  accused  may  be  recalled  for  further  cross-examination  in  the 
discretion  of  the  oourt^ 

^State  T.  Home,  9  Kan.  119  (so  holding,  even  for  the  purpose  of  laying  the 
foundation  for  impeachment  by  contradicting  him,  if  the  cross-examina- 
tion relates  to  the  testimony  he  has  given  in  his  own  behalf) ;  State  v. 
Cohn^  9  Nev.  179  (no  error  to  permit  recall  for  purpose  of  further  cross- 
examination,  where  its  effect  is  not  to  make  the  accused  a  witness  for 
the  state) ;  Th^ymas  v.  State,  100  Ala.  63,  14  So.  621 ;  Anthony  v.  State 
(Idaho)  55  Pac.  884;  Clay  v.  State,  40  Tex.  Crim.  Rep.  493,  51  S.  W. 
370  (holding  that  this  will  not  be  deemed  compelling  him  to  give  testi- 
mony against  himself) ;  Com.  v.  Eisenhower,  181  Pa.  470,  37  Atl.  521. 

But  he  cannot  be  recalled  as  a  witness  for  the  state  and  compelled  to  testify 
in  its  favor.    State  v.  Lewis,  56  Kan.  374,  43  Pac.  2G5. 

87.  —  answer  not  relevant  to  merits. 

The  rule  that  the  answer  of  a  witness  under  cross-examination  to 
a  question  not  relevant^  to  the  issue  is  conclusive  on  Uie  party  cross- 
ezandningy  so  that  the  falsity  of  the  answer  cannot  be  shown  solely 
for  the  purpose  of  impairing  the  credibility  of  the  witness  by  a 
mere  contradiction^  applies  to  the  cross-examination  of  the  accused 
when  testifying  on  his  own  behalf.* 

'One  test  or  relevancy  is  whether  the  cross-examining  party  would  be  en- 
titled to  prove  the  fact  as  a  part  of  his  case.  Hildehum  v.  Curran,  65 
Pa.  59,  63,  where,  laying  down  and  applying  this  test,  the  court  held 
it  no  error  to  exclude  the  evidence  offered  to  contradict  an  answer  to  col- 
lateral matter.    See  also  Oeorge  v.  State,  16  Neb.  318,  20  N.  W.  311. 

'People  V.  Ware,  29  Hun,  473,  1  N.  Y.  Crim.  Rep.  166,  Affirmed  it  seems 
in  92  N.  Y.  653,  without  opinion,  holding  that,  after  asking  the  ac- 
cused if  he  had  not  previously  committed  a  similar  crime,  which  he 
denied,  it  was  error  to  allow  the  prosecution  to  prove  that  he  had  done 
flo;  Marx  v.  People,  63  Barb.  618;  Rosenweig  v.  People,  63  Barb.  634,  6 
Lans.  462;  Oeorge  v.  State,  16  Neb.  318,  20  N.  W.  311;  MoKeone  v.  Peo* 
pie,  6  Colo.  346  (dictum). 
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—  ezceptioiis  to  the  role. 

The  rule  preventing  the  contradiction  of  the  accused  as  to  an  ir- 
relevant matter  drawn  out  on  cross-examination  does  not  preclude  the 
prosecution  from  proving  the  falsity  of  his  answers  to  questions 
on  cross-examination  afPecting  his  credibility^  where  the  maitten 
inquired  about|  though  not  directly  relevant  to  the  issue,  are  in  fact 
relevant^  as  tending  to  show  an  attempt  to  suborn  a  witness,^  or  la 
show  intent)'  of  guilty  knowledge,^  or  as  discrediting  or  modifying 
the  direct  testimony  of  the  accused.^ 

'In  People  v.  Eckert,  2  N.  T.  Crim.  Rep.  470,  482»  the  aoeoMd,  on  trial  far 
seduction  under  promise  of  marriage,  denied  on  cross-ezaminatioB  that 
he  had  said  that  his  father  had  untruthfully  stated  that  he  (the  ac- 
cused) "would  rot  in  jail  before  he  would  marry  the  proseeatrix;" 
and  it  was  held  to  be  no  error  to  admit  proof  in  contradiction  of  sudi  de- 
nial of  the  accused,  as  the  evidence,  though  '^somewhat  remote,"  was  rel- 
evant to  the  issue,  as  "it  bore  upon  the  question  whether  the  defendant 
made  to  the  prosecutrix  a  promise  of  marriage."  But  judgment  was  re- 
versed on  other  grounds. 

The  proposition  of  the  text  also  clearly  follows  from  settled  rules  of  evi- 
dence as  applied  to  other  witnesses. 

In  Greenfield  v.  People^  13  Hun,  242,  244,  reversed  on  other  grounds  in  74 
N.  Y.  277,  the  court  said:  "A  witness  may  be  contradicted,  not  only  as 
to  his  testimony  in  chief,  but  also  as  to  matters  drawn  out  on  his 
cross-examination,  material  to  the  issue,  especially  where  the  con- 
tradictory statements  tend  to  discredit,  vary,  modify,  or  explain  the 
testimony  given  by  him  on  his  direct  examination." 

In  Oulerette  v.  McKinley,  27  Hun,  320,  it  was  held  no  error  to  allow  plain- 
tiff to  prove  "that  the  defendant  offered  a  witness  a  bribe  to  swear 
falsely  against  the  plaintiff."  And  see  Morgan  v.  Frees,  15  Barb.  352, 
to  some  effect. 

■In  Weyman  v.  People,  4  Hun,  511  (Affirmed,  it  seems,  in  62  N.  Y.  623,  on 
the  opinion  below),  Daniels,  J.,  said:  "The  intent  is  the  vital  fact  to 
be  ascertained;  and  other  acts,  plainly  within  one  common  purpose  or 
design,  have  been  allowed  as  legal  evidence  of  it  In  treason,  murder, 
robbery,  arson,  embezzlement,  fraud,  receiving  stolen  goods,  .  .  . 
and  other  cases,  such  acts  as  proof  of  intent  have  been  rec^ved,  and 
no  reason  appears  why  larceny  should  not  be  included  in  the  same  prin- 
ciple;" and  it  was  therefore  held  on  trial  for  larceny  to  be  no  error  to 
prove  that  the  accused  obtained  money  by  fraudulent  representations 
in  the  same  way,  and  by  similar  means,  in  other  cases  about  the  same 
time.  Hence,  it  is  clear  that  if  the  accused  should,  upon  cross-examina- 
tion, deny  that  he  was  engaged  in  such  other  acts,  it  would  be  competent 
to  contradict  him,  because  the  evidence  in  a  proper  case  would  be  rele- 
vant to  the  issue  of  criminal  intent. 

*In  People  v.  Gihha,  03  N.  Y.  470,  473,  the  court  says:  "Where  guilty 
knowledge  is  an  ingredient  of  the  offense,  evidence  may  be  given  of  the 
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of  other  acts  of  a  like  character,  vhere  they  are  necessarily 
oonnected  with  that  which  is  the  subject  of  the  prosecution,  either  by 
some  connection  of  time  or  place,  or  as  furnishing  a  due  to  the  motive 
on  the  part  of  the  accused,  as  in  the  case  of  receiving  stolen  goods,  know- 
ing them  to  be  such,*' — Citing  Coleman  v.  People,  58  N.  Y.  555.  Hence, 
if  the  accused  should  deny  "other  acts  of  a  like  character,"  on  croas- 
CQuunination,  it  would  clearly  be  competent  and  relevant  to  contradict 
him. 

■Bee  Greenfield  v.  People,  13  Hun,  242,  244. 

39.  Impeaohing  by  other  witnesses. 

If  the  accused  has  testified  on  his  own  behalf,  he  may  be  impeached 
like  any  other  witness,  by  calling  witnesses  to  show  prior  inconsistent 
statements  or  acts,^  or  to  prove  his  bad  character  for  veracity,^  and, 
in  several  jurisdictions,  to  prove  his  general  bad  character,'  but  not 
by  evidence  of  specific  offenses.^ 

Kfom.  V.  Maeon,  116  Mass.  G6  (no  error  to  prove  that  the  accused,  on  trial 
for  sale  of  liquor,  had  sold  liquor  on  a  day  subsequent  to  the  time  at 
which  he  testified  he  had  sold  out  the  business  and  thereafter  had  no  con- 
necUon  with  it);  Hieke  v.  State,  09  Ala.  160,  13  So.  375;  McCoy  v. 
State,  46  Ark.  141;  People  v.  Gleaeon,  122  Gal.  370,  65  Pac  12Z ;Trustff 
V.  Com.  10  Ky.  L.  Rep.  706,  41  S.  W.  766;  State  v.  Foreythe,  09  Iowa,  1, 
68  N.  W.  446.    See  also  avil  Trial  Brief,  chap.  VIII. 

In  Bailey  v.  State,  40  Tex.  Grim.  Rep.  150,  49  S.  W.  102,  it  was  held  that 
the  defendant  in  a  murder  trial,  who,  in  support  of  his  theory  of  self- 
defense,  testified  circumstantially  as  to  how  the  homicide  occurred, 
could  not  be  contradicted  by  proof  that  while  under  arrest,  and  with- 
out  having  been  warned,  he  told  the  witness  he  had  no  recollection  of 
the  homicide. 

^Adame  v.  People,  9  Hun,  89,  where  the  court  said  that)  under  the  New  York 
statute,  if  the  accused  "became  a  witness,  the  truth  of  the  evidence  be- 
came a  Intimate  subject  of  inquiry.  Its  reliability  might  be  attacked 
upon  his  cross-examination  as  to  his  diaracter,  as  shown  by  his  past 
life  and  conduct,  or  by  introduction  of  witnesses  to  contradict  any 
material  evidence  given  by  him.  Besides  these  modes,  the  value  of  his 
testimony  may  be  impeached  by  evidence  of  witnesses  affecting  his  cred- 
it for  veracity  by  reason  of  his  general  reputation.  In  respect  to  the 
evidence  given  by  the  accused,  he  may  be  treated  as  any  other  witness.*^ 

*Btat€  V.  Beal,  68  Ind.  346,  34  Am.  Rep.  263;  Morrison  v.  State,  76  Ind.  336; 
State  V.  Kirkpatrick,  63  Iowa,  664,  19  N.  W.  660;  State  v.  CUnton,  67 
Mo.  380,  29  Am.  Rep.  606;  State  v.  Bulla,  89  Mo.  696,  1  S.  W.  764;  Peck 
V.  State,  86  Tenn.  269,  6  S.  W.  389;  Mitchell  v.  State,  94  Ala.  68,  10  So. 
518;  Barton  v.  Com.  17  Ky.  L.  Rep.  680,  32  8.  W.  171,  3W;  State  v. 
Dyer,  139  Mo.  199,  40  S.  W.  768. 

*8tate  V.  Beaty,  26  Mo.  App.  214;  Stitz  v.  State,  104  Ind.  36^,  4  N.  E.  146. 

So,  a  defendant  charged  with  having  carnal  knowledge  o^  an  unmarried 
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female  cannot  be  impeadied  as  a  witnesa  by  proof  of  spedfie  acta  of  oo- 
chastity  or  immorality  not  connected  witii  the  crime  charged,  or  of  his 
haying  been  arrested  for  such  acts.  State  ▼.  Vandioer,  149  Mo.  502, 
60  8.  W.  892. 

And  evidence  of  immoral  connections,  giren  to  impeach  the  credibility  of  the 
defendant  and  of  witnesses  testifying  in  his  behalf,  is  inadmissible  when 
it  consists  of  proof  of  particular  facts  which  do  not  directly  touch  the 
question  of  their  veracity.    8u)€et  t.  GUmore,  52  S.  C.  530,  30  S.  £.  393. 

40.  —  by  proof  of  convictioii  of  felony. 

An  accused  testifying  on  his  own  behalf  may  be  impeached  like 
any  other  witness  by  proving  that  he  has  been  convicted  of  a  felony/ 
but  not  by  proving  a  prior  plea  of  guilty,  without  proof  of  convic- 
tion.* 

^People  ▼.  Batterlee,  5  Hun,  167 (rape;  no  error  to  impeach  1^  proof  of 
record  of  conviction  "for  larceny,  second  offense,  on  plea  of  guilty") ; 
Comha  v.  State  (Tex.  Crim.  App.)  49  S.  W.  585;  State  v.  Dyer,  139  Mo. 
199,  40  S.  W.  708.  See  also  N.  Y.  Pen.  Code,  §  714;  State  v.  MeGuire, 
15  R.  I.  23,  22  Atl.  1118,  holding  it  no  error  to  admit  record  of  previous 
conviction  of  felony  to  impeach  the  credibility  of  the  accused, — Citing 
R.  I.  Pub.  Stat.  chap.  214,  9  38,  which  provides  that  "such  conviction  or 
sentence  may  be  shown  to  affect  his  credibility."  Similar  statutory  pro- 
visions exist  in  nearly  all  the  states. 

In  Ryan  v.  State,  97  Tenn.  206,  36  S.  W.  930,  however,  it  was  held  that  evi- 
dence, introduced  by  way  of  impeachment,  that  defendant  in  a  criminal 
prosecution  had  been  indicted  for  other  offenses,  should  be  withdrawn 
from  the  jury  when  it  was  developed  by  the  record  that  defendant  had 
been  acquitted  of  some  of  the  charges,  and  that  the  other  indictments 
against  him  had  been  dismissed. 

Bartholometo  v.  People,  104  III.  601,  44  Am.  Rep.  97,  holds  that  the  of- 
fense must  be  an  infamous  one. 

In  Prior  v.  State,  99  Ala.  196,  13  So.  681,  it  was  held  that  where  the  de- 
fendant on  trial  for  the  offense  of  carrying  concealed  weapons  had  testi- 
fied for  himself,  the  state  could  introduce  a  record  of  his  prior  convic- 
tion and  sentence  thereon  of  the  offense  of  petit  larceny,  for  the  purpose 
solely  of  affecting  his  credibility  as  a  witness. 

But  that  fact  must  be  proved  by  the  record  of  the  court  where  he  was  con- 
victed, and  not  by  oral  testimony.  Thompson  v.  State,  100  Ala.  70,  14 
So.  873. 

A  defendant  on  a  criminal  trial,  who  testifies  in  his  own  behalf,  cannot 
be  impeached  by  showing  that  he  has  been  arrested  and  tried  for  carry- 
ing concealed  weapons  and  for  discharging  firearms,  under  Ky.  Civ.  Code, 
S  597,  providing  that  a  witness  cannot  be  impeached  by  evidence  of  par- 
ticular wrongful  acts,  except  that  it  may  be  shown  that  he  has  been 
"convicted  of  felony."  Leslie  v.  Com,  19  Ky.  L.  Rep.  1201,  42  S.  W. 
1095. 

HJom.  V.  G^ham,  99  Mass.  420  (error  to  admit  in  evidence  a  former  in- 
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dietment  against  the  aeeiuedy  upon  the  bade  of  which  the  derk  of  the 
court  had  indorsed,  "The  defendant  pleads  guilty/'  where  it  was  shown 
that  the  defendant  was  not  sentenced,  and  that  the  case  for  some  reason 
was  still  pending  and  awaiting  trial;  for  the  Massachusetts  statute  al- 
lowing a  conviction  to  be  given  in  evidence  to  aifect  the  credibility  of  the 
accused  as  a  witness  contemplates  proof  by  a  record  of  conviction,  in- 
cluding judgment) ;  Marian  v.  Staie,  16  Keb.  349,  20  N.  W.  280  (plea  of 
guilty,  without  judgment  or  sentence,  not  «  conviction,  within  Neb. 
av.  Code,  f  338). 

IV.  Admissions. 

41.  DistinctioiL  between  admission  and  confession. 

Evidence  of  an  admission  or  declai*ation  of  the  accased^  not 
amountiiig  to  a  oonf ession^  is  not  to  be  excluded  because  drawn  from 
him  by  threats  or  other  inducements.* 

Evidence  of  an  admission  of  a  fact  not  in  itself  involving  crimi- 
nal intent  is  not  to  be  excluded  for  want  of  the  preliminary  proof 
required  before  receiving  a  confession,  merely  because  it  mayi  when 
connected  with  other  facts,  tend  to  establish  guilt^ 

'JfoLom  V.  atate,  18  Neb.  154,  24  N.  W.  720. 

In  People,  v.  Parton,  49  Gal.  632,  a  prosecution  for  rajM,  an  admission  of 
having  taken  improper  liberties  was  held  properly  received  as  being  an 
admission,  and  not  a  confession. 

In  People  v.  Velarde,  50  Cal.  457,  a  statement  by  accused  seeking  to  account 
for  his  possession  of  stolen  property  was  held  competent. 

In  State  v.  Red,  53  Iowa,  69,  4  N.  W.  831,  a  statement  that  certain  articles 
in  defendant's  possession,  and  which  he  was  seeking  to  conceal,  were 
property  of  the  person  murdered,  was  held  competent. 

In  State  ▼.  Ohmden,  51  Iowa,  463,  1  N.  W.  750,  a  statement  of  defendant 
that  he  was  with  deceased  at  or  near  the  time  and  place  of  the  murder 
was. held  competent. 

In  People  v.  MeCallam,  8  K.  Y.  Crim.  Bep.  180,  Affirmed  in  103  N.  Y.  587, 
9  N.  E.  502,  it  is  held  that  declarations  made  by  one  accused  of  a  crime, 
denying  any  criminal  act,  not  explaining  suspicious  circumstances  for 
his  own  advantage, — are  not  confessions,  and  do  not  come  within  the 
provisions  of  S  395  of  N.  Y.  Code  Crim.  Proc  providing  that  confea- 
sions  made  under  the  influence  of  fear,  etc.,  are  not  admissible  in  evi- 
dence. Compare  People  v.  Mondon,  38  Hun,  188,  where,  upon  a  trial  for 
murder,  it  was  held  that  the  term  '^confession,"  as  used  in  }  395,  provid- 
ing  that  **a  confession  of  a  defendant,  whether  in  the  course  of  judicial 
proceedings  or  to  a  private  person,  can  be  given  in  evidence  against  him, 
unless  made  under  fear  produced  by  threats,**  etc, — ^is  not  to  be  re- 
stricted to  admissions  of  guilt  alone,  but  would  include  statements  of 
the  accused  made  before  a  coroner  concerning  his  own  conduct  and  re- 
lations with  the  deceased,  while  denying  his  guilt,— Reversed  in  103  N. 
Abb.  Cb.— 26b 
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Y.  211,  6  K.  B.  496,  4  K.  Y.  Crim.  Bcp.  552,  on  the  ground  that  the  eon- 
feMioM  were  not  voluntaiy. 

In  Murphy  y.  PeopUj  63  N.  Y.  690,  Affirming  4  Hun,  102,  6  Thomp.  ft  G.  369, 
it  appeared  that  on  the  erening  of  a  murder  a  mask  was  found  near  the 
scene.  The  accused,  while  conversing  with  the  officer,  who  at  the  time 
had  him  under  arrest,  was  asked  hy  a  third  person,  "Where  did  that 
mask  come  from  f  He  answered,  "The  children  got  that  from  the  rag-a 
muffins,"  and  immediately  added,  as  if  recolleeting  himself,  "That  mask 
had  a  black  nose,  and  was  torn  down  the  face."  The  fact  that  a  mask 
had  been  found  had  not  been  communicated  to  the  prisoner  when  the 
conversation  occurred.  It  was  held  admissiblcj  for  the  purpose  of  con- 
necting the  prisoner  with  the  mask. 

Proof  that  statements  were  freely  and  voluntarily  made  is  not  necessary  to 
render  such  statements  admissible  against  the  persons  making  them, 
where  they  were  not  confessions  of  guilt,  and  whatever  inculpatory  force 
they  had  arose^  not  from  their  intrinsic  value,  but  from  the  comparison 
of  them  with  other  facts  appearing  in  the  case.  People  v.  Ashmead, 
118  Gal.  508,  50  Pac  681. 

And  statements  by  an  accused  person  not  under  oath,  voluntarily  made  in 
answer  to  questions  of  a  commissioner,  not  as  a  confession  of  guilt,  but 
as  explanations  to  avert  suspicion  from  himself,  are  not  inadmissible 
because  the  commissioner  failed  to  inform  him  that  he  could  have  the 
aid  of  counsel,  or  to  warn  him  that  his  statements  might  be  used  against 
him,  or  to  advise  him  that  he  need  not  answer.  WiUon  v.  United 
States,  162  U.  S.  613,  S.  G.,  with  note,  40  L.  ed.  1090,  16  Sup.  Ct  Rep. 
895. 

And  an  admission  by  defendant  in  a  trial  for  murder  by  shooting,  that  a 
gun  found  in  his  house,  with  one  barrel  empty  and  one  loaded  and  con- 
taining rags  and  paper  similar  to  like  articles  found  near  the  scene  of 
the  murder,  was  his  gun,  was  held  in  Hodge  v.  Biaie,  97  Ala.  37,  12 
So.  164,  to  be  admissible  when  shown  to  have  been  made  without  threats 
or  the  offer  of  any  inducements. 

In  Dovia  v.  State  (Tex.  Grinu  App.)  24  S.  W.  651^  a  remark  of  the  defend- 
ant on  trial  for  theft  of  hogs,  made  in  the  presence  of  the  sheriff  after 
the  defendant  had  been  warned  that  any  statement  he  made  could  be 
used  against  him,  and  that  he  was  not  compelled  to  make  any, — ^was  held 
to  be  admissible  in  evidence  against  him. 

So,  a  statement  as  to  one's  age,  made  while  under  arrest,  and  after  being 
duly  warned,  may  be  used  against  the  person  making  it,  on  a  trial 
for  an  offense  other  than  that  for  which  he  is  under  arrest^  for  the  puz^ 
pose  of  determining  whether  he  was  more  than  seventeen  years  old  at 
the  time  of  committing  the  offense  for  which  he  is  on  triaL  Henry  v. 
State,  38  Tex.  Grim.  Rep.  306,  42  S.  W.  559. 

42.  Bate  of  admifltioiL 

The  time  when  an  admission  was  made  does  not  affect  its  com- 
petency as  evidence,  even  though  it  was  made  years  after  the  com- 
mission of  the  crime  to  which  it  relates,  provided  the  time  of  the 
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occurrence  of  the  facts  admitted  is  not  too  remote  to  render  such 
facts  admissible.^ 

^Territory  ▼.  Lhoenger,  2  N.  M.  78. 

43.  Statements  by  accused  to  the  court. 

Statements  voluntarily  made  by  the  accused  to  the  court,  for  the 
purpose  of  influencing  its  course  in  the  cause,  are  competent  to  be 
proved  before  the  jury,  as  evidence  of  the  facts  so  stated,  whenever 
they  are  relevant  upon  the  trial.* 

^In  state  v.  Fooke,  65  Iowa,  106,  21  N.  W.  559,  a  prosecution  for  obtaining 
money  under  false  pretenses,  it  was  held  that  requests  made  for  the  ap- 
pointment of  counsel  upon  the  ground  that  defendant  had  no  money  to 
employ  one  were  competent  as  an  admission  that  he  was  a  man  with- 
out money  or  property. 

In  Oonealea  v.  State,  12  Tex.  App.  657,  a  written  admission  made  by  the 
defendant  to  avoid  a  continuance,  and  not  shown  to  have  been  made 
ignorantly  or  through  mistake,  nor  obtained  by  improper  means,  was 
«  held  not  to  be  a  confession,  nor  governed  by  the  same  rules  as  confes- 
sions;  but  was  admissible. 

44.  —  of  fact  which  witness  might  prove. 

An  admission  of  the  facts  the  adverse  party  proposes  to  prove 
by  an  absent  witness  is,  upon  the  same  trial,  conclusive  evidence 
against  the  party  preventing  postponement  by  making  the  admission, 
if  it  be  given  to  the  jury  as  a  part  of  the  evidence  on  the  trial; 
otherwise  it  cannot  be  considered  by  them.^ 

^Pannell  v.  State,  20  6a.  681 ;  Burchfield  v.  State,  82  Ind.  580.  See  also 
Dominges  v.  State,  7  Smedes  ft  M.  475,  45  Am.  Dec.  315  (with  note  of 
change  of  the  rule  in  Mississippi  by  statute) ;  Peterson  v.  State,  63  Ala. 
113  [dictum;  and  holding  that  if  the  admission  be  that  the  witnesses, 
if  produced,  would  testify  so  and  so,  evidence  that  the  facts  were  con- 
trary to  such  testimony  may  be  received  )• 

45.  — — what  witness  would  testify. 

An  admission  that  a  witness,  if  present,  would  testify  to  speciiied 
statements,  does  not  conclnde  the  party  making  it,  either  as  to  the 
competency  or  the  credibility  of  the  witness,  nor  as  to  the  admissi- 
bility or  the  truth  of  the  testimony.* 

But  evidence  not  going  directly  to  the  fact,  but  only  to  the  ques- 
tion whether  the  witness  named  would  have  testified  as  stated,  is  not 
competent.* 

A  defendant  who  secures  evidence  in  his  own  favor  by  an  admii- 
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eion  that  an  absent  witness  would  so  testify  if  present,  which  evi- 
dence is  admitted  over  his  objection  that  he  is  entitled  to  have  the 
witness  present^  cannot  complain  that  thereby  his  right  to  face  his 
accusers  has  been  violated.' 

*8tQie  T.  €Mdi9,  42  Iowa,  264;  Bdmondi  v.  State,  84  Ark.  720. 

'Peterson  ▼.  State,  63  Ala.  113. 

•JKnur  ▼.  Tenitorff  (K.  M.)  61  Flu:.  126. 

46.  ^— impeacMng  suoh  witness. 

If  the  fact  desired  to  be  proved  was  admitted,  the  party  admitting 
it  cannot  impeach  the  absent  witness.^  If  the  admission  were  only 
that  the  witness  would  so  testify,  the  witness,  though  absent,  may 
be  impeached.^ 

^Powers  T.  Btaie,  80  Ind.  77 ;  Vinegar  v.  Com,  19  Kj.  L.  Bep.  840,  42  S.  W. 
351. 

The  state,  haying  admitted  on  the  trial  of  a  negro  for  a  criminal  offense 
that  absent  witnesses  would  testify  to  certain  stated  circumstances, 
cannot  afterwards  inquire  and  prove  that  the  absent  witnesses  are  ne- 
groes. FonvUle  y.  State,  91  Ala.  39,  8  So.  688.  The  court  said:  "To 
inquire  and  prove  that  the  absent  witnesses  were  negroes  certainly  was 
irrelevant,  unless  the  court  judicially  knew  the  color  of  the  witnesses 
affected  their  credibility.  If  it  was  judicially  known  that,  as  a  race, 
the  witnesses  were  prima  facie  unworthy  of  belief,  the  question  was  both 
relevant  and  legal.  We  cannot  judicially  affirm  of  any  race  of  people, 
of  whatever  color,  as  St  Paul  did  of  the  Cretians,  that  they  were  'always 
liars.'  Under  the  principle  above  declared,  the  objection  to  such  a  ques- 
tion, properly  made  and  resoired,  should  be  sustained." 

*8tate  V.  SuHAin,  68  Mo.  605. 

47.  —  prodncing  the  witness  to  oontradict. 

The  concession  of  the  prosecution  that  the  witness  would  testify 
as  stated  in  defendant's  affidavit^  or  that  the  affidavit  be  read  in 
evidence,  does  not  preclude  the  prosecution  from  producing  the  wit- 
ness himself  to  disprove  the  facts  stated.^ 

^This  rule,  however,  perhaps  rests  upon  express  statutes  providing  that 
when  the  admission  is  not  of  the  fact,  but  of  what  the  testimony  would 
be,  the  proof  of  the  testimony  may  be  contradicted.  Edmonds  v.  Btate^ 
34  Ark.  720;  State  v.  Mann,  S3  Me.  589. 

48.  Admission  on  a  former  trial. 

An  admission  made  for  the  purposes  of  a  previous  trial,  whether 
it  be  of  the  fact  desired  then  to  be  proved^  or  of  what  would  be  the 
testimony  of  a  witness  then  absent>^  is  inadmissible  on  a  subsequ^it 
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trial,  although  it  is  shown  that  the  witness  by  whom  the  facts  were 
to  be  proved  has  since  died. 

^Biaie  ▼.  Felter,  32  Iowa,  49.  See  also  State  t.  Brffont,  93  Mo.  278,  6  &  W. 
102. 

'Poteen  y.  Btate,  87  Ind.  144,  15L 

49.  Admission  by  coimseL 

A  formal  admission  of  a  material  fact,*  made,  either  by  the  prose- 
cuting of&cer  or  the  counsel  for  the  accused,  in  the  course  of  the  trial 
of  the  issues,^  and  for  the  purpose  of  influencing  the  course  of  the 
trial,'  is  conclusive  respectively  upon  the  state^  and  the  accused,  for 
the  purposes  of  the  trial. 

The  assumption  of  facts  by  counsel,  however,  merely  for  the  pur- 
pose of  argument,^  or  an  informal  statement  of  facts  upon  opening,* 
will  not  be  construed  as  an  admission  of  such  facts. 

^An  admission  of  the  law  does  not  necessarily  bind  the  client.  MitoheU  v. 
Gotten,  3  Fla.  134  (dvil  case^. 

Nor  does  an  admission  that  a  prima  fade  case  exists.  Bpaulding  v.  Hood, 
8  Cash.  602  (dvil  case). 

The  fact  that  an  admission  of  what  an  absent  witness  would  prove  is  made 
before  swearing  the  jury,  even  though  made  in  thdr  presence,  is  not 
enough.  It  should  be  presented  as  part  of  the  eyidence.  Lowrie  v, 
Vemer,  3  Watts,  317  (civil  case). 

"Usually  it  must  have  been  made  for  the  purpose  of  dispensing  with  formal 
proof.  Behee  v.  People,  6  Hill,  32;  People  v.  Onreia,  25  Cal.  531;  Com, 
V.  Desmond,  5  Gray,  80  (holding  that  where  the  counsel  of  a  defendant 
in  a  criminal  case  argued  that  a  witness  for  the  prosecution  was  an  ac- 
complice and  should  have  been  corroborated,  and  the  prosecuting  attor- 
ney in  his  reply  assumed  and  claimed  that  he  was  an  accomplice,  but 
had  been  corroltorated,  it  was  error  for  the  court  to  instruct  the  jury 
in  effect  that  if  the  juiy  were  of  opinion  that  tht  witness  was  not  an 
accomplice,  his  testimony  need  not  be  corroborated,  as  the  admission  of 
the  district  attorney  dispensed  with  the  actual*  proof  of  the  fact  that 
the  witness  was  an  accomplice). 

Compare  with  Com.  v.  Elliot,  110  Mass.  10^;  Haekett  v.  State,  13  Tex.  App. 
406  (where  a  written  agreement  to  avoid  a  continuance  was  entered 
between  the  prosecuting  officer  and  the  defendant,  to  the  effect  that  tho 
latter  might  read  in  evidence  the  testimony  of  an  absent  witness  as  set 
forth  in  the  application  for  continuance;  and  it  was  hdd  that  such  an 
agreement  did  not  predude  the  state  from  introducing  the  absent  wit- 
ness upon  the  trial,  if  his  presence  could  be  had.  Murder;  judgment  re- 
versed on  other  grounds) . 

In  a  dvil  case  an  admission  made  even  in  the  opening,  not  for  tho  purpose 
of  dispensing  with  proof  by  the  adversary,  bat  as  an  avowal  of  inabil- 
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ity  or  disavowal  of  intention  to  prove,  is  enough.    Oseanifan  ▼. 
eheiier  Repeating  Arm9  Co,  103  U.  8.  263,  26  L.  ed.  541  (civil  case). 

^People  V.  Tyler,  36  Cal.  622;  Com,  v.  Desmond,  5  Gray,  80. 

*B€hee  V.  People,  6  Hill,  32  (here  the  prisoner's  counsel  had  formally  stipa- 
lated  to  sdmit  testimony,  otherwise  incompetent,  with  the  approbation 
of  the  court,  which  in  a  measure  changed  the  course  of  trial,  and  sus- 
pended further  efforts  on  the  part  of  the  prosecution  to  procure  com- 
petent evidence  of  the  fact ;  held  that  the  defendant  could  not  afterward 
retract  and  ask  that  the  testimony  should  be  excluded) ;  People  ▼. 
Ooroio,  25  Cal.  531. 

The  court  may  relieve  the  party  from  an  admission  made  by  his  attorney 
or  counsel  on  the  trial,  if  proper  explanation  be  made.  Oscanyan  ▼. 
Winchester  Repeating  Arms  Co.  103  U.  S.  263,  26  L.  ed.  541;  S.  P.,  Behr 
T.  Connecticut  Mut,  L.  Ins,  Co.  2  Flipp.  602,  4  Fed.  357  (civil  case). 

But  see  People  v.  Oaroia,  25  Cal.  531,  where  it  was  held  not  error  to  refuse 
to  do  so.    Compare  Lewis  v.  Sumner^  13  Met.  269. 

Com.  V.  Elliott^  110  Mass.  104. 

^Flynn  v.  State,  43  Ark.  280.  In  this  case,  upon  a  trial  for  murder,  the 
counsel  for  the  accused  said  something  about  the  prisoner's  planting 
himself  on  the  right  side  of  self-defense.  It  was  insisted  that  this  state- 
ment was  a  confession  or  admission  of  the  shooting  by  the  accused.  It 
was  held  that  it  could  not  be  so  considered  without  determining  what 
rights  an  attorney  can  waive  for  the  accused  on  a  trial  for  a  felony; 
in  any  event  the  waiver  or  admission  should  be  distinct  and  formal,  and 
made  for  the  purpose,  in  order  to  bind  the  accused.    Judgment  reversed. 

50.  —  by  prosecntor. 

The  complainant  in  the  prosecution  of  an  indictmenty  though  the 
offense  may  have  been  committed  against  his  property  or  person^  is 
not  a  party  to  the  proceedings  in  such  a  sense  that  his  admissions 
and  declarations  are  competent  evidence  in  favor  of  the  accused.* 

^WilUams  v.  State,  52  Ala.  412;  State  v.  Maitremme,  14  La.  Ann.  842  (hold- 
ing that  the  admissions  and  declarations  of  tiA  party  injured  by  the 
criminal  act,  not  forming  a  part  of  the  res  gestm,  are  inadmissible  in  evi- 
dence except  when  received  for  the  purpose  of  impeaching  his  attorney, 
or,  in  case  of  homicide,  as  dying  declarations) ;  Com.  v.  Densmore,  12 
Allen,  535;  People  v.  MoLwughlin,  44  Cal.  435;  Belt  v.  State,  1(»  Gku  12, 
20  8.  £.  451;  Shields  v.  State,  140  Ind.  305,  40  N.  E.  351,  and  cases 
dted. 

51.  Admissions  or  confessions  of  third  person  in  exoneration  of  the  ac* 

cnsod. 

Evidence  of  declarations  or  confessions  by  a  third  person  admit- 
ting that  he  committed  the  offense  with  which  the  prisoner  is  charged 
is  inadmissible  because  hearsay.^ 

^Greenfield  v.  People,  85  N.  T.  75,  30  Am.  Rep.  636,  641  (murder),  Qting^ 
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Wharton,  Crim.  Ev.  8  644;  Wharton,  Crim.  Law,  {§  662,  684;  2  Best, 
Ev.  89  659,  560,  563,  565,  578;  Lovory  ▼.  Btate,  100  Ga.  574,  40  L.  R.  A. 
95,  28  S.  E.  419;  United  States  v.  Mulholland,  50  Fed.  413;  State  v. 
Duncan,  116  Mo.  288,  22  S.  W.  699;  State  v.  West,  45  La.  Ann.  14,  12 
Sa  7;  State  v.  Pritcheit,  106  N.  C.  667,  11  S.  B.  357;  State  v.  Hook, 
118  Mo.  92,  23  S.  W.  1089;  Horton  r.  State  (Tex.  Crim.  App.)  24  S.  W. 
28;  Davis  y.  Cam.  95  Ky.  19,  23  S.  W.  585;  Welsh  v.  State,  96  Ala. 
92,  11  So.  450. 

In  State  y.  Beaudet,  53  Conn.  536,  55  Am.  Rep.  155,  159,  4  Atl.  237,  a  prose- 
cutiim  for  assault  with  intent  to  murder,  it  was  held  that  although  the 
accused  might  exculpate  himself  by  showing  that  another  was  guilty, 
yet  this  rule  went  no  further  in  favor  of  the  accused  than  to  allow 
him  to  show  another's  gutlt  by  some  appropriate  evidence  directly  con- 
necting that  i>erson  with  the  corpus  delicti.  Therefore  mere  discon- 
nected threats  and  declarations  of  third  persons  were  inadmissible.  If, 
however,  they  were  part  of  the  res  gesta,  or  if  the  threats  were  to  com- 
mit a  crime  in  a  particular  mode,  and  it  was  in  fact  so  committed,  per- 
haps they  would  be  admissible, — Citing  State  ▼.  Davis,  77  N.  C.  483; 
State  ▼.  BisKfyp,  73  N.  C.  44;  State  v.  May,  15  N.  C.  (4  Dev.  L.)  328; 
State  ▼.  Duncan,  28  N.  G.  (6  Ired.  L.)  236;  State  v.  White,  68  N.  G. 
158;  State  v.  Eaynes,  7\  N.  C.  79;  Crookham  v.  State,  5  W.  Va.  510; 
Booths  ▼.  State,  4  Tex.  App.  202;  Walker  v.  State,  6  Tex.  App.  576; 
Wharton,  Crim.  Ev.  §  225;  Wharton,  Homicide,  §  693;  2  Bishop,  Crim. 
Proc.  S  623;  1  Bishop,  Crim.  Proc.  }  1248;  Com.  v.  Chahhock,  1  Mass. 
144;  Smith  ▼.  State,  9  Ala.  990;  West  v.  State,  76  Ala.  98;  Sharp  v. 
State,  6  Tex.  App.  650;  Rhea  v.  State,  10  Yerg.  258;  Oreenfield  v.  Peo- 
ple, 85  N.  Y.  75,  39  Am.  Rep.  636;  State  v.  Johnson,  30  La.  Ann.  921; 
Spar  V.  Coate,  3  McCord  L.  232;  2  Phillipps,  £v.  4th  Am.  ed.  Cowen 
k  Hill's  Notes,  703,  note. 

Such  evidence  was  also  held  inadmissible  in  Daniel  y.  State,  65  6a.  199; 
State  V.  Gee,  92  N.  C.  756;  Holt  v.  State,  9  Tex.  App.  571.  See  also 
Whart.  Crim.  Ev.  }  225;  Sharp  v.  State,  6  Tex.  App.  650. 

But  where  such  third  person  testifies  as  a  witness  that  he  committed  the 
offense  at  the  instigation  of  the  defendant,  evidence  of  threats  made  by 
such  acoomplicf  against  the  deceased,  showing  motive  personal  to  him- 
self, is  admissible  as  tending  to  show  that  the  slayer  acted  from  per- 
sonal malice,  without  reference  to  the  defendant.  Marler  y.  State,  67 
Ala.  55,  42  Am.  Rep.  95. 


yfi2.  KebnttaL 

\\1iere  the  accused  has  testified  in  his  own  behalf,  it  is  not  error 
to  allow  the  prosecution  to  prove,  in  contradiction  of  his  testimony, 
declarations  made  by  himself,  although  such  as  might  have  been 
offered  as  a  part  of  the  case  in  chief .^ 

^heighten  y.  People,  10  Abb.  N.  C.  261,  12  N.  Y.  Week.  Dig.  467,  Affirmed 
in  88  K.  Y.  117. 
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53.  Admiition  eontndioted  liy  disproof  of  f  aet  admitted. 

Where  a  witness  testifies  to  the  defendant's  admission  to  him  of  a 
matter  of  f act^  evidence  that  the  fact  was  not  as  so  admitted  is  not 
competent  merely  to  contradict  the  witness.^ 

Klom.  T.  Parker,  2  Cuah.  212.    See  also  CoZIifie  t.  Stephetuon,  8  Qnj,  438. 

V.  Apfidavitcl 

54.  AfldaTiti  used  hj  the  aecvted  competent  against  him. 
Statements  material  to  the  cause,  whether  as  affecting  the  issue  or 

contradicting  a  witness  of  the  accused,  contained  in  an  affidavit  made 
and  used  by  the  accused  on  a  motion  for  a  continuance  or  postpone- 
ment, are  competent  evidence  against  him.^ 

^Pledger  v.  State,  77  Ghu  242,  3  S.  £.  320;  Leslie  y.  Btate,  35  FU.  171,  17 
So.  656;  BeMer  y.  State,  112  Ind.  140,  13  N.  £.  272  (in  this  caee  the 
court  eajB :  "There  is  nothing  giving  to  the  statements  in  an  affidavit 
for  a  continuance  a  privilege,  nor  is  there  anything  which  impresses 
upon  them  any  compulsory  or  confidential  features.  The  affidavit  Is 
a  paper  belonging  to  the  files,  public  in  its  character,  and  freely  eze> 
euted") ;  State  y.  Mayee,  78  Mo.  307;  C(tm,  v.  Starr,  4  Allen,  301  (hold> 
ing  the  affidavit  competent  for  the  purpose  of  contradicting  the  testi- 
mony of  the  accused).  Compare  Potoera  v.  State,  87  Ind.  144,  where 
an  admission  by  the  prosecution  of  the  truth  of  facts  stated  in  an  affi- 
davit thus  used  on  a  former  trial  was  held  not  to  let  in  the  affidavit  on 
a  second  trial  after  the  death  of  the  witness. 

An  affidavit  filed  by  the  defendant  in  a  i»t)secution  for  slander,  in  support- 
of  a  motion  for  a  continuance  because  of  the  absence  of  certain  witnesae» 
to  prove  actual  sexual  intercourse  of  the  prosecutrix  with  another,  ia 
competent  evidence  against  him,  where,  on  the  trial,  after  the  state  has 
rested,  he  admits  the  virtue  of  the  prosecutrix,  and  attempts  to  justify^ 
the  slander  by  swearing  that  he  was  simply  repeating  a  rumor  he  had 
heard,  and  had  requested  the  party  to  whom  he  had  communicated  the 
slanderous  matter  to  say  nothing  about  it  Staie  v.  Mills,  116  N.  C. 
1051,  21  S.  E.  563. 

That  use  does  not  admit  truth  of  other  statements,  see  poet.  Division  yr.TT^ 
I  20. 

58.  — — and  falsity  shown,  if  relevant 

Statements  material  to  the  issue  contained  in  an  affidavit  made- 
and  used  by  the  accused  on  a  motion  for  continuance  or  post^ne- 
ment  may  be  put  in  evidence  for  the  purpose  of  proving  their  falsity, 
even  though  the  accused  has  not  testified  as  a  witness,  and  his  char- 
acter has  not  been  drawn  in  issue.^ 

estate  y.  Bishop,  98  N.  C.  773,  4  S.  £.  357.    Here  the  court  said:    «^1l«^ 
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affidavit  was  admissible  as  a  statement  or  declaration  of  tho  defendant, 
voluntarily  made,  in  regard  to  the  crime  with  which  he  was  charged, 
and  the  falsity  of  which  it  was  competent  for  the  state  to  show.  Every 
act  of  the  defendant  in  respect  to  the  alleged  crime,  and  every  circum- 
stance calculated  to  throw  light  upon  it,  and  aid  the  jury  in  coming  to 
a  correct  conclusion,  is  competent." 

56. falsity  cannot  be  shown  if  not  releyant. 

Statements  not  material  to  the  issue  cannot  be  read  from  such  an 
affidavit  for  the  purpose  of  proving  their  falsity,  and  thus  showing 
the  accused  guilty  of  perjury,  unless  it  may  be  in  a  case  where  it  is 
rendered  proper  under  the  rules  relative  to  evidence  when  character 
is  drawn  in  issue,  or  in  impeachment  of  the  credibility  of  an  ac- 
cused who  has  testified  in  his  own  behaU.^ 

^FarreU  v.  People,  103  111.  17.  Assault  with  intent  to  murder;  insanity 
alone  was  relied  on  in  defense,  the  assault  and  shooting  not  being  con- 
troverted; held  error  to  admit  such  an  affidavit  in  which  defendant  de- 
nied the  act  alleged,  and  his  guilt,  it  being  wholly  irrelevant  to  the  is- 
sue of  insanity,  and  the  only  object  being  to  show  his  perjury.  See  also 
Burria  v.  State,  38  Ark.  221. 

VI.  Alibi. 

[The  controversies  on  this  point  turn  on  the  underlying  question 
whether  it  is  in  theory  a  distinct  issue,  or  only  in  effect  a  special 
traverse  of  one  element  in  the  charge ;  namely,  the  element  of  presj- 
enoe  at  the  time  and  place  of  the  offense.  In  the  former  view,  the 
burden  is  on  the  accused  to  establish  it  by  a  preponderance  of  evi- 
dence; and  the  accused  cannot  object  to  evidence  of  presence  of  re- 
buttal, although  such  evidence  might  have  been  relevant  in  chief. 
In  the  latter  view,  the  burden  does  not  shift  to  the  defense,  but  the 
prosecution  must  prove  presence  when  necessary  to  the  truth  of  the 
charge,  and  prove  it  beyond  a  reasonable  doubt;  but,  on  the  other 
hand,  the  jury  may  discredit  even  clear  direct  evidence  of  an  alibi, 
by  reason  of  their  belief  in  circumstantial  evidence  of  guilt  See, 
on  this  subject,  Ackerson  v.  People,  124  HI.  563,  16  N".  E.  847,  and 
cases  cited  in  opinion  and  note;  22  Am.  L.  Eev.  297,  and  cases  cited; 
Watson  V.  Com.  95  Pa.  418 ;  People  v.  Fong  Ah  Sing,  64  Cal.  253, 
28  Pac  233;  State  v.  Reed,  62  low^,  40,  17  N.  W.  150,  and  cases 
cited.     See  also  post.  Division  XLIL,  §  20.] 

57.  Declarations  of  accused. 

Declarations  as  to  where  he  had  been,  made  by  the  accused  on  his 
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return  home  shortly  after  the  time  in  question,  are  not  competent  in 
his  favor,  as  evidence  of  an  alibi.^ 

^Siate  v.  McCracken,  66  Iowa,  569,  24  N.  W.  43. 

And  in  State  v.  Bedard,  65  Vt  278,  26  Atl.  719,  the  details  of  convenatioiis 
had  by  the  prisoner  during  the  period  of  an  alibi  which  he  sought  to 
establish  were  held  inadmissible  in  evidence,  either  as  a  part  of  the  re$ 
ge$ta  or  as  proof  of  the  time  spent  in  the  conversations. 

8o,  on  the  trial  of  a  complaint,  under  2  How.  (Mich.)  Anno.  Stat.  9  9174, 
the  testimony  of  the  wife  of  an  admitted  accomplice,  as  to  where  her 
husband  said  he  stayed  on  the  night  of  the  commission  of  the  alleged 
offense,  was  purely  hearsay,  and  erroneously  admitted.  People  v. 
(TBrien,  60  Mich.  8,  26  N.  W.  795. 

According  to  People  v.  Hare,  57  Mich.  505,  24  N.  W.  843,  however,  it  is 
proper,  for  the  purpose  of  proving  an  alibi,  for  counsel  to  ftTArn'^ft  their 
client  as  to  conversations  at  a  time  and  place  inconsistent  with  guilt 

58.  — oontradioting. 

An  accused  testifying  on  his  own  behalf  to  prove  an  alibi  may  be 
asked  to  describe  what  he  saw  at  the  place  where  he  swears  he  was; 
and  then  may  be  contradicted  by  other  evidence  as  to  what  was  really 
to  be  seen  there  at  that  time.^ 

^People  V.  Gibson,  58  I^fich.  368,  25  N.  W.  316. 

59.  —  by  evidence  of  presence. 

Whether  the  prosecution  may  rebut  evidence  of  alibi  by  such  evi- 
dence of  the  presence  of  the  accused  as  might  have  been  given,  as 
evidence  in  chiefs — 

K^ompare: 

Affirmative:  Btate  v.  Lewis,  69  Mo.  92,  holding  that  when  evidence  has 
been  given  on  behalf  of  the  prisoner  to  prove  an  alibi,  the  prosecution 
is  entitled  to  offer  rebutting  evidence  to  prove  his  presence. 

Negative:  Rew  v.  Hilditch,  5  Car.  &  P.  299  (1832,  Taunton,  J.).  The 
prosecution  having  closed,  the  defense  put  in  evidence  of  an  alibi.  The 
prosecution  then  wished  to  call  a  witness  in  reply  to  prove  that  he  saw 
all  the  prisoners  near  the  place  where  the  robbery  was  committed ;  held 
evidence  in  chief,  and  not  in  reply.  Whatever  is  confirmation  of  the 
original  case  cannot  be  given  in  reply;  only  evidence  going  to  cut  down 
the  case  on  the  part  of  the  defense,  without  being  any  confirmation  of 
the  case  of  the  prosecution.  The  better  opinion  is  that  under  the 
American  practice  it  is  in  the  discretion  of  the  court  to  receive  such  evi- 
dence. 

VII.  Another  offense. 

60.  General  rule. 

The  cases  in  which  offenses  other  than  those  charged  in  the  indict- 
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ment  may  be  proved  for  the  purpose  of  showing  criniinal  intent  or 
guilty  knowledge  are  very  few.^ 

When  such  evidence  is  oflFered,  the  question  is  whether  it  falls 
within  a  recognized  exception  to  the  general  rule  excluding  evidence 
of  an  offense  not  charged  in  the  indictment.* 

^People  ▼.  Oarhin,  56  N.  Y.  363,  16  Am.  Rep.  427,  420,  holding  that  upon  a 
charge  of  forgery  evidence  of  the  commission  of  other  forgeries  is  not 
admissible  for  the  purpose  of  showing  a  criminal  intent.  New  trial 
granted.  Compare  Bell  v.  State,  57  Md.  108,  allowing  proof  of  other 
forgeries  on  the  same  hank  to  negative  mistake,  etc. 

Kfoleman  v.  People,  55  N.  Y.  81;  Ryan  v.  State,  60  N.  J.  L.  552,  38  Atl.  672. 

61.  — exceptions;  fact  common  to  both  offenses. 

Evidence  tending  to  prove  the  accused  guilty  of  an  offense  not 
charged  in  the  indictment  is  not  on  that  account  incompetent^  if  it 
tends  to  prove  any  fact  constituting  an  element  in  the  offense  that  is 
charged  in  the  indictnu)nt.^ 

For  other  exceptions,  see  infra,  §§  236-249,  and  §§  618-623. 

*Weed  v.  People,  56  N.  T.  628,  Affirming  3  Thomp.  k  G.  50.  Abortion;  it 
having  been  shown  that  the  accused  had  administered  medicines  to  de- 
ceased which  might  produce  miscarriage,  and  that  a  miscarriage  was 
produced,  whereby  she  died;  held  not  error  to  admit  a  circular  pub- 
lished hy  accused  three  years  previously,  tending  to  show  that  he  was 
engaged  in  the  business  of  consulting  in  reference  to  the  procuring  of 
abortions.  The  evidence  had  been  held  by  the  supreme  court  admissible 
as  being  corroborative. 

To  the  same  effect,  citing  numerous  authorities.  People  v.  Sesaiona,  58  Mich. 
594,  26  N.  W.  291,  295;  People  v.  Sanders,  114  Cal.  216,  46  Pac.  153; 
State  v.  Madigan,  57  Minn.  430,  59  N.  W.  490;  State  v.  Kelley,  65  Vt. 
531,  27  Atl.  203;  People  v.  Place,  157  N.  Y.  584,  52  N.  E.  576;  State  v. 
Fallon,  2  N.  D.  510,  52  N.  W.  318,  Citing  State  v.  Lapage,  57  N.  H.  245, 
24  Am.  Rep.  69. 

'^t  is  tme,  as  a  general  rule,  that  on  a  prosecution  for  one  crime  it  is  not 
proper  to  prejudice  the  jury  against  the  prisoner  by  showing  him  to 
have  been  guilty  of  another;  but  where  the  evidence  is  relevant  and  ma- 
terial on  the  question  of  the  guilt  of  the  prisoner  of  the  crime  for  which 
he  is  upon  trial,  it  cannot  be  ezduded  merely  because  it  also  proves  him 
guilty  of  another  crime."  Rapallo,  J.,  in  Hope  v.  People,  83  N.  Y.  418, 
38  Am.  Rep.  460.  Robbery  of  the  key  to  the  street  door  of  a  bank; 
held  not  error  to  admit  evidence  that  a  burglary  was  committed  on  the 
bank  on  the  same  occasion,  and  that  the  gang  who  committed  the  burg- 
lary was  the  same  tiiat  committed  the  robbery,  such  evidence,  by  con- 
necting the  aecttsed  with  the  buiglaiy,  tending  to  connect  him  also  with 
the  robbery.  Also  held  that  it  was  not  error  to  adnut  evidence  of  the 
eomplicity  of  the  prisoner  in  a  previous  concerting  of  a  scheme  to  enter 
and  rob  the  bank. 
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In  Btaie  ▼.  Adamt,  20  Kan.  311,  a  prosecution  for  bnrglaiy  and  bureeny, 
it  was  held  that,  there  being  testimony  showing  a  conspiracy  to  commit 
a  crime,  evidence  of  acts  done  intermediate  to  the  conspiracy  and  crimen 
in  preparation  of  means  for  such  crime,  was  properly  admitted,  althoug^li 
through  some  outside  intervention  the  means  so  pr^fwred  were  not  actu- 
ally used,  but  the  crime  was  otherwise  accompliriied. 

In  Keman  v.  State,  65  Md.  253,  4  Atl.  124,  evidence  of  movements  of  the 
accused  immediately  previous  to  the  offense  was  held  not  incompetent, 
because  involving  proof  of  another  crime.  Compare  Com.  v.  Oamphell, 
7  Allen,  541,  83  Am.  Dec  705. 

In  State  v.  Kepper,  65  Iowa,  745,  23  N.  W.  304,  evidence  of  a  distinct  erime 
was  involved  in  proving  the  identity  of  the  accused  as  the  one  who  com- 
mitted the  crime  charged  in  the  indictment. 

To  make  one  criminal  act  evidence  of  another  th^  must  be  oonnected  aa 
part  of  a  general  plan  or  design,  or  the  connection  may  be  shown  bj 
such  circumstances  of  identification  as  necessarily  prove  that  the  per- 
son who  committed  one  crime  must  have  committed  the  other;  but  & 
mere  isolated  crime  cannot  be  given  in  evidence.  Sican  v.  Com.  104  Pa. 
218.  Here  the  accused  was  indicted  with  L.  for  burglary  and  larceny; 
held  error  to  admit  evidence  of  a  subsequent  felony,  and  goods  found  on 
the  person  of  L.,  as  against  accused,  as  to  whom  no  oonnection  with  the 
larceny  had  been  shown. 

In  McCartney  v.  State,  3  Ind.  353,  56  Am.  Dec  510,  511,  the  fact  that  in- 
dictments were  pending  for  such  other  offenses  (uttering  counterfeit 
notes)  was  held  no  objection  to  receiving  the  evidence  of  the  offenses  to 
show  intent,  etc.  The  same  was  held  of  other  offenses  for  which  the  ac- 
cused had  been  indicted  and  acquitted,  but  this  can  hardly  be  sustained. 

In  Williame  v.  People,  166  111.  132,  46  N.  E.  749,  a  trial  for  assault  with  in- 
tent to  commit  larceny,  it  appeared  that  the  defendants  were  following 
a  show  from  place  to  place  which  daily  attracted  large  crowds  of  peo- 
ple. They  followed, the  show  to  Rock  Island,  where,  as  was  usual,  the 
streets  were  crowded  with  people.  The  defendants  were  there  for  the 
purpose  and  with  the  intent  of  stealing  and  pidcing  pockets.  What 
they  did  at  Rock  Island  that  day  was  in  pursuance  of  a  common  object 
and  purpose.  Their  acts  and  conduct  were  all  connected.  No  evidence 
was  offered  for  the  purpose  or  with  the  view  to  prove  the  commission 
of  another  crime,  but  the  court  allowed  the  People  to  prove  the  conduct 
and  acts  of  the  plaintiff  in  error  and  the  other  defendants  who  were  in- 
dicted with  him,  before  and  after  the  attempted  robbery  for  which  th^ 
were  indicted,  as  tending  to  prove  the  issue  involved. 

In  a  prosecution  for  murder  claimed  to  have  been  done  accidentally,  evi- 
dence of  another  killing  by  defendant,  also  claimed  to  have  been  done 
accidentally,  is  not  admissible  to  show  a  system,  unless  the  previous 
killing  was  done  in  the  same  manner  as  the  latter  killing,  and  some 
criminality  attached  to  the  former  killing.  Barkman  v.  State  {Tts^ 
Crim.  App.)  52  S.  W.  69. 
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VIII.  Attempts. 

82.  Attempt  at  preTions  commission. 

Evidence  that  the  accused,  at  a  time  previous  to  the  offense  charged^ 
but  not  too  remote  in  point  of  time,  attempted  to  commit  the  same 
offense,  is  competent  as  tending  to  show  guilty  intent.^ 

Otherwise  of  an  attempt  to  commit  the  like  offense  against  other 
persons  or  property.* 

^PeopU  V.  O'Sullivan,  104  N.  Y.  481,  58  Am.  Rep.  530,  10  N.  E.  880  (rape). 

So,  in  a  prosecution  for  murder,  evidence  of  an  attempt  by  defendant  to 
strike  one  other  than  the  deceased  just  prior  to  the  fatal  affraj,  is  admis- 
sible as  res  geatcB,  where  it  is  so  inseparably  connected  with  the  homicide 
that  the  facts  of  one  include  those  of  the  other.  St<Ue  ▼.  FotUenoi,  48 
La.  Ann.  305,  19  So.  111. 

And  evidence  that  a  witness  for  defendant  on  trial  for  assault  with  intent 
to  kill  was  one  of  those  who  attempted  a  robbery  shortly  before  such 
assault,  and  shot  an  officer  who  tried  to  arrest  them^  is  admissible, 
where  there  is  evidence  that  an  attempt  to  rob  had  been  made  by  two 
persons  answering  the  description  of  defendant  and  such  witness,  and 
that  it  was  known  to  the  officer  assaulted  by  defendant,  to  show  that 
they  were  together  at  the  time  and  made  such  attempt,  and  that  the 
officer  was  justified  in  arresting  them,  because  he  had  a  well-grounded 
belief  that  they  were  the  parties  making  such  attempt  to  rob.  State 
▼.  Foley,  130  Mo.  482,  32  S.  W.  973. 

'People  V.  O'SuUivan,  104  N.  Y.  481,  58  Am.  Rep.  530,  10  N.  £.  880,  supra. 

IX.  Best  and  secondaby. 

[The  rule  that  when  the  nonproduction  of  a  written  instrument  is 
satisfactorily  accounted  for,  secondary  evidence  of  its  existence  and 
contents  may  be  given,  is  applicable  to  criminal,  as  well  as  civil  suits. 
UnUed  States  v.  Reyhum,  6  Pet.  352,  365,  8  L.  ed.  424,  429  (in- 
dictment  for  cruising  as  a  privateer  under  a  foreign  commission). 
The  reason  is  that  otherwise  an  offender  would  only  have  to  destroy 
the  document^  and  his  escape  from  punishment  would  be  sufficient.] 

63.  Ho  best  or  secondary  witnesses. 

The  distinction  between  primary  and  secondary  evidence  does  not 
apply  to  witnesses;*  but  a  subscribing  witness  must  be  produced  or 
accounted  for  to  prove  the  instrument,  if  its  validity  depends  on  its 
being  attested  by  a  subscribing  witness  ;^  otherwise  his  production  is 
not  necessarv.' 

Thus,  on  the  trial  of  an  indictment  for  semng  liquor  to  a  minor,  the  lat- 
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ter's  testimony  as  to  his  age  was  received,  notwithstanding  it  was  shown 
that  his  father  and  mother  were  both  living.  Biaie  v.  Cain,  9  W.  Va. 
559. 

The  testimony  of  a  person  in  regard  to  his  own  signature  is  not  evidence 
of  a  grade  superior  to  the  testimony  of  a  witness  acquainted  with  the 
hand^vTiting.  Leffcris  v.  State,  49  N.  J.  L.  26, 6  AU.  521.  See  also  Com. 
V.  Pratt,  137  Mass.  98;  Oreen  v.  Cawthom,  15  N.  C.  (4  Dev.  L.)  410 
(civil  case) ;  and  Wharton,  Crim.  £v.  |  360. 

An  apparent  exception  to  this  rule  is  to  be  found  on  indictment  for  theft, 
if  the  law  expressly  requires  the  nonconscnt  of  the  owner  to  be  shown. 
Here  it  is  held  that  the  best  evidenoe  of  such  nonconsent  is  the  testi- 
mony of  the  owner  himself,  and  it  is  error  to  admit  secondary  evidence 
of  this  fact  without  having  first  satisfactorily  accoimted  for  the  absence 
of  this  best  evidence.  Smith  v.  State,  13  Tex.  App.  507.  See  also 
Hunter  v.  State,  13  Tex.  App.  16;  Stewart  v.  State,  9  Tex.  App.  321. 

And  where  one  person  owns  the  property,  and  another  person  has  the  con- 
trol, care,  or  management  of  it,  the  nonconsent  of  each  must  be  proved 
(in  larceny) ;  and  this  proof  should  be  made  by  the  persons  themsdvea^ 
if  they  are  obtainable;  and  if  they  are  not  to  be  had,  their  absence  should 
be  accounted  for  before  the  state  can  resort  to  circumstantial  evidence. 
Boicling  v.  State,  13  Tex.  App.  338,  Following  WiUon  v.  State,  12  Tex. 
App.  481.    See  also  Williamson  v.  State,  13  Tex.  App.  514. 

But  the  court  may  require  the  prosecution  to  call  certain  witnesses  in  some 
cases.    See  People  v.  Gordon,  40  Mich.  716;  and  Division  XXXVII.,  note. 

'By  statute.  And  for  an  exhaustive  review  of  the  authorities  as  to  the  ne- 
cessity of  calling  subscribing  witnesses  to  prove  attested  instruments, 
see  note  to  Garrett  v.  Eanshue  (Ohio)  35  L.  R.  A.  321. 

It  was  not  so  at  common  law. 


64.  Collateral  facts. 

The  rule  excluding  secondary  evidence  does  not  apply  to  a  collat- 
eral  fact*  not  a  part  of  the  issue,  and  only  incidentally  involved. 

^Long  V.  State,  10  Tex.  App.  186.  On  indictipent  for  counterfeiting  it  waa 
proved  that  the  accused  had  had  access  to  certain  convicts  in  the  peni- 
tentiary; and  the  fact  that  their  conviction  was  for  counterfeiting  waa 
allowed  to  be  proved  by  testimony  of  the  officials  of  the  penitentiary,  it 
being  a  collateral  fact,  and  the  officials  not  having  possession  of  the 
original  record.  See  also  Klein  v.  Russell,  19  WalL  439,  464,  22  L.  ed. 
116,  124  (civil  case). 

So,  a  question  to  the  mortgagee,  in  a  prosecution  under  Ala.  Code,  f  3835, 
for  removing  mortgaged  chattels  with  intent  to  defraud  the  mortgagee^ 
as  to  whether  he  had  not  cut  logs  and  timber  from  defendant's  land, 
asked  for  the  purpose  of  showing  that  there  was  no  fraudulent  intent  be- 
cause the  mortgagor  supposed  the  mortgage  debt  had  been  paid  with 
such  timber, — ^is  not  inadmissible  on  the  ground  that  the  timber  eon- 
tract  was  in  writing,  since,  the  question  of  intent  arising  collaterally. 
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any  legeJ  eridenoe  bearing  thereon  is  admisaible.    Cohh  v.  State,  100 
Ala.  19,  14  So.  362. 

66.  ^  on  crosa-examination. 

Tlie  rule  excluding  secondary  evidence  does  not  apply  to  matter 
not  relevant  to  the  merits,  but  drawn  out  on  cross-examination  to 
test  the  t^nper  and  credibility  of  the  witness/  except  that  if  the 
contents  of  a  document  are  sought  to  be  used  to  discredit  or  con- 
tradict the  witness,  as  containing  his  own  statements  contrary  to 
his  testimony,  the  original,  not  a  copy,  must  be  produced.* 

^Klein  ▼.  Russell,  19  Wall.  439,  464,  22  L.  ed.  116,  124  (civil  case) ;  Kalk 
v.  Fielding,  50  Wis.  339,  7  N.  W.  296  (civil  case). 

*yewcomh  v.  OrisvDold,  24  N.  Y.  298  (civil  case) ;  Pratt  v.  Norton^  6  Thomp. 
&  C.  8  (a  certified  copy  assignment  in  bankruptcy;  civil  case) .  See  also 
Jfash  V.  Hunt,  116  Mass.  237,  248  (a  copy  pleading;  civil  case). 

66.  Condition  of  personal  property. 

Whenever  evidence  of  the  condition  of  an  article  of  personal  prop- 
erty is  competent)  its  condition  may  be  described  by  a  witness  with- 
out producing  the  article  itself.^ 

^Com.  V.  Pope,  103  Mass.  440  (spots  and  stains  on  clothes  of  defendant) ; 
Com,  V.  Welch,  142  Mass.  473,  8  N.  E.  342  (testimony  of  an  ofiScer  that 
a  tumbler  which  he  seized  under  a  search  warrant  contained  intoxicating 
liquor).  Following  Com.  v.  Pope,  103  !Mass.  440,  supra, 

67.  Identity  of  personal  property. 

Oral  evidence  of  the  contents  of  a  writing  may  be  given  without 
showing  any  reason  for  not  producing  it,  where  the  evidence  is  offered 
merely  for  the  purpose  of  identifying  an  article  to  which  the  writing 
was  attached,*  or  as  fonning  a  part  of  tlie  description  of  the  place 
where  the  writing  was  found.* 

^Com,  V.  Hills,  10  Cush.  630  (marks  on  goods  Stolen).  See  also  Com,  ▼. 
Blood,  11  Gray,  74;  Com,  v.  Morrell,  99  Mass.  542  (writing  upon  a  tag 
of  a  valise) ;  Com,  v.  Powers,  116  Mass.  337  (United  States  Revenue 
stamp  bearing  a  certain  date  upon  a  keg  of  whisky). 

*Com,  V.  Broum,  124  Mass.  318,  holding  that  parol  evidence  might  be  re- 
ceived to  the  effect  that  a  written  paper  purporting  to  be  a  United 
States  revenue  license  was  hanging  on  the  wall  of  an  alleged  barroom. 

68.  Forgery. 

Foi^ery  cannot  be  proved,  even  as  a  distinct  offense  from  that 
ohargedy  and  for  the  purpose  merely  of  showing  criminal  intent  or 
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guilty  knowledge,  without  producing  the  paper  alleged  to  have  been 
forged,  or  accounting  for  its  absence.^ 

^8taie  y.  Breekenridge,  67  Iowa,  204,  25  N.  W.  130;  State  t.  Saunden,  68 
Iowa,  370,  27  N.  W.  455. 


69.  Preliminary  examination  and  conf  eisions. 

Where  the  proceedings  at  a  coroner's  inquest,  or  at  the  examinatioii 
before  a  committing  magistrate,  are  regular,  and  the  record  is  such 
as  to  be  admissible  in  evidence,  parol  proof  is  not  admissible  of  state- 
ments made  by  a  witness  at  the  inquest  or  examination,  in  answer 
to  questions  put  by  or  on  behalf  of  the  coroner  or  magistrate.^ 

^Rohin9<m  ▼.  State,  87  Ind.  202  (coroner's  inquest;  not  even  to  show  that 
additional  statements  were  made  by  the  same  person) .  See  also  Cicero 
V.  Statey  54  Ga.  156;  Wright  v.  State,  50  Miss.  332;  State  ▼.  Branham, 
13  S.  G.  380  (confessions  to  justice  at  a  preliminary  hearing). 

But  the  rule  is  otherwise  where  the  writing  is  not  so  authenticated  as  to 
render  it  competent  evidence.  Chty  v.  State,  0  Tez.  App.  161  (confession 
of  accused).  Following  State  v.  Simien,  30  La.  Ann.  296;  Dvnlap  t. 
State,  0  Tex.  App.  179,  35  Am.  Rep.  736  (applying  the  same  principle 
to  the  testimony  of  a  deceased  witness). 

But  in  Crite  v.  Com.  (Va.)  12  Rep.  575,  the  testimony  of  a  witness  taken 
at  the  coroner's  inquest  was  held  inadmissible  though  it  was  shown  that 
the  witness  had  removed  from  the  state,  and  efforts  had  been  made  by 
the  prisoner  to  procure  her  voluntary  attendance. 

Where  the  examination  of  the  prisoner  was  not  reduced  to  writing  it  may 
be  proved  by  parol.  King  v.  Huet,  2  Leach,  G.  L.  821 ;  StiUe  v.  Suggs, 
80  N.  G.  527.  See  also  Broum  v.  State,  71  Ind.  470.  Ttotimony  of  wit- 
nesses before  the  coroner. 

In  England  it  is  held  that  the  magistrate's  clerk  must  be  called  to  prove 
that  the  examination  was  not  taken  down  in  writing.  Rea  v.  Packer, 
3  RusseU,  Grimes,  450. 

The  fact  that  the  confession  was  reduced  to  writing  by  the  magistrate's 
clerk  does  not  render  it  inadmissible.    State  v.  Rover,  13  Nev.  21. 

An  examination,  though  informal,  may  be  used  to  refresh  the  memory  of  a 
witness  who  was  present  and  took  it  down.  Re»  v.  Telioote,  2  Starkie, 
483;  Wharton,  Grim.  Ev.  667j  and  cases  there  cited. 

70.  Court  records. 

The  contents  of  court  records  cannot  be  proved*  by  parol,  unless 
they  have  been  lost  after  being  returned  into  court* 

^State  V.  Orayaon,  38  La.  Ann.  788  (pendency  of  indictment  in  another 
eourt) ;  Heflin  v.  State,  88  Ga.  151,  14  S.  E.  112;  State  v.  Richardaon, 
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117  Mo.  586,  23  S.  W.  769;  Com.  r,  Sullivan,  161  Mass.  59,  36  N.  E. 
583;  Murphy  y.  State,  108  Ala.  10,  18  So.  557. 

8o,  parol  testimony  is  inadmissible  to  show  a  requirement  of  bail  by  a 
justice,  as  it  must  be  certified  by  the  record.  Foot  t.  State,  28  Tex. 
App.  527,  13  &  W.  867. 

To  exclude  the  testimony  of  a  witness  for  having  been  convicted  of  felony, 
the  record  of  such  conviction  must  be  produced.  Bratton  v.  State,  34 
Tet.  Grim.  Rep.  477,  31  S.  W.  379.  This  case  holds,  however,  that,  for 
the  purpose  of  impeaching  a  defendant  who  testifies  that  he  has  never 
been  convicted  of  theft,  the  record  of  a  former  conviction  is  not  neces- 
saiy,  but  oral  evidence  of  such  fact  may  be*  given.  To  the  same  effect, 
see  MeNeal  v.  State  (Tex.  Grim.  App.)  43  S.  W.  792. 

And  parol  evideoce  of  the  contents  of  a  warrant  of  arrest  is  not  admissible 
in  a  prosecution  for  aiding  one  detained  under  the  warrant  to  escape, 
unless  a  foundation  for  secondary  evidence  is  laid  by  accounting  for  the 
failure  to  produce  the  warrant  or  a  certified  copy  of  it.  Duhoee  v.  State, 
115  Ala.  70,  22  So.  613. 

17or  is  oral  evidence  admissible  to  prove  the  finding  and  subsequent  quash- 
ing of  an  indictment,  such  facts  being  provable  only  by  the  record. 
StaU  ▼.  Dougherty,  106  Mo.  182,  17  S.  W.  303. 

Parol  evidence  is  admissible^  however,  under  a  plea  of  former  acquittal, 
to  establish  or  disprove  the  identic  of  the  offense  or  of  the  person ;  but 
as  to  the  form  or  substance  of  the  indictment  or  exceptions  thereto 
the  record  alone  can  be  received  as  evidence.  State  v.  Hudkine,  35  W. 
Va.  247.  13  S.  K  367. 

But  the  docket  of  a  justice  of  the  peace  who  presided  at  a  trial  of  an  as- 
sault is  not  the  best  evidence  to  prove  the  identity  of  the  justice  with  ihe 
assaulted  party,  so  as  to  exclude  the  testimony  of  the  justice  to  that 
fact    E»  parte  Ambrose,  32  Tex.  Grim.  Rep.  468,  24  S.  W.  291. 

''Com,  ▼.  Boarh,  8  Gush.  210  (criminal  complaint  and  warrant).  See  also 
Gordon  v.  State,  46  N.  J.  L.  432;  State  v.  Whitney,  38  La.  Ann.  579 
(admitting  parol  evidence  of  contents  of  indictment  on  trial) ;  People 
V.  Coif  man,  ^^  Mich.  1,  26  N.  W.  207  (admitting  parol  testimony  to 
show  that  a  preliminary  hearing  was  had) ;  United  States  v.  Walsh, 
22  Fed.  644  (holding  that  upon  the  trial  of  an  indictment  for  perjury 
in  swearing  falsely  in  an  application  for  naturalization,  the  clerk  who 
made  up  the  record  would  not  be  permitted  to  testify  that  it  did  not 
conform  to  the  facts,  in  that  it  stated  that  the  oath  was  made  in  court, 
whereas  it  was  made  before  the  clerk  in  his  office).  As  to  proving  lost 
records,  see  note  in  Ooldman  v.  Kennedy,  21  Abb.  N.  G.  367. 

£o,  testimony  of  the  magistrate  before  whom  a  former  trial  which  is  plead- 
ed as  former  jeopardy  took  place  is  admissible  to  show  the  oontents  of 
the  complaint,  and  that  it  was  sworn  to  before  him,  on  his  testifying 
that  he  has  made  diligent  search  for  the  complaint,  and  it  cannot  be 
foond.    Territory  v.  Stooker,  9  Mont.  6,  22  Pac  496. 

AdA  where  the  return  of  an  examining  magistrate  fails  to  include  the  com- 
plaint and  warrant  referred  to  therein,  on  making  sufficient  proof  of  the 
loss  of  said  missing  papers  it  is  competent  for  the  People,  in  opposing 
Abb.  Gb.  -*27. 


418  OBDCIKAL  TRIAL  BRIEF. 

a  motion  to  quaih,  to  make  proof  of  tbeir  content!.    People  v.  Cofmam, 
69  Mich.  1,  26  N.  W.  207. 

71.  Becorded  initmment 

An  instrument  recorded  under  a  statute  allowing  record,  but  not 
making  the  record  evidence  equally  with  the  original,  cannot  bo 
proved  by  the  record,  nor  by  a  certified  copy  of  the  record,  without 
first  laying  a  foundation  for  such  secondary  evidence.^  Sudi  record 
is,  however,  competent  secondaTy  evidence  if  the  absence  of  the  orig- 
inal is  accounted  for.*   ' 

*Siaie  v.  Penny,  70  Iowa,  100,  30  N.  W.  561.  False  pretenses  in  representa- 
tion that  there  was  no  prior  chattel  mortgage  on  the  prc^^eHy.  Hie 
Iowa  Code  (|  3702)  makes  duly  certified  copies  evidence  in  aU  caeca 
where  the  record  could  be  admissible,  but  does  not  make  the  record  wA- 
missible  equally  with  the  originaL 

In  Com.  V.  Preeocs  140  Mass.  276,  5  N.  K  404  (arson),  it  was  held  that 
where  a  deed  is  not  in  the  control  of  the  government  nor  of  the  de- 
fendant, a  registered  copy  is  admissible  to  show  ownership  of  the  prop- 
erty destroyed. 

72.  Statute. 

Original  papers  are  not  made  merely  secondary  evidence  by  record 
pursuant  to  a  statute  requiring  them  to  be  filed  or  recorded*^ 

Klhapman  ▼.  Oatee,  64  N.  T.  145  (county  Judge's  order  in  highway  proceed- 
ings; ciyil  case) ;  Haddow  t.  hundy,  50  N«  Y.  320  (surrogate's  minutes; 
civil  ease). 

73.  HegatiTing  existence  of  instnunent  tliat  should  be  recorded. 

For  a  decision  that  oral  evidence  of  lack  of  license  is  not  competent^ 
if  a  license  in  such  case  must  have  been  recorded,  and  the  book  is  not 
produced,  see— ^ 

mepler  r.  State.  68  Wis.  45,  15  N.  W.  42. 

And  that  while  the  existence  of  a  record  can  only  be  proved  by  its  produc- 
tion, or  the  production  of  an  unautheniicated  copy  thereof,  its  nonex* 
istence  may  be  proved  by  the  testimony  of  one  who  is  cognisant  of  rach^ 
fact,  see  Bornberger  ▼.  State.  47  Neb.  40,  05  N.  W.  23. 


74.  Oral  admission  of  accused  by  fact  provable  only  by  writing. 

Evidence  of  oral  admissions  by  the  accused  is  competent  only  when 
parol  evidence  of  the  fact  sought  to  be  shown  by  such  admissions 
would  be  competent^ 

^Sherman  v.  People.  18  Hun,  575,  holding  that  the  contents  of  a  written  In- 
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stmineiti  within  the  statute  of  frauds  could  not  be  shown  by  the  verbal 
admissions  of  a  party,  without  accounting  for  its  absence. 

Query,  whether  this  rule  applies  where  the  statute  is  not  in  form  a  rule  of 
evidence,  but  goes  to  the  validity  of  the  transaction,  and  the  object  of 
the  offered  admission  is  to  prove  the  transaction  irrespective  of  stat* 
utory  validity. 

75.  Official  cliaracter. 

The  official  character  of  a  public  officer  may  be  proved,  when  the 
question  is  not  directly  upon  his  right  to  the  office,  by  proving  his 
official  acts,  and  by  such  other  evidence  as  shows  that  he  is  an  officer 
de  facto,  without  producing  his  commission  or  any  record  of  his  ap- 
pointment or  election.^ 

^Oom.  V.  MeOue,  10  Gray,  226;  State  v.  Smith,  38  La.  Ann.  301;  Jaeoh  v. 
United  Statee,  1  Brock.  520,  Fed.  Cas.  No.  7,167. 

So,  evidence  that  one  charged  with  perjury  in  making  an  affidavit  as  dep- 
uty sheriff  waa  such  deputy  may  he  given  without  introducing  his 
formal  appointment  as  such,  where  he  was  acting  as  deputy.  Sheljf  v. 
State,  35  Tex.  Grim.  Rep.  190,  32  S.  W.  901. 

And  the  record  of  election  and  qualification  of  a  county  commissioner  need 
not  be  introduced  in  evidence  to  show  that  he  was  such  commissioner, 
on  a  trial  for  offering  a  bribe  to  him.  Rath  v.  State,  36  Tex.  Grim.  Rep. 
142,  88  8.  W.  229. 

And  testimony  of  an  officer  that  he  waa  acting  as  such  at  the  time  of  mak- 
ing an  arrest  is  admissible,  and  it  is  not  necessary  to  prove  his  official 
character  by  the  record.  State  v.  Taylor,  70  Vt.  1,  42  L.  R.  A.  673,  39 
AU.  447. 

A  sheriff  may  testify  in  a  prosecution  against  his  deputy  for  allowing  the 
escape  of  a  prisoner,  that  he  gave  the  defendant  written  authority  to 
act  as  deputjr,  as  the  Alabama  statutes  do  not  require  the  appointment 
to  be  in  writing,— especially  where  he  had  previously  made  a  personal 
demand  on  defendant  for  the  paper,  which  was  refused.  Pentecost  v. 
State,  107  Ala.  81,  18  So.  146. 

76.  Foundation  for  secondary. 

There  is  no  universal  mle  as  to  the  necessary  foundation  for  the 
introduction  of  secondary  evidence ;  but  the  presiding  judge  must  be 
reasonably  satisfied  that  the  document  is  lost,  destroyed,  or  beyond 
the  jurisdiction  of  the  court.  When  no  probable  motive  appears  for 
withholding  the  document^  less  evidence  is  required  than  under  sus- 
picious circumstances.^ 

^Thus,  where  it  appeared  that  diligent  search  was  made  for  the  missing 
papers  by  the  witness  and  his  two  attorneys,  in  whose  possession  he  had 
left  them,  and  who  had  since  removed  to  distant  counties,  his  testimony 
was  held  sufficient  proof  of  their  loss  to  let  in  secondary  evidence  of 
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their  contents,  without  the  additional  testimony  of  the  attorneys.  Jer^ 
nigan  ▼.  State,  81  Ala.  58,  1  So.  72.  See  also  Haun  v.  State,  13  Tez. 
App.  883,  44  Am.  Rep.  708. 

77.  —  how  laid  by  proiecutioiL 

A  foundation  for  secondary  evidence  is  not  laid  bj  the  state  by 
showing  that  the  original  document  is  not  in  the  possession  of  the 
prosecuting  witness^  as  he  is  not  the  party  offering  the  evidence.^ 

^State  y.  Pennif,  70  Iowa,  190,  80  N.  W.  561. 

78.  —  loM. 

The  person  last  known  to  have  had  possession  of  the  document 
must  be  examined  as  a  witness  to  prove  the  loss^  unless  inabilily  to 
procure  his  testimony  is  shown.^ 

^Kearney  y.  New  York,  02  K.  Y.  817  (civil  case). 

78.  —  by  negligence. 

Upon  an  indictment  for  stealing  bank  notes,  secondary  evidence 
of  their  contents  is  admissible,  if  the  best  that  can  be  produced,  al- 
though the  inability  of  the  prosecution  to  produce  them  is  ike  result 
of  inexcusable  negligence  on  the  part  of  the  bank  officers.^ 

^State  y.  Taunt,  16  Minn.  109,  GU.  90. 

80.  —  document  beyond  the  jorisdiction. 

The  fact  that  a  document  is  without  the  jurisdiction,  and  pre- 
sumably not  within  the  power  of  the  party,  is  enough  to  let  in  second- 
ary evidence  without  notice  to  produce.^ 


^United  Statee  y.  Reybum,  6  Pet  352,  368,  8  L.  ed.  424,  430.  Foreign 
ord  of  commission  to  priyateer,  being  presumably  such  as  the 
goyemment  would  refuse  to  allow  copy  of,  in  aid  of  indictment  for  act- 
ing under  or  promoting  it.  See  also  People  y.  Baujard,  50  Mich.  241, 
15  N.  W.  101  (indictment  for  unlawful  solicitation  of  insurance  on  be- 
half of  a  foreign  company.  Production  of  application  unnecessary  be- 
cause in  possession  of  company  in  the  other  state) ;  Brxmeon  ▼.  TuthiU, 
1  Abb.  App.  Dec.  206  {dictum  in  a  ciyil  case) .  But  otherwise  of  the  in- 
strument on  which  the  action  is  brought.  Shillito  y.  Rohhins,  7  Ohio 
L.  J.  74,  Citing  Van  AUtyne  y.  National  Commereial  Bank,  4  Abb. 
App.  Dec.  449  (ciyil  cases). 

81.  —  document  in  possession  of  one  criminated  thereby. 

It  is  a  su£Scient  excuse  for  the  nonproduction  of  a  document  to  trace 
it  to  the  possession  of  one  interested  in  retaining  it,  and  who,  were 
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he  subpoenaed  to  produce  it,  could  refuse  to  do  so  on  the  ground  that 
it  would  tend  to  criminate  him.^ 

^United  States  t.  Reyhum,  6  Pet.  352^  366,  8  L.  ed.  424,  420  (commission  of 
privateer  shown  to  have  been  in  captain's  possession,  and  he  to  be  under 
indictment,  and  not  found ;  held  sufficient  to  let  in  secondary  evidence  of 
its  character  and  contents  against  one  on  trial  for  issuing  and  deliver- 
ing the  commission) ;  State  v.  Kimhrough,  13  N.  0.  (2  Dev.  L.)  431 
(secondary  evidence  of  the  contents  of  a  written  instrument  in  posses- 
sion of  the  accused  may  be  given  by  the  prosecution,  where  the  accused 
fails  to  produce  such  instrument  after  notice,  notwithstanding  the  ac- 
cused cannot  be  compelled  to  give  evidence  against  himself  by  producing 
the  paper.  The  admission  of  such  evidence  rests  upon  the  principle  that 
it  is  the  best  evidence  in  possession  of  the  prosecution). 

82.  —  existence  of  hettts  mdence  must  clearly  appear. 

The  party  who  objects  that  there  is  written  evidence  better  than 
the  oral  evidence  by  which  it  is  sought  to  establish  a  fact  should  make 
good  his  assertion  by  the  writing  itself,  or  by  proof  showing  that  it 
was  once  in  existence.^ 

^Allen  V.  state,  8  Tex.  App.  67.  See  also  Com.  ▼.  OoadwU^  122  Mass.  19 
(on  indictment  for  threatening  to  accuse  another  of  burning  a  building 
with  intent  to  defraud  an  insurer,  held  not  necessary  to  produce  a  writ- 
ten policy  of  insurance,  if  other  evidence  tending  to  show  that  the  build- 
ing was  insured  had  been  admitted  without  objection,  and  it  did  not  nec- 
essarily appear  therefrom  that  the  insurance  contract  was  in  writing) ; 
Burton  v.  Drigga,  20  WaU.  125,  184,  22  L.  ed.  290,  302  (civil  case). 

88.  —  notice  to  produce ;  necessity. 

The  prosecution  need  not  give  notice  to  produce  where  the  indict- 
ment itself  charges  the  accused  with  the  possession  of  the  writing/ 
or  where  the  evidence  traces  it  to  his  possession'  or  to  that  of  an 
accomplice  who  could  refuse  to  produce  it  on  the  ground  of  criminat- 
ing tendency.' 


estate  V.  Mayherry,  48  Me.  218  (holding  that  where  the  defendant  is 

ably  furnished  with  a  copy  of  an  indictment  charging  him  with  a  fraud- 
ulent possession  of  a  paper,  secondary  evidence  of  its  contents  may  be 
received  without  giving  him  notice  to  produce) ;  People  v.  Holhrooh,  13 
Johns.  90  (indictment  for  larceny  of  bank  notes  gives  sufficient  notice 
to  produce  them) ;  McOinnU  v.  Statef  24  Ind.  500  (to  same  effect) ; 
Com.  ▼.  Meuinger,  1  Binn.  273,  2  Am.  Dec.  441,  443,  446.  But  see  RoU 
2mm  v.  State,  21  Tex.  App.  148,  17  S.  W.  466,  where  it  was  held  error  to 
permit  the  state  to  prove  by  parol  the  contents  of  an  instrument  alleged 
to  have  been  forged,  without  notice  to  produce,  although  the  indictment 
charged  that  it  "is  in  the  possession  of  the  defendant,  or  is  lost  or  de- 
stroyed, and  acoesB  to  the  same  cannot  be  had." 
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Voir  leading  dvil  eases,  see  HotoeU  v.  Huyck^  2  Abb.  App.  Deo.  423;  Lawtom 
T.  Bookman^  81  N.  Y.  016,  Reversing  12  Jones  k  S.  396. 

As  to  the  necessity  for  averring  possession  in  the  indictment,  see  8UUe  t. 
Parker,  1  D.  Chip.  (Vt)  298,  6  Am.  Dec.  735. 

*8taie  v.  Onmee,  14  Kan.  121  (holding  that  secondary  evidence  of  the  con- 
tents of  a  written  instrument  may  be  introduced  where  it  is  shown  that 
the  original  is  in  the  possession  of  the  accused,  for  he  cannot  be  com- 
pelled to  produce  it  as  evidence  against  himself) ;  State  v.  McCauUff, 
17  Wash.  88,  93,  49  Pae.  221«  51  Pac.  382. 

•United  ataiee  v.  Doebler,  Baldw.  519,  Fed.  Gas.  No.  14,977,  holding  this 
rule  applicable  though  the  document  be  not  alleged  in  the  indictment 

84.  <—  time  of  service. 

The  reasonableness  of  the  length  of  notice  rests  in  the  discretion 
of  the  court  The  fact  that  the  defense  announced  its  readiness  for 
trial  after  being  served  with  notice  to  produce  precludes  a  subse- 
quent objection  that  the  notice  was  too  short^ 

^Biate  ▼.  Dwvie,  69  N.  C.  818. 

86.  — suffloienoy. 

A  notice  to  produce  is  to  be  deemed  sufficient  if  it  fairly  apprise 
the  party  of  the  paper  wanted,  though  it  be  informal  and  inaccurate 
in  particulars.^ 

^United  Statee  v.  Duff,  19  featchf.  9,  8  Fed.  45.  See  also  Frank  7.  Ifaiifiy, 
2  Dalj,  92;  and  Janee  ▼.  Parker,  20  N.  H.  31  (cml  cases). 

86.  <—  secondary  evidence  of  suppressed  document. 

Oral  evidence  to  establish  the  contents  of  an  instrument  which  the 
adverse  party  refuses  to  produce  on  notice  is  competent^  although 
vague  and  indistinct* 

*€om.  y.  Bhum,  146  Mass.  150,  13  N.  E.  395.  Copy  of  receipt  suppressed 
admitted. 

And  this  principle  applies  although  the  document  is  suppressed,  not  bj  the 
party  himself,  but  by  someone  acting  in  his  interest.  Com,  v.  BneU,  S 
Mass.  82.    Concealment  of  forged  promissory  note. 

'Benjamin  v.  EUinger,  80  Ky.  472  (civil  case). 

87.  — of  examination. 

The  proper  way  to  supply  evidence  of  the  testimony  of  a  witness 
taken  before  a  coroner's  inquest^  and  reduced  to  writing  which  has 
been  since  lost^  is  to  introduce  persons  who  were  present  at  the  in- 
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quest  when  the  deposition  was  taken,  and  have  them  testify  as  to 
what  was  deposed.^ 

^Reyes  T.  State,  10  Tex.  App.  L 

X  Books. 

88.  Books  of  soience. 

Statements  made  in  books  of  inductive  science,  such  as  standard 
medical  works,  are  not  competent  evidence  for  any  purpose.^ 

Otherwise  of  books  of  exact  science,  such  as  Northampton  tables 
and  the  like,  if  recognized  by  the  court  as  such,  or  shown  to  be  such 
by  a  qualified  witness.' 

^Epp9  y.  State,  102  Ind.  639,  1  N.  E.  401.  407;  SiaU  v.  Baldioin,  S6  Kan.  3, 
12  Pac  318,  326;  Com.  v.  Wileon,  1  Gray,  337;  Com.  v.  Sturtivant,  117 
Mass.  122,  10  Am.  Rep.  401;  Cam.  v.  Bn>um,  121  Mass.  60;  People  v. 
MilUird,  53  Mich.  63,  18  K.  W.  662;  People  v.  Ooldenson,  76  Cal.  328,  10 
Pac.  161.  For  earlier  authorities  see  Civil  Trial  Brief,  chap.  XV.,  i  23; 
also  People  y.  See^ions,  58  Mich.  604,  26  N.  W.  201.  Contra,  Bales  y. 
State,  63  Ala.  30;  State  v.  Weei,  Houst.  Grim.  Rep.  (Del.)  371.  See 
fully,  on  this  question,  authorities  cited  in  note  to  Union  P.  R.  Co,  v. 
Tatee  (C.  C.  App.  8th  C.)  40  L.  R.  A.  553. 

Almanac  admissible  as  refreshing  memory  in  aid  of  judicial  notice  to  show 
time  of  rising  of  sun.    People  y.  Chee  Kee,  61  Gal.  404. 

•AbboU  Trial  £y.  724;  Pimney  y.  CahUl  (Mich.)  22  Am.  L.  Reg.  N.  S.  105, 
note;  AehworthY.  Kittridge  (Mass.)  50  Aol  Dee.  185,  note.  And  for  an 
exhaustive  review  of  the  authorities  as  to  the  use  of  both  kinds  of  books 
mentioned  in  the  text^  see  note  to  Union  P,  R,  Co,  y.  Yates  (G.  G.  App. 
Sth  G.)  40  Lw  R.  A.  553. 

XL  Chabaoteb. 

[Character  in  these  rules  means  reputation.  The  object  for  which 
the  evidence  of  good  character  is  received  is  to  strengthen  the  pre- 
sumption of  innocence.  Its  admissibilitv,  therefore,  when  offered 
by  the  accused,  does  not  depend  on  character  being  already  in  issue, 
and  the  effect  which  may  be  given  to  it  is  as  broad  as  that  which 
may  be  given  to  the  presumption  of  innocence.  There  are  articles 
on  evidence  of  character  in  criminal  cases  in  9  Crim.  L.  Mag.  443, 
and  12  Cent.  L.  J.  414.  And  see  authorities  reviewed  in  note  to 
State  y.  Hull  (E.  I.)  20  L,  E.  A.  609.] 

88.  ProMcution  cannot  attack  in  first  instance. 
Whatever  the  crime  charged,  the  prosecution  cannot  give  evidenoa 
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of  the  bad  character  of  the  accused,  unless  the  accused  has  first  ad* 
duced  evidence  of  good  character*  as  tending  to  support  the  presump- 
tion of  innocence.' 

If >  however,  the  accused  has  testified  as  a  witness,  the  prosecution 
may  impeach  him  as  a  witness  by  evidence  as  to  character,  within 
the  limits  stated  in  a  previous  decision.' 

^Btaie  ▼.  Lapage,  67  N.  H.  245,  289,  24  Am.  Rep.  69  (murder) ;  State  ▼. 
Thurtell,  29  Kan.  148  (larceny) ;  People  y.  White,  14  Wend.  Ill  (counter- 
feiting) ;  State  T.  Sibley  (Mo.)  31  S.  W.  1033;  State  ▼.  Lodge,  9  Houst. 
(Del.)  542,  33  Atl.  312.  And  see  cases  cited  in  note  to  State  v.  HuU 
(R.  I.)  20  L.  R.  A.  609. 

The  state  cannot  put  in  issue  the  general  character  of  a  person  on  trial 
for  crime,  on  the  pretext  of  impeaching  a  witness  by  disproving  the 
latter's  statements,  where  defendant  has  not  himself  put  such  character 
in  issue.    Carter  v.  State,  36  Neb.  481,  54  N.  W.  853. 

"See  infra,  f  92. 

'See  eupra,  U  39,  40.    And  see  Wharton,  Crim.  Ev.  |  433. 

In  McDonald  v.  Com.  86  Ky.  10,  4  8.  W.  687,  it  is  held  that  notwithstanding 
the  general  rule  that  the  prosecution  cannot  place  the  character  of  ac- 
cused in  issue  until  he  shall  have  first  attempted  to  establish  his  diar- 
'  acter  by  proof,  yet  when  the  accused  testifies  in  his  own  behalf,  he 
subjects  himself  to  that  character  of  examination  that  can  be  made  of 
any  other  witness,  and  his  inclination  to  tell  the  truth,  or  to  swear 
falsely,  may  be  shown  by  the  prosecution  in  the  usual  mode  of  impeach- 
ing the  general  character  of  a  witness  for  truth  and  veracity;  and  held 
not  error  to  allow  questions  as  to  his  character  for  veracity. 

80.  Competency  for  defense. 

The  accused  may  always  adduce  eridence  of  good  character  in  re- 
spect to  the  trait  involved  in  the  charge  on  triaL^ 

He  is  not  entitled  to  give  evidence  of  general  good  character  in  other 
respects.* 

^kdgington  v.  United  Statee,  164  U.  S.  361,  41  L.  ed.  467, 17  Sup.  Ct  Rep.  72 
(prosecution  for  making  false  deposition;  evidence  of  truth  and  veracity 
competent) ;  SUJter.Kinley,  43  Iowa, 294 (perjury; error  to  exclude  evi- 
dence of  good  character  for  truth) ;  State  v.  CuMng,  14  Wash.  527,  45 
Pac.  145  (murder;  evidence  of  reputation  for  peace  and  quietude  compe- 
tent) iLinceoum  v.  State,  29  Tex.  App.  328, 15  S.  W.  818  (rape;  error  to 
exclude  evidence  that  defendant  was  a  peaceable  and  law-abiding  man) ; 
State  V.  Hioe,  117  N.  G.  782,  23  8.  K  357  (adultery  and  fornication;  ei^ 
ror  to  exclude  evidence  of  good  character) ;  State  v.  Snover,  63  N.  J.  L. 
882,  43  Atl.  1059  (rape;  error  to  exclude  evidence  of  reputation  for 
"morality,  virtue,  and  honesty  in  living") ;  Hall  v.  State,  132  Ind.  320, 
31  N.  £.  536  (murder  by  poisoning;  error  to  exclude  evidence  of  peace 
and  quietude).  And  see  cases  cited  in  note  to  State  v.  Hull  (R.  I.)  20 
L.  R.  A.  609. 
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Kfhung  Sing  y.  United  States  (Ariz.)  36  Pac.  205;  Hays  y.  State,  110  Ala. 
60,  20  So.  322  (larceny;  evidence  of  truth  and  veracity  not  competent) ; 
State  V.  Heaoock,  106  Iowa,  191,  76  N.  W.  654;  People  v.  CowgiU,  93  Cal. 
596,  29  Pac  228  (murder;  evidence  of  truth,  honesty,  and  integrity  not 
competent) ;  People  v.  Josephs,  7  Cal.  129  (rape;  general  good  character 
not  admissible) ;  Walker  v.  State,  102  Ind.  602,  1  N.  £.  856  (murder; 
general  good  character  ia  not  competent;  character  for  peace  and 
quietude  is) ;  State  v.  Bloom,  68  Ind.  54,  34  Am.  Rep.  247,  248  (larceny; 
evidence  restricted  to  character  for  honesty  and  integrity) ;  Kee  y. 
State,  28  Ark.  155;  Basye  y.  State,  45  Neb.  261,  63  N.  W.  811  (murder; 
honesty  and  integrity  not  competent;  character  as  peaceable  and  quiet 
man  is) ;  State  v.  Brooks,  23  Mont.  154,  57  Pac  1038  (murder;  good 
character  not  provable  by  evidence  that  defendant  had  preached  at  divers 
times) ;  State  v.  (yShea,  59  Kan.  593,  53  Pac.  876  (assault  with  intent 
to  kill;  peace  and  quietude  competent,  but  honesty  and  integrity  not). 

Testimony  that  defendant  in  a  murder  suit,  who  was  in  jail  a  short  time 
after  the  killing,  had  during  the  time  of  his  incarceration  a  good  repu- 
tation as  a  peaceable  and  law-abiding  man,  is  inadmissible  upon  his 
trial.  HiU  v.  State,  37  Tex.  Crim.  Rep.  415,  35  S.  W.  660.  ''We  would 
presume,''  said  the  court,  ''that  a  man  locked  up  in  the  jail  .  .  . 
would  be  a  law-abiding  man.  Good  policy  would  dictate  that  he  would 
be  quiet  and  a  submissive  prisoner.  In  this  place  men  do  not  generally 
make  reputations  as  peaceable  and  law-abiding  citizens.  Their  situa- 
tions force  them  to  be  such."  To  the  same  effect,  see  White  v.  State, 
111  Ala.  92,  21  So.  330;  SmaUs  v.  State,  102  Ga.  31,  29  8.  E.  153. 


81.  —  dispoiition  not  competent  in  excuse. 

The  aocosed  oannot  give  evidence  of  his  natural  disposition  as 
tending  to  ezcnse  his  act  or  mitigate  his  o£Fense.^ 

^SmaU  ▼.  Com.  91  Pa.  304,  1  Crim.  L.  Mag.  331,  335,  with  note.  See  also 
Fitzpatrick  v.  Com,  81  Ky.  357;  Sindram  v.  People,  88  N.  Y.  196  (mur- 
der;  evidence  of  passionate  disposition  not  competent  even  to  negative 
ability  to  exercise  premeditation). 

92.  Competency  of  prosecntipn. 

The  general  role  that  if  the  aocused  has  adduced  evidence  of  good 
character,  the  prosecntion  may  show  bad  character  in  respect  to  the 
trait  involved,*  applies  only  v^here  the  accused  has  distinctly  mani- 
fested an  election  to  put  character  in  issue.  It  does  not  apply  when 
the  evidence  adduced  by  the  accused  was  not  for  the  purpose  of  sup- 
porting the  presumption  of  innocence,  but  indirect,  and  merely  in- 
cidental to  another  purpose.^ 

^Fuller  ▼.  State,  117  Ala.  36,  23  So.  688;  State  v.  Foster,  91  Iowa,  164,  69 
N.  W.  8. 

It  is  competent  for  the  state  to  ask  questions  in  rebuttal,  on  the  point  of 
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the  defendant's  good  character,  as  broad  as  those  propounded  bj  re- 
spondent, to  dispel  any  wrong  impressions  that  might  arise  from  an- 
swers to  the  latter.    State  ▼.  Wilkiru,  66  Vt.  1,  28  Atl.  323. 

In  People  y.  Fair,  43  Cal.  137,  the  trial  of  a  woman  for  the  murder  of  a  man 
with  whom  she  had  been  haying  unlawful  intercourse,  it  was  held  that 
the  fact  that  the  defense  had  introduced  evidence  tending  to  show  that 
her  prospects  had  been  injured  hj  reason  of  her  relations  with  deceased 
was  not  enough  of  itself  to  authorize  the  prosecution,  against  objection, 
to  prove  that  her  general  character  for  chastity  was  bad. 

93.  <—  rebuttal  confined  to  specific  trait. 

The  rule  does  not  allow  evidence  of  general  character,  but  only  of 
character  in  respect  to  the  trait  involved  in  the  charge.^ 

Johnson  y.  State,  17  Tex.  App.  565  (criminal  assault;  reversing  judgment 
for  error  in  allowing  the  prosecution  to  rebut  by  showing  the  defend- 
ant's reputation  as  a  law-abiding  man) .  Compare  State  v.  Williams,  77 
Ma  310,  as  to  allowing  the  state  to  prove  his  admissions  of  facts  im- 
peaching bis  character. 

Evidence  that  the  defendant  chaiged  with  murder  had  a  bad  reputation  for 
chastity  in  the  community  in  which  she  lived,  that  she  kept  a  house  of 
prostitution,  and  had  illegitimate  children, — ^is  inadmissible  to  enable 
the  jury  to  determine  the  motive  which  actuated  the  deceased  in  catch- 
ing hold  of  and  stopping  defendant  in  the  road  at  the  time  of  the  homi- 
cide.   Thompaon  v.  State,  38  Tex.  Crim.  Rep.  335,  42  S.  W.  074. 

And  the  testimony  of  a  deputy  sheriff,  ''that  he  nearly  always  had  a  war- 
rant for  defendant's  arrest,"  is  inadmissible  in  rebuttal  of  evidence  of  the 
good  character  of  defendant  in  a  criminal  action.  Murphy  v.  Stu^te,  106 
Ala.  10,  18  So.  557. 

So,  also,  evidence  that  a  defendant  accused  of  miscegenation  is  "foolishly 
fond  of  women"  is  inadmissible  upon  the  question  of  his  general  good 
character,  or  his  character  for  chastity.  Cauley  v.  State,  92  Ala.  71,  9 
60.45a. 

94.  —  digposition  not  competent  on  part  of  prosecntion. 

It  is  not  competent  for  the  prosecution  to  prove  that  the  accused 
had  a  predisposition  to  the  commission  of  such  an  offense  as  that 
charged.  But  his  possession  of  the  physical  ability  or  other  means 
for  its  commission  may  be  proved.^ 

^State  V.  Lapage,  57  X.  H.  245,  24  Am.  Rep.  69.  Murder;  rape  preceding  a 
murder;  new  trial  granted  for  this,  among  other  errors.  Compare 
State  V.  Moelchen,  53  Iowa,  310,  5  N.  W.  186.  Murder;  holding  it  not 
error  to  allow  questions  put  to  show  that  the  accused  had  been  a  sol- 
dier, and  hence  accustomed  to  scenes  of  blood  and  carnage,  and  so  mora 
prepared  to  take  life. 
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95.  ftualiflcation  of  witness. 

One  who  knowa  the  character  of  the  accused  only  from  rumor  is 
not  competent^  So,  a  witness  who  has  testified  that  he  knows  noth- 
ing of  the  reputation  of  defendant  in  the  neighborhood  in  which  he 
lives  or  is  known  is  incompetent  to  testify  as  to  his  personal  opinion 
of  the  character  of  the  prisoner  for  peace  and  quiet*  And  a  wit- 
ness stating  that  he  is  unacquainted  with  the  general  reputation  of 
defendant  on  trial  for  threatening  to  take  the  life  of  another  cannot 
give  his  opinion  that  defendant  is  a  dangerous  man.'  And  a  witness 
may  not  testify  to  the  general  character  of  the  defendant,  upon  in- 
formation obtained  by  him  after  the  commission  of  the  offense  with 
which  he  is  charged.* 

^HaXey  v.  Biate,  63  Ala.  83,  rerersing  conviction  for  error  in  receiving  his 
testimony  against  the  accused. 

The  testimony  of  a  witness  to  the  good  character  of  the  accused  cannot  be 
excluded  merely  because  his  only  reason  for  so  saying  is  that  he  never 
beard  it  discussed  or  questioned.  Biate  v.  Qraie,  68  Mo.  22  (murder; 
conviction  reversed  for  error  in  excluding  such  evidence).  The  court 
says  that  frequently  evidence  of  this  n^ative  character  is  the  highest 
that  can  be  obtained.  See  also  Lemons  v.  Btate,  4  W.  Va.  755,  6  Am. 
Bep.  293.  A  more  fully  considered  case,  where,  however,  the  question 
arose  on  the  character  of  a  witness ;  conviction  reversed  for  error  in  ex- 
cluding such  evidence. 

*Holme9  y.  Btate,  88  Ala.  26,  7  So.  193. 

1Vood9  ▼.  Btate,  37  Tex.  Grim.  Rep.  459,  36  S.  W.  96. 

•BuohoMn  y.  Btate,  120  Ala.  670,  25  So.  1024. 

96.  limit  of  time. 

Proof  of  character  should  be  confined  to  a  time  prior  to  the  pub- 
licity of  the  charge  on  trial.^ 

^People  v.  MoBweeney  (Cal.)  38  Pac.  743;  Btate  v.  Bprague,  64  N.  J.  L.  419, 
45  Atl.  788;  Btate  y.  King,  9  S.  D.  628,  70  N.  W.  1046;  Lea  v.  Btate,  94 
Tenn.  495,  29  S.  W.  900;  Oraham  v.  Btate,  29  Tex.  App.  31,  13  S.  W. 
1013;  Btate  v.  Marks,  16  UUh,  204,  51  Pac.  1089. 

The  reason  is  that  otherwise  the  charge  in  question  might  be  involved.  But 
the  rule  is  applied  to  restrict  the  evidence  of  good  character  offered  by 
the  accused,  as  well  as  that  of  bad  character  offered  by  the  prosecution. 

In  White  y.  Com.  80  Ky.  480,  a  prosecution  for  larceny,  evidence  of  char- 
acter covering  the  period  between  the  discovery  of  the  perpetration  of 

'  the  offense  and  the  time  of  the  arrest  was  held  inadmissible,  and  convic- 
tion reversed  for  error  in  receiving  evidence  of  the  defendant's  character 
up  to  the  time  of  the  arrest. 

In  Btate  v.  Kinley,  43  Iowa,  294,  it  was  held  that  accused  could  not  give  evi- 
dence of  his  character  after  indictment  found. 


428  CRIMINAL  TRIAL  BBIEF. 

In  8iaU  ▼.  For$hner,  43  N.  H.  89,  80  Am.  Dec.  132,  a  prosecution  for  rape, 
the  prisoner  offered  OTidence  in  regard  to  the  character  of  the  prose- 
cutrix for  chastity.  It  was  held  not  error  to  require  the  witnesses  to 
confine  their  testimony  to  what  they  knew  of  her  character  prior  to  the 
offense  charged. 

In  Com.  V,  Socket,  22  Pick.  394,  however,  it  is  held  that  if,  on  the  trial  of 
an  indictment,  the  defendant  introduces  evidence  of  his  good  character 
prior  to  the  commission  of  the  crime  charged,  it  is  competent  for  the 
government  to  prove  that  subsequent  to  that  time  his  character  was  bad. 

The  right  to  prove  the  good  character  of  an  accused  was  held,  in  State  v. 
Barr,  11  Wash.  481,  29  L.  It  A.  154,  39  Pac  1080,  to  be  properly  con- 
fined to  a  few  years  previous  to  the  crime,  without  allowing  proof  of  his 
reputation  long  before,  in  boyhood  days.  "If  a  defendant  puts  in  evi- 
dence as  to  good  character,"  said  the  court,  "it  is  competent  for  the 
prosecution  to  show  bad  character;  and  in  order  that  this  right  of  the 
prosecution  may  be  made  effective,  it  is  necessary  that  the  evidence  on 
the  part  of  the  defendant  should  be  confined  to  a  time  not  too  remote 
from  the  date  of  the  commission  of  the  crime.  It  would  be  impractical 
ble  for  the  prosecution  in  most  cases  to  trace  the  life  and  habits  of  a. 
defendant  for  more  than  a  few  years;  and  to  allow  him  to  go  back  to 
boyhood  and  put  in  proof  which  it  would  be  out  of  the  power  of  the 
prosecution  to  contradict,  or  in  any  manner  rebut,  however  false  it 
might  be,  would  result  in  an  advantage  to  the  defendant  which  the  rule 
in  question  never  contemplated." 

97.  Actual  dispositioii  not  competent. 

The  inquiry  as  to  character  must  be  confined  to  reputation.  It  is 
not  competent  to  ask  either  the  observation  or  the  opinion  of  the  wit- 
ness, either  as  to  the  disposition  of  the  accused  or  as  to  his  conduct.^ 

^Satoyer  v.  People,  91  N.  T.  667,  1  N.  Y.  Crim.  Bep.  249;  State  v.  Emmery,  5» 
Vt.  84,  7  Atl.  129.  Hirechman  v.  People,  101  111.  568;  State  v.  Pea/ree, 
15  Nev.  188;  State  v.  King,  78  Mo.  555.  Contra,  State  ▼.  Sterrett,  6S 
Iowa,  76,  25  N.  W.  936. 

98.  Particular  acta  not  competent. 

It  is  not  competent  to  show  defendant's  bad  character  by  proof  of 
specific  acts.* 

^Bullock  V.  state  (N.  J.  L.)  47  Atl.  62;  Patterson  v.  State,  41  Neb.  538,  5» 
N.  W.  917;  State  v.  Welaor,  117  Mo.  570,  21  S.  W.  443;  State  v.  Donel- 
on,  45  La.  Ann.  744,  12  So.  922;  Stalcup  v.  State,  146  Ind.  270,  45  N.  E. 
334;  NeUon  v.  State,  32  Fla.  244,  13  So.  361;  State  v.  Lapage,  57  N.  H. 
245,  289,  24  Am.  Rep.  69;  Com.  v.  O'Brien,  119  Mass.  342,  20  An}.  Rep. 
325;  Hayvoard  v.  People,  96  111.  492  (error  to  allow  inquiry  as  to  hab- 
its). 

Evidence  tending  to  show  accused  guilty  of  an  independent  crime  not  con- 
nected with  or  leading  up  to  the  one  for  which  he  is  on  trial  is  inccmpe- 
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tent  in  rebuttal  of  evidence  introduced  by  accused  on  bis  own  bebalf  as  to 
his  good  character,  though  accused  has  testified  as  a  witness  in  his  own 
behalf.  People  ▼.  Oreenwail,  108  N.  Y.  296,  15  N.  £.  404  (reversing 
oonviction  for  error  in  admitting  such  evidence).  The  court  says,  cit- 
ing authorities,  "It  is  never  proper,  for  the  purpose  of  impeaching  the 
character  of  a  party  or  a  witness,  to  call  witnesses  to  prove  specific  acts 
of  dishonesty,  immorality,  or  crime.  If  the  People  desired  to  prove  that 
the  defendant's  character  was  bad,  the  only  course  open  to  them  was  to 
call  witnesses  who  were  acquainted  with  his  character.  .  .  .  But 
there  was  no  foundation  for  calling  witnesses  to  impeach  the  defendant's 
character.  He  had  not,  by  any  evidence  on  his  part,  really  put  his 
character  in  issue.  All  the  evidence  on  the  part  of  the  People,  as  well 
as  that  on  the  part  of  the  defense,  tended  to  show  that  his  character 
was  bad.** 

As  to  proof  of  specific  acts  affecting  character,  drawn  out  on  defendant's 
cross-examination,  see  supra,  S  26. 

On  a  trial  for  rape,  evidence  of  a  witness  that  he  heard  that  defendant  had 
killed  a  man  some  twelve  years  before  the  trial  is  inadmissible.  Broum 
V.  State,  72  Miss.  997,  17  So.  278. 

In  Morgan  v.  Btate,  88  Ala.  223,  6  So.  761,  a  prosecution  for  an  assault 
with  an  intent  to  kill,  it  was  held  that  the  defendant,  who  had  testified 
in  his  own  behalf,  and  proved  his  good  character  for  truth  and  veracity, 
without  objection  on  the  part  of  the  state,  could  not  object,  on  appeal, 
that  the  state  in  rebuttal  was  allowed  to  prove  the  acts  or  certain  con- 
duct of  the  defendant  tending  to  show  low  and  immoral  associations. 

89.  — — explaining. 

If  evidence  of  particular  facts  has  been  admitted  for  the  purpose 
of  showing  bad  character  of  the  accused^  he  has  a  right  to  adduce 
evidence  in  explanation  of  such  facts.^ 

H>Uve  V.  State,  11  Neb.  1,  7  N.  W.  444.  Murder;  prosecution  having,  on 
cross-examination  of  witness,  called  for  accused,  brought  out  evidence  of 
his  having  drawn  a  revolver  on  some  one  on  a  certain  occasion;  held 
error  to  refuse  to  allow  accused  to  show  by  some  witness  the  circum- 
stances under  which  the  revolver  was  used. 


100.  Explaining  reports. 

If  a  witness  to  good  character  admits  that  reports  unfavorable 
to  the  accused  were  in  circulation,  the  defense  has  a  right  to  show 
what  those  reports  were, — or  at  least  their  subject  or  nature,  suiB- 
cientJj  to  show  whether  thej  affected  his  character  in  the  respect  in 
which  it  is  involved.* 

Httape  V.  People,  85  N.  Y.  390.    So  held  where  the  accused  was  a  witness, 
and  the  object  was  to  sustain  his  character  for  truth  and  veracity. 
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101.  Doubt  not  necetiary. 

Evidence  of  good  character  is  competent^  irrespective  of  'whether 
the  case  is  left  in  doubt  or  not  upon  other  proofs.^ 

n  Bishop,  Crim.  Proe.  §§  1116,  1116;  State  ▼.  Howell,  100  Mo.  028,  14  8* 

W.  4, 
Sridenoe  of  good  character  is  admissible,  not  only  in  a  ease  where  doubt 

otherwise  exists,  bnt  may  be  offered  for  the  purpose  ol  creating  a  doubt. 

PeopU  V.  Jaaeino,  100  Mich.  537,  59  N.  W.  230. 
But  eridence  as  to  the  previous  good  character  of  defendant  charged  with 

murder  is  inadmissible  where  his  guilt  is  admitted.    People  ▼.  MiUer, 

114  Cal.  10,  46  Pac  986. 

102.  Crou-examination. 

A  witness  who  has  testified  to  the  good  character  of  the  aocnaed 
may  be  asked  on  cross-examination  if  he  has  not  heard  of  a  specified 
charge  against  the  accused.^ 

^Inffraham  ▼.  State,  67  Ala.  67.  Murder;  holding  it  not  error  to  aUow  wit- 
ness who  has  testified  to  the  character  of  the  accused  for  peace  and 
quietude  to  be  asked  if  he  has  not  heard  that  accused  has  killed  a  man. 
See  also  De  Arman  v.  State,  71  Ala.  351;  Bea  ▼.  Wood,  6  Jur.  226,  Cited 
in  1  Best,  By.  |  261. 

ZII.  Confessions. 

« 

[The  rule  excluding  confessions  not  voluntary  does  not  apply  to 
admissions  not  amounting  to  an  acknowledgment  of  guilt  (see  §§ 
41-58,  282-291,  627)  ;  nor  to  a  statement  of  intent  made  before  the 
commission  of  the  offense  (see  §§  173-184).  Nor  does  it  apply  to 
witnesses  generally,  but  only  to  confessions  of  the  accused  now  on 
trial  (see  §  106). 

The  rule  excluding  confessions  till  after  proof  of  corpus  delicli 
(§§  154-161)  excludes  many  statements  not  excluded  as  confessions^ 
by  reason  of  not  being  voluntary.] 

103.  Freliminary  proof  as  to  voluntary  charaeter. 

When  a  confession  by  the  accused  is  offered  in  evidence  against 
him,  the  burden  is  on  the  prosecution  to  show  that  it  was  voluntary, 
before  it  can  be  received,^  if  objection  be  made.' 

^For  instances  for  application  of  this  rule,  see  Coffee  ▼.  State,  26  Fla.  501, 
6  So.  493;  Clayton  v.  State,  31  Tex.  Crim.  Rep.  4S9,  21  S.  W.  256;  Bite 
▼.  Com.  96  Va.  489,  31  S.  E.  895;  State  v.  Auguste,  60  La.  Ann.  488,  23 
So.  612;  State  ▼.  Garvey,  28  La.  Ann.  925,  26  Am.  Rep.  123   (man- 
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Blaughter;  holding  it  error  to  receive  the  confession  against  objection, 
without  evidence  of  its  voluntary  character,  even  though  it  did  not  ap- 
pear that  improper  influ^ice  was  used) ;  Amos  v.  State,  83  Ala.  1,  3  So. 
749;  yiehoUon  v.  State,  38  Md.  140  (Bartol,  Ch.  J.,  saying  that  tbo 
law  is  well  settled.  Here  it  was  held  that  it  was  so  shown,  and  that 
the  confession  was  properly  received. 

In  People  v.  Soto,  49  Cal.  67,  judgment  was  reversed,  both  for  error  in  ad- 
mitting the  confession  without  such  preliminary  proof  and  for  refusing 
to  allow  the  defendant  to  show  affirmatively  that  the  confession  was 
not  voluntary.  "When  such  a  confession  is  offered  in  a  criminal  case 
it  is  incumbent  on  the  prosecution  to  lay  the  foimdation  for  its  intro- 
duction by  preliminary  proof  showing,  prima  facie,  that  it  was  freely 
and  voluntarily  made." 

AH  confessions  are  prima  facie  involuntary,  and  in  order  to  render  them 
admissible  it  must  be  shown,  prima  facie,  that  they  were  voluntarily 
made,  without  the  appliances  of  hope  or  fear,  without  extraneous  in- 
ducement or  pressure  in  either  of  those  directions  from  other  persons; 
and  this  is  a  condition  precedent  to  their  admissibility.  Otherwise  they 
are  prima  facie  involuntary  and  illegal.  McAlpine  v.  State^  117  Ala. 
93,  23  So.  130. 

Where,  however,  the  facts  and  circumstances  under  which  they  were  made 
affirmatively  show  that  there  were  no  improper  influences  proceeding 
irom  the  person  to  whom  they  were  made,  or  from  any  other  person,  or 
from  the  surroimding  circumstances,  the  confessions  are  prima  fade 
free  and  voluntary,  and  are  admissible.  Washington  v.  State,  106  Ala. 
58,  17  So.  646;  People  v.  KamOMnu,  110  Cal.  609,  42  Pac.  1090. 

In  Rufer  v.  State,  25  Ohio  St.  464,  Mcllvaine,  Ch.  J.,  says:  "There  is  no 
presumption  of  law,  however,  that  such  confessions  are  induced  by  im- 
proper representations  made  to  the  prisoner,  but  .  .  .  they  are  pre- 
sumed to  be  voluntary  until  the  contrary  is  shown.  Hence  the  burden 
of  showing  that  such  confessions  were  involimtary  rests  upon  the  ac- 
cused." To  similar  effect,  Williams  v.  State,  19  Tex.  App.  276;  State 
V.  Meyers,  99  Mo.  107,  12  S.  W.  516;  People  ▼.  Barker,  60  Mich.  277,  27 
N.  W.  589. 

1b  the  absence  of  timely  objection  from  the  accused,  the  court  will  not  ex- 
clude evidence  of  an  allied  confession  because  preliminary  proof  was 
not  offered  on  the  part  of  the  state  to  show  that  the  confession  was 
made  freely  and  voluntarily,  unless  it  appear  from  the  evidence  itself 
that  the  confession  was  obtained  from  the  accused  by  means  of  promises 
or  threats^  or,  in  other  words,  that  it  was  not  voluntary.  Smith  v. 
State,  88  Ga.  627,  15  S.  E.  675;  State  v.  Madison,  47  La.  Ann.  30,  16 
So.  566;  State  v.  Davis,  34  La.  Ann.  351.  In  the  case  last  cited  no  ob- 
jection was  made  to  the  admissibility  of  the  evidence,  and  no  charge  ex- 
eluding  it  from  the  consideration  of  the  jury  was  requested;  and  mo- 
tion for  new  trial  on  the  ground  that  the  confession  was  allowed  to  go  to 
the  jury  without  the  preliminary  proof  was  denied. 

''Confessions  are  not  illegal  evidence  standing  alone.  They  are  received  in 
criminal  cases  on  the  same  principles  as  in  civil.  .  .  .  It  is  the 
right  of  the  prisoner  to  object  to  their  coming  in  unless  the  drcum^ 
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BtABoea  nndtf  which  they^  were  made  also  come  in ;  but  if  he  or  his  coun- 
sel fail  to  object,  and  the  confeasiona  go  to  the  jury  without  anj  special 
inquiry  aa  to  the  circumstances,  he  is  not  entitled  to  a  new  trial."  Eb- 
erhart  t.  State,  47  Ga.  598,  608,  which  rule  was  followed  in  State  v. 
Davis,  34  La.  Ann.  351,  aa  '^recognized  by  highly  reepectable  authorities 
and  which  commends  itself  to  the  favorable  consideration  of  the  legal 
mind,  both  in  reason  and  in  law."  There  is  no  broader  objection  to 
proof  of  anything  in  the  nature  of  confession,  whether  voluntary  or  not, 
before  proof  of  oorfmM  delicti,  which  see,  infra,  §  155. 
That  a  mere  general  objection  to  the  evidence,  or  that  the  question  pro- 
pounded calls  for  illegal  and  incompetent  evidence,  is  sufficient  for  its 
exclusion  in  the  absence  of  the  prc^>er  predicate,  see  Mc Alpine  ▼.  State, 
117  Ala.  93,  23  So.  130. 

104.  Wliat  are  confesnoRi  within  the  rule  as  to  voluntariness;  s^stiires. 
A  confession  made  by  gestures  in  response  to  inquiries,  as  well  as 
one  made  by  words,  is  inadmissible  if  the  circumstances  show  that  it 
was  not  voluntarily  made.^ 

^Nolen  ▼.  State,  14  Tex.  App.  474;  S.  G.  with  note,  46  Am.  Rep.  247,  251. 
In  thia  case  the  prisoner  waa  taken  to  the  scene  of  the  murder,  and 
aaked  what  he  had  done  with  the  body,  and  he  pointed  toward  the  spot 
where  the  body  had  been  previously  found.  It  was  held  that  under  the 
Texas  statute^  aa  he  had  not  been  cautioned,  this  was  not  voluntarily, 
within  the  rule;  and  that  aa  no  fact  was  discovered  thereby,  the  pointing 
was  merely  equivalent  to  a  verbal  statement,  and  admitting  evidence 
of  it  waa  error.  Otherwise  if  the  body  had  been  discovered  by  thia 
means ;  for  then  the  rule  that  acts  performed  are  admissible  would  ap- 
ply,—Siting  EU&abeth  y.  State,  27  Tex.  329. 


106.  —  aet  or  statement  leading  to  disoovery. 

The  right  to  prove  the  facts  discovered  makes  it  proper  to  prove 
the  statement  of  the  prisoner  which  led  to  the  discovery,  unless  ob- 
jection is  made,  in  which  case  the  confession,  if  involuntary,  should 
be  excluded.  But  it  is  still  competent  to  prove  that  the  fact  was 
discovered  in  the  place  pointed  out  by  the  prisoner,  and  in  conse- 
quence of  his  direction.*  ; 

*In  Duffy  V.  People,  26  N.  Y.  588,  the  prosecution  asked  for  the  facts  dis- 
covered, telling  the  witness  he  need  not  state  the  words  of  the  prisoner 
which  led  to  their  discovery.  Selden,  J.,  said:  "The  course  pursued 
has  usually  been  to  admit  proof  of  the  words  used  by  the  prisoner  with 
reference  to  the  extraneous  facts,  and  then  to  receive  proof  of  the  facts 
themselves  (citing  cases) ;  but  in  Com,  v.  Knapp,  9  Pick.  511,  20  Am. 
Dec.  491,  which  was  a  case  of  murder,  evidence  was  received  of  the 
finding  of  a  weapon  in  consequence  of  the  confessions  of  the  prisoner, 
the  confessions  themselves  being  excluded.    This  course  does  not  appear 
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to  me  to  be  objectionable  unlees  tbe  prisoner  should  choose  to  have  so 
much  of  his  statement  as  related  to  the  facts  discovered  given  in  evi- 
dence in  connection  with  the  facts,  which  he  would  undoubtedly  be  enti- 
tled to.*'  This  case  was  an  affirmance  of  5  Park.  Grim.  Rep.  321,  where 
Olerke,  J.,  said:  "Later  authorities  have  established  the  rule  that  so 
much  of  the  confession  as  relates  strictly  to  the  fact  discovered  by  it 
may  be  given  in  evidence.  For  the  reason  of  rejecting  extorted  confes- 
sions is  the  apprehension  that  the  prisoner  may  have  been  induced  by 
the  promise  of  clemency  to  say  what  is  false,  but  the  fact  discovered 
shows  that  so  much  of  the  confession  as  inmiediately  relates  to  it  is 
true." 

In  Com,  V.  Knapp,  9  Pick.  496,  511,  20  Am.  Deo.  491,  after  the  confessions 
had  been  ruled  out,  the  witness  was  asked  by  the  prosecution  whether 
any  place  was  pointed  out  by  the  prisoner  where  a  weapon  might  be 
found.  The  counsel  for  the  prisoner  objected  that  he  should  not  state 
any  confession  of  the  prisoner  on  the  subject,  but  the  court  was  clear 
that  it  was  competent  to  prove  that  the  weapon  was  foimd  in  the  place 
pointed  out  by  the  prisoner  and  in  consequence  of  his  direction. 

In  Done  v.  People,  6  Park.  Crim.  Rep.  364,  390,  objection  was  made  to  the 
admission  of  certain  statements  of  accused  which  consisted  in  indicating 
a  spot  where  search  might  be  made  for  certain  bills.  It  was  held  that 
whether  or  not  these  statements  amounted  to  a  confession,  they  being 
eonfirmed  by  witnesses  who  found  the  bills,  in  the  place  indicated,  were 
properly  admitted. 

In  Rice  v.  State,  3  Heisk.  215,  a  prosecution  for  receiving  stolen  goods,  it 
was  held  that  though  a  confession  was  improperly  obtained,  as  by  hope 
of  reward  or  threat  of  punishment  (here  by  both),  yet  if  important 
facts  were  discovered  by  it,  so  much  of  it  as  discovered  those  facts  was 
admissible.  Hence  it  was  held  no  error  to  admit  evidence  that  the  ac- 
cused took  the  prosecutor  to  the  place  where  the  stolen  property  was 
found  buried,  although  he  claimed  that  a  third  person  had  given  it  to 
him, — Citing  Deathridge  v.  State,  1  Sneed,  75 ;  Hudson  v.  State,  9  Yerg. 
408. 

If  information  derived  from  a  confession  leads  to  a  discovery  of  material 
facts  which  go  to  prove  the  commission  of  the  crime  alleged,  so  much  of 
the  confession  as  strictly  relates  to  the  facts  discovered,  and  the  facts 
themselves,  are  admissible  in  evidence,  although  the  confession  may  not 
be  shown  to  have  been  voluntary;  for  the  reason  that  the  discovery  of 
the  facts  corroborates  the  truth  of  the  confession  to  that  extent.  Lowe 
V.  State,  8B  Ala.  8,  7  So.  97. 

Eridence  of  an  independent  fact  connected  with  a  criminal  transaction,  hav- 
ing evidentiary  significance  of  its  own,  without  reference  to  the  means 
or  method  of  discovery,  even  though  discovered  in  consequence  of  a  con- 
strained confession  of  the  prisoner,  is  admissible  against  him,  unless  the 
confession  was  obtained  or  the  discovery  made  by  the  use  of  criminal 
violence;  and  where  the  independent  fact  is  admissible,  so  much  of  the 
prisoner's  acts  and  declarations  as  are  necessary  to  account  for  the  dis- 
covery are  admissible  to  explain  the  manner  of  the  discoveiy,  but  lor 
Abb.  Cb. — ^28. 
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this  purpose  only,  tad  not  u  m  eonfearioiL    ButKer  v.  State,  H  Gft. 
363,  21  S.  E.  693. 

A  declaration  to  a  aberiif,  by  one  accused  of  murder,  that  he  had  pawned  a 
watch  taken  from  the  murdered  man,  is  admissible  in  connection  with 
evidence  identifying  the  watch,  and  proving  that  it  was  found,  in  pur- 
suance of  the  statement  of  the  accused,  at  the  place  described,  no  mat- 
ter what  promises  were  previously  made  to  him.  State  v.  WiUis,  71 
Conn.  293,  41  Atl.  820. 

Confessions  accompanied  bj  m  statement  afterwards  found  to  be  true,  of 
facts  and  circumstances  tending  to  show  guilt,  and  which  lead  to  a  disr 
ooveiy  of  the  crime,  are  expressly  excepted  by  Tex.  Crim.  Code  Proe.  art 
750,  from  the  general  rule  that  confessions  made  under  arrest^  and 
where  the  party  was  not  cautioned,  are  inadmissible  in  evidence.  Sandi 
▼.  State,  30  Tex.  App.  678,  18  S.  W.  86. 

But  State  v.  Qairvey,  28  Lsu  Ann.  925,  26  Am.  Rep.  123^  126,  holds  that  the 
right  to  prove  the  act  performed  or  fact  discovered  does  not  draw  with 
it  the  right  to  prove  the  confession,  if  made  under  undue  influence^ — Cit- 
ing 1  PhiL  Ev.  411;  OreenL  Ev.  231. 

In  Williame  v.  Coin.  27  Gratt.  997  (larceny),  the  confession  (idiich  was 
excluded  as  involuntary)  was  to  the  effect  that  the  money  was  lost  at 
play.  The  gamblers,  being  sent  for,  paid  part  of  it  bade,  and  the  father 
of  the  defendant  the  balance,  although  denying  that  the  defendant  had 
lost  any  money  with  them.  Held,  it  not  being  proved  that  the  money 
paid  by  the  gamblers  was  the  identical  money  lost  by  the  defendant, 
that  what  passed  between  the  witness  to  whom  the  confession  was 
made  and  the  gamblers  was  inadmissible;  that  the  influence  which 
might  produce  a  groundless  confession  might  also  produce  groundless 
conduct.    Conviction  reversed. 

The  discoveiy,  through  a  confession,  of  facts  legally  admissible  in  evidence, 
tending  to  show  defendant  guilty  of  the  charge  against  him,  does  not 
render  the  confession  itself  admissible,  where  it  was  not  voluntary  and 
free  from  compulsion  or  inducement  State  v.  Jones,  46  La.  Ann.  1395, 
16  So.  369. 

106.  —  inerimiiiating  another. 

A  statement  by  the  accused  which  is  not  an  admission  of  his  own 
guilt,  but  tends  to  criminate  a  third  person^  is  not  within  the  rale 
of  law  that  excludes  confessions  induced  by  promises  and  hopes  of 
favor.* 

^State  ▼.  Carr,  53  Vt  37,  41  (murder). 

107.  — docmttentt. 

The  inadmissibility  of  a  confession  wrongfully  procured  does  not 
render  inadmissible  documents  produced  and  delivered  by  the  accused 
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to  those  who  received  the  oonf  eflsion^  as  a  part  of  the  same  transae- 
tion.^ 

^People  y.  Barker,  80  3lich.  277,  27  N.  W.  689. 

It  is  well  settled  that  facts  discovered  are  CQmpetent,  though  discorered  in 

consequence  of  a  confession  induced  by  threat  or  undue  influence.    Duffy 

▼.  People,  26  N.  Y.  588. 

108.  —  written  and  separate  oral  confession. 

The  fact  that  the  accused  made  a  written  confession  before  a  judge^ 
so  that  oral  evidence  of  the  confession  would  be  incompetent^  does 
not  render  incompetent  oral  evidence  of  other  confessions  made  at 
another  time.^ 

^Biate  ▼.  Wells,  1  N.  J.  L.  424,  1  Am.  Dee.  211,  215.    Motion  for  new  trial 

denied. 

But  a  Gonfes8i<«i  made  orally  to  a  sheriff,  after  a  written  statement  has 
been  made  under  a  promise  of  immunity  from  prosecution,  which  has 
not  been  withdrawn,  and  which  the  accused  relies  upon,  cannot  be  ad- 
mitted in  evidence  against  him.  Bobinaon  v.  People,  159  HL  116»  42 
N.  B.  376. 

109.  —  indirect  evidence  of  consciousness  of  guilt* 

An  offer  of  a  bribe  by  the  accused  to  the  officer,  to  permit  him  to 
escape,  though  made  in  the  same  conversation  with  a  confession  of 
the  crime,  is  competent  evidence  by  itself,  independent  of  the  con- 
fession.^ 

'United  Btaies  ▼.  Barlow,  1  Cranch  C.  C.  04,  Fed.  Caa;  No.  14,521. 

And  an  offer  to  compromise  the  crime  of  burglary  and  larceny,  unac- 
cepted by  the  prosecutor,  may  be  proved  by  the  state  as  an  admission 
of  guilt,  or  as  disclosing  possession  of  the  property  which  is  the  sub- 
ject of  the  burglary  and  larceny.  State  ▼.  Rodriguea,  45  Lsu  Ann.  1040, 
13  So.  802. 

And  offers  by  one  accused  of  burglary  to  restore  the  stolen  property  on  con- 
dition  that  the  prosecutor  will  make  it  ea^  for  him  are  admissible  as 
confessions.    State  v.  Jordan,  87  Iowa,  86,  54  N.  W.  63. 

Bo,  a  proposition  voluntarily  made^  without  inducement  or  threat,  \/y  one 
under  arrest,  to  a  hotel  keeper,  who  of  his  own  motion  he  has  sum* 
moned  to  him,  to  give  up  jewelry  recently  stolen  from  the  latter's  hotel, 
upon  condition  that  he  is  released, — ^is  such  a  voluntary  confession  as 
to  the  possession  of  stolen  goods  and  as  to  knowledge  of  their  theft  as 
to  be  admissible  in  a  subsequent  trial  of  the  prisoner  for  larceny 
thereof.    Leelie  v.  State,  85  Fla.  184,  17  So.  559. 

But  confessions  which  one  is  induced  to  make  by  promises  of  assistance  in 
avoiding  arrest  are  involuntary  and  inadmissible.  Andereon  v.  StaiOp 
104  Ala.  83, 16  So.  108. 
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110.  —  denial  of  gnflt 

A  declaration  made  by  one  accused  of  a  crime,  denying  any  crimi- 
nal act,  and  explaining  Buspicioxia  circumstances  to  his  own  advan- 
tage,  is  not  a  confession,  and  does  not  come  within  the  rule  that  con- 
fessions must  be  voluntary  to  be  admissible.^ 

*8UUe  y,  Novak,  109  Iowa,  717,  70  K.  W.  465;  People  ▼.  MoCaUam,  3  N.  T. 
Crim.  Rep.  189;  People  v.  Amm^orman,  118  Cal.  23,  50  Pac  16;  State  ▼. 
Oadoiie,  17  Mont  315,  42  Pac  857 ;  Taylor  v.  State,  37  Neb.  788,  56 
N.  W.  623;  Mora  ▼.  People,  19  Colo.  255,  35  Pac  179,  Citing  and  qnot- 
ing  from  AbboU,  Grim.  Trial  Brief,  lat  ed.  t  481. 

OomiMire  with  People  v.  Mondon,  88  Hun,  188,  where  it  was  held  that  the 
term  ''confession"  wms  not  to  be  restricted  to  adnussiona  of  guilt  alone, 
but  would  include  statements  made  before  a  coroner,  by  one  charged 
with  murder,  oonoeming  his  own  conduct  and  relations  with  deceased, 
while  denying  his  guilt. 

111.  Prima  fade  evidence  of  Yolimtariness. 

In  the  absence  of  anything  to  indicate  suspicion,  evidence  that  no 
improper  inducement  was  used  by  the  persons  to  whom  the  confession 
was  made,  or  who  were  present  at  the  time,  makes  a  prima  facie  caao 
of  voluntariness,  without  in  the  first  instance  proving  that  no  one 
else  previously  presented  any  improper  inducement*,  although  it  ap- 
pears that  the  accused  was  previously  in  the  custody  of  some  one 
else.^ 

^Hopt  y.  Utah,  110  U.  S.  574,  and  cases  dted;  same  case  with  note,  28  L. 
ed.  262,  4  Sup.  Ct.  Rep.  202.  To  similar  effect,  see  Burton  r.  State,  107 
Ala.  109,  18  So.  284;  Holkmd  ▼.  State,  89  Fla.  178,  22  So.  298. 

The  test  of  admissibility  of  the  statements  of  one  accused  of  the  commis- 
eion  of  a  crime,  whether  made  in  the  course  of  judicial  proceedings  or 
not,  is  whether  they  were  Toluntaiy,  which  fact  can  be  determined  bj 
their  nature  and  the  circumstances  under  which  made.  People  ▼.  CAap- 
leau,  121  N.  Y.  266,  24  N.  E.  469. 

And  according  to  Snider  v.  State,  56  Neb.  309,  76  N.  W.  574,  it  is  sufficient, 
in  laying  the  foimdation  for  a  confession  in  a  criminal  case,  to  prove 
affirmativdy  all  that  occurred  prior  to  and  at  the  time  of  the  confession, 
provided  such  aflbmative  proof  excludes  the  hypothesis  of  inducements 
of  hope  or  fear;  and  it  is  not  necessary  to  expressly  negative  such  in- 
ducementa. 

A  statement  made  by  an  officer  to  one  accused  of  murder,  "that  he  need 
not  talk  at  all  if  he  did  not  want  to,  and  that  whatever  he  said  could 
be  used  either  for  or  against  him,"  suggested  neither  a  threat  nor  a 
promise  of  benefit,  so  as  to  render  a  confession  made  inadmissible. 
Roesel  v.  State,  62  N.  J.  L.  216,  41  AU.  408. 

And  a  confession  apparently  suggested  by  the  prisoner  himself,  who  aigned 
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it,  and  stated  tliat  it  was  oonect  after  it  was  reduoed  to  writing  and 
read  over  and  explained  to  him, — is  adnussible  in  evidence  where  the 
only  testimony  that  it  was  not  his  free  and  voluntary  act  is  that  of 
the  prisoner  and  his  sister,  who  state  that  it  was  made  by  reason  of 
threats  and  inducements  held  out  by  police  officers,  who,  when  exam- 
ined as  witnesses,  distinctly  contradict  such  testimony.  BogerM  ▼• 
State,  89  Md.  424,  43  Atl.  922. 

State  V.  Auguete,  50  La.  Ann.  488,  23  So.  612,  holds  that  the  rule  with 
reference  to  the  proof  necessary  to  render  a  confession  admissible  is  not 
that  it  shall  be  adequate  to  establish  that  it  was  voluntarily  made, 
but  it  shall  be  sufficient  to  establish  that  it  was  voluntavy.  And  the  age, 
situation,  and  character  of  defendant,  and  the  circumstances  under 
which  the  confession  was  made,  are  to  be  considered  in  determining 
whether  or  not  it  was  voluntary. 

A  confession  or  declaration  tending  to  show  guilt,  made  hy  an  accused 
while  imder  arrest,  of  his  own  volition,  and  without  any  threat,  prom- 
ise, or  inducement  held  out  to  him  by  the  officer  or  other  person  pres^ 
ent, — ^is  competent  evidence  on  the  trial  of  m  criminal  easeu    State  ▼. 
Davie  (Idaho)  63  Pac  678. 

112.  Frelimiiiary  qnettion  to  be  tried  by  judge. 

The  preliminary  question  of  the  voluntary  character  of  the  alleged 
confession  must>  if  objection  be  made^  be  determined  by  the  court 
before  the  evidence  can  go  to  the  jury.  It  is  error  to  refuse  to  rule 
on  the  preliminary  question,  and  allow  the  evidence  to  go  to  the  jury 
as  if  the  question  were  exclusively  for  them.^ 


V.  State^  65  Miss.  44,  3  So.  188,  Overruling  previous  decision  in  Gfer- 
raird  v.  State,  50  Miss.  147 ;  Brown  v.  State,  71  Ind.  470,— Citing  Whar- 
ton, Crim.  Ev.  8th  ed.,  t  689 ;  State  v.  Elliott,  45  Iowa,  486 ;  WiUett  v. 
People,  27  Hun,  469  (so  held  where  there  was  no  conflict  in  the  evidence 
on  that  question).  Affirmed  in  92  N.  Y.  29,  on  other  points;  Simmone  v. 
State,  61  Miss.  243  (stating  the  practice) ;  Jfolen  v.  State,  8  Tex.  App. 
585  (error  to  leave  the  admission  to  the  jury,  and  attempt  to  control 
its  effect  hy  instructions).  People  v.  Kwrte,  42  Hun,  335,  rightly  un- 
derstood, sustains  this  rule,  and  concedes  that  either  party  is  entitled 
to  a  ruling  from  the  judge  on  the  question  ol  competency,  before  the  eivi- 
donee  goes  to  the  jury. 

It  is  not  inconsistent  with  this  to  hold  that  he  may  instruct  them  that  if 
they  believe  the  confession  was  not  voluntary  they  may  reject  it,  or 
they  must  regard  the  involuntary  character  of  it  in  considering  if  it 
was  tme^  and,  unless  true,  reject  it. 

Hanunond,  J.,  after  a  careful  examination  of  the  authorities  in  United 
Statee  v.  Stone,  8  Fed.  232,  says:  The  elements  entering  into  the  pre- 
liminary inquiry  by  the  judges  where  he  is  called  on  to  determine  the 
competency  of  the  evidence,  are  these:  1.  Had  the  person  to  whom, 
or  in  whose  presence,  or  by  whose  sanction  the  alleged  confession  was 
mads,  any  authority?    2.  Were  the  threats  or  promises  of  that  char- 
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ttcCar  that  should  exclude  the  confession  as  one  made  involuntarily  T 
Both  these  questions  being  answered  in  the  aSlmiatiTe,  the  evidenoe  is 
excluded  as  a  matter  of  law,  the  judge  trying  the  facts  as  in  other  cases 
of  mixed  questions  of  law  and  fact;  but  either  being  answered  in  the 
negative,  the  evidence  goes  to  the  jury,  and  thereupon  they  try  this  as 
they  do  all  the  other  facts  of  the  case,  giving  such  weight  to  the  con- 
fession as  they  see  fit  All  evidence  of  confessions  does  not  pass  through 
this  ordeal  of  trial  by  the  judge^  except  to  determine  whether  it  belongs 
to  the  one  class  or  the  other ;  for  if  they  have  been  made  to  persons  not 
in  authority,  whether  voluntarily  or  involuntarily,  they  go  to  the  juiy, 
to  be  by  them  discarded  if  they  find  that  they  have  been  estorted  by 
threats  or  induced  by  promisee  of  that  kind  that  *the  prisoner  would  be 
likely  to  tell  an  untruth  from  fear  of  the  threat  or  hope  of  profit  from 
the  promise.'"  In  applying  thi^  discretion  he  holds  that,  in  the  ab- 
sence of  any  statute  giving  the  complainant  in  a  criminal  case  any  au- 
thority as  prosecutor,  an  admission  to  him  or  to  his  agent,  even  though 
to  a  private  detective  empl(^ed  by  him,  is  not  to  be  deemed  made  to 
one  in  authority. 

In  Com.  V.  Bond,  170  Mass.  41,  48  K.  E.  756,  it  is  held  that  the  admissi- 
bility in  evidence  of  a  confession  of  the  commission  of  a  crime  rests  in 
the  discretion  of  the  court,  to  be  exercised  in  view  of  the  circumstan^ses 
under  which  it  was  made. 

People  V.  Barkery  60  Mich.  277,  27  N.  W.  530,  holds  that  it  is  the  province 
of  the  court  to  determine  as  to  the  competency  of  a  confession,  before 
admitting  or  rejecting  it  as  evidence,  when  the  question  is  free  from 
doubt;  but  if  the  testimony  is  conflicting,  the  jury  should  decide. 

113.  Presence  of  jury. 

Whether  it  is  proper  to  allow  the  preliminary  question  to  be  tried 
in  the  hearing  of  the  jury, 


'Affirmative:     Holsenhake  v.  State,  45  Ga.  43. 

Negative:  Ellis  v.  State,  65  Miss.  44,  3  So.  188  (dictum,  that  the  investi- 
gation should  be  conducted  out  of  the  presence  and  hearing  of  the  jury, 
if  requested  by  defendant) ;  Carter  v.  State,  87  Tex.  362  (holding  it 
error  even  to  allow  the  confession  to  be  stated  in  discussion  before  the 
jury,  when  the  question  of  competency  has  not  been  decided) .  See  also 
ante.  Division  XXXVIIL,  §  52. 

114.  Bight  to  cross-examine. 

When  a  confession  of  the  accused  is  about  to  be  proved  by  a  wit- 
ness, the  counsel  for  the  accused  has  a  right  to  interpose  and  cross- 
examine  the  witness  on  the  preliminary  question  whether  it  was  vol- 
untary.^ 

■In  Rufer  v.  State,  25  Ohio  St.  464,  Mollvaine,  Ch.  J.,  says:  'The  ques- 
tion, where  objection  is  made  to  the  admissibility  of  the  confession, 
must  in  the  first  instance  be  adjudged  by  the  court;  and  the  right 
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of  the  aocnaed  to  inquire  of  the  witness  and  prove  that  the  confession 
was  induced  by  improper  threats  or  promises  cannot  be  postponed  until 
after  the  confession  is  introduced  and  the  entire  examination  of  the  wit- 
ness in  chief  has  been  concluded."  Here  it  was  held  error  to  deny  such 
right  of  the  accused.  But  the  error,  being  immaterial,  was  held  not 
ground  for  reversal.  See  also  State  v.  Fidment,  35  Iowa,  541.  Arson; 
reversal  for  error  in  refusing  to  allow  this.  See  also  Territory  v.  Uc- 
OUn,  1  Mont.  394  (murder).  And  see  Brady  v.  United  States,  1  App. 
D.  C.  246,  where  this  was  allowed,  but  no  ruling  made  on  this  point. 

115.  Bight  to  addnee  other  eyidenoe. 

When  a  confession  of  the  accused  is  offered  against  him,  his  coun- 
sel has  a  right  to  interpose,  and  call  another  witness  on  the  prelim- 
inary question  as  to  whether  it  was  voluntary.^ 

*€om,  y.  Culver,  126  Mass.  464  (here  a  confession  was  objected  to  on  the 
ground  that  it  was  induced  by  favor  by  an  officer.  The  government  then 
called  the  officer  to  prove  the  voluntary  character  of  the  confession. 
The  defendant  then  offered  to  call  five  witnesses  to  prove  the  contrary. 
Held  error  to  admit  the  confession  before  hearing  such  other  evidence) ; 
Broton  v.  State,  70  Ind.  576;  Lefevre  v.  State,  50  Ohio  St.  584,  35  X.  £. 
62. 

Testimony  may  be  introduced  by  one  accused,  on  the  hearing  of  the  pre- 
liminavy  question  as  to  the  admissibility  of  a  confession,  in  support  of 
his  contention  that  it  was  improperly  obtained.  Roesel  v.  State,  62  X. 
J.  L.  216,  41  Atl.  408. 

Brady  v.  United  States,  1  App.  D.  C.  246,  holds  that  confessions  may  prop- 
erly be  admitted  in  evidence  without  listening  to  counter  proof  offered 
by  defendants  to  prove  that  th^  were  involuntary,  where  upon  the  ex- 
amination of  the  officers  to  whom  the  confessions  were  made  the  court 
finds  no  trace  of  any  effort  to  influence  the  prisoners  by  inducements  or 
threats, — ^Distinguishing  Com.  v.  Culver,  126  Mass.  464,  supra,  on  the 
ground  that  the  refusal  to  hear  the  other  evidence  was,  under  the  cir- 
cumstances of  that  particular  case^  an  abuse  of  the  discretion  vested 
in  the  trial  court. 

In  Irhy  v.  State,  96  Ga.  467,  20  8.  E.  218,  it  was  held  that  the  court  need 
not  hear  evidence  that  defendant's  confession  was  freely  and  voluntarily 
made,  before  admitting  it>  where  the  witness  who  heard  it  testified  that 
be  held  out  no  inducement^  and  did  nothing  to  excite  either  hope  or 
fear,  and  knew  of  nothing  done  by  others  to  induce  it;  but  such  evi- 
dence might  afterwards  be  introduced,  and  the  question  of  whether  or 
not  the  confession  was  free  and  voluntary  left  to  the  determination  of 
the  jury. 

116.  What  uiTolimtary;  duress  by  unofficial  captors. 

The  confession  of  an  accused  person  made  while  in  the  hands  of 
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his  captors,  not  ofScers,  and  threatened  with  violence,  is  inadmissible 
against  him.^ 

^8iate  ▼.  ReveUa^  34  La.  Ann.  881,  44  Am.  Rep.  436.    Murder;  lo  held 
although  he  had  heen  warned;  conviction  reversed  for  receiving  it. 

But  mere  threats,  by  one  not  in  authority,  do  not  raider  the  oonaeqioeiit 
eonfieesion  involuntary,  unlees  in  the  presence  and  implied  sanction  of 
<»ie  in  authority.    Smith  v.  Com.  10  Gratt.  734,  740. 

A  oonlession  made  by  one  charged  with  stealing  a  hog,  to  the  owner,  is 
prima  facie  involuntary,  and  ihadmiasible  in  evidence^  where,  after 
having  denied  that  he  had  an  unmarked  hog  belonging  to  the  proee- 
eutor,  the  latter  and  another  who  was  with  him  took  him  into  custody 
without  warrant,  and  accused  him  of  stealing  the  hog,  and  stated  that 
he  would  put  him  "where  the  dogs  would  not  bother  him,"  whereupon 
defendant  confessed  that  a  hog  in  his  possession  belonged  to  the  prose- 
cutor.   Beckham  v.  State^  100  Ala.  15,  14  So.  859. 

117.  -» oonseionsness  of  danger. 

Fear,  though  induced  by  arrest  and  being  confronted  with  evidence 
of  guilty^  or  by  knowledge  of  public  excitement  against  the  accused,* 
does  not  alone  render  the  confession  incompetent 

^People  y.  Thorns,  3  Park.  Crim.  Rep.  256  {dictum) ;  AUen  ▼.  State,  12 
Tex.  App.  100. 

But  an  alleged  confession  which  is  shown  to  have  been  extorted  from  de- 
fendant  by  threats  and  menaces,  and  which  does  not  connect  him  with 
the  alleged  crime,  is  inadmissible  against  him.  State  t.  ifoson  (Idaho) 
43  Pae.  63. 

And  a  confession  of  crime,  hy  one  told  that  if  he  did  not  confess  to  the 
speaker  he  would  have  to  confess  to  a  justice  of  the  peace,  made  in  the 
presence  of  an  accuser, — ^is  not  admissible.    Johnson  ▼.  State,  76  Ga.  76. 

A  confession  made  to  an  officer  before  arrest,  upon  his  charging  the  defend- 
ant with  the  crime  of  burglaiy,  is  admissible  in  evideoce^  although  the 
officer  at  the  time  intended  to  make  the  arrest,  where  he  had  not  in- 
formed the  defendant  of  such  intention.  Holmes  ▼.  State,  33  Tex. 
Crim.  Rep.  361,  23  8.  W.  667. 

*Honeffeutt  ▼.  State,  8  Baxt.  371;  People  ▼.  KwriM,  42  Hun,  335,  338. 

Voluntary  statements  of  one  accused  of  homicide,  as  to  the  killing;  made 
to  citizens,  upon  their  riding  up  to  him  with  a  gun  on  the  morning 
after  ibe  homicide,  and  speaking  to  him,  are  admissible  in  evidence 
against  him  as  a  confession,  where,  although  th^  intended  to  take  him, 
and  would  have  prevented  him  from  leaving  them  if  he  had  attempted 
to  do  so,  they  said  or  did  nothing  to  indicate  their  intention  not  to  al- 
low him  to  escape,  or  to  cause  him  to  believe  that  he  was  under  arrests 
Craig  v.  State,  30  Tex.  App.  619,  18  S.  W.  297. 

But  a  confession  by  one  accused  of  murder,  made  on  his  wife's  infbnning 
him  at  the  jail  that  she  had  been  induced  to  come  there  and  advise  him 
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to  confess  by  a  threat  of  a  mob  to  hang  them  all  if  she  did  not  do  so, — 
is  inadmissible  as  having  been  made  under  a  threat  of  violence.  Wig^ 
ginicn  v.  C<m,  92  Ky.  282,  17  8.  W.  634. 

And  a  confession  made  to  a  sheriff  hj  the  defendant,  charged  with  murder, 
while  in  jail  being  guarded  against  mob  violence,  is  inadmissible  in 
evidence,  where,  a  short  time  before  such  confession,  defendant  made  a 
similar  confession  to  the  deputy  sheriff  on  a  promise  by  the  latter  that 
if  the  defendant  would  tell  him  about  the  killing  he  would  protect  him 
from  the  mob  from  which  he  was  in  danger.  Taylor  ▼.  Com,  19  Ky.  L. 
Rep.  836,  42  8.  W.  1125. 

But  in  Laughlin  v.  Com.  18  Ky.  L.  Rep.  840,  37  S.  W.  590,  it  was  held 
that  a  confession  by  one  charged  with  murder,  after  his  arrest,  and 
while  confined  in  jail,  made  to  the  county  attorney  for  whom  the  ac- 
cused sent  of  his  own  accord,  was  not  involuntary  so  as  to  be  inadmissi- 
ble in  evidence,  because  the  accused  was  in  terror  of  a  mob,  or  because 
confessions  had  been  previously  obtained  from  him  by  other  persons  by 
improper  means. 

No  part  of  defendant's  confession  is  admissible  in  evidence  on  a  trial  for 
murder,  where  at  the  time  it  was  made  he  was  carried  into  the  woods 
by  several  persons  who  pretended  to  hang  him,  and  told  him  that  it 
would  be  best  for  him  to  own  that  he  killed  the  mai!*  if  he  did  it. 
Williams  ▼.  State,  72  Miss.  117, 16  So.  296. 

118.  —  confesnon  to  officer  while  in  custody. 

The  fact  that  the  confession  was  made  to  an  officer  having  the 
accused  in  custodj  at  the  time  does  not  alone  render  it  inadmissible.^ 

*£oe«€2  V.  state,  62  N.  J.  L.  216,  41  Atl.  408;  People  v.  Rogers,  18  N.  Y. 
9,  72  Am.  Dec  484  (reversing  judgment  of  the  supreme  court  in  S 
Park.  Crim.  Rep.  632,  which  reversed  a  judgment  of  conviction  of  mur- 
der, and  directing  to  sentence  anew.  Denio,  J.,  says:  "I  have  looked 
carefuUy  into  all  the  cases  referred  to  by  the  defendant's  counsel 
.  .  .  and  many  others,  and  do  not  find  that  it  has  ever  been  held 
that  the  single  fact  of  the  prisoner  being  in  custody  was  sufficient  to 
ezdude  his  declarations,  whether  made  to  the  officer  or  to  thira  per- 
sons") ;  People  v.  Chapleau,  121  N.  T.  266,  24  N.  E.  469;  Murphy  v. 
People,  63  N.  Y.  690,  Affirming  4  Hun,  102,  6  Thomp.  &  C.  369;  People 
V.  DriMe,  103  N.  Y.  655,  8  N.  E.  733,  more  fully,  5  N.  Y.  Crim.  Rep.  10, 
Distinguishing  People  v.  Mondon,  103  N.  Y.  211,  57  Am.  Rep.  700,  8  N» 
£.  496;  Com.  v.  Chance,  174  Mass.  245,  54  N.  E.  551;  State  ▼.  Berry, 
50  La.  Ann.  1300,  24  So.  329;  Hopt  v.  Utah,  110  U.  8.  574,  with  note 
28  L.  ed.  262,  4  Sup.  Ct.  Rep.  202;  State  ▼.  Patterson,  73  Mo.  695  (con- 
fession made  while  tied  not  necessarily  incompetent) ;  Stephen,  TMg. 
Ev.  (May's  ed.  1887),  62  (approved  by  Hammond,  J.,  in  United  Staiee 
▼.  Stone,  8  Fed.  232;  Com.  v.  Knapp,  9  Pidc.  496,  20  Am.  Dec.  491,  496» 
Contra,  see  State  ▼.  Phelps,  11  Vt.  116,  34  Am.  Dec.  675. 

Ckmfeesions  by  a  convict  to  the  officer  in  charge,  who  was  investigating  for 
purpose  of  inflicting  discipline^  held  involuntaiy.  Wilson  ▼.  State,  84 
Ala.  426,  4  So.  383. 
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The  facts  thmt  defendant^  charged  with  murder,  waa  under  arrest,  and  that 
the  officer  having  him  in  charge  was  armed,  are  not  alone  sufficient  to 
exclude  his  voluntary  statements  to  the  officer  in  regard  to  the  killing 
and  how  it  occurred.  There  must  have  been  some  improper  influflnce, 
proceeding  from  the  person  to  whom  the  confessions  were  made,  or  from 
some  other  person,  or  arising  from  the  surrounding  circumstances,  to 
exclude  the  statement  of  a  defendant  upon  the  ground  that  they  were 
not  freely  and  voluntarily  made.  The  mere  fact  of  arrest,  and  his  be- 
ing guarded  by  an  officer  who  was  armed,  is  not  sufficient.  The  state- 
ments of  the  defendant,  if  true  and  believed,  moreover,  tended  to  ex- 
enlpate  and  not  to  criminate  him.  Somshy  v.  Btate,  94  Ala.  56,  10 
So.  622. 

8o,  the  fact  that  a  confession  was  made  to  the  district  attorney  whfle  the 
accused  was  confined  in  jail  does  not  make  it  incompetent  evidence,  if 
voluntarily  made,  and  not  induced  by  promises,  threats,  or  dureas. 
Com.  V.  Eagan,  190  Pa.  10,  42  Atl.  374. 

And  the  fact  that  a  confession  was  made  by  one  who  was  shackled  and  in 
custody,  and  when  he  had  no  counsel,  is  not  sufficient  to  make  it  inad- 
missible.   Btate  V.  Gorham,  67  Vt.  365,  31  Atl.  846. 

The  fact  that  the  prisoner  was  tied  during  his  examination  before  the  com- 
mitting magistrate  will  not  affect  the  admissibility  of  his  confession 
then  made,  unless  he  was  tied  in  such  a  manner  as  to  produce  pain,  or 
tend  to  induce  or  extoi*t  the  confession  from  him.  BtaU  v.  Bogen,  112 
N.  C.  874,  17  S.  E.  297. 

And  a  confession  made  by  a  prisoner  while  under  arrest,  and  secured  to  the 
buggy  in  which  he  was  riding,  by  a  chain  attached  to  a  handcuff  on  one 
hand  to  an  officer  having  with  him  the  warrant  under  which  the  pris- 
oner had  been  committed  to  jail  on  a  charge  of  larceny, — was  not  made 
under  duress  so  as  to  render  it  inadmissible  in  evidence,  unless  some 
advantageous  offer,  throats,  or  actual  force  was  used  to  induce  it,  by 
exciting  hope  or  fear.    State  v.  Whitfield,  109  N.  C.  876,  13  S.  £.  726. 

A  confession  made  by  a  prisoner  while  under  arrest^  and  while  kept  in  a 
dark  cell  for  the  purpose  of  obtaining  a  confession,  is  inadmissible 
against  him,  under  2  Hill's  (Wash.)  Anno.  Statutes  &  Codes,  |  13oo, 
providing  that  a  confession  made  under  inducement  may  be  given  in 
evidence,  except  when  made  under  ''influence  of  fear  produced  by 
threats."    State  v.  McCullum,  18  Wash.  394,  51  Pac.  1044. 

119.  — illegal  custody. 

The  fact  that  the  custody  was  held  without  process  or  under  ille- 
gal process  ds>es  not  render  the  confession  inadmissible.^ 

^Balho  V.  People,  80  N.  Y.  484. 

Doubts  on  this  point  were  expressed  in  Soober  v.  State,  81  Ala.  61,  1  So. 
674,  where  the  question  did  not  directly  arise. 

But  in  Lancaster  v.  State  (Tex.  Crim.  App.)  31  S.  W.  515,  it  was  held 
that  statements  made  by  defendant  before  he  had  been  warned,  to  of- 
ficers who  state  that  at  the  time  such  statements  were  made  they  would 
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Ynot  have  pennitted  defendant  to  go  at  large  although  they  had  no  writ 
at  the  timeiy—are  inadmissible  against  defendant. 

180.  —  answering  questions. 

The  fact  that  the  confession  was  made  in  an  answer  to  questions 
put,  even  by  the  officer  having  the  accused  in  custody,  does  not  ren- 
der it  incompetent^ 

'People  T.  Wentg,  37  N.  Y.  303  (arson;  confession  not  incompetent  because 
elicited  by  a  question  assuming  the  guilt  of  the  prisoner) ;  Cow  y.  Peo- 
ple, 80  N.  Y.  500,  Affirming  19  Hun,  430  (Andrews,  J.)  ;Murphy  y. 
People,  63  K.  Y.  690,  Affirming  4  Hun,  102,  6  Thomp.  &  G.  369  (here  the 
prisoner  made  the  statement  in  consequence  of  being  asked  by  the  of- 
ficer who  arrested  him  if  he  desired  to  make  any  statement  of  his 
whereabouts  on  the  day  of  the  murder,  and  being  informed  by  the  officer 
if  he  [the  prisoner]  desired  to  do  so,  he  [the  officer]  would  reduce  the 
statement  to  writing  for  him) ;  People  y.  McOloin,  12  Abb.  N.  G.  172, 
91  N.  Y.  241,  Affirming  28  Hun,  150  (here  it  appeared  that  the  officer 
stated  to  the  prisoner  he  held  in  custody  on  a  charge  of  murder,  that  he 
was  aware  of  an  attempt  on  the  part  of  the  prisoner  the  night  before 
the  arrest  to  steal  a  barrel  of  whisky.  The  court  says:  ''It  would  be 
unreasonable  to  say  that  the  defendant  was  moved  to  make  this  con- 
fession  by  fear  of  his  exposure  and  punishment  for  the  comparatively 
trivial  crime  of  stealing,  when  he  stood  uninfluenced  by  the  fact  that  he 
was  in  custody  charged  with  the  commission  of  a  crime  for  which  his 
life  then  stood  in  jeopardy." 

In  People  v.  McCallam,  103  N.  Y.  587,  9  N.  E.  502,  it  was  held  that  an 
assertion  of  a  constable  that  he  had  enough  evidence  to  convict  a  person 
charged  with  crime;  that  she  might  consider  herself  under  arrest  there- 
for,— did  not  by  itself  constitute  a  threat  which  rendered  inadmissible 
a  statement  subsequently  made  by  the  person  arrested  to  the  constable, 
as  to  facts  relating  to  the  offense  charged. 

A  prisoner's  confession  to  the  officer  arresting  him  or  holding  him  in  cus- 
tody is  not  inadmissible  merely  because  made  in  answer  to  a  question 
which  assumed  his  guilt.    State  v.  Berry,  50  La.  Ann.  1309,  24  So.  329. 

121.  —  no  waming. 

The  fact  that  a  confession  not  made  upon  a  judicial  examination 
of  the  accused  was  made  without  warning  him  of  the  effect  it  might 
have  does  not  render  it  incompetent.^ 

*Btaie  y.  Workman,  15  S.  G.  540,  Giting  1  Greenl.  Ev.  |  229,  to  same  effect; 
State  y.  Howard,  92  N.  G.  772,  mem.  See  also  7  Grim.  L.  Mag.  799. 
Cautioning  necessary  only  upon  the  examination  of  the  prisoner  before 
a  magistrateb  Gode,  \  1146.  Gompare  Harria  y.  State,  6  Tez.  App.  97. 
Dictum,  that  if  the  accused,  who  had  presented  a  written  confession, 
had  shown  a  desire  to  withdraw  the  document,  it  would  not  have  been 
competent  evidence. 
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In  Texas  m  statement  by  defendant  while  under  arrest^  and  without  bemg 
cautioned  as  required  by  statute,  is  not  admissible  against  him  for  any 
purpose.    White  y.  State  (Tex.  Crim.  App.)  38  8.  W.  169. 

And  a  warning  to  one  about  to  make  a  confession,  that  any  statement  he 
makes  "may  be  used  for  or  against  him/'  is  not  such  a  warning  as  the 
statute  on  that  subject  requires.  Pryor  T.  Btate,  40  Tex.  Crim.  B^. 
643,  61  8.  W.  376. 

But  declarations  made  by  defendant  shortly  before  his  actual  arrest  are  not 
inadmissible  on  the  ground  that  he  was  not  warned  before  making  them. 
McKengie  v.  State  (Tex.  Crim.  App.)  32  8.  W.  643. 

And  a  confession  by  defendant  while  in  jail  Is  not  inadmissible  on  the 
groimd  that  he  was  not  properly  warned,  where  he  was  warned  a  day 
or  two  before.    Adams  v.  State,  36  Tex.  Crim.  Rep.  286,  33  &  W.  364. 


122.  —  previom 

A  confession  is  not  deemed  induced  by  hope  or  fear  becanse  made 
after  having  obtained  advice  as  to  the  legal  consequences  of  the 
crime.* 

^ State  T.  Crank,  2  Bail.  L.  66,  23  Am.  Dec.  117,  127.  Murder;  here  it  ap- 
peared that  the  accused  had  asked  the  witness  if  those  who  concealed  a 
murder  were  equally  guilty  with  those  who  did  it,  and  being  told  that 
the  law  so  considered  them,  only  they  were  not  so  rigorously  dealt  with, 
made  the  confession,  and  it  was  held  admissible. 

123.  —  collateral  inducement. 

The  fact  that  the  confession  was  made  under  hope  or  promise  of  a 
benefit  of  a  collateral  nature  does  not  render  it  incompetent.* 

^State  T.  Tatro,  60  Vt.  483,  Redfield,  J.  (a  case  of  a  promise  by  a  jafler  to 
a  prisoner  chained  in  solitary  confinement^  to  unchain  him,  and  allow 
him  to  associate  with  other  prisoners  on  making  a  full  confession) ; 
Andrews,  J.,  in  Com  v.  People,  80  N.  Y.  600,  Affirming  19  Hun,  430. 
And  see  Stone  v.  State,  106  Ala.  60,  17  So.  114,  a  trial  for  arson,  where 
the  court  said  that  even  if  it  was  true  that  the  confession  was  indnoed 
by  there  having  been  held  out  the  promise  of  employment  to  commit 
other  arsons  to  the  persons  who  burned  the  property  for  whidi  the  de- 
fendant was  on  trial,  yet  this  inducement  involved  only  "a  collateral 
benefit  or  boon,"  and  not  the  holding  out  of  any  hope  or  promise  of 
favor  in  respect  of  that  crime,  and  hence  could  not  have  the  efTect  of 
rendering  the  confession  of  that  offense  inyoluntaiy. 

124.  — artifice. 

The  fact  that  the  confession  was  obtained  by  artifice  practised 
upon  the  accused  by  the  officer  having  him  in  charge  will  not  render 
it  inadmissible.^ 

^Eardy  T.  United  States,  8  App.  D.  C.  86;  State  ▼.  Phelps,  74  Mo.  IM, 
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(murder),  Citing  Btate  ▼.  Patterson,  73  Mo.  695  (where  authorities  on 
confessions  are  fully  reviewed) ;  Btate  v.  Jones,  54  Mo.  478  (murder; 
a  confession  procured  by  telling  the  accused  that  an  accomplice  has 
divulged  certain  facts  relating  to  the  crime  is  admissible;  and  it  makes 
no  difference,  apparently,  whether  the  statement  about  the  accomplice 
is  true  or  not.  Judgment  affirmed) ;  People  v.  McMahon,  15  N.  Y.  384, 
890  {dictum) ;  People  t.  Wentg,  37  N.  Y.  303  {dictum). 

Bo,  a  confession  obtained  from  a  prisoner  charged  with  a  crime  which  he 
had  preiviously  denied,  by  means  of  a  statement  by  the  sheriff  that  they 
had  a  sure  case  against  him,  and  a  promise  by  the  sheriff  to  use  his  in- 
fluence in  the  prisoner's  behalf,  if  he  would  admit  his  guilt, — is  not  ad- 
missible in  evidence  against  him,  nor  are  repetitions  of  such  confession, 
made  to  other  officers,  though  without  further  inducement.  People  t. 
Castro,  125  Cal.  521,  68  Pac  133. 

But  a  confession  of  one  charged  with  theft,  made  to  an  officer  after  the 
latter  had  told  him  that  another  had  given  the  whole  thing  away,  and 
that  it  would  be  better  for  him  to  tell  all  about  it,  and  that  if  he  did 
he  would  do  all  he  could  to  get  defendant  out  of  it, — ^is  inadmissible  on 
the  trial  for  theft,  as  is  also  a  later  confession  made  in  the  belief  that 
the  sheriff  was  still  friendly.  Oallagher  v.  State  (Tex.  Crim.  App.)  24 
8.  W.  288. 

And  a  confession  of  guilt  of  larceny  is  not  voluntary,  and  is  inadmissi- 
ble in  evidence,  where  it  was  obtained  by  an  untrue  statement  of  the 
owner  of  the  stolen  property,  that  defendant  had  been  seen  to  take 
the  goods,  and  would  be  prosecuted  if  he  did  not  settle  at  once.  Cook 
v.  State,  32  Tex.  Crim.  Rep.  27,  22  8.  W.  23. 

Confessions  made  by  one  accused  of  crime,  to  the  officer  arresting  him, 
several  hours  after  the  arrest,  and  without  solicitation,  are  not  inad- 
missible because  of  false  representations  by  the  officer,  made  soon  after 
the  arrest,  to  a  crowd,  in  the  hearing  of  the  accused,  to  the  effect  that 
the  officer  had  come  after  him  at  the  instance  of  his  mother,  and  would 
befriend  him  if  he  was  innocent.  Marahle  v.  State,  89  Oa.  425,  15  8.  E. 
453. 

And  a  confession  made  by  one  charged  with  arson,  while  under  no  con- 
straint, and  before  having  been  accused  of  any  offense,  in  the  presence 
of  one  not  in  authority  as  an  officer,  is  not  inadmissible  because  made 
in  the  proximity  of  concealed  officers,  and  induced  by  the  artifice  and 
deception  of  the  person  to  whom  it  was  made  in  pretending  that  he 
was  in  sympathy  with  bam-buming,  and  wanted  to  have  some  burning 
done  on  his  own  account    Stone  v.  State,  105  Ala.  60,  17  So.  114. 

A  confession  of  murder  by  defendant  to  a  detective  not  known  to  be  such, 
upon  his  promise  that  if  she  would  tell  him  "all  about  it"  he  would 
give  her  something  so  that  she  could  not  be  "caught,"  is  admissible  in 
evidence.    State  v.  Harrison,  115  N.  C.  706,  20  S.  E.  175. 

And  declarations  made  by  defendant  charged  with  murder,  to  detectives, 
for  the  purpose  of  qualifying  himself  for  membership  in  a  supposed 
band  of  criminals,  that  he  committed  the  murder,  are  admissible  against 
him;  but  the  court  should  direct  the  jury  to  weigh  it  in  the  light  ol  the 
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efreumitADoet  under  wbidi  it  wu  made.    €owi^  t.  WiZeoiiy  180  Pil  1, 
40  Atl.  283. 

8o,  alBo^  a  oonyenatioB  between  the  defendant  and  a  third  person,  and 
a  letter  written  by  the  former  to  the  latter,  are  not  inadmiaeible  be- 
cause they  were  procured  by  an  artifice  of  the  authoritieB,  but  without 
any  threats  or  promises  on  their  part.  Cam.  y.  Ooodwh^t  186  Pa.  218» 
40  Atl.  412. 

And  a  confession  by  a  boy  fifteen  years  old,  in  jail  on  a  charge  of  nmrder 
in  the  first  degree^  is  not  incompetent  merely  because  made  to  a  de- 
tective assuming  to  be  in  jail  on  a  similar  charge,  and  to  be  planning 
an  escape,  in  the  absence  of  any  persuasion,  promise,  or  threats  by  the 
latter.    Burton  v.  Btaie,  107  Ala.  100^  18  So.  284. 

125.  —  expectation  of  leniency. 

A  confession  made  under  expectation  of  favor  from  the  prosecution 
is  inadmissible.^ 

And  if  it  is  nnoertain  whether  the  hope  under  which  it  was  made 
originated  with  the  accused^  or  was  induced  by  those  representing  the 
prosecution^  it  is  safer  to  exclude  the  confession.* 

*Buh8t€r  ▼.  State,  33  Neb.  663,  50  N.  W.  953;  Harvey  ▼.  State  (Ifiss.)  » 
So.  837. 

In  State  ▼.  Phelps,  11  Vt.  116,  34  Am.  Dec  672,  it  was  so  held,  although 
the  interview  was  of  the  prisoner's  seeking,  and  no  admissions  were 
sought  or  expected  by  the  person  communicated  with,  and  no  direct  as- 
surances of  favor  were  given  to  procure  them.  New  trial  granted  for 
error  in  admitting  such  confession. 

In  Com.  y.  Knapp,  9  Pick.  496,  20  Am.  Dec  491,  496,  a  murder  trial,  it  was 
held  error  to  admit  confessions  made  under  hope  of  favor  held  out  to  the 
prisoner. 

In  Jfetoman  v.  State,  49  Ala.  9,  a  prosecution  for  larceiqr,  the  person  with 
whom  the  accused  had  been  for  two  years  said  to  him,  "Tom,  this  ia 
mighty  bad;  they  have  got  the  'dead  wood'  on  you,  and  you  will  be  oon- 
vicied,"  and  at  the  same  time  said  something  about  "owning  up."  The 
prosecutor  said  to  the  prisoner:  "You  are  very  yoimg  to  be  in  su^  » 
difficulty  as  this;  there  must  have  been  someone  with  yon  who  was 
older,  and  I,  if  in  your  place^  would  tell  who  it  was;  it  is  not  right 
for  you  to  suffer  the  whole  penalty  and  let  someone  who  is  guiltier  go 
free;  that  it  might  go  lighter  with  you."  It  was  hold  that  a  confes- 
sion made  under  the  influence  of  such  language  was  involuntary.  New 
trial  granted. 

In  People  v.  Phillipe,  42  N.  Y.  200,  Affirming  57  Barb.  353,  a  oonfieasion 
made  after  the  officer  had  told  accused  that  "it  would  be  better  for  him 
to  own  up"  was  held  inadmissible.  To  the  same  effect^  People  ▼.  Ward, 
15  Wend.  231. 

In  Com,  V.  Nott  (Mass.)  16  Rep.  493,  a  larceny  trial,  the  words  used  to  the 
accused,  a  police  officer,  before  his  arrest,  in  the  police  station  and 
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in  the  presence  of  a  superior  officer,  were:  *^oa  had  better  own  up. 
I  was  in  the  place  when  you  took  it.  We  have  got  you  down  fine. 
This  is  not  the  first  you  have  taken.  We  have  got  other  things  against 
you  nearly  as  good  as  this.'*  Held  to  render  the  confession  inadmis- 
sible. In  New  York  the  Code  of  Criminal  Procedure  excludes  a  confes- 
sion only  when  made  under  the  influence  of  fear  produced  by  threats, 
or  made  upon  a  stipulation  of  the  district  attorney  not  to  prosecute. 
People  y.  McCaUam,  103  N.  Y.  587,  9  N.  E.  602,  Affirming  3  n!  Y.  Crim. 
Rep.  189,  holding  it  not  error  to  admit  a  confession  called  out  by  a 
statement  made  by  an  officer  to  a  prisoner  that  "they  had  found  enough 
to  convict  her;  she  might  as  well  own  up;"  and  that  she  might  consider 
herself  under  arrest. 

A  statement  to  defendant,  accused  of  forgery,  by  a  police  officer  by  whom 
he  was  arrested,  in  substance  that  he  had  known  defendant  a  long 
time,  and  would  help  him  all  he  could,  and  if  defendant  said  he  did 
not  forge  the  paper  he  would  see  the  prosecutor  and  get  him  to  com- 
promise it>  but  if  he  did  do  it,  it  might  be  best  for  him  to  say  so,  but 
if  not,  to  stick  to  it  that  he  did  not, — does  not  render  the  confession 
made  by  the  defendant  inadmissible.  Dotson  v.  State,  88  Ala.  208,  7 
So.  259. 

Kor  does  a  statement  by  an  officer  to  one  of  several  perscms  charged  with 
murder,  that  if  he  was  not  the  one  who  struck  the  blow,  and  would  tell 
the  truth,  he  would  see  what  could  be  done  for  him,  render  incompetent 
a  confession  subsequently  made  by  another  prisoner,  where  the  state- 
ment was  not  made  to  the  latter  at  any  time,  and  he  attributes  his  con- 
fession  solely,  to  threats  and  fear  of  violenoei  Hardy  v.  United  States, 
3  App.  D.  C.  35. 

The  inducements  to  the  making  of  confessions,  which  should  exclude  proof 
thereof,  must  come  from  one  in  authority,  or  be  presented  under  cir- 
cumstances likely  to  lead  the  defendant  to  suppose  that  they  were  sanc- 
tioned by  one  in  authority.  State  v.  Holden,  42  Minn.  350,  44  N.  W. 
123;  State  v.  Morgan,  35  W.  Va.  260,  13  S.  E.  385.  But  a  private  de- 
tective is  not  a  person  in  authority,  whose  promises  or  threats  will 
make  a  confession  inadmissible.  Early  v.  Com.  86  Va.  921,  11  8.  E. 
795. 

In  Georgia  a  confession  of  guilt  by  an  accused,  made  fredy  and  voluntarily, 
is  admissible  in  evidence  against  him,  although  made  under  the  hope 
that  his  case,  might  be  settled  without  a  prosecution,  under  Ga.  Pen. 
Code,  I  1006,  where  such  hope  was  not  induced  by  another,  but  existed 
entirely  in  his  own  mind.    Becox  v.  State,  105  Ga.  625,  31  S.  K.  592. 

In  Texas  the  testimony  of  a  witness  indicted  for  arson,  given  on  the  pre- 
liminary trial  of  another  person,  on  the  persuasion  of  the  city  marshal, 
county  attorney,  and  others,  and  the  promise  by  the  county  attorney 
of  immunity  from  prosecution,  whether  cautioned  or  not  that  it  might 
be  used  against  him, — ^is  inadmissible  in  evidence  against  him,  under 
Code  Crim.  Proc.  arts.  749,  750,  providing  that  a  confession  shall 
not  be  used  unless  freely  made  without  compulsion  or  persuasion,  or, 
if  the  party  was  under  arrest  or  in  jail,  unless  he  was  first  cautioned 
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thmt  it  might  be  used  against  him.  LoMderdale  ▼.  State,  31  Tex.  Grim. 
Rep.  46,  19  S.  W.  679. 

In  Washington  a  confession  is  not  incompetent  because  promises  snd  in- 
duoements  were  held  out  to  the  defendant,  if  it  was  not  made  under  the 
influence  of  fear  produced  hj  threats,  under  Wash.  Code  Proc.  §  1308, 
providing  that  the  confession  of  a  defendant  made  under  inducemeaU. 
with  all  the  circumstances,  may  be  given  against  him,  except  whea  maia 
under  the  influence  of  fear  produced  by  threats.  Btate  v.  Cou,  12 
Wash.  673,  42  Pac  127. 

^Btate  V.  Phelpt,  11  Vt.  116,  34  Am.  Dec.  672.  Compare  Com.  v.  Tucker- 
man,  10  Gray,  100,  and  Com.  v.  Knapp,  9  Pick.  496,  20  Am.  Dec  491. 
Embezzlement;  where  the  court,  at  p.  502,  Am.  Dec.  495,  per  Morton, 
J.,  says:  "It  is  not  because  of  any  breach  of  good  faith  in  admitting 
them,  nor  because  they  are  extorted  illegally  (though  there  may  be 
cases  in  which  this  would  exclude  them,  as  where  a  magistrate  puts 
the  accused  upon  his  oath),  but  the  reason  is  that  in  the  agitation  of 
mind  in  which  the  party  charged  is  supposed  to  be,  he  is  liable  to  be 
influenced  by  the  hope  of  advantage  or  fear  of  injury  to  state  thingi 
which  are  not  true.  .  .  .  This  influence  which  is  to  exclude  the 
party's  confessions  must  be  external  influence,  and  not  the  mere  opera- 
tions of  his  own  mind." 

126.  Broken  promise  to  turn  itate's  evidenee. 

A  confession,  tliough  formally  made  in  writing  upon  the  promise 
of  the  attorney  general  that  the  accused  shall  not  be  prosecuted  if 
he  turns  state's  evidence^  becomes  admissible  against  him  in  case  of 
his  refusal  to  testify  at  the  trial  of  his  accomplice.^ 

^Com»  V.  Knapp,  10  Pick.  477,  20  Am.  Dec.  534,  640  (murder).  Compare 
Womack  v.  State,  16  Tex.  App.  178;  Lopev  ▼.  State,  12  Tex.  App.  27; 
United  States  v.  Hine,  35  Fed.  272. 

127.  Befnsal  of  promise  of  immnnity. 

The  fact  that  the  district  attorney,  while  inducing  confession  bj 
arousing  expectations  of  immunity,  expressly  refused  to  promise  it, 
does  not  entitle  the  prosecution  to  use  the  confession.^ 

'People  V.  Kurtz,  42  Hun,  335,  so  holding  under  the  provision  of  Code 
Crim.  Proc.  |  395,  excluding  confessions  made  under  a  stipulation  of  the 
district  attorney  not  to  prosecute. 

And  the  hope  of  immunity  where  no  promise  has  been  made  is  not  sadi 
inducement  as  to  make  inadmissible  a  confession  by  defendant  charged 
with  murder.    State  v.  Qriffin,  48  La.  Ann.  1409,  20  So.  905. 

128.  Encouraging  to  tell  the  trnth. 

A  simple  encouragement  to  tell  the  truth,  as  distinguished  from 
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an  encouragement  to  confess,  does  not,  even  at  common  law,  render 
the  confession  consequently  made  inadmissible.^ 

Waekson  v.  Btate,  29  Tex.  App.  45S,  16  S.  W.  247;  State  t.  Meekina,  41 
La.  Ann.  543,  6  So.  822;  Hardy  ▼.  United  States,  3  App.  D.  C.  35; 
People  V.  Smith,  3  How.  Pr.  226  (a  confession  made  after  the  constable 
who  had  arrested  accused  had  said  to  him:  "If  you  burnt  the  barn 
you  had  better  tell  me  of  it/'— held  properly  admitted,  it  appearing 
that  the  confession  was  made>,  not  to  the  constable,  but  to  another  per- 
son who  had  held  out  no  inducement.  The  court  said :  Tn  the  present 
case  there  was  no  advice  to  the  prisoner  to  make  a  general  confession; 
certainly  none  to  make  a  confession  that  was  untrue."  And  the  court 
distinguished  People  v.  Ward,  15  Wend.  231,  saying:  "In  that  case 
there  was  an  unqualified  inducement  held  out  by  the  committing  magis- 
trate that  it  would  be  better  for  the  prisoner  to  make  a  full  confes- 


sion." 


In  Beg,  v.  Reeve,  12  Cox  C.  G.  179,  two  small  boys  were  in  custody  on  sus- 
picion of  obstructing  a  railway  train,  and  the  mothers  and  a  policeman 
were  present.  One  of  the  mothers  said:  '^ou  had  better,  as  good 
boys,  tell  the  truth,"  whereupon  the  boys  both  confessed.  It  was  held 
admissible.  The  inducement  here  was  what  a  mother  would  say  to  her 
son.    Conviction  affirmed. 

In  Matthetce  v.  State,  9  Lea,  128,  42  Am.  Rep.  667,  it  was  held  that  to  say 
to  the  prisoner  that  "an  honest  confession  is  good  for  the  soul"  is  not 
such  a  promise  of  temporal  benefit  or  discharge  from  punishment  for 
the  crime  charged  as  wiU  render  a  confession  inadmissible. 

In  Com,  V.  Preeoe,  140  Mass.  276,  5  N.  E.  494  (arson),  there  was  some 
conflict  as  to  whether  the  officer  to  whom  the  confession  was  made  said 
to  the  prisoner,  "You  had  better  tell  about  it,"  or  merely  asked  him  to 
tell  the  truth;  and  the  court  held  that  it  could  not  say,  as  a  matter  of 
law,  that  the  decision  of  the  judge  in  admitting  the  evidence  was  er- 
roneous, basing  its  conclusion  on  the  presumption  that  he  properly  left 
it  to  the  jury  to  determine  whether  the  confession  was  voluntary, — 
Citing  Com,  v.  Nott,  136  Mass.  269,  and  Com,  v.  Smith,  119  Mass.  305. 

In  Reg,  v.  Hatts,  49  L.  T.  N.  S.  780,  the  prosecutor,  before  two  policemen, 
said  to  two  prisoners,  his  servants:  "I  know  what  has  been  going  on 
between  you;  you  had  better  speak  the  truth."  One  of  the  prisoners 
made  a  confession.  It  was  held  that  it  was  not  admissible.  Compare 
Kelly  V.  State,  72  Ala.  244. 

A  statement  made  by  the  defendant  to  a  person  who  had  proposed  to  as- 
sist him  in  the  concealment  of  the  crime,  and  in  answer  to  such  offer, 
held  admissible  against  him,  because  it  appeared  from  the  statement 
itself  that  he  had  no  expectation  of  the  proposed  advantage.  Findley 
V.  State,  5  Blackf.  576,  36  Am.  Dec  557  558.  Murder;  new  trial 
granted  on  another  ground. 

In  the  absence  of  statute  the  test  is  to  inquire  whether  the  accused  was 

induced  to  believe  that,  whether  true  or  false,  it  was  to  his  interest  to 

make  a  confession.    People  t.  Wolcott,  51  Mich.  612,  17  N.  W.  78, 

where  persons  acting  apparently  under  authority  obtained  the  confes- 

Abb.  Cb.— 29. 
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■ion  by  maldag  aoeused  bdieive  that  he  would  get  off  easily  by  makiag 
it. 

That  a  fellow  prisoner  in  jail  with  a  defendant  charged  with  murder  told 
him  that  he  had  ''better  tell  the  truth;  the  white  folks  were  going  to 
break  somebody's  neck,"— does  not,  as  matter  of  absolute  law,  render 
inadmissible  confessions  made  then  and  there  in  the  presence  of  fellow 
prisoners  only.  Miller  v.  Btate^  04  Ga.  1,  21  S.  £.  128,  Distinguish- 
ing  Qreen  y.  State,  88  Ga.  616,  16  S.  £.  10,  on  the  ground  that  in  the 
latter  case  it  was  held  that  the  court  below  erred  in  not  excluding  a 
oonfession  which  the  accused  waa  led  to  make  l^  the  statement  tiiat 
it  might  be  best  for  him  to  tell.  In  that  case^  however,  thia  waa 
said  to  the  accused  in  the  presence  and  apparently  with  the  aaoction 
of  the  sheriff,  in  whose  custody  he  was  at  the  time,  by  a  person  who 
had  arrested  him,  and  whose  object  evidently  was  not  so  mu<^  to  as- 
certain the  truth  aa  to  obtain  a  confession  of  guilt;  and  the  accused, 
in  yiew  of  the  authority  exercised  by  these  persons,  may  have  supposed 
that  they  were  able  to  render  him  some  aid  in  relation  to  the  charge 
against  him,  and  that  it  would  be  to  his  advantage  to  follow  their  ad- 
vice and  make  such  a  statement  aa  they  desired  him  to  make. 

But  Ford  T.  State,  76  Miss.  101,  21  So.  624,  holds  that  a  confession  made 
to  the  marshal  while  defendant  was  in  his  custody,  in  response  to  his 
statement  that  it  would  be  better  for  him  to  tell  the  facts  ahout  the 
matter,  and  a  confession  made  the  next  day  and  under  the  influence  of 
such  statement,  in  the  presence  of  audi  marshal  and  other  persons, — are 
inadmissible. 

A  confession  is  not  admissible  when  made  by  a  defendant  who  sought  the 
sheriff  to  find  out  if  a  confession  would  not  be  better  for  him,  and  was 
encouraged  by  the  sheriff  to  think  that  it  would  be.  People  v.  Thomp- 
eon,  84  Cal.  698,  24  Pac  384. 

And  where  a  prisoner  sends  for  the  sheriff,  telling  him  that  he  wants  to  tell 
him  all  about  the  case^  and  the  sheriff  informs  him  that  whatever  he 
says  will  be  used  in  evidence  against  him,  but  that  if  he  will  teU  him 
all  about  it>  so  that  he  can  get  all  the  parties,  he  will  do  what  he  can 
for  him,  the  confession  is  not  admissible,  under  Tex.  Crim.  CSode,  arts. 
749,  750.    Searcy  v.  State,  28  Tex.  App.  613,  13  S.  W.  782. 

But  MauU  V.  State,  06  Ala.  I,  11  So.  218,  held  that  a  prisoner's  confessiona 
to  the  sheriff,  for  whom  he  sent^  made  upon  his  telling  the  sheriff  that 
he  sent  for  him  to  talk  to  him  about  his  case,  to  which  the  latter  an- 
swered that  he  would  listen  if  he  was  going  to  tell  the  truth,  but  if  not» 
he  did  not  want  to  hear  what  he  had  to  say,  were  voluntary  and  admis- 
sible in  evidenoei 

129.  Intoxication  at  the  time  of  oonfesrion. 

The  fact  that  the  accused  was  intoxicated  at  the  time  of  oonfes- 
sion does  not  render  the  confession  incompetent,  unless  the  intoxica- 
tion was  of  such  a  degree  as  to  incapacitate  him  from  making  a  nar- 
ration of  past  events  or  stating  his  own  participation  in  a  crima     In- 
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tozicatioii  short  of  that  goes  to  the  credibilily  or  weighty  not  to  the 
competency^  of  the  confession.^ 

^Siaie  v.  Berry,  50  La.  Ann.  1309,  24  So.  329;  White  v.  Biatej  32  Tex.  Crim. 
Bep.  626,  25  8.  W.  784;  lAenpo  ▼.  State,  28  Tex.  App.  179,  12  S.  W.  588; 
Com.  ▼.  Hotoe,  9  Gray,  110;  Eskridge  v.  State,  25  Ala.  30  (holding 
that  the  eonfesBions  or  admissions  of  m  party  are  not  necessarily  in- 
admissible because  by  reason  of  intoxication  he  is  unable  to  comprehend 
the  effect  of  the  admissions,  or  to  give  a  true  account  of  the  occurrence 
to  which  they  have  reference) ;  State  T.  Qrear,  28  Minn.  426,  41  Am. 
Rep.  296,  10  N.  W.  472  (holding  that  it  was  not  error  to  refuse  to  allow 
accused  to  call  other  witnesses  to  prove  intoxication,  before  the  confes- 
sion should  be  received, — Citing  and  relying  on  Com.  v.  Howe,  9  Gray, 
110). 

In  Finch  v.  State,  81  Ala.  41,  1  So.  565,  Somerville,  J.,  says:  "There  is  no 
rule  of  law  which  compels  jurors  to  believe  confessions  made  by  a  de- 
fendant when  he  is  sober,  in  preference  to  those  of  a  contradictoay  char- 
acter made  when  drunk.  The  relative  credibility  of  the  statements  is  % 
question  for  the  jury." 

130.  —  liquor  f  vmuhed  by  officer. 

The  fact  that  the  accused  was,  at  the  time  of  the  confession,  under 
the  influence  of  liquor  supplied  to  him  by  the  officer  having  him  in 
custody,  does  not  alone  make  the  confession  inadmissible.^ 

^Jefferde  v.  People,  5  Park.  Grim.  "Bap,  522,  561  (not  a  ground  for  striking 
out  confession  that  the  officer  to  whom  it  was  made  had  ingratiated 
himself  into  the  friendship  of  the  accused,  and  had  freely  supplied  him 
with  liquor  for  the  purpose) ;  People  v.  Ramireg,  56  Cal.  533,  38  Am. 
Bep.  73;  Balbo  v.  People,  80  N.  T.  485. 

131.  Improper  influence  presumed  to  continue. 

A  confession,  though  apparently  freely  made,  is  prima  facie  incom- 
petent if  it  be  shown  that  the  accused  made  a  previous  confession 
which  was  not  voluntary.^ 

In  such  ease,  however,  the  second  confession  may  be  shown  to  be 
competent  by  evidence  that  the  improper  influence  had  meanwhile 
ceased  to  operate.^ 

§ 

^Barnes  v.  State,  36  Tex.  356;  Coffee  v.  State,  25  Fla.  501,  6  So.  493;  State 
V.  Drake,  82  N.  C.  592;  State  v.  Brown,  73  Mo.  631.  Contra,  of  confes- 
sions to  different  persons,  MeAdory  v.  State,  62  Ala.  154. 

According  to  Shrivers  v.  State,  7  Tex.  App.  450,  a  confession,  incooi- 
petent  because  not  voluntary  when  originally  made,  cannot  be  put 
in  evidence  against  the  accused  by  proving  that  it  was  repeated 
in  his  presence,  while  be  was  still  in  custody,  and  that  he  made  no  reply. 
But  this  was  held  on  the  ground  that  his  condition  as  a  prisoner  pro- 
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tecta  him  from  such  stmtoments,  aren  if  made  by  himself — a  rule  not 
now  generally  in  force. 

A  confession  may  be  receiyed  in  eyidence^  although  promises  or  threats 
were  used  by  persons  in  authority,  if  their  influence  was  wholly  done 
away  with  before  the  confession  was  made.  Early  v.  Com.  86  Va^  921» 
11  S.  E.  795. 

And  a  confession  made  in  the  presence  of  a  sheriff,  after  the  accused  was 
duly  warned,  is  not  inadmissible  on  the  ground  that  it  was  induced  by 
promises  of  a  detectiye  who  brought  the  prisoner  from  Calumbus. 
Ohio,  to  New  York,  where  he  was  placed  in  the  hands  of  the  shmff. 
State  V.  Willis,  71  Conn.  293,  41  Atl.  820. 

*atate  y.  Ouiid,  10  N.  J.  L.  163,  18  Am.  Dec.  404  (murder;  although  the  first 
confession  may  have  been  made  under  improper  influence,  yet  if  the 
court  thinks  there  has  been  a  sufficient  lapse  of  time  to  remove  such 
influence  between  the  first  confession  and  the  one  offered  against  the 
prisoner  and  reduced  to  writing  [as  in  this  case  five  months],  such  con- 
fession subsequently  made  is  admissible).  Citing  WUUams'8  Case,  1  K. 
Y.  City  Hall  Rec.  149;  B<>werhan*9  Case,  4  N.  Y.  City  Hall  Rec.  138; 
Stage's  Case,  6  N.  Y.  City  HaU  Rec.  178;  MUligan's  Case,  6  N.  Y.  City 
Hall  Rec.  78  (confession  admitted,  and  ruling  sustained),  Disapproying 
the  rule  laid  down  by  Starkie,  Ey.  pt.  4,  p.  49,  which,  howeyer,  agrees 
with  the  dictum  in  Com.  y.  Knapp,  9  Pick.  496,  20  Am.  Dec  491,  499; 
United  States  y.  NardeUo,  4  Mackey,  603  (holding  Uiat  the  fact  that  a 
confession  by  the  prisoner,  made  early  in  the  day,  has  been  held  involun- 
tary, and  therefore  excluded^  does  not  necessarily  exclude  a  oonfeasion 
made  in  the  afternoon). 

1S2.  ftnalifieation  of  witneu  to  prove  confession. 

A  witness  cannot  testify  to  a  confession  if  he  could  not  under^ 
stand^  or  does  not  remember'  the  substance  of  all  that  he  heard  the 
accused  say  in  the  confession  and  qualifying  statements. 

But  it  is  not  necessary  that  he  should  remember  the  precise  words 
used,*  nor  that  he  should  remember  the  entire  conversation,*  nor 
that  he  should  be  able  to  swear  that  he  heard  all  that  the  accused 
may  have  said  in  the  same  conversation,  that  may  have  tended  to 
qualify  or  explain  the  confession.* 

^People  y.  Qelahert,  39  Cal.  663.  Murder;  holding  that  a  witness  who  haa 
a  yery  imperfect  knowledge  of  the  language  employed  in  the  oonyersa- 
tion,  and  who  did  not  understand  the  whole  of  the  conyersation  in  which 
the  supposed  confession  was  made  to  him  by  the  accused,  is  incom- 
petent to  testify  as  to  such  confession.  Judgment  reyersed.  Ta  the 
same  effect,  State  y.  Buster,  23  Ney.  346,  47  Pac.  194,  Contra,  in  a  case 
perhaps  distinguishable,  People  y.  Minisci,  12  N.  Y.  S.  R.  719. 

But  a  witness  is  competent  to  testify  to  a  confession  whidi  he  swears  was 
made  by  the  accused  to  a  third  person  in  the  dark,  although  he  did 
not  see  the  accused,  but  only  knew  him  by  his  yoice,  as  the  sufficiency 
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of  the  identification  is  for  the  juiy.    Fuisell  T.  Btate,  98  G«.  450,  21 
8.  E.  07. 

'Berry  t.  Com,  10  Bush,  16.  Homicide;  held  that  a  confession  cannot  he 
proved  hy  a  witness  who  does  not  remember  the  substance  of  all  that 
was  said  in  the  same  conversation.  Judgment  reversed  lor  admitting 
what  he  did  remember. 

*Btate  V.  Avery,  31  La.  Ann.  181;  Btate  t.  Deeroehee,  48  La.  Ann.  428,  19 
So.  250. 

*E8kridge  v.  Btate,  26  Ala.  30  (holding  that  evidence  of  a  confession  is  not 
inadmissible  because  the  witnesses  were  unable  to  detail  everytning 
that  was  said,  where  it  does  not  appear  that  the  account  was  garbled, 
tortured,  or  unfair) ;  Kendall  v.  Btate,  66  Ala.  492  (holding  that  a 
witness  may  testify  to  confessions  of  the  accused,  though  he  does  not 
recollect  all  the  conversation  at  the  time;  the  court  says:  "This  in  no 
manner  militates  against  the  principle  that  the  whole  of  what  the  pris- 
oner said  on  the  subject  should  be  taken  together") ;  State  T.  MadUon, 
47  La.  Ann.  30,  16  So.  566. 

*Btaie  v.  Pratt,  88  N.  C.  639. 

In  People  v.  Thome,  3  Park.  Crim.  Rep.  256,  confessions  made  to  a  police 
officer  at  the  time  of  arrest  were  held  properly  admitted  against  the  ob- 
jection that  the  prisoner  spoke  partly  in  English  and  partly  in  German, 
and  that  the  witness  did  not  understand  Qerman.  Dean,  J.,  said:  ''If 
the  witness  had  said  that  a  part  of  the  same  admission  was  in  German 
and  a  part  in  English,  I  think  the  evidence  would  have  been  inadmissi- 
ble. But  it  appears  the  admissions  were  at  the  police  office,  after  the 
prisoner  had  been  searched  and  the  bills  found;  it  does  not  appear  that 
any  portion  of  the  admissions  were  in  German."  But  the  majority  of 
the  courts  without  passing  on  this  point,  reversed  the  judgment  of  oon- 
Tiction  on  another  ground. 

133.  Confession  of  another  offenie. 

If  the  accused^  in  the  same  conversation  or  communication,  con- 
fessed not  only  the  offense  charged,  but  another  offense  also,  the 
confession  of  the  offense  charged  is  not  thereby  rendered  inadmissi- 
ble ;  but  if  that  part  be  competent  the  prosecution  has  a  right  to  prove 
the  whole.^ 

*Btate  v.  Underwood,  75  Mo.  280, 

According  to  Oore  v.  People,  162  HI.  259,  44  N.  E.  500,  a  confession  by  the 
accused  of  a  crime  other  than  that  charged,  while  not  admissible  as  a 
substantive  fact,  may,  when  not  separable  from  a  competent  confession, 
go  to  the  jury  under  cautionary  directions  from  the  court. 

134.  Qualifying  statements. 

If  a  confession  of  the  accused  is  received  in  evidence  against  him, 
he  has  a  right  to  prove  his  own  version  of  the  conversation,  which 
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tends  to  qualify  or  explain  the  confession,^  but  not  a  subsequent  con- 
versation.* 

^People  T.  PenhoUow,  42  Hun,  103;  Maok  y.  State,  48  WU.  271,  4  K.  W. 
449;  State  t.  Brown,  1  Mo.  App.  86.  The  usual  statement  of  the  nde  is 
all  that  was  said  on  the  same  subject. 

*Real  y.  People,  42  N.  Y.  270,  279,  Affirming  8  Abb.  Pr.  N.  S.  314.  Murdo^; 
although,  when  the  confessions  of  the  accused  are  given  in  evidence 
against  him,  aU  that  he  said  in  the  same  conversation,  explanatory 
thereof  and  tending  to  discharge  him  from  its  effect^  is  competent  in 
his  behalf,  yet  such  confessions  cannot  be  explained  by  other  state- 
ments in  his  own  favor^  made  on  a  different  occasion  and  at  a  subse- 
quent time.    Evidence  properly  rejected;  judgment  affirmed. 

1S6.  Testimony  of  aocnied  to  hit  own  mental  state. 

The  fact  that  a  confeesion  was  made  under  excitement^  and  while 
in  a  state  of  great  nervousness;  does  not  deprive  it  of  its  character 
as  a  voluntary  statement^ 

But  after  the  prosecution  has  introduced  his  confession^  the  ac- 
cused testifying  in  his  own  behalf  may  explain  his  mental  condition 
at  the  time  of  the  confession.* 

^State  V.  Jones,  47  La.  Ann.  1524,  18  So.  515;  People  v.  Cokahnour,  120 
Gal.  263,  62  Pac.  605;  Carlisle  v.  State,  37  Tck.  Crim.  Bep.  108,  38  S. 
W.  991 ;  Balls  v.  State  (Tex.  Crim.  App.)  40  S.  W.  801. 

^Simmons  v.  State,  61  Miss.  243,  where  it  was  held  error  to  refuse  to  allow 
the  accused  to  so  testify. 

136.  Bonbtfnl  case. 

If  there  is  a  reasonable  doubt  whether  the  confession  was  voluntary 
^    the  evidence  should  be  excluded.* 

*The  court  should  not  admit  in  evidence  a  confession,  if  it  entertains  a 
reasonable  doubt  as  to  whether  it  was  free  and  voluntary.  Hunter  ▼. 
State,  74  Miss.  515,  21  So.  305;  Ma^  v.  State,  38  Neb.  211,  56  N.  W. 
804. 

In  People  v.  Barrio,  40  Cal.  342,  a  larceny  trial,  it  was  held  that'  before 
confessions  made  to  an  officer  can  be  received  in  evidence,  it  must  np- 
pear  affirmatively  that  they  were  made  voluntarily.  Here  the  defend- 
ant's counsel,  by  a  preliminary  examination  of  the  witness,  brought  it 
out  that  it  was  doubtful  whether  the  confession  was  voluntary.  The 
oourt,  however,  admitted  it,  and  for  that  error  a  new  trial  was  gmnted. 
The  court  said:  "We  cannot  too  strongly  urge  on  the  district  attomejys 
never  to  offer  evidence  of  confessions  except  it  has  first  been  made  to 
appear  that  they  are  made  voluntarily."  The  rule  in  1  Qreenl.  Er. 
219,  was  quoted  with  approval.  And  see  dictum  in  Bllis  t.  State^  65 
44,  3  So.  188. 
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In  Hapt  ▼.  Utah,  110  U.  S.  574,  28  L.  ed.  262,  4  Sup.  Gt.  Rep.  202,  Harlan, 
J.,  well  Bays:  "The  admissibility  of  such  evidence  [of  confeeaiona]  so 
largely  depends  upon  the  special  circumstances  connected  with  the  con- 
fession that  it  is  difficult,  if  not  impossible,  to  formulate  a  rule  that 
will  comin-ehend  all  cases.  As  the  question  is  necessarily  addressed 
in  the  first  instance  to  the  judge,  and  since  his  discretion  must  be  con- 
trolled by  all  the  attendant  circumstances,  the  courts  have  wisely  for- 
borne to  mark  with  absolute  precision  the  limits  of  admission  and  ex- 
clusion." 

According  to  Burdge  v.  State,  63  Ohio  St  512,  42  N.  E.  504,  confessions 
ofiTeied  under  oonflicUng  proof  as  to  whether  they  were  or  were  not 
voluntary  may  be  considered  under  instruction  to  disregard  them  if  the 
jury  are  aaUsfied  that  they  were  involuntary. 

187.  Subsequent  diflolosnre  of  nonvolnntariness. 

Omission  to  object,  and  require  the  preliminary  question  h)  be  in- 
vestigated and  determined  before  receiving  the  evidence  of  confes- 
sion, does  not  preclude  the  defense  from  showing  afterward  that  it 
was  not  voluntary,  and  thereupon  requiring  the  evidence  to  be 
stricken  out  or  excluded  from  the  consideration  of  the  jury  by  di- 
recting them  to  disregard  it^ 

^Holland  ▼.  S^ate,  39  Fla.  178,  22  So.  298;  Metzger  v.  Btate,  18  Fla.  481; 
Boh  V.  Btate,  32  Ala.  660.  Contra,  Btate  v.  Rush,  95  Mo.  199,  8  S.  W. 
221. 

After  a  oonfession  l^as  been  admitted  by  the  court,  either  party  has  a  right 
to  produce  before  the  jury  the  same  evidence  which  was  submitted  to 
the  court  when  it  was  called  upon  to  decide  the  question  of  compe- 
tency, and  all  other  facts  and  circumstances  relevant  to  the  confession, 
or  affecting  its  weight  or  credit  as  evidence;  and  if  it  should  be  thus 
made  to  appear  at  any  time  before  the  close  of  the  evidence  that  the 
confession  was  made  under  such  circumstances  as  to  render  it  incompe- 
tent as  evidence,  It  should  be  excluded  by  the  court.  Ellia  v.  Btate,  60 
Hiss.  44,  3  So.  188. 

As  to  correcting  its  effect  by  instructions  to  the  jury,  see  poet.  Division 
XLII. 

138.  Evidence  of  intoxication  to  impair  effect  of  confession. 

When  a  confession  has  been  put  in  evidence  the  defense  may  show, 
on  cross-examination  or  by  other  testimony,  that  the  accused  was 
under  the  influence  of  liquor  when  he  made  it  ;^  but  such  evidence  is 
not  groimd  for  striking  out  the  confession,*  unless  the  intoxication 
is  clearly  shown  to  have  been  of  such  a  degree  as  to  incapacitate  him 
from  making  a  narration  of  past  events  or  to  state  his  own  partici- 
pation in  the  crime. 

^at(Ue  V.  Feltee,  61  Iowa,  495,  1  N.  W.  755,  holding  that  the  time  when  tha 
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jury  is  made  acquainted  with  the  oondition  of  the  aoeuaed,  whether  oo 
crosft-ezamiiiatioii  or  othcrwiae^  ia  immaterial. 
^Jcfferda  t.  People,  6  Park.  Crim.  Rep.  522,  561,  where  the  court,  sustain- 
ing  a  refusal  to  strike  out,  said:  "It  was  a  question  of  fact  for  the 
jury  to  determine  what  the  condition  of  the  prisoner  was  when  he  made 
the  confessions,  and  how  much  reliance  might  be  placed  in  theuL" 

139.  Croii*eTain1niiig  accused. 

Although  a  confession  has  been  excluded  as  not  voluntary,  if  the 
accused  thereafter  testifies  as  a  witness  in  his  own  behalf,  he  may 
be  cross-examined  as  to  anything  in  the  conversation  offered  as  a 
confession  which  is  inconsistent  with  his  testimony  as  a  witness.^ 

^Com,  T.  ToUiver,  119  Mass.  312. 

XIII.  Consciousness  of  guilt. 

See  also,  as  to  Admissions,  §§  41  et  seq.;  Confessions,  §§  103  et 
seq,;  Demeanor,  §  190;  Intent,  §  236;  Motive,  §  256;  Silence,  §  282; 
Tampering,  §  295. 

4    140.  General  rule. 

The  acts  and  conduct  of  a  party  at  or  about  the  time  when  he  is 
charged  to  have  committed  a  crime  are  always  received  as  evidence 
of  a  guilty  mind.^ 

^Greenfield  v.  People,  86  N.  Y.  76,  S.  C,  with  note,  39  Am.  Rep.  636,  640 
(murder, — Citing  Rosooe,  Crim.  Ev.  21,  22;  lAnsday  v.  People,  63  N. 
Y.  143);  Baina  r.  State,  88  Ala.  91,  7  So.  315;  Com.  v.  Hurleff,  158 
Mass.  159,  33  N.  E.  342;  State  ▼.  Furr,  121  N.  C.  606,  28  8.  £.  552. 
And  in  State  ▼.  Baldwin,  36  Kan.  1.  12  Pac.  318,  it  was  hdd  that  the 
conduct  and  doneanor  of  a  prisoner  at  the  time  of  his  arrest^  or  soon 
after  the  commission  of  the  crime,  is  admissible  to  show  a  guilty  mind, 
if  the  testimony  is  confined  to  a  reasonable  time  after  the  discovery 
of  the  crime  or  his  arrest.  It  seems  that  an  inquiry  to  a  jailer  as  to 
the  conduct  of  the  prisoner  while  in  his  charge  (a  period  of  four  months 
after  his  arrest  and  discovery  of  the  crime)  is  too  general  and  irrele- 
vant. 

Thus,  on  a  trial  for  rape,  evidence  is  admissible  that  soon  after  the  com- 
mission of  the  offense  the  defendant^  on  being  hailed  by  an  officer  while 
approaching  the  state  line,  after  a  moment's  conversation,  fired  hiB  re- 
Tolver  at  him.    State  v.  Taylor  (Mo.)  22  S.  W.  806. 

So,  the  refusal  of  a  prisoner  under  arrest,  and  who  had  been  injured  in 
resisting  arrest^  to  give  his  name,  age,  and  residence,  when  a  physician 
came  to  dress  his  wounds,  is  admissible  as  evidence  of  a  purpose  to  con- 
ceal  his  identity,  and  as  indicative  of  guilti  State  v.  Taylor,  70  Vt.  1, 
42  L.  R.  A.  673,  39  AU.  447. 


ZZXIX. — BULE8  OF  XYIDENCE.  457 

And  the  oondnct  of  defendant  charged  with  illegally  selling  intoxicating 
liquors,  in  hiding  a  bottle  of  beer  when  the  officers  were  searching  the 
premises,  is  evidence  against  her^  even  though  the  officers  had  no 
warrant  to  search  the  premises,  where  she  did  not  know  of  that  fact. 
Com,  V.  Acton,  165  Mass.  11,  42  N.  E.  329. 

And  the  officer  who  made  the  arrest  on  a  charge  of  larceny  may  testify  that 
when  he  arrested  defendant  she  had  a  basket  containing  packages  and 
bundles,  and  thrust  her  hand  into  the  basket  and  under  the  bundles; 
but  he  cannot  add  the  words  ''as  though  she  were  trying  to  conceal 
something,"  since  that  is  a  mere  inference,  and  inadmissible.  Boiling 
V.  State,  98  Ala.  80,  12  So.  782. 

In  State  v.  Luoey,  24  Mont.  295,  61  Pac.  994,  it  was  held  that  testimony  of 
the  sheriff  that,  when  arrested,  defendant  turned  away,  "as  though  ho 
was  about  to  be  devoured,"  was  admissible,  in  the  absence  of  a  specific 
objection  that  the  expression  was  vague. 

In  State  v.  Wisdom,  119  Mo.  539,  24  S.  W.  1047,  a  trial  for  murder,  the 
admission  of  evidence  that  defendant,  when  requested  with  others  to 
touch  the  body  of  the  murdered  man,  refused  to  do  so,  was  held  not 
to  be  reversible  error, — especially  as  the  only  objection  to  its  admission 
was  its  immateriality. 

141.  Befnial  to  allow  searcli. 

The  refusal  to  allow  one's  house  to  be  searched  without  warrant, — 
and  on  the  same  principle  refusal  to  submit  to  arrest  when  illegally 
attempted^ — is  not  competent  evidence  against  him  as  tending  to 
show  consciousness  of  guilt,  for  it  is  merely  the  exercise  of  a  con- 
stitutional right.^ 

'The  fact  that  defendant  resisted  arrest  with  knowledge  of  what  he  was 
being  arrested  for  is  not  admissible  as  tending  to  show  his  guilt,  where 
he  knew  that  the  arrest  was  illegal,  and  was  resisting  it  solely  on 
that  ground;  but  such  proof  is  admissible  if,  though  he  knew  the  ar- 
rest was  illegal,  he  did  not  resist  it  because  of  that  fact.  Russell  v. 
State,  37  Tex.  Grim.  Rep.  314,  39  S.  W.  674. 

Nor  is  it  oompetent  to  show  that  defendant  charged  with  murder  resisted 
an  arrest  for  another  distinct  and  subsequent  offense,  which  had  no 
connection  with,  and  could  shed  no  light  upon,  the  homicide.  State 
V.  May,  142  Mo.  135,  43  S.  W.  637. 

^Murdoch  v.  State,  68  Ala.  567. 

But  evidence  that  defendant  charged  with  stealing  com  said  to  persons 
proposing  to  search  his  comcrib,  that  the  key  had  been  lost  or  mislaid, 
is  admissible  in  connection  with  evidence  that  the  stolen  com  was  found 
therein.    Hubbard  v.  State,  107  Ala.  33,  18  So.  225. 

142.  Falsehood. 

Evidence  of  falsehood  on  the  part  of  the  accused  in  giving  an  no- 
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count  of  himself,  or  of  the  transaction  or  his  relation  to  it,  is  com- 
petent as  affording  a  legitimate  presumption  of  guilt.^ 

For  this  purpose  the  prosecution  may  prove  such  declarations  of 
the  accused,  and  then  prove  their  falsity.^ 

^It  may  be  shown  that  an  accrued,  when  charged  with  the  crime,  denied 
the  charge  bj  asserting  a  falsehood.  Bta4e  v.  Bradley,  64  Vt.  466,  24 
Atl.  1053. 

'fFhe  resort  to  falsehood  and  evasion  by  one  accused  of  a  crime  affords  of 
itself  a  presumption  of  evil  intentions,  and  has  always  been  considered 
proper  evidence  to  present  to  a  jury  upon  the  question  of  the  guilt  or 
innocence  of  the  person  accused."  Ruger^  Ch.  J.,  in  People  v.  Con- 
roy,  97  N.  Y.  62,  80. 

In  Btate  v.  Bmith,  5  Day,  175,  5  Am.  Dec.  132,  a  prosecution  for  passing 
counterfeit  money,  it  was  held  proper  to  admit  evidence  of  the  prisoner's 
conversation  with  a  person  who  had  passed  other  counterfeit  monej, 
the  conversation  consisting  in  the  prisoner's  denying  that  he  knew  such 
person,  although  he  had  entered  the  town  where  the  money  was  passed 
in  his  company.  The  prisoner's  Boienter  must  be  proved,  and  this  is 
one  of  the  best  ways  of  doing  it. 

That  the  accused  falsely  represented  himself  to  be  the  payee  of  a  forged 
note  is  a  circumstance  tending  to  impeach  the  good  faith  of  the  transac- 
tion; and  to  justify  the  inference  that  he  knew  that  one  of  the  maker's 
names  was  forged,  see  State  v.  Williams,  66  Iowa,  573,  24  N.  W.  52. 

^People  V.  Arnold,  43  Mich.  303,  38  Am.  Rep.  182,  5  N.  W.  385  (opinion  by 
Cooley,  J.,  reviewing  cases,  and  holding  that  a  statem^it  made  by  a 
defendant  in  his  own  behalf,  on  the  first  trial,  may  be  put  in  evidence 
by  the  prosecution  on  the  second  trial,  for  the  purpose  of  proving  its 
falsity) ;  Coleman  v.  People,  58  N.  Y.  555.    See  also  infra,  §S  207-i301. 

As  to  false  theory  of  defense^  see  post.  Division  XLII.,  f  89. 

143.  Confronting  with  consequences  of  crime. 

Evidence  of  the  conduct^  appearance^  and  bearing  of  the  accused , 
when  confronted  with  the  scene  or  the  results  of  the  offense,  is  oom- 
petent  against  him,  although  he  maj  have  been  under  arrest  at  the 
time.* 

^Handline  v.  State,  6  Tez.  App.  847;  State  v.  Broughton,  29  N.  G.  (7  Ired. 
L.)  96,  45  Am.  Dec.  507  (murder;  held  that  the  testimony  of  the  pris- 
oner on  an  examination  before  the  grand  jury  who  were  investigating 
the  offense  generally,  with  a  view  to  discover  the  perpetrator  of  the 
murder,  and  not  to  fix  it  upon  the  prisoner,  his  manner  when  being  ex- 
amined before  them,  his  anxiety  to  fix  the  crime  on  someone  dse,  are 
admissible  against  him). 

J    144.  Flight. 

Evidence  of  the  flight  of  the  accused,  or  his  concealment  of  him- 
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self,  or  evasion  of  arrest,  is  always  competent,*  at  least  on  the  ques- 
tion whether  he  was  the  one  who  committed  the  act^ 

• 

Kllafke  v.  Btate,  78  Ala.  474^  56  Am.  Rep.  45  (homicide).  See  also  8 
Grim.  L.  Mag.  19,  where  the  headnote  says:  "Any  conduct  on  the  part 
of  the  accused  indicating  a  consciousness  of  guilt,  such  as  flight,  conceal- 
ment, etc.,  is  competent  against  him") ;  Ryan  ▼.  People,  79  N.  Y.  593, 
Affirming  19  Hun,  188  (assault  and  battery.  "The  evidence  that  the 
defendant  made  an  effort  to  keep  out  of  the  way  of  the  sheriff  was  very 
slight,  if  any,  evidence  of  guilt.  There  are  so  many  reasons  for  such 
conduct,  consistent  with  innocence,  that  it  scarcely  comes  up  to  the 
standard  of  evidence  tending  to  establish  guilt;  but  this  and  similar 
evidence  has  been  allowed  upon  the  theory  that  the  jury  will  give  it 
such  weight  as  it  deserves,  depending  upon  the  surrounding  circum- 
stances. It  was  not  error  to  admit  it") ;  People  v.  Taylor,  3  N.  Y. 
Grim.  Rep.  297  ("The  conduct  of  a  person  charged  with  crime,  im- 
mediately after  the  commission,  is  always  the  proper  subject  of  in- 
quiry. If  he  attempts  to  run  away,  or  hide  and  evade  the  officer,  it 
is  a  circumstance  proper  to  go  to  the  jury."  Here  the  accused  having 
on  cross-examination  denied  that  he  was  under  a  bed  when  arrested, 
it  was  held  not  error  to  allow  the  prosecution  on  the  rebuttal  to  show 
that  he  was) ;  People  v.  Ogle,  4  N.  Y.  Grim.  Rep.  349  (not  error  to  ad- 
mit evidence  designed  to  show  flight  on  the  part  of  the  accused  to  avoid 
the  consequences  of  the  offense  charged) ;  State  v.  Frederic,  69  Me. 
400  (evidence  that  the  defendant,  when  about  to  be  arrested  by  the 
officer,  outran  and  for  the  time  escaped  him,  is  admissible  without  proof 
that  he  had  been  informed  "that  he  was  to  be  arrested  on  this  identical 
charge."  Its  weight  is  for  the  jury.  Exceptions  overruled.  A  trivial 
case).  And  for  other  cases  recognizing  this  rule,  see  Allen  v.  United 
States,  164  U.  S.  492,  41  L.  ed.  528,  17  Sup.  Gt.  Rep.  154;  Staie  v.  Van 
Winkle,  80  Iowa,  15,  45  N.  W.  388;  State  ▼.  Whitson,  111  N.  G.  695, 
16  S.  E.  322;  State  v.  Kent,  6  N.  D.  516,  sub  nom.  State  v.  Pancoast, 
35  L.  R.  A.  518,  67  N.  W.  1052;  Buchanam^  v.  State  (Tex.  Grim.  App.) 
62  8.  W.  769;  Benry  v.  State  (Tex.  Grim.  App.)  43  8.  W.  340;  State 
v.  Potter,  108  Mo.  424,  22  S.  W.  89.  Gompare  State  ▼.  Marshall,  115 
Mo.  383,  22  8.  W.  452,  holding  that  flight  immediately  after  the  oc- 
currence is  no  evidence  of  g^iilt,  unless  the  defendant  fled  to  avoid  ar- 
rest. 

Property  found  on  the  line  of  flight  competent.  McConkey  t.  Com.  101 
Pa.  416. 

'State  V.  Melton,  37  La.  Ann.  77;  People  v.  Winthrop,  118  Gal.  85,  50  Pac. 
390;  People  v.  Ah  Choy,  1  Idaho,  317  (holding  that  when  there  is  no 
question  as  to  who  did  the  act,  the  only  question  being  upon  the  degree 
of  the  offense,  the  accused  is  not  entitled  to  give  evidence  tending  to 
explain  his  flight). 

8o  is  evidence  of  his  escape  after  his  arrest.  Elmore  v.  State,  98  Ala.  12, 
13  So.  427;  State  v.  Hohgood,  46  La.  Ann.  855,  15  So.  406;  State  v. 
Fitzgerald,  63  Iowa,  268,  19  N.  W.  202;  People  v.  Cleveland,  107  Mich. 
367,  65  N.  W.  216.    So  also  of  his  planning  a  flight  or  an  escape. 
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People  ▼.  Petmecky,  2  N.  Y.  Crim.  Rep.  450.  Held  not  error  to  admit 
evidence  that  the  aocuaed,  while  in  custody,  awaiting  trial,  planned  mn 
escape.  Or  attempting  it.  Clark  v.  Com,  17  Ky.  L.  Rep.  540,  32  8.  W. 
131;  State  ▼.  Hotcell,  117  Ho.  307,  23  S.  W.  263;  State  v.  Palmer,  65 
N.  H.  216,  20  Atl.  6;  Russell  y.  State,  38  Tex.  Crim.  Rep.  590,  44  a  W. 
159;  Ryan  T.  State,  83  Wis.  486,  53  N.  W.  836. 
This  rule  does  not  depend  on  the  circumstances  being  part  of  the  res  gest4B 
of  any  fact  in  evidence^  but  on  the  tendency  of  such  conduct  to  show  a 
consciousness  of  guilt.  People  ▼.  Stanley,  47  Cal.  113,  17  Am.  Rep.  401 
(robbery) ;  People  ▼.  Welsh,  63  Gal.  167  (holding  that  the  conduct  of 
a  party,  both  before  and  after  the  principal  fact  in  issue,  is  admissible^ 
not  as  part  of  the  res  gestae,  but  aa  a  circumstance  connected  with  the 
act  indicating  the  guilty  intent). 

146.  TJnsuceesifiil  inquiry. 

For  the  purpose  of  proving  flight  or  concealment,  it  is  competent 
to  prove  inquiries  made  for  the  accused  at  his  reputed  residence  and 
his  accustomed  places  of  resort,  and  at  places  to  which  it  was  rea- 
sonably presumed  he  had  gone ;  and  that  he  could  not  be  found  there.^ 

^People  V.  Ogle,  104  N.  Y.  611,  11  N.  E.  53,  Affirming  4  N.  Y.  Crim,  Rep. 
340  (murder;  it  being  claimed  by  the  prosecution  that  the  defendant 
fled  after  the  homicide;  held  not  error  to  allow  the  prosecution  to  give 
evidence  of  such  acts  of  the  officers  on  seeking  for  him  to  arrest  him ) ; 
Sylvester  ▼.  State,  72  Ala.  201;  Koch  t.  State,  115  Ala.  99,  22  So.  471; 
State  v.  Lucey,  24  Mont.  295,  61  Pac.  994.  In  Clarke  v.  State,  78  Ala. 
474,  56  Am.  Rep.  45,  a  homicide  trial,  it  waa  held  that  the  prosecutioik 
might  prove  a  conversation  between  a  wife  and  the  officer  inquiring  for 
him  with  a  view  to  his  arrest^  and  his  failure  to  disclose  himself  to 
the  officer ;  but  the  jury  should  be  instructed  to  disregard  it  as  evidence, 
unless  satisfied  that  he  heard  and  imderstood  the  purport  of  the  eoai- 
versation.    Reversed  for  failure  to  so  instruct. 

For  the  authorities  on  the  same  principle,  as  applicable  in  civil  actiona^ 
see  1  Abbott,  New  Pr.  ft  Forms,  649. 

8o,  evidence  that  the  sheriff  had  warrants  for  the  arrest  of  defendant  in 
his  hands  during  three  years,  and  had  made  diligent  inquiiy  as  to  his 
whereabouts  in  the  county,  and  failed  to  find  him,  is  admissible  to  show- 
defendant's  fiight.    Hen/ry  v.  State  (Te3L  Crim.  App.)  43  S.  W.  340. 

But  evidence  on  trial  for  larceny,  by  witness,  that  he  looked  for  defendant 
three  days  when  tiying  to  arrest  him  for  the  theft,  is  inadmissiblo- 
without  further  proof  tending  to  show  that  he  concealed  himself  from 
a  consciousness  of  guilt.    UcMunn  v.  State,  113  Ala.  86,  21  So.  418. 

Kor  is  it  competent  for  a  marshal  to  testify  that  he  had  been  looking  for 
defendant  about  two  weeks  before  he  learned  of  the  theft  of  a  horse,  with 
which  the  defendant  is  charged,  as  tending  to  show  the  flight  of  defend- 
ant, it  appearing  that  he  was  looking  for  him  on  account  of  another 
charge.    People  v.  Yidal,  121  CaL  221,  53  Pac.  558. 
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146.  Xeaiui  of  flight. 

Circumstantial  evidence  of  the  means  apparently  used  in  flight  or 
escape  is  proper.^ 

^8taie  t.  Fitzgerald,  63  Iowa,  268,  19  N.  W.  202,  holding  that  evidence 
showing  that  a  hole  was  made  in  the  wall  of  the  jail  where  the  prisoner 
was  confined,  and  that  afterwards  he  was  at  liberty, — is  sufficient  to 
authorize  an  instruction  that  the  jury  might  consider  the  escape  as  a 
fact  in  the  case. 

So,  eyidenoe  ia  admissible  on  a  trial  for  murder,  that  the  prisoner  had  saws 
on  his  person  in  jail,  with  the  intent  to  make  his  escape  in  case  of  his 
conviction.    State  v.  Duncan,  116  Mo.  288,  22  S.  W.  699. 

And,  to  show  flight  after  a  homicide,  it  is  competent  to  prove  by  witnesses 
living  so  near  the  accused,  and  accustomed  to  see  him  so  often  when  at 
home  that  a  failure  to  see  him  there  would  tend  to  show  absence,  that 
he  waa  not  seen  there  after  the  killing.    CHray  ▼.  State  (Fla.)  28  So.  53. 

147.  —  occasion  of  flight. 

When  flight  is  competent  as  tending  to  show  guilt,  it  is  competent 
to  show  the  circumstances  of  the  occasion  when  the  flight  took  place.^ 

^People  v.  LocJb  Wing,  61  Cal.  380.  Assault;  not  error  to  admit  evidence  of 
a  direction  to  arrest,  which  was  immediately  followed  by  the  flight  of 
defendant. 

148.  — rebuttal. 

If  evidence  of  flight  or  concealment  has  been  given  as  tending  to 
show  guilt,  the  accused  is  entitled  to  give  evidence  in  rebuttal,  show- 
ing a  motive  consistent  with  innocence.^ 

ThoB  State  v.  Monela,  39  La.  Ann.  868,  2  So.  814,  holds  that  it  is  error  to 
exclude  evidence  offered  by  the  accused  that  he  was  very  much  excited 
at  the  time,  and  his  mother  and  brother  advised  him  to  fly. 

And  Batten  v.  State,  80  Ind.  394,  holds  that  it  is  error  to  exclude  evidence 
that  persons  present  followed  and  threatened  him  with  violence. 

And  Arnold  v.  State,  9  Tex.  App.  437,  holds  it  error  to  exclude  evidence 
that  he  was  warned  that  his  life  was  menaced  by  a  mob.  In  MoKeon 
T.  People,  1  N.  Y.  Crim.  Rep.  456,  where  the  prosecution  had  given  evi- 
dence tending  to  show  that  defendant  had  failed  to  appear  for  trial 
at  the  term  for  which  he  had  given  bail,  though  able  to  do  so,  it  was 
held  error  to  refuse  to  allow  defendant,  in  order  to  rebut  the  inference  of 
guilt  or  fear,  to  show  the  reasons  for  his  nonattendance.  In  State  v. 
MaUon,  75  Mo.  355,  it  waa  held  error  to  exclude  evidence  that  defendant 
was  maltreated  in  jail. 

And  evidence  that  defendant  was  told  that  he  had  better  run  away  if  he 
wanted  to  save  himself  from  a  mob  which  was  being  formed  to  hang  him 
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if  he  was  caught  was  held  to  be  admissible  in  explanation  of  his  flJig^ty 
in  Leicallen  v.  State,  33  Tex.  Crim.  Rep.  412,  26  S.  W.  832. 

But  Kennedy  v.  Com,  14  Bush,  340,  holds  that  "evidence  of  apprehended 
danger,  in  order  to  be  admissible  to  rebut  the  inference  of  guilt  which 
may  be  drawn  from  an  escape  and  flight,  should  show  such  danger  as 
cotild  not  have  been  readily,  efficiently,  and  with  entire  safety  provided 
against  by  the  accused,  either  by  his  own  act  or  through  the  instrumen- 
tality of  the  officers  of  the  law."  Here  it  appears  that  evidence  that  his 
escape  was  effected  through  fear  of  danger  to  his  health  from  the  odors 
of  the  jail  was  excluded.  A  new  trial,  however,  was  granted  on  other 
grounds.     See  also  State  ▼.  MeDevitt^  69  Iowa,  549,  29  N.  W.  459. 

And  in  Taylor  v.  Com,  90  Va.  109, 17  S.  E.  812,  a  murder  trial,  general  talk 
in  the  community,  that  if  certain  persons  found  defendant  th^  would 
kill  him  without  attempting  to  arrest  him,  was  held  inadmissible  to  re- 
but the  fact  of  defendant's  immediate  flight  and  concealment  and  at- 
tempt to  leave  the  state. 

And  Hoicgate  v.  United  States,  7  App.  D.  G.  217,  holds  that  evidence  that 
an  accused  who  fled  from  justice  was  aided  in  his  escape  by  those 
charged  with  his  safe-keeping,  and  that  he  subsequently  conversed  with 
officers  of  the  government,  is  inadmissible  to  rebut  the  presumption  of 
guilt  arising  from  his  flight. 

So,  testimony  that  defendant  seemed  afraid  is  inadmissible  to  rebut  the  in- 
ference of  guilt  afforded  by  the  fact  of  flight,  by  showing  that  it  was 
due  to  defendant's  fears  that  the  alleged  killing  would  be  summarily 
avenged,  it  being  the  witness's  mere  opinion.  Leioii  v.  State,  96  Ala. 
6,  11  So.  259. 

And  People  v.  Clark,  84  Gal.  573,  24  Pae.  313,  holds  that  a  defendant  in 
a  murder  prosecution  cannot  give  evidence  to  account  for  his  flight, 
unless  the  prosecution  prove  the  flight  as  tending  to  show  his  guilt. 

In  Golin  v.  State,  37  Tex.  Grim.  Rep.  90,  38  S.  W.  794,  it  was  held  that 
evidence  that  defendant  charged  with  murder  of  his  wife  told  a  witness 
that  the  neighborhood  in  which  the  crime  was  committed  was  a  tough 
place,  and  that  when  he  learned  that  he  had  been  charged  with  the 
crime  he  fled  from  it  because  he  was  afraid  he  would  be  mobbed,  was  in- 
admissible unless  some  part  of  such  conversation  was  brought  out  by 
the  state. 

149. refraining  from  flight,  or  returning. 

The  accused  is  not  entitled  to  show,  as  tending  to  establish  his 
innocence,  that  he  had  an  opportunity  to  escape,  but  declined  to  arail 
himself  of  it^ 

^People  ▼.  Rathhun,  21  Wend.  618,  519;  People  ▼.  Montgomery^  63  Gal. 
576;  Johneon  v.  State,  94  Ala.  35,  10  So.  667;  Kennedy  v.  State,  101 
Ga.  559,  28  S.  E.  979;  State  v.  WUkina,  66  Vt.  1,  28  Atl.  323. 

Whether  he  is  entitled  to  show  that  after  flight  he  returned — query. 
State  v.  Moncla,  39  La.  Ann.  868,  2  So.  814;  People  v.  Gardiner,  6  Park. 
Crim.  Rep.  155,  208  (murder;  held  not  error  to  exclude  evidence  offered 
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by  the  aocused  that  other  prisonerB  broke  out  of  the  jail  where  the 
Accused  waB  confiiied,  and  tried  to  induoe  him  to  go  out,  but  he  refused)  • 

160.  Explaining  absence  from  the  trial. 

The  counsel  for  the  accused  has  a  right,  when  the  accused  is  ab- 
sent from  the  trial,  and  the  trial  is  carried  on  notwithstanding,  to 
give  evidence  explaining  such  absence,  in  order  to  preclude  any  in- 
ference that  it  arose  from  consciousness  of  guilt.^ 

^8tate  em  rel.  Peacock  v.  Hitdson  County  Quarter  Beesions,  46  N.  J.  L.  112, 
Reversing  50  N.  J.  L.  34,  12  Atl.  270,  holding  it  error  to  exclude  evi- 
dence that  the  departure  of  the  accused  was  caused  by  his  insanity; 
judgment  therefore  reversed. 

XIV.  Convicts  as  witnesses. 

151.  Common-law  rule. 

At  common  law  neither  mere  verdict  of  guilty  nor  plea  of  guilty, 
unless  followed  by  sentence,  disqualifies  one  from  testifying  as  a  wit- 
ness.* 

'People  V.  MeOloin,  12  Abb.  N.  C.  172,  91  N.  Y.  241. 
The  rule  was  the  same  under  the  New  York  and  Massachusetts  statutes. 
Ibid.;  Fay  v.  Harlan,  128  Mass.  244. 

In  Pennsylvania  one  is  not  incompetent  as  a  witness  under  act  of  May  23, 
1887,  P.  L.  158,  because  he  has  been  convicted  of  murder,  and  is  under 
sentence  of  death.    Com.  t.  Clemmer,  190  Pa.  202,  42  Atl.  676. 

In  Biaie  v.  Bullivan,  20  R.  I.  114,  37  Atl.  673,  it  was  held  that  a  witness 
who  had  been  convicted  of  the  same  crime  as  that  for  which  defendant 
was  on  trial,  and  was  serving  a  life  sentence  in  the  state  prison  there- 
for, was  not  incompetent  by  reason  of  such  facts,  but  the  weight  of  his 
testimony  was  for  the  jury. 

In  Btanley  v.  State,  39  Tex.  Grim.  Rep.  482,  46  S.  W.  645,  a  witness  was 
held  not  to  be  disqualified  because  of  a  conviction  of  a  felony,  until 
sentence  had  been  passed  upon  and  accepted  by  him,  or,  if  he  had 
appealed,  until  the  affirmance  of  the  judgment,  under  Tex.  Pen.  Code, 
art.  27,  providing  that  an  accused  person  is  termed  a  convict  after  final 
condemnation  by  the  highest  court  of  resort'  which  has  jurisdiction  of 
his  case,  and  to  which  he  may  have  thought  proper  to  appeal. 

Under  Fla.  Rev.  Stat.  S  1096,  which  provides  that  persons  who  may  have 
been  convicted  in  any  court  of  the  state  of  certain  designated  crimes 
shall  not  be  competent  witnesses  prior  to  sentence,  the  person  offered 
as  a  witness  is  competent,  even  though  upon  a  trial  previously  had  he 
was  found  guilty  by  the  verdict  of  a  jury.  Bishop  v.  Btate,  41  Fla.  622, 
26  So.  708. 

Under  2  Ballinger's  Anno.  Codes  A  Statutes  (Wash.)  S  5992,  providing  that 
a  person  who  has  been  convicted  of  perjury  shall  not  be  a  competent  wit- 
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ness  unless  the  ooliTiction  shall  have  been  reversed,  or  he  shall  htvt 
received  a  pardon,  one  who  has  been  convicted  of  perjury  is  incompetent 
pending  appeal  on  the  ground  that  the  judgment  of  conviction  was  ab- 
solutely void,  as  such  judgment  is  conclusive  against  oollateral  attadc. 
8tat€  V.  Harrtu,  22  Wash.  57«  60  Pac.  58. 

Under  W.  Va.  Code,  chap.  152,  $  17,  providing  that  a  person  convicted  of 
felony  shall  not  be  a  witness,  unless  he  has  been  pardoned  or  punished 
therefor,  but  that  a  person  convicted  of  felony  and  sentenced  therefor, 
unless  it  be  for  perjury,  may  be  examined  as  a  witness  in  any  criminal 
prosecution,  by  leave  of  court,  though  he  has  not  been  pardoned  or  served 
out  his  sentence,  a  person  convicted  of  felony  other  than  perjury,  and 
sentenced  therefor,  may  be  examined  as  a  witness  in  a  prosecution  for 
homicide,  by  leave  of  court,  though  he  has  not  been  pardoned  or  pun- 
ished therefor.    Biate  v.  Hatfield  (W.  Va.)  37  8.  E.  626. 

152.  ConTiction;  how  ihown  as  affecting  credibility. 

Under  modem  statutes  removing  the  common-law  disqualifica- 
tion, the  previous  conviction  for  crime  of  one  called  as  a  witness  may, 
for  the  purpose  of  affecting  the  credit  due  to  his  testimony,  be  shown, 
either  by  the  record  or  by  his  cross-examination,  upon  which  he  must 
answer  any  question  relevant  to  that  inquiry;  and  the  party  cross- 
examining  him  is  not  concluded  by  his  answer  to  such  a  question.^ 

^People  V.  McGloin,  12  Abb.  N.  C.  172,  91  N.  Y.  241.  So  held  under  N.  Y. 
Code  Civ.  Proc.  S  832;  Com.  v.  Ford,  146  Mass.  131,  15  X.  E.  153.  And 
see,  generally.  Civil  Trial  Brief,  chap.  VIIL.  pp.  176  et  seq^  as  to  im- 
peachment of  witnesses. 

163.  Contradicting. 

The  record  of  a  former  conviction  received  in  evidence  cannot  be 
contradicted  by  testimony  that  the  convict  was  innocent* 

H)otn,  V.  Gallagher,  126  Mass.  54.  See  also  Myers  v.  State,  02  Ind.  390, 
holding  that  it  cannot  be  attacked  collaterally. 

XV.    COBPUS  DELICTI. 

164.  Corpm  delicti,  what  is. 

For  the  purposes  of  determining  the  order  and  competency  of 
proof,  the  corpus  delicti  involves  two  elements:  (1)  Injury  to  a  spe- 
cific person,  property,  or  right,  or  a  violation  of  statute;  and  (2) 
criminal  agency  of  some  one  in  producing  that  injury  or  violation.^ 

^The  cases  of  State  v.  Dickson,  78  Mo.  438,  and  Lovelady  v.  State,  14  Tex. 
App.  546,  treating  the  agency  of  the  accused  as  one  element  in  the 
corj^us  deUcti,  are  not  in  harmony  with  the  general  use  of  that  pfanae. 
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The  oarpua  dcUoti  in  murder  is  a  oompound  fact>  made  up  of  death  as  a  re- 
sult, and  criminal  agency  of  another  person  as  means."  Ruloff  v. 
People,  18  N.  Y.  179,  192;  People  ▼.  Bennett,  49  N.  Y.  137,  143. 

^A  oorpue  delicti  is  always  made  up  of  two  elements,  in  respect  to  which 
there  is  an  important  distinction  which  should  never  be  overlooked 
in  an  investigation  of  this  kind.  In  felonious  homicides  they  consist^ 
first,  of  the  fact  of  death;  and,  secondly,  of  other  facts  and  circum- 
stances showing  the  criminal  agency  of  another;  and  in  all  cases  the 
former  constitutes  the  basis  of  the  latter  inquiry,  and  in  general  ougbt 
to  be  first  proved.  And  even  supposing  that  a  free  and  voluntary  con- 
fession may,  imder  some  circumstances,  be  sufficient,  as  where  the  body 
has  been  destroyed  by  fire,  or  consumed  by  chemical  means,  or  sunk  in 
the  sea  after  life  was  extinct,  yet  it  could  only  be  so  where  the  par- 
ticulars given  in  the  confession  itself  furnish  the  most  satisfactory 
proof  that  the  party  confessing  had  full  knowledge  that  death  had 
actually  taken  place  through  his  own  acts.  No  such  question  arises  in 
this  case,  and  therefore  we  forbear  to  pursue  the  inquiry.  Where  the 
fact  of  death  is  fully  proved  by  other  evidence,  no  reason  is  perceived 
why  the  free  and  vcUmtary  confession  of  the  party,  if  deliberately 
made,  may  not  be  sufficient  to  establish  the  other  element  of  the  corpus 
delicti,  provided  it  satisfactorily  appear  that  other  evidence  does  not  ex- 
ist." United  States  v.  WUliama,!  Cliff.  5,  26  Fed.  Gas.  No.  16,707,  where, 
accordingly,  the  coiurt  did  not  pass  on  the  question  whether  a  free  and 
voluntary  confession,  deliberately  made,  would  be  sufficient  without 
corroboration,  as  many  facts  were  proved  independently  of  the  confes- 
sion, tending  to  show  that  a  crime  had  been  committed.  This  was  a 
case  of  homicide  on  the  high  seas,  and  the  body  was  thrown  overboard. 

155.  Order  of  proof . 

In  homicide — and  the  same  rule  is,  in  the  discretion  of  the  court, 
applicable  in  other  cases — no  evidence  against  the  accused  is  com- 
petent until  proof  of  the  corpus  delicti  has  been  given.^ 

^People  V.  HaU,  48  Mich.  482,  42  Am.  Bep.  477,  12  N.  W.  665,  holding  it 
error  to  disregard  the  rule  requiring  the  corpus  delicti  to  be  shown  be- 
fore any  other  testimony  is  directed  against  the  prisoner.  The  court 
says :  "In  many,  and  perhaps  in  most,  cases,  the  order  of  proof  is  not 
yery  essential.  But  in  cases  of  homicide,  and  in  others,  where  justice 
demands  it,  the  prosecution  should  not  be  allowed  to  proceed  further 
until  the  death  and  its  character  shall  have  been  shown,  as  far  as  the 
testimony  can  be  separately  given,  and  especially  so  far  as  can  be  shown 
from  the  post-mortem  examination."  Hence,  held  that  in  homicide 
evidence  of  malice  on  the  part  of  the  accused  is  improper  before  the 
fact  of  death  by  criminal  means  has  been  shown. 

8o,  on  a  trial  for  wife  murder,  where  evidence  of  the  intimacy  of  accused 
with  another  woman  was  prematurely  admitted.  People  v.  Millard, 
53  Mich.  07,  18  N.  W.  562. 

But  evidence  of  pregnancy  of  the  deceased  by  accused  was  held  admissi- 
ble, not  as  going  to  his  motive,  but  as  appertaining  directly  to  the  cause 
of  death,  in  People  v.  Aikin,  66  Mich.  460,  33  N.  W.  821. 
Abb.  Cb. — 30. 
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Carl  T.  state,  125  Ala.  89,  28  So.  605,  and  People  t.  Bess,  85  Mich.  128,  49 
N.  W.  181,  hold  that  error,  if  any,  in  admitting  evidence  of  confessions 
before  proof  of  the  corpus  delicts  ^  cored  by  the  subsequent  introduc- 
tion of  such  evidence. 

And  PeopU  v.  Swetland,  77  Mich.  63,  43  N.  W.  779,  and  People  v.  WhUe- 
man,  114  Cal.  338,  40  Pac.  99,  hold  that  no  prior  proof  of  the  corpus 
delicti  is  necessaiy  in  order  to  admit  admissions  of  a  person  charged 
with  forgery. 

166.  Eridence  of  eorpiu  delicti  not  izLCompetent  merely  because  lelatinff 
to  the  acenied. 

To  establish  the  corpus  delicti,  evidence  of  the  condition  of  the 
person  or  object  on  which  the  alleged  criminal  act  was  done,  preced- 
ing and  leading  up  to  the  alleged  act,  is  competent,^  and  the  connected 
conduct  of  the  accused,  if  part  of  such  evidence,  is  not  to  be  ex- 
cluded merely  on  the  ground  that  the  corpus  delicti  must  be  proven 
before  evidence  connecting  the  accused  can  be  received.* 

'People  ▼.  Aikin,  60  Mich.  460,  33  N.  W.  821. 

'People  V.  Aikin,  66  Mich.  460,  33  N.  W.  821;  People  v.  O'Veil,  109  N. 
Y.  251,  16  N.  E.  68  (bribery;  where  the  court  says:  "Proof  of  tho 
corpus  delicti  was  in  this  case  the  same  thing  as  proof  of  the  defend- 
ant's  connection  with  the  crime.  The  one  could  not  exist  without  the 
other"). 

And  in  State  v.  Davis,  48  Kan.  1,  28  Pac.  1092,  it  is  held  that  evidence 
tending  to  prove  both  the  corpus  delicti  and  defendant's  guilt  maj  be  in- 
troduced  at  the  same  time  on  a  murder  trial,  where  the  oorpiM  d^ieti 
cannot  well  be  proved  except  by  evidence  tending  also  to  show  guilt. 

167.  Identification. 

Identification  of  the  person  or  property  injured  is  an  essential  part 
of  tlie  requisite  proof  of  the  corpus  delicti,  within  the  rule  as  to  order 
of  proof,  when  the  allegations  of  the  indictment  make  such  identity 
a  part  of  the  offense  charged ;  otherwise  not* 

^The  reason  is  that  it  is  as  truly  a  crime,  and  as  justly  punishable,  to 
kill  an  unknown  person  as  one  known,  to  steal  the  property  of  one  on- 
known  as  that  of  one  known.  Ignorance  of  identity  embarrasses  the 
proof,  and  may  cause  fatal  variance;  but  proof  of  corpus  delicti 
may  yet  be  complete,  unless  the  offense  charged  is  by  the  allegations  of 
the  indictment  narrowed  to  an  injury  to  a  specified  person  or  thing. 

The  authorities  that  appear  to  be  to  the  contrary  on  this  point  are  sound 
in  so  far  as  th^  hold  that  when  the  prosecution  rests  on  all^ation  or 
proof  of  injury  to  a  specified  person  or  thing,  evidence  of  identity  is 
thereby  made  an  essential  part  of  the  corpus  delictL 

See,  on  this  subject,  People  v.  Palmer,  109  N.  Y.  Ill,  16  N.  E.  529;  Com.  ▼. 
Webster,  6  Gush.  295,  52  Am.  Dec  711. 
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168.  Criminal  intent. 

Criminal  intent  is  not  an  essential  part  of  the  corpus  delicti, 
within  the  rule  as  to  order  of  proof.  It  is  commonly  involved  in  the 
proof  of  carpus  delicti;  not,  however,  because  it  is  a  part  thereof, 
but  because  the  same  evidence  which  proves  the  corpus  delicti  usn- 
ally  raises  a  presxmiption  of  criminal  intent  But  the  proof  of  cor- 
pus delicti  msLj  be  complete  without  it,  and  often  is.^ 

'ThuB,  in  homicide,  eyidence  that  the  deceasedi  an  unknown  man,  fell  in 
the  highway,  mortally  wounded  by  a  bullet  from  an  unknown  source, 
and  died,  completes  the  proof  of  corpiM  delicti  (subject  to  a.question  of 
variance  if  he  is  alleged  in  the  indictment  to  be  a  person  known) ;  yet 
it  raises  no  presumption  as  to  whether  the  shooting  was  accidental  or 
intentional,  and  does  not  point  to  the  accused  as  the  one  who  did  it. 
Those  elements  of  proof — ^identity  of  the  injured,  connection  of  the  ac- 
cused, and  criminal  intent — ^may  then  be  shown  in  any  way, — by 
confession  or  circumstantial  evidence.  For  an  illustration,  see  People 
V.  Woody,  45  Cal.  289;  Campbell  v.  People,  16  111.  17,  01  Am.  Dec  49. 

169.  Circumstantial  evidence. 

Circumstantial  evidence  of  the  corpus  delicti  is  competent* 

^Mlanin  ▼.  State,  125  Ala.  64,  28  So.  92;  HoUand  v.  Bta4e,  89  Fla.  178,  22 
So.  298;  Camphell  v.  People,  159  111.  9,  42  N.  E.  123;  La^tghUn  v.  Com. 
18  Ky.  L.  Rep.  640,  37  8.  W.  590. 

But  it  is  rarely  if  ever  sufficient  alone.  See  the  following  cases:  United 
States  V.  Williame,  1  Cliff.  5,  21,  Fed.  Cas.  No.  16,707  (where  the  homi- 
cide was  on  the  high  seas,  and  the  body  thrown  overboard ) ;  People  v. 
Alvxso,  55  Gal.  230  (where  the  body  had  been  consumed  in  a  fire  set  l^ 
accused) ;  Staie  v.  WilUame,  52  N.  C.  (7  Jones  L.)  446,  78  Am.  Dec  248 
(where  charred  bones  of  a  human  being  were  found  in  the  ashes 
of  a  wood  pile) ;  McCulloch  ▼.  8ta4e,  48  Ind.  109  (where  a  human  skele- 
ton was  found,  not  quite  entire,  of  the  sex  of  the  person  charged  to  have 
been  murdered,  and  corresponding  to  his  size,  and  with  the  skull  per- 
forated and  cut). 

In  People  v.  Wileon,  3  Park.  Crim.  Rep.  199,  207,  Strong,  J.,  said,  charging 
the  jury,  that  ordinarily  there  could  be  no  conviction  of  murder  until 
the  body  of  deceased  was  discov^ed.  That  there  were  several  ex- 
ceptions to  the  rule,  however,  as  where  the  murder  had  been  on  the 
high  seas,  at  a  great  distance  from  the  shore,  and  the  body  had  been 
thrown  overboard,  or  where  the  body  had  been  entirely  consumed  by 
fire,  or  so  far  that  it  was  impossible  to  identify  it.  But  that  in  the 
case  at  bar  the  exception  did  not  apply,  as  the  scene  of  the  supposed 
tragedy  was  near  the  shore,  and  there  was  strong  reason  to  suppose 
that  if  a  murder  had  been  committed,  the  body  of  the  deceased  would 
be  discovered.  This  case  is  cited  with  approval  in  Buloif  v.  People,  18 
N.  Y.  179,  188. 

And  in  People  v.  Bechtoiih,  45  Hun,  422,  it  was  held,  in  a  case  of  homicide 
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oommiitad  prior  to  the  eaactment  of  Penal  Code,  {  181,  that  it  was  com* 
petent  to  establish  the  identity  of  the  body  by  presumptive  proof.  The 
oourt  said  of  Rulofft  Case  that  "the  question  of  the  identification  of  a 
dead  body  with  the  person  named  in  the  indictment  did  not  arise  in 
the  case."  And  in  People  v.  Becktoith  the  judgment  of  conviction  was 
affirmed  against  the  objection  of  want  of  direct  proof.  And  the  oourt 
of  appeals  holds  the  same  under  that  statute.  People  v.  Beckwith^ 
108  N.  Y.  67,  15  N.  E.  53,  Affirming  45  Hun,  422.  See  also  People  v. 
Palmer,  46  Hun,  479. 

In  United  States  ▼.  Oihert,  2  Sumn.  19,  27,  Fed.  Cas.  No.  15,204,  Story,  J., 
said  of  the  proposition  that  there  ought  to  be  no  conviction  of  murder 
unless  the  murdered  body  was  actually  found:  It  ''certainly  cannot 
be  admitted  as  correct  in  point  of  common  reason  or  of  law,  unless 
courts  of  justice  are  to  establish  a  positive  rule  to  screen  persons  from 
punishment  who  may  be  guilty  of  the  most  flagitious  crimes."  See 
also  Com.  ▼.  Webster,  5  Cush.  295,  52  Am.  Dec.  711;  State  v.  Cardelliy 
19  Nev.  319,  10  Pac.  433  (grand  larceny  of  chattel;  held,  discussing 
the  principle  and  authorities  at  length,  that  direct  evidence  of  the  cor- 
pus delicti  was  not  essential.  In  this  case  pmrchasers  of  a  large  ranch, 
with  all  the  cattle  upon  it,  received  information  some  time  after  the 
purchase  that  cattle,  supposed  to  have  come  from  their  ranch,  had  been 
sold  to  a  butcher  by  one  occupying  a  neighboring  ranch ;  and  on  going 
to  the  butcher's  they  examined  the  hides  which  had  been  taken  from  five 
cattle,  and  identified  them  by  the  brands  and  earmarks  as  cattle  taken 
from  the  ranch  they  had  purchased.  The  main  question  upon  the  trial 
was  whether  this  was  sufficient  to  establish  the  corpus  delicti,  and  it 
was  held  sufficient.  It  should  be  added  that  the  cattle  in  this  case  had 
not  been  counted  at  the  time  of  purchas^  but  there  was  some  evidence 
tending  to  show  that  these  five  did  not  belong  to  the  one  who  had  sold 
them  to  the  butcher,  nor  to  other  adjoining  owners). 

160.  Bebuttal. 

To  disprove  the  corpus  delicti  the  accused  may  contradict  what  i3 
otherwise  established  against  him  by  matter  which  in  a  civil  case 
would  amount  to  a  conclusive  admission  or  estoppel.^ 

^Btate  V.  Hutchinson,  60  Iowa,  478,  15  N.  W.  298,  and  cases  cited.    County 
treasurer  not  estopped  by  his  own  account  and  vouchers. 

161.  Opinion  evidence. 

Testimony  of  a  physician  that  from  his  examination  it  is  his  opin- 
ion that  the  miscarriage  occurred  from  some  foreign  interference  ia 
admissible  to  prove  the  corpus  delicti  of  a  charge  of  abortion.* 

^Hwttk  V.  State,  148  Ind.  238,  46  K.  E.  127,  Rehearing  denied  in  148  Ind. 
264,  47  K.  E.  465. 


ZXZIZ. BXTLES  OF  EVIDENCB.  469 

XVL    COBBOBORATION. 

182.  Order  of  proof . 

Evidence  competent  only  as  corroborative  should  not  be  received 
before  the  fact  which  it  is  intended  to  corroborate  has  been  shown.^ 

*It  38  essentially  repugnant  to  the  usages  of  courts,  and  to  the  declarations 
of  the  books  by  whose  authority  such  testimony  is  received,  that  cor- 
roborating or  confirmatory  testimony  should  precede  that  which  it  is  to 
corroborate  or  confirm.  Until  the  introductory  testimony  be  given, 
that  which  is  merely  corroborative  is  not  relevant,  and,  in  consequence, 
if  objected  to  cannot  be  admitted  without  violating  the  best  settied  rules 
of  evidence.    Burr's  Trial  (Coomb's  ed.)  149. 

That  hearsay  testimony  cannot  be  admitted  as  part  of  the  afibmative  evi- 
dence for  a  prosecution  in  a  criminal  case^  on  the  ground  that  it  is 
in  supposed  corroboration  of  the  statement  of  another  witness  which 
may  be  the  subject  of  attack  or  impeachment,  see  State  v.  Ouillory,  46 
La.  Ann.  31^  12  So.  314. 

163.  Competency  of  evidence  to  corroborate  accomplice. 

Evidence  offered  for  the  purpose  of  corroborating  an  accomplice 
is  inadmissible  xmless  it  be  legally  sufficient  to  corroborate  him  by 
showing  such  acts  or  admissions  of  the  accused,  or  such  participa- 
tion with  the  accomplice  at  some  stage  of  the  transaction,  as  tend  to 
prove  the  guilt  of  the  accused.* 

*Oom.  V.  Boaworth,  22  Pick.  307;  Com.  v.  Holmes,  127  Mass.  424,  8.  C, 
with  note,  34  Am.  Rep.  301,  400,  404. 

So,  the  testimony  of  an  accomplice  may  not  be  corroborated  by  proving 
statements  that  he  made  in  the  absence  of  the  party  against  whom  he 
is  testifying.     Clay  v.  State,  40  Tex.  Crim.  Rep.  556,  51  S.  W.  212. 

And  on  a  prosecution  for  adultery  previous  statements  made  by  the  female 
in  defendant's  absence,  that  she  was  a  married  woman,  are  inadmissible 
as  hearsay,  in  corroboration  of  her  testimony  as  an  accomplice.  WUey 
V.  State,  33  Tex.  Crim.  Rep.  406,  26  8.  W.  723. 

In  Combs  V.  Com,  16  Ky.  L.  Rep.  660,  26  8.  W.  590,  a  prosecution  for  con- 
spiring with. others  to  commit  murder,  it  was  held  that  the  testimony 
of  one  of  such  others,  who  had  been  previously  convicted  of  the  murder, 
aa  to  facts  and  circumstances  tending  to  connect  the  accused  with  the 
conspiracy,  could  not  be  corroborated  by  his  own  statements  made  to 
others  in  the  absence  of  the  accused. 

XYII.  Deolabatigns  op  thb  aoottsbd. 
See  also  supra,  §§  41,  103. 

164.  Declarations  of  the  accused  oompetent  against  him. 

The  rule  that  the  declarations  of  a  party  to  the  record,  in  respect 
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to  matters  within  his  knowledge^  or  of  which  he  may  be  presumed 
to  have  knowledge,  and  relevant  to  the  issue,  are  always  competent 
against  him, — ^is  applicable  in  crijninal  proceedings.^ 

It  allows  such  declarations  of  the  accused  to  be  proved  against  him 
for  the  purpose  of  following  them  up  with  evidence  of  their  falsity.* 

H>ii  a  trial  for  incest  the  acta  and  dedarationa  of  the  defendant  are  com- 
patent  evidence  upon  the  question  of  consanguinity.  People  ▼•  Har- 
riden,  1  Park.  Crim.  Rep.  844. 

On  a  trial  for  larceny  it  is  not  error  to  admit  evidence  of  the  acts  and 
declarations  of  the  accused  prior  to  the  commission  of  the  act,  such 
prior  acts,  etc,  being  the  means  by  which  the  money  was  obtained. 
Brulo  v.  People,  16  Hun,  119. 

And  for  other  cases  reoogniaing  this  rule,  see  Fuller  v.  State,  117  Ala.  36, 
23  So.  088;  DaMd9on  ▼.  State,  135  Ind.  254,  34  N.  E.  972;  Bunckley  t. 
State,  77  Miss.  540,  27  So.  638;  State  v.  Mowry,  21  R.  I.  376,  43  AtL 
871 ;  Maseey  v.  State,  31  Tex.  Crim.  Rep.  371,  20  S.  W.  758;  Weathenby 
▼.  State,  29  Tez.  App.  278,  16  S.  W.  823;  Muacoe  v.  Com.  87  Va.  4G0,  12 
S.  E.  790. 

But  that  declarations  made  by  defendant  charged  with  murder,  while  at- 
tempting to  qualify  himself  for  membership  in  a  supposed  band  of 
criminals,  in  regard  to  other  crimes  committed  by  him,  are  not  admia- 
sible  against  him,  see  Com,  v.  Wilson,  186  Pa.  1,  40  Atl.  283. 

*Smith  V.  State,  29  Fla.  408,  10  So.  894. 

In  Coleman  v.  People,  58  K.  Y.  555,  Affirming  1  Hun,  596,  4  Thomp.  &  C 
61,  a  trial  for  receiving  stolen  goods,  evidence  was  held  to  have  heai 
properly  admitted  of  declarations  of  the  accused  as  to  where  he  pro- 
cured the  goods,  and  the  purpose  for  which  they  were  intended,  which 
declarations  were  afterwards  proved  to  be  untrue. 

On  a  trial  for  forgery  representations  by  defendant  calculated  to  create  an 
impression  that  he  was  a  person  of  wealth  and  respectability,  made 
partly  to  a  person  afterwards  defrauded  by  the  forgery  and  partly  to 
his  brother,  who  introduced  defendant  to  the  firm  defrauded,  are  ad- 
missible in  behalf  of  the  state  in  connection  with  facts  and  circum- 
stances tending  to  prove  their  falsity.  Laacellea  v.  State,  90  Ga.  347, 
16  S.  E.  945. 

For  the  incompetency  of  such  declarations,  when  they  amount  to  confes- 
sions of  guilt,  see  supra,  f  9  103  et  seq. 

For  the  competency  of  admissions  of  distinct  facts,  see  supra,  {fi  41  et  seq. 

165.  statements  before  the  offense. 

The  statements  of  the  accused,  made  prior  to  the  offense,  and  with 
reference  to  its  future  commission,  are  not  in  the  nature  of  confes- 
sions, and  are  admissible  without  the  preliminary  proof  required  for 
a  confession.* 

^Banks  v.  State,  13  Tex.  App.  182.  Here  the  statements  were  made  in  pur* 
auance  of  a  conspiracy  with  othera. 
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JSo,  on  a  trial  for  rape,  evidence  that  about  a  month  before  the  crime  de- 
fendant said  to  another  person  "that  he  had  a  good  thing,  but  it  was 
not  black,"  is  admissible  where;,  in  connection  with  other  facts,  it  tends 
to  show  the  person  to  whom  he  referred.  Wood  t.  State,  28  Tex.  App. 
01,  12  S.  W.  405. 

And  that  declarations  of  an  accused,  preyioua  to  the  offenne  charged,  are' 
admissible  in  evidence  against  him,  if  they  express  a  menace  or  ill-will 
towards  the  party  injured,  see  Winu  ▼.  State,  90  Ala.  623,  8  So.  566. 

166.  Declarations  of  intent  in  act  abont  to  be  done. 

The  question  whether  evidence  of  a  declaration  of  the  accused  as 
to  his  intent  in  an  act  which  he  was  about  to  do  is  competent  in  his 
favor  depends  upon  whether  it  is  sufficiently  connected  with  the  act 
to  form  a  part  of  the  res  gesta.^ 

^Welch  y.  State,  104  Ind.  347,  8  N.  E.  850.  Murder;  here  no  evidence 
having  been  introduced  by  the  state  to  show  flight  or  evasion  of  arrest, 
held  that  evidence  that  the  accused  publicly  stated  his  intention  of  go- 
ing  away  to  get  work,  and  not  to  avoid  prosecution,  was  inadmissible,^ 
Citing  Hamilton  v.  State,  36  Ind.  280,  10  Am.  Rep.  22;  Awtin  t. 
Stcank,  9  Ind.  100. 

In  United  Staiea  v.  Craig,  4  Wash.  C.  C.  729,  Fed.  Gas.  No.  14,883,  a  trial 
for  conspiracy,  Washington,  J.,  charged  the  jury  that  the  dedaraUon 
of  the  accused  of  the  purpose  for  which  he  was  going  to  the  house  where 
he  was  apprehended  among  counterfeiters  was  proper  evidence  for  their 
consideration,  but  the  materiality  of  the  evidence  in  relation  to  the  inno- 
cence of  his  intention  and  acts  depended  upon  the  accordance  of  those 
declarations  with  his  subsequent  conduct;  that  if  they  believed  his 
avowal  of  his  purpose  was  insincere  they  should  disregard  his  declara- 
tion. 

167.  One  speaking  on  behalf  of  others. 

The  words  of  one  assuming  to  speak  for  himself  and  others  simi- 
larly situated,  who  are  present  and  silent^  may  be  taken  as  the  decla- 
rations of  all.^ 

^PawUng  y.  United  States,  4  Granch,  219,  2  L.  ed.  601. 

188.  Peclarationfl  of  accused  in  Ms  own  favor. 

As  a  general  rule,  a  statement  made  by  the  accused,  even  as  to 
his  own  mental  state,  is  not  competent  in  his  own  favor.  ^ 

'For  instances,  see  People  y.  Dice,  120  Cal.  189,  52  Pac.  477;  State  v.  As- 
heU,  57  Kan.  398,  46  Pac  770;  State  v.  Edward9,  112  N.  G.  901,  17  S. 
E.  621. 

In  People  y.  Montgomery,  13  Abb.  Pr.  N.  S.  207,  251,  Mullin,  P.  J.,  said: 
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"I  am  unable  to  understand  why  the  dedarationa  of  the  prisoner  as  to 
his  want  of  memory  of  the  ooeurrence,  on  the  morning  of  the  murder, 
can  be  reoeired,  so  long  as  his  declarations  in  his  own  faror  are  for  al- 
most all  purposes  properly  excluded.  The  physicians  testified  that  in 
the  condition  of  his  mind  and  body  at  the  time,  he  would  be  likdy  to 
forget, — ^it  waa  one  of  the  effects  of  the  disease  under  which  he  was  la- 
boring. This  was  all  that  was  admissible.  What  he  may  have  said  as 
to  the  forgetfulness  of  the  transactions  of  the  morning  was  wholly  in- 
competent." 

But  in  People  ▼.  Bawea,  98  Cal.  648,  33  Pac  791,  a  trial  for  murder,  a  vol- 
untary statement  by  the  defendant,  made  just  after  the  commission  of 
the  crime,  and  consistent  with  the  defense  set  up,  that  the  deceased  did 
it  himself,  was  held  to  be  admissible  in  evidence. 

169.  Except  as  part  of  the  res  gestae. 

Declarations  made  by  the  accused  as  part  of  the  res  gesUs  of  an 
act  which  is  already  properly  in  evidence  are  competent  in  his  own 
favor.* 

*See  infra,  |  266.  And  see  the  following  cases,  where  the  declarations  were 
held  incompetent  as  not  being  res  gest<E:  United  Btaies  v.  Crosa,  9 
Mackey,  365  (acts  and  declarations  of  a  person  when  he  was  arrested 
for  murder,  such  as  acts  tending  to  show  grief  or  mental  distress,  and 
declarations  that  he  did  not  shoot  deceased) ;  Stevetuon  v.  United 
States,  29  C.  C.  A.  600,  52  U.  S.  App.  647,  86  Fed.  106  (conversation 
and  declarations  of  one  accused  of  murder,  after  his  arrest) ;  State  ▼. 
Beard,  126  Mo.  548,  29  8.  W.  592  (self-serving  statements  made  by  de- 
fendant on  trial  for  murder,  two  days  after  the  commission  of  the 
crime) ;  Angua  v.  State,  29  Tex.  App.  52,  14  S.  W.  443  (acts  and  decla- 
rations of  defendant  in  the  presence  of  third  persons,  but  in  the  absence 
of  deceased,  with  respect  to  antecedent  acts  and  declarations  of  deceased 
evidencing  his  intention  to  kill  defendant) ;  Oallaher  v.  State,  28  Tex. 
App.  247,  12  S.  W.  1087  (declarations  made  by  an  accused  to  his  coun- 
sel, and  advice  given  to  him  by  the  latter  in  a  litigation  with  deceased, 
offered  to  show  an  absence  of  motive) ;  State  v.  Moore^  104  N.  C.  743, 
10  S.  £.  183  (what  a  prisoner  says  when  arrested). 

170.  —  the  spontaneous  expression  of  condition. 

The  natural  and  impulsive  utterances  of  a  person  in  apparent  suf- 
fering, made  to  those  who  are  in  attendance  or  present  in  the  per- 
formance of  offices  of  kindness,  for  the  purpose  of  giving  relief  or 
alleviation,  are  proper  evidence  of  the  actual  pressure  of  the  symp- 
toms which  the  sufferer  describes.* 

'Woodruff,  J.,  in  Teachout  ▼.  People,  41  N.  Y.  7  (on  a  trial  for  murder  by 
poisoning,  held  it  not  error  to  prove  complaints  uttered  by  deceased, 
though  not  made  to  a  physician  during  medical  treatment) ;  BUUe  ▼. 
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liackey,  12  Or.  164,  6  Pac  648  (holding  declarationfl  of  one  accused  of 
jnurder,  made  at  the  time  of  the  alleged  killing,  competent  to  prove  hia 
condition,  ills,  pains,  and  symptoms,  whether  arising  from  sickness  or 
an  injury  by  accident  or  violence  at  the  time  of  the  alleged  killing) ; 
Cam.  V.  Jardine,  143  Mass.  667,  10  N.  E.  260  (assault;  testimony  tend- 
ing to  show  that  defendant  was  acting  in  self-defense,  and  that  he  was 
severely  beaten,  having  been  admitted  without  objection,  held  competent 
to  show  that,  during  his  confinement,  he  made  complaints  of  pain). 
And  see  note  to  Traveler^  Ins,  Co.  v.  Mosley,  19  L.  ed.  U.  S.  437. 

171.  —  explanation  of  possession. 

Where  the  possession  of  property  has  been  shown  against  the  ac- 
cnsed,  as  tending  to  prove  guilt,  his  declarations  made  while  in  pos- 
session, and  tending  to  explain  his  possession,  are  competent  in  his 
own  favor.* 

^Bennett  v.  People,  06  HI.  602  (otherwise  as  to  his  statements  respecting 
the  source  of  his  title) ;  Allen  v.  State,  73  Ala.  23;  Bryant  v.  State, 
116  Ala.  446,  23  So.  40. 

TJie  declarations  of  a  defendant  who  is  found  in  possession  of  stolen  prop- 
erty, explanatory  of  his  possession,  are  for  the  consideration  of  the  jury, 
together  with  all  the  other  evidence,  in  determining  the  question  of  his 
guilt  or  innocence.    Bryant  v.  State,  116  Ala.  446,  23  So.  40. 

But  upon  a  trial  for  theft  of  a  cow,  statements  explanatory  of  his  posses- 
sion of  the  cow,  made  by  the  accused  after  he  had  sold  it  to  another, 
are  inadmissible.    Williams  v.  State,  106  Ala.  96,  17  So.  86. 

172.  —  completing  statement  already  in  evidence. 

Where  a  statement  of  the  accused  has  been  put  in  evidence  against 
him,  any  other  declaration  made  by  him  at  the  same  time,  and  tend- 
ing to  qualify  or  explain  that  which  has  been  proved  against  him,  is 
competent  in  his  favor.* 

^Pharr  v.  State,  10  Tex.  App.  485;  Wharton,  Crim.  Ev.  §  691;  Crite  v.  Com. 
(Va.)  12  Rep.  676  (murder) ;  Stevenson  v.  United  States,  29  C.  C.  A. 
600,  62  U.  S.  App.  647,  86  Fed.  106. 

XVIII.  Declarations  of  confederates. 

173.  General  rale— narrative  of  the  past. 

The  general  rule  that  when  sufficient  proof  of  a  conspiracy  has  been 
given  to  establish  the  fact  prima  facie  in  the  opinion  of  the  judge, 
the  acts  and  declarations  of  each  conspirator  in  the  furtherance  of 
the  conmion  object  are  competent  evidence  against  all,  only  applies 
to  declarations  made  in  the  furtherance  of  the  prosecution  of  the 
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common  object  or  constituting  a  part  of  the  res  gesta  of  some  act 
done  for  that  purpose,  and  already  properly  in  evidence.* 

It  does  not  admit  a  narrative  of  a  past  event,  though  made  while 
acting  in  pursuance  of  the  common  purpose,^  unless  it  was  part  of  tlie 
preconcerted  plan  that  such  narrative  should  be  given. 

^People  y.  Davis,  66  N.  Y.  96;  Hunter  v.  Btate,  112  Ala.  77,  21  So.  65;  Peo- 
ple Y.  Lane,  101  Cal.  613,  36  Pac  16;  Jenkins  ▼.  State,  36  Fla.  737,  18 
8o.  182;  Baptist  v.  State,  109  Ga.  546,  35  S.  E.  658;  State  v.  Corcoran 
(Idaho)  61  Pac.  1034;  Staie  v.  Orant,  86  Iowa,  216,  53  N.  W.  120; 
State  ▼.  McOee,  81  Iowa,  17,  46  N.  W.  764;  Staie  ▼.  Rogers,  54  Kan. 
683,  39  Pac.  219;  Com.  r.  Smith,  151  Mass.  491,  24  N.  E.  677;  People 
V.  Peckens,  153  N.  Y.  676,  47  N.  E.  883;  State  ▼.  Tumor,  119 
N.  C.  841,  25  S.  E.  810;  BevUle  v.  State,  49  Ohio  SL  117,  15  L.  R.  A. 
616,  30  N.  E.  621;  Carpenter  v.  State  (Tex.  Crim.  App.)  51  S.  W.  227; 
McKenzie  v.  State,  32  T«c.  Crim.  Rep.  668,  25  S.  W.  426;  People  ▼. 
Hampton,  4  UUh,  258,  9  Pac.  508. 

'People  ▼.  Murphy,  3  N.  Y.  Crim.  Rep.  338. 

8o,  a  statement  made  by  one  of  the  persons  engaged  in  a  robbery,  the  day 
after  the  offense  was  committed,  as  to  the  location  of  the  stoieo  prop- 
erty, is  admissible  against  another  party  to  the  robbery,  where  such 
statement  was  made  in  pursuance  of  an  agreement  between  the  party 
against  whom  it  is  offered  and  the  witness  that  the  latter  should  ac- 
company the  person  who  made  the  statement,  and  that  he  would  describe 
to  him  the  location  of  the  stolen  property,  the  property  having  been 
found  at  the  place  indicated  in  the  statement  People  ▼.  Brady  (Cal.) 
36  Pac.  949. 

And  on  a  conspiracy  to  defraud  by  forged  notes,  and  divide  the  proceeds, 
statements  by  one  of  the  conspirators,  after  the  forged  paper  was  issued, 
but  before  disposition  or  division  of  the  property  obtained  for  it,  with 
reference  to  future  contemplated  acts  to  conceal  the  fraud  so  as  to  en- 
able them  to  consummate  the  disposition  of  the  fruits  of  the  crime  and 
division  of  the  proceeds, — are  admissible  against  the  others,  although 
they  refer  to  a  past  act  committed  in  execution  of  the  oonspinu^. 
State  V.  Thaden,  43  Minn.  253,  45  N.  W.  447. 

And  where  there  is  evidence  tending  to  show  a  conspiracy  to  bum  a  house 
for  the  purpose  of  obtaining  the  insurance,  evidence  of  acts  and  decla- 
rations of  some  of  the  conspirators,  after  the  fire,  in  regard  to  the  dis- 
position of  the  property,  is  admissible  as  against  all,  as  being  in  further- 
ance of  the  common  design.  Com.  ▼.  Smith,  151  Mass.  491,  24  N.  E. 
677. 

So,  also,  acts  and  declarations  of  coconspirators  to  commit  larceny,  and 
divide  the  proceeds,  are  admissible  against  each  other,  although  made 
after  the  larceny,  when  the  objects  of  the  conspiracy  were  not  then  fully 
accomplishd  by  the  division  of  the  stolen  property.  Baker  v.  State,  80 
Wis.  416,  50  N.  W.  518. 

In  Staie  v.  Pratt,  121  Mo.  666,  26  8.  W.  666,  m  prosecution  for  forging  a 
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deed  punuant  to  a  oonapiracy  between  defendant  and  others  to  obtain  a 
loan  of  money  thereon,  evidence  of  subsequent  transactions  regarding 
the  land  trade  and  letters  between  defendant's  coconspirators  was  held 
admissible  in  eyidence  against  defendant,  where  the  criminal  design  was 
still  pending  and  unaccomplished,  although  he  was  not  shown  to  have 
been  a  participant  in  such  subsequent  transaction. 


174.  Limit  of  time. 

The  rule  does  not  admit  declarations  made  after  the  parties  ceased 
to  act  together  in  fnrtherance  of  the  common  object^ 

And  the  burden  is  on  the  prosecution  to  show  when  they  were 
made.' 

^8 tone  V.  People,  13  Hun,  2S3  (deposition  of  one  conspirator  taken  upon  his 
examination  before  a  magistrate,  upon  his  being  arrested,  incompetent 
because  made  long  after  the  accused  and  he  had  ceased  to  act  together 
in  fnrtherance  of  the  conspiracy;  conviction  reversed) ;  United  States 
V.  OMnnell,  5  Madcey,  196  (conspiracy  to  defraud;  new  trial  granted  be- 
cause the  declarations  admitted  were  after  the  act) ;  Rowland  v.  State, 
45  Ark.  135  (holding,  therefore,  that  the  flight  of  the  confederate  could 
not  be  proved  against  the  accused) ;  People  v.  Farrell,  14  Utah,  414,  40 
Pac.  703;  Broton  v.  United  States,  150  U.  S.  93,  37  L.  ed.  1010,  14  Sup. 
Ct  Rep.  37;  Everage  v.  State,  113  Ala.  102,  21  So.  404;  People  v.  Opie, 
123  Cal.  294,  55  Pac  989;  Dean  v.  State,  130  Ind.  237,  29  N.  E.  911; 
State  y.  Orant,  86  Iowa,  216,  53  N.  W.  120;  State  v.  Young,  55  Kan.  349, 
40  Pac.  669;  Twyman  v.  Com.  17  Ky.  L.  Rep.  1038,  33  S.  W.  409;  State 
y.  Palmer,  79  Minn.  428,  82  N.  W.  685;  State  v.  Harris,  150  Mo.  56,  51 
8.  W.  481;  State  v.  English,  14  Mont.  309,  36  Pac.  815;  State  v.  Hinkle, 
33  Or.  93,  54  Pac.  155;  State  v.  Bioe,  49  S.  C.  418,  27  S.  £.  452. 

So,  a  statement  by  one  of  two  persons  charged  with  homicide,  made  after 
the  killing,  and  whUe  both  were  under  arrest,  is  not  admissible  in  evi- 
dence against  the  other,  although  made  in  his  presence,  and  not  denied 
by  him.    Pryor  v.  State,  40  Tex.  Crim  Rep.  643,  51  8.  W.  375. 

*State  y.  Stair,  87  Mo.  268,  56  Am.  R^.  449,  452.  Murder;  in  order  to 
render  the  declarations  of  one  confederate  admissible  against  the  other, 
the  state  must  show  that  such  declarations  were  made  while  in  the 
proeecution  of  their  common  purpose;  and  when  the  state  fails  to  show 
when  they  were  made,  such  declarations  are  inadmissible, — Citing  Peo- 
pie  V.  Thoms,  3  Park.  Crim.  Rep.  256;  State  v.  Duncan,  64  Mo.  266. 
Kew  trial  granted. 

175.  Oidlt  of  declaranti  as  principal. 

The  rule  does  not  exclude  admissions  of  the  confederate  when 
offered  only  to  show  his  guilty  as  a  principal,  in  order  to  satisfy  the 
common-law  rule  that  the  guilt  of  the  principal  must  be  shown  on 
the  trial  of  an  accessory.^ 

^United  States  v.  HartweU,  3  Cliff.  221,  Fed.  Cas.  No.  15,318.    Here  prin* 
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cipal  and  aooesflorieB  had  been  jointly  indicted,  and,  before  ibe  jury  were 
impaneled,  the  principal  pleaded  nolo  contendere.  The  court  (Clifford, 
J.)f  Baid:  "Confessions  of  the  principal  are  certainly  admissible  to 
prove  his  own  guilt,  when  the  accessory  is  tried  with  him,  and,  if  so,  it 
cannot  be  admitted  that  the  principal  can  acquit  the  accessory,  in  cases 
where  there  is  no  other  sufficient  evidenoe  to  prove  his  own  guilt  than 
his  confessions,  by  pleading  guilty,  and  retiring  from  the  bar  under  his 
recognizance." 

But  that  declarations  of  a  codefendant,  made  after  arrest,  are  inadmissible 
in  behalf  of  the  defense  in  a  criminal  prosecution,  see  Crosby  v.  People^ 
137  111.  325,  27  N.  £.  49. 

176.  Antecedent  declarations. 

A  declaration  made  before  the  foimation  of  a  combination  is  not 
made  evidence  against  one  afterward  joining  the  combination,  un- 
less knowledge  of  the  declaration  is  brought  home  to  him.^ 

^Cow  V.  state,  8  Tex.  App.  254,  34  Am.  Rep.  746. 

But  evidence  of  what  other  conspirators  had  planned  before  defendant 
joined  them  is  admissible  against  him,  where  he  subsequently  acted  with 
them,  and  the  same  purpose  was  expressed  and  executed  while  be  was 
with  them.    Holiz  v.  State,  76  Wis.  99,  44  N.  W.  1107. 

So,  the  acts  and  declarations  of  one  of  the  members  of  a  subsequently 
formed  conspiracy  to  commit  a  crime  are  not  admissible  against  a  co- 
conspirator, although  one  who  joins  a  conspiracy  already  existent  there- 
by ratifies  any  acts  done  or  threats  previously  made  by  the  conspirators 
in  furtherance  of  a  common  design.  State  v.  Maff,  142  Mo.  135,  43  S. 
W.  637. 

177.  Offense  incidental  to  a  continuing  conspiracy. 

On  the  trial  of  an  indictment  for  an  offense  committed  pursuant 
to  a  continuing  conspiracy  for  the  commission  of  successive  offenses, 
evidence  of  such  acts  and  declarations  of  a  confederate,  though  jn&de 
after  the  consummation  of  the  particular  offense  on  trial,  is  com- 
petent^ 

^Card  V.  State,  109  Ind.  415,  9  N.  £.  591.  Forgery;  evidence  of  subsequent 
forgeries  by  same  combination  competent. 

So,  in  an  action  charging  a  conspiracy  to  rob  and  defraud  from  beginning 
to  end  of  a  transaction,  any  communications  from  one  alleged  con- 
spirator to  another,  while  the  conspiracy  was  in  progress,  and  relating 
to  its  subject-matter,  are  admissible  in  evidence  as  a  part  of  the  ree  get* 
t€B.    Zellerhaoh  v.  Allenberg,  99  Cal.  57,  33  Pac  786. 

178.  General  design  enongli. 

It  is  not  necessary  that  the  common  design  should  be  shown  to  have 
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specifically  contemplated  the  details  of  the  particular  offense  charged 
to  have  been  committed  in  pursuance  of  it 

Proof  of  a  general  design,  uniting  both  persons  in  a  common  crim- 
inal intent,  in  pursuance  of  which  the  act  charged  was  committed, 
is  enough.^ 

*In  state  v.  Morton,  27  Vt  310,  65  Am.  Dec.  201,  202,  an  indictment  of  sev- 
eral for  forgery  upon  a  bank  check,  testimony  of  an  agreement  between 
the  defendants  to  procure  money  by  means  of  forged  paper  from  banks, 
without  reference  to  any  particular  one,  is  admissible  for  the  purpose  of 
implicating  each  defendant  in  the  acts  of  the  others  in  carrying  forward 
the  common  design.  Compare  a  somewhat  similar  question  under  infra, 
S§  237-243. 

Where  there  is  sufficient  ervidence  to  justify  the  conclusion  that  several  per- 
sons were  acting  with  a  common  purpose  and  a  common  design  to  commit 
a  crime,  although  there  is  no  proof  of  a  previous  combination  or  confed- 
eracy to  commit  the  offense  in  question,  the  conduct  and  actions  of  the 
several  parties,  and  the  parte  they  severally  performed  in  the  actual 
perpetration  of  the  crime,  are  sufficient  to  make  the  acts  and  declara- 
tions of  each,  from  the  commencement  to  the  consummation  of  the  of- 
fense, evidence  against  the  others.  Kelley  v.  People,  55  N.  Y.  565,  14 
Am.  Rep.  342,  Affirming  Armshy  v.  People,  2  Thomp.  &  C.  157;  People 
T.  Van  Tassel,  156  N.  Y.  561,  51  N.  £.  274.  See  also  Ball  v.  State,  3 
Lea,  552. 

179.  Ouilt  of  declarant  as  against  himself — ^names  of  others. 

Admissions  are  not  to  be  excluded  because  made  after  the  parties 
ceased  to  act  together  in  furtherance  of  the  common  purpose,  if  of- 
fered as  evidence  only  against  the  one  who  made  them.* 

If  the  admission  or  declaration  mentions  the  other  defendants  it 
may  be  put  in  evidence,  without  omitting  their  names,  the  jury  be- 
ing instructed  that  they  should  only  consider  it  against  the  defendant 
who  made  it.* 

^People  V.  Arnold,  46  Mich.  268,  9  N.  W.  406  (Cooley,  J.,  said:  "The  fact 
that  the  offense  is  joint  cannot  exclude  admissions.  They  are  admissi- 
ble against  the  party  making  them,  and  the  court  must  protect  the 
other  by  cautioning  the  jury  not  to  permit  the  confession  of  his  al- 
leged associate  to  prejudice  him") ;  Lavcson  v.  State,  20  Ala.  64,  56 
Am.  Dec.  182. 

*Btate  V.  Dodson,  16  S.  C.  453,  which  followed  State  v.  Workman,  15  S.  C. 
540,  where  this  is  shown  to  be  the  rules  sanctioned  by  the  English  au- 
thorities and  eminent  text  writers. 

And  it  is  error  to  admit  such  declarations  over  objection,  without  instruct- 
ing the  jury  that  th^  are  competent  only  against  the  defendant  who 
made  them.    State  y.  Collins,  121  N.  C.  667,  28  S.  E.  520. 
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180.  Assent  of  one  to  oonfenion  by  the  other. 

The  assent  of  one  of  two  accused  that  the  other  may  confess  is  in 
itself  a  confession  within  this  rule.^ 

*Com,  ▼.  Knapp,  9  Pick.  496,  20  Am.  Dec.  491-496.  This  question  was  fully 
argued  and  decided,  although  the  judgment  did  not  turn  upon  it^  be^ 
cause  it  arose  on  a  misapprehension  of  the  facts. 

So,  a  statement  by  one  of  several  persons  concerned  in  a  murder  is  admisBi- 
ble  against  another,  where  it  is  read  orer  to  the  latter,  and  he  expressly 
confirms  the  same,  without  compulsion  or  promise.  State  r.  Behmidt^ 
136  Mo.  644.  38  8.  W.  719. 

181.  Silence  and  condnet. 

The  rule  applies  as  well  to  silence^  and  to  conduct^  as  to  ezpieas 
admissions. 

*People  ▼.  Murphy,  8  N.  T.  Grim.  Rep.  338  (holding  the  silence  of  a  eon- 
federate  when  spoken  to  on  tlie  subject,  in  the  absence  of  the  other,  bat 
while  both  were  acting  together  in  furtherance  of  the  common  purpose^ 
competent  against  the  other) ;  State  ▼.  Johnson,  35  La.  Ann.  842  (hold- 
ing the  statement  of  one  in  the  presence  of  the  other,  and  the  silence  of 
the  latter,  at  a  time  after  tbej  had  ceased  to  act  togetheTj  competent 
against  the  latter).    And  see  infra,  IS  282-291. 

'Reg.  y.  Blake,  6  Q.  B.  126>  137  (entries  in  books). 

182.  Degree  of  connection. 

The  least  degree  of  collusion  in  the  common  purpose  is  sufficient 
to  let  in  such  declarations  of  one  of  the  parties  as  evidence  against 
the  other.* 

^State  V.  Anderson,  92  N.  C.  737,  747, 

183.  Order  of  proof. 

The  court  has  power,  in  its  discretion,  to  admit  evidence  of  the 
declarations,  before  evidence  of  the  combination  has  been  received; 
and  if  the  necessary  evidence  of  combination  is  afterward  supplied^ 
the  departure  from  regular  order  will  not  be  reversible  error,  the 
accused  not  having  been  prejudiced  in  the  end.* 

^State  ▼.  Ward,  19  Nev.  297,  10  P.  133  (grand  larceny).  People  r.  Camp- 
ion, 123  Cal.  403,  66  Pac.  44;  State  v.  True  Nell,  79  Mo.  App.  243.  And 
see  Avery  v.  State,  10  Tex.  App.  199;  State  v.  Anderson,  92  K.  C.  732; 
State  V.  Walker,  98  Mo.  95,  9  N.  W.  646,  11  N.  V\^.  1133;  Place  ▼.  Mm- 
ster,  65  N.  Y.  89  (civil  case). 

People  T.  Monnais,  17  Abb.  Pr.  345,  holds  that  CTidence  of  acts  and  dee> 
larations  of  an  accomplice  in  the  absence  of  the  principal  is  properlj 
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odyed,  if  followed  by  evidence  of  complicity  sufficient  to  be  submitted  to 
the  juiy.  The  court  (Leonard,  J.)  said:  "There  was  sufficient  evi- 
dence, before  the  case  was  submitted  to  the  jury,  to  warrant  the  conclu- 
sion that  the  two  were  acting  in  combination  when  the  offense  was  com- 
mitted.   The  objection  related  only  to  the  order  of  proof." 

The  power  was  doubted  by  a  dictum  in  People  v.  Pariahy  4  Denio,  153.  And 
see  Rowland  v.  8tate^  45  Ark.  132.  But  it  is  now  generally  understood 
that  it  exists. 

The  court  ought>  however,  to  hold  to  the  strict  order  of  proof  with  a  rigor 
proportioned  to  the  gravity  of  the  charge;  and  satisfactory  reasons 
should  appear  before  admitting  damaging  evidence  apparently  incompe- 
tent, upon  the  promise  of  the  prosecution  to  render  it  competent  by 
subsequent  evidence. 

And  in  Murphy  v.  State,  86  Wis.  626,  57  N.  W.  361,  it  was  expiessly  held 
that  upon  a  trial  of  several  persons  for  burglary,  an  existing  conspiracy 
or  confederacy  between  the  defendants  to  commit  crime  must  be  proved 
before  the  fact  that  part  of  the  stolen  property  was  found  on  one  of 
them  was  admissible  as  evidence  against  the  others. 

184.  Preliminary  proof. 

The  confederacy  which  renders  the  declaration  admissible  may  be 
sho^Ti  by  circumstantial  evidence,*  or  by  the  uncorroborated  testi- 
mony of  an  accomplice.^ 

And  it  is  enough  to  give  evidence  making  a  prima  facie  case  of 
combination  sufficient  to  go  to  the  jury.® 

'In  KeUey  v.  People,  55  N.  Y.  565,  14  Am.  Rep.  342,  which  affirmed  Armshy 
V.  People,  2  Thomp.  &  C.  157,  a  case  of  larceny,  the  court  said:  "A 
conspiracy  may  be  proved,  as  other  facts  are  proved,  by  circimistantial 
evidence,  and  parties  performing  disconnected  overt  acts,  all  contribut- 
ing to  the  same  result  and  the  consummation  of  the  same  offense,  may, 
by  the  circumstances  and  their  general  connection  or  otherwise,  be  sat- 
isfactorily shown  to  be  conspirators  and  confederates  in  the  commission 
of  the  offense."  And  Adams  v.  People,  9  Hun,  89,  holds  that  for  this 
purpose  evidence  of  intimate  and  confidential  relations  between  them  is 
competent. 

In  United  States  v.  Qooding,  12  Wheat.  460,  6  L.  ed.  693,  an  indictment  for 
slave  trading,  Story,  J.,  said:  "In  general,  the  rules  of  evi- 
dence in  criminal  and  civil  cases  are  the  same.  Whatever  the  agent 
does,  within  the  scope  of  his  authority,  binds  his  principal,  and  is 
deemed  his  actw  It  must,  indeed,  be  shown  that  the  agent  has  the  au- 
thority, and  that  the  act  is  within  its  scope;  but,  these  being  conceded 
or  proved,  either  by  the  course  of  business  or  by  express  authorization, 
the  same  conclusion  arises,  in  point  of  law,  in  both  cases.  Nor  is  there 
any  authority  for  confining  the  rule  to  civil  cases.  On  the  contrary,  it 
is  the  kuo\vn  and  familiar  principle  of  criminal  jurisprudence  that  he 
who  commands^  or  procures,  a  crime  to  be  done,  if  it  be  done,  is  guilty 
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of  the  crime,  and  the  act  is  his  act.  This  is  so  true  that  even  the  agent 
may  be  innocent,  when  the  procurer  or  principal  may  be  convicted  of 
guilt,  as  in  the  case  of  infants  or  idiots  employed  to  administer  poison. 
The  proof  of  the  command  or  procurement  may  be  direct  or  indirect, 
positive  or  circumstantial ;  but  this  is  matter  for  the  consideration  of  the 
jury,  and  not  of  legal  competency.  So  in  cases  of  conspiracy  and  riot, 
when  once  the  conspiracy  or  combination  is  established,  the  act  of  one 
conspirator  in  the  prosecution  of  the  enterprise  is  considered  the  act  of 
all,  and  is  evidence  against  all.  Each  is  deemed  to  consent  to,  or  com- 
mand what  is  done  by,  any  other,  in  furtherance  of  the  common  object." 
And  see  Marler  v.  State,  67  Ala.  55^  42  Am.  Rep.  75;  Mussel  Slough 
Case,  5  Fed.  680;  Tarhow  v.  State,  38  Ohio  St.  581  (holding  evidence 
that  the  same  persons  were,  shortly  prior  to  the  time  of  the  alleged 
crime,  engaged  in  a  conspiracy  to  commit  crimes  of  a  like  character, 
competent). 

So,  acts  of  different  persons  who  are  shown  to  have  known  each  other,  or 
to  have  been  in  communication  with  each  other,  directed  towards  the 
accomplishment  of  the  same  object, — especially  if  by  the  same  means 
and  in  the  same  manner, — ^may  be  satisfactory  proof  of  a  conspiracy. 
Com.  V.  Smith,  163  Mass.  411,  40  N.  £.  189. 

In  Murphy  ▼.  State,  86  Wis.  626,  57  N.  W.  361,  it  was  held  that  proof  thai 
several  persons  accused  of  burglary  were  tramps  and  vagrants,  and  as- 
sociated and  confederated  together  in  the  commission  of  several  crimes, 
down  to  within  two  hours  of  the  burglary,  and  within  80  rods  of  the 
building  within  which  it  was  committed;  and  that  after  the  burglary 
they  remained  substantially  together,  wandering  through  the  country 
until  their  arrest;  and  that  when  arrested  they  were  sitting  around  a 
fire,  and  one  of  them  was  armed  with  a  revolver;  the  carrying  of  such 
revolver  by  a  tramp  and  the  building  of  a  fire  being  criminal  offenses, — 
was  sufficient  evidence  of  a  conspiracy  and  confederacy  between  them  to 
render  admissible  against  all  the  finding  of  a  portion  of  the  stolen 
property  upon  one  of  them. 

'For  this  purpose  the  court  is  not  at  liberty  to  reject  the  uncorroborated 
testimony  of  self-confessed  acoomplioeB  and  members  of  the  conspiracy. 
Nor  can  the  court  declare^  as  matter  of  law,  that  such  testimony  is  not 
worthy  of  belief  unless  corroborated.  The  credibility  of  sudi  testi- 
mony is  a  question  for  the  jury,  under  the  advice  and  direction  of  the 
court;  and  is  not  a  question  of  law  for  the  court.  United  States  ▼. 
McKee,  3  Dill.  546,  Fed.  Cas.  No.  15,685.  This  was  on  the  trial,  the 
court  reserving  till  the  close  of  the  testimony  the  statement  of  the  law 
to  the  jury  on  the  point,  in  case  of  the  accomplices  not  being  corrobo- 
rated. 

In  Com,  V.  Crowninshield,  10  Pick.  407,  it  is  held  that  it  is  sufficient 
that  the  conspiracy  is  shown  by  the  testimony  of  a  competent  witness. 
For  this  purpose  the  court  will  not  inquire  into  the  credibility  of  the 
testimony. 

And  State  v.  Mushrush,  97  Iowa,  444,  66  N.  W.  746,  holds  that  evidence  of 
statements  made  within  hearing  of  defendant,  to  effect  that  one  of  the 
party  would  make  an  assault  upon  a  certain  person,  and  that  all  the 
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party  would  fight  together  if  he  needed  help,  is  admissible  as  tending  to 
show  a  oonspirai^  to  which  defendant  was  a  party,  although  he  did  not 
make  the  statements  or  expressly  assent  to  them. 

Contra,  Casey  v.  Btate,  37  Ark.  85,  holding  that  dedarationi  of  an  alleged 
accomplice^  made  in  the  absence  of  the  accused,  are  inadmissible  against 
him  where  the  only  evidence  connecting  the  alleged  accomplice  with  the 
crime  charged  is  the  testimony  of  another  accomplice,  because  by  statute 
the  defendant  could  not  be  convicted  upon  the  uncorroborated  evidence 
of  an  accomplice.    Judgment  reversed.    Compare  aupra,  IS  162,  163. 

H)r7n9hy  v.  People,  53  N.  Y.  472,  holding  that  to  make  the  acts  and  deda- 
rations  of  an  alleged  confederate  competent  evidence  against  the  ac- 
cused, it  must  be  proved  prima  facie,  or  such  evidence  given  as  to  make 
the  question  one  proper  for  the  determination  of  the  juiy,  that  the  ac- 
cused has  conspired  with  the  confederates  to  commit  the  offense;  con- 
viction reversed  for  lack  of  such  proof.  To  the  same  effect,  see  Luttrell 
V.  State,  31  Tez.  Crim.  Rep.  493,  21  &  W.  248. 

In  Farrell  v.  People,  21  Hun,  485,  Affirmed  without  opinion  in  84  N.  Y.  656, 
the  court  says:  "There  was  sufficient  evidence  submitted  to  the  Jury 
to  warrant  the  conclusion  that  these  persons  were  thus  acting  in  com- 
bination when  the  offense  was  committed." 

Under  the  Oregon  statute  (1  Hill's  (Or.)  Anno.  Laws,  |  706)  subd.  6,  pro- 
viding that  after  proof  of  a  conspiracy  the  declaration  or  act  of  a  con- 
spirator against  his  coconspirator,  and  relating  to  the  conspirai^,  may 
be  given  in  evidence,  it  is  held  that  evidence  which,  reasonably  and  to 
the  satisfaction  of  the  trial  judges  tends  to  create  an  inference  of  the 
existence  of  an  imlawful  agreement  to  commit  a  crime,  is  sufficient  to 
permit  the  introduction  of  evidence  of  declarations  and  acts  of  alleged 
coconspirators  with  defendant.  State  v.  Moore,  32  Or.  65,  48  Pac  468. 
This  ease  holds  that  a  sufficient  prima  facie  showing  of  a  conspiracy  to 
eommit  a  larceny  to  render  the  acts  and  declarations  of  an  alleged  co- 
conspirator admissible  against  defendant  under  this  statute,  making 
such  evidence  admissible  after  proof  of  a  conspiracy,  is  made  by  evi- 
dence that  the  defendant  and  the  alleged  coconspirator  arrived  together 
in  the  dty  where  the  crime  was  committed,  and  leased  a  room  for  one 
week,  whidi  they  jointly  occupied;  that  the  former,  on  the  day  of  the 
larceny,  called  at  the  store  where  the  crime  was  committed,  and  had  a 
bill  dianged,  and  joined  the  defendant  on  the  street;  that  the  defendant 
later  called  at  the  store  and  assumed  sudi  a  position  as  to  obstruct  the 
view  of  the  attendant  with  whom  he  was  conversing  of  the  stolen  money, 
which  was  lying  upon  the  desk  in  the  same  place  as  when  the  bill  was 
dianged;  and  that  shortly  afterwards  it  was  discovered  that  the  money 
was  missing. 

People  V.  Daniels,  106  Cal.  262,  38  Pac.  720,  holds  that  evidence  of  a  con- 
versation between  alleged  conspirators  with  defendant  is  admissible 
after  evidence  is  introduced  tending  to  prove  a  conspiracy,  although  a 
eonspiracy  is  not  shown  to  have  actually  been  formed. 

Ana  Gb.-^31. 
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SIX.    DXCOTS^  BETECTIVSB^   INVOIEICEBS,  AND  SFDSB  AB   WTTNESSBB. 

185.  Competenoy. 

A  person  who  took  part  in  the  act  constituting  the  offense,  as  a 
decoy,  detective,  informer,  or  spy,  is  not  thereby  rendered  incompe- 
tait  as  a  witness.^ 

Nor  is  he  an  accomplice  within  the  rule  requiring  corroboration.* 

'See  authorities  under  poMit  Diviflion  XLII. 

A  decoy  letter  shown  to  have  been  delivered  was  held  eompetenty  as  an  act 
accompanying  the  transaction,  equally  as  if  it  had  been  an  oral  mes- 
sage, in  McCamey  v.  People,  83  N.  Y.  408,  413,  414,  38  Am.  Bep.  458. 
Letter  with  fictitious  address  not  "maU  matter."  United  States  v.  i>en- 
icke,  35  Fed.  407. 

*C<m.  V.  Willard,  22  Pick.  476;  People  v.  Smith,  28  Hun,  626,  and  cases 
cited.  Affirmed  on  this  opinion  in  92  N.  Y.  665. 

That  the  suspicions  or  beliefs  of  a  person  claiming  to  be  a  detective,  of  the 
guilt  of  defendant,  whether  expressed  on  or  off  the  witness  stand,  are 
not  admissible  for  the  purpose  of  showing  that  he  was  not  an  accomplice 
although  he  pretended  to  conspire  with  the  defendant,  see  State  v.  Kit- 
hum,  16  Utah,  187,  62  Pac  277. 

186.  Confettion  to  decoy. 

Where  an  officer,  with  the  connivance  of  the  public  prosecutor, 
has  himself  arrested  on  a  fictitious  charge,  and  while  in  jail  gains  the 
confid^ice  of  the  accused,  and  obtains  from  him  a  confession,  such 
confession  is  not  therefore  incompetent  to  go  to  the  jury.^ 

^State  y.  Brooks,  92  Mo.  542,  5  S.  W.  257,  330.    And  see  supra,  S  124. 

187.  Bight  of  explanation. 

When  the  testimony  of  a  decoy,  detective,  or  other  person  who  took 
part  in  the  act  constituting  the  offense,  for  the  purpose  of  procuring 
evidence,  has  been  received,  the  accused  has  a  right  to  give  full  ex- 
planation.^ 


*In  Saunders  v.  People,  38  Midb.  218,  it  appeared  that  the  accused  was 
rested  as  a  result  of  being  decoyed  into  the  commission  of  the  offense. 
Gooley,  J.,  said:  "  If  he  [the  officer]  testified  truly,  he  was  apparently 
conniving  at  and  assisting  in  the  crime  charged;  and  though  he  may 
have  done  this,  as  he  says,  not  by  way  of  enticing  defendant  into  crime* 
but  only  by  allowing  him  the  opportunity  he  sought  and  requested,  yet 
it  placed  him  in  an  equivocal  position,  and  the  jury  ought  to  have  had 
the  benefit  of  all  the  light  the  former  dealings  of  the  parties  would 
have  thrown  upon  the  transaction.'' 
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188.  Bartidpflrtion,  when  a  defense. 

Participation  in  the  act  constituting  the  offense,  by  one  who  took 
part  for  the  purpose  of  procuring  evidence,  is  a  defense,  when  any 
act  which  is  an  essential  element  in  the  offense  itself  was  performed, 
not  by  the  accused,  but  wholly  by  the  detective,*  or  when  the  offense 
consisted  in  an  entry  or  taking  possession  without  consent  of  owner 
or  occupant,  and  the  participation  of  the  detective  manifested  such 
consent.^ 

^In  state  v.  Janeen,  22  Kan.  498,  a  detective  having  disclosed  to  the  police 
the  place  of  an  intended  bnrglary,  the  proprietor  of  the  buUding,  upon 
the  direction  of  the  police,  left  unfastened  the  rear  door,  which  had 
usually  been  locked  and  barred  in  the  night>  and  the  defendant  with  the 
detective  entered  that  door,  the  defendant  lifting  and  opening  it,  and 
were  arrested  by  the  police  and  proprietor,  who  were  lying  in  wait  in- 
fiid&  It  was  held  not  error  to  refuse  to  charge  that  this  was  not  burg^ 
lary,  and  leave  it  to  the  jury  whether  the  proprietor  consented. 

The  court  distinguished  Speiden  v.  State,  8  Tex.  App.  156,  30  Am.  Rep.  126, 
saying:  "In  this  case,  the  detectives  did  the  breaking  by  the  procure- 
ment of  the  bank  officials,  who  not  only  consented  thereto,  but  paid  the 
detectives  to  do  their  bidding  in  working  up  the  case — ^a  portion  of  the 
programme  in  doing  which  was  to  break  open  and  enter  the  building." 
The  court  also  said:  "Counsel  have  cited  and  commented  upon  several 
cases  in  which  detectives  figured,  and  in  which  the  defendants  were  ad- 
judged guiltless  of  the  crime  charged.  But  this  feature  distinguishes 
them, — ^that  some  act  essential  to  the  crime  charged  was  in  fact  done 
by  the  detective,  and  not  by  the  defendant,  and  this  act  not  being  im- 
putable to  the  defendant,  the  latter's  guilt  was  not  made  out." 

In  Speidm  v.  State,  3  Tex.  App.  156,  S.  C,  30  Am.  Rep.  126,  with  note  col- 
lecting other  cases,  a  banker,  suspecting  defendant  of  an  intention  to 
rob  his  bank,  employed  detectives  to  act  aa  decoys,  and  induce  him  to  en- 
ter the  bank  with  intent  to  rob  it.  It  was  held  that  the  evidence  was 
insufficient  to  warrant  a  conviction  for  burglary. 

In  Johnaon  v.  State,  3  Tex.  App.  690,  the  court  distinguished  Speiden  v. 
State,  3  Tex.  App.  166,  30  Am.  Rep.  126,  saying  of  it:  "The  facts 
.  .  .  show  that  defendant  had  entered  the  bank  at  the  solicitation 
of  a  detective  rightfully  in  possession,  with  the  consent  of  the  owner;" 
and  of  the  case  at  bar  said:  "That  defendant  had  actually  entered  into 
an  agreement  ...  to  burglariously  enter  the  house  .  .  .  with 
intent  to  commit  a  theft,  and  the  offense  of  conspiracy  is  complete,  al- 
though the  parties  conspiring  do  not  proceed  to  effect  the  object  for 
which  they  have  so  unlawfully  combined.  The  fact  of  such  conspiracy 
once  being  established,  the  subsequent  consent  of  the  owner  (or  those 
acting  for  him)  for  the  conspirators  to  enter  the  building  will  not  af- 
fect their  guilt  in  the  least,  unless  the  evidence  shows  that  Higgins  & 
Garwood,  or  the  detective  employed  by  them,  suggested  the  offense,  or 
in  some  way  created  the  original  intent  or  agreement  to  commit  the  of- 
fense as  charged." 
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In  Btai0  r.  Jtm$en^  22  Kan.  498«  the  ooort  tliiis  erplaxm  Reff.  r.  Johnsom, 
Car  ft  M.  218:  "All  that  the  oourt  pretenda  to  deeide  ia  that  when  a 
door  waa  opened  by  an  employee  of  the  owner  of  the  house,  acting  under 
the  ordera  of  policemen  in  waitings  and  thereafter  the  accused  entered 
through  the  door  so  opened,  no  burglary  was  committed.  Certainly  not, 
because  the  opening  of  the  door  was  legally  done  by  an  authorized  per- 
son, without  any  illegal  opening  or  breaking." 

Ill  the  same  case  {Biate  v.  Janaen,  22  Kan.  498)  the  court  thus  distin- 
guished Allen  y.  State,  40  Ala.  344,  91  Am.  Dec.  476:  'The  deteekiTe 
unlocked  and  opened  the  door  with  the  keys  furnished  fay  the  owner, 
who  was  the  detective'a  employer.  Here  there  was  no  breaking.  In 
this  case  {Alien  ▼.  Btaie)  the  defendant  [Allen]  was  asaiduoualy  per- 
suaded to  engage  in  the  enterprise  by  the  detectiye,  who  waa  acting 
under  orders  from  his  employer.  The  defendant  was  rductant  to  under- 
take and  timid  in  the  execution  of  the  alleged  criminal  act;  so  reticent 
and  fearful  waa  he,  in  fact»  that  about  all  he  did  was  to  accompany 
the  detective  to  the  building  and  witness  what  were  unquestionably  the 
authorized  acts  of  the  detective." 

In  United  Btate9  v.  WMttier,  7  Cent.  L.  J.  61,  there  is  a  dictum  by  Treat,  J^ 
that  "a  violation  of  law  by  one  person,  in  order  to  detect  an  offender, 
will  not  excuse  the  latter,  or  be  available  to  him  as  a  defense.'' 

189.  Encouragement  by  eomplainant. 

The  mere  fact  that  the  oomplainant  gave  enoouragement  or  oppor- 
timity  for  the  commission  of  the  offense  is  not  a  defense^  if  he  did 
not  induce  the  original  int^it^ 

^In  Dodge  v.  Brilta«fi»  Meigs,  84,  an  action  for  malicious  prosecution,  the 
court  says,  on  the  question  whether  plaintiff  had  committed  a  larceny : 
*^o  larceny  can  be  oonmiitted  of  property  the  possession  of  which  the 
owner  parts  from  voluntarily.  .  .  •  Thqr  [the  cases]  none  of  them 
go  further  than  to  say  that  a  man  may  direct  a  servant  to  appear  to 
encourage  the  design  of  the  thieves,  and  lead  them  on  till  the  offense  ia 
complete^  so  long  as  he  did  not  induce  the  original  intent,  but  only  pro- 
vided for  ita  discovery  after  it  was  formed.  ...  In  all  these  cases 
the  possession  of  the  property  remains  with  the  owner,  and  a  trespasa  is 
committed  in  the  taking  by  the  thief.  But  such  would  not  be  the  ease 
if  the  master  had  directed  the  servant  to  deliver  the  property  to  the 
thief,  instead  of  directing  him  to  furnish  facilities  for  his  arriving  at 
the  place  where  it  was  kept." 

In  Bandere  v.  State  (Tenn.)  30  Am.  Rep.  130,  note,  the  prosecutor  was 
informed  that  the  defendants  were  coming  at  a  certain  time  to  steal 
meat  from  his  smokehouse.  He  left  the  door  unfastened,  and  concealed 
himself  with  others  near  by,  and  so  caught  the  defendants  in  the  act  of 
stealing;  held  not  error  to  charge  that  if  the  stealing  waa  the  act  of 
one  E.,  and  with  the  consent  of  the  prosecutor,  and  the  defendants  only 
aided  and  abetted  £.,  the  defendants  were  not  guilty;  but  otherwise  if 
the  plan  was  only  to  detect  the  crimen  and  not  bring  it  about.    The 
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eourt  held  that  a  man  may  direct  a  serrant  to  appear  to  encourage  a 
design  of  the  thieves,  and  to  lead  them  on  till  the  offense  is  complete, 
fo  long  as  he  did  not  induce  the  original  intent,  but  onlj  provided  for 
its  discovery  after  it  was  formed.  That  if  a  man  is  suspected  of  an  in* 
tent  to  steal,  and  another,  to  try  him,  leaves  property  in  his  way,  which 
he  takes,  the  taker  is  guilty  of  larceny.  Otherwise  if  the  master  directs 
the  servant  to  deliver  the  property  to  the  thief,  instead  of  directing  him 
to  furnish  facilities  for  his  arriving  at  the  place  where  it  is  kept. 
See  also  People  v.  Haneehnan,  76  Cal.  460, 18  Pac.  425.  Of  this  case  the 
editor  in  2  Harvard  Law  Review  says:  ''It  is  to  be  noticed  in  this 
case  that  probably  the  detective  did  not  intend  to  pass  the  title  to,  noi 
yet  to  make  the  defendant  a  bailee  of,  the  moni^  taken.  If  that  is  so, 
the  decision  seems  to  be  right." 

In  Bell  V.  Btate  {Tex.  Grim.  App.)  56  8.  W.  913,  a  prosecution  for  violating 
the  local-option  law,  the  complaining  witness  was  asked  on  cross-exam- 
ination if  it  was  not  a  fact  that  when  he  purchased  the  whisky  from 
defendant  he  intended  to  induce  him  to  make  the  sale,  and  then  prose- 
cute him  for  it,  to  which  he  replied  that  "defendant  had  the  reputation 
of  constantly  violating  the  local-option  law."  It  was  held  that  the  an- 
swer should  have  been  excluded  as  hearsay,  and  as  tending  to  put  in 
Issue  defendant's  reputation,  which  issue  had  not  been  raised  by  him. 

XX.  Demean  oa. 

190.  Competeaoy. 

Evidence  of  the  demeanor  of  the  acciiBed,  soon  after  the  commis- 
Bion  of  the  offense  or  at  tlio  time  of  his  arrest,  is  competent  as  bear- 
ing upon  the  question  of  his  consciousness  of  guilt  ;^  but  not  in  his 
own  favor.* 

^Greenfield  v.  People,  85  N.  T.  75,  39  Am.  R^.  636  (on  trial  for  wife  mur- 
der, held  not  error  to  show  the  prisoner's  indifference  and  want  of  feel- 
ing immediately  after  the  homicide) ;  State  v.  Brabham,  108  N.  C.  793, 
13  8.  E.  217.    And  see  supra,  S  140. 

The  conduct  or  demeanor  of  accused  at  or  about  the  time  he  was  ac- 
cused or  arrested  is  not  admissible  in  his  favor.  Henry  ▼.  State,  107 
Ala.  22, 19  So.  23. 

191.  Eow  proved. 

An  ordinary  witness  may  state  what  he  understood  by  expressions, 
gestures,  and  intonations,  to  which  he  has  testified,  and  to  whom  they 
applied.^ 

*Com.  y.  SturtixHtni,  117  Mass.  122,  19  Am.  Rep.  401.    See  also  Leonard  T. 

AUen,  11  Cush.  241. 
To  the  contrary  as  to  intonations,  Ueeener  v.  People,  45  N.  Y.  1,  holding 

that  a  witness^  who  hesxd  cries  proceeding  from  the  house  of  the  pris- 
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oner  in  tbe  night,  cannot  testify  whether  the  person  was  crying  from 
joy  or  grief.  The  question  should  not  call  for  the  conjecture  of  the  wit- 
ness as  to  the  cause  of  the  cries,  but  for  a  description  of  them.  See 
also  $upra,  §|  140-150. 

XXL   DtINO  DECLABATI0N8. 


192.  BeUef  in  impending  death. 

Dedarationg  of  one,  to  be  admissible  as  dying  declarations,  must 
have  been  made  under  a  sense  or  belief  of  his  impending  death.^ 
But  it  is  not  necessary  that  the  defendant  should  have  expressly  said 
in  so  many  words  that  he  was  speaking  under  a  belief  of  his  impend- 
ing death ;  it  will  be  enough  if  it  satisfactorily  appears  in  any  mode 
that  the  declarations  were  made  under  that  sanction.'  Nor,  on  the 
other  hand,  is  the  explicit  statement  of  the  declarant  that  he  was  go- 
ing to  die,  alone,  always  enough  to  show  that  the  declarations  were 
really  made  under  the  belief  of  impending  death.^ 

^McQueen  r.  BtaU,  94  Ala.  60,  10  So.  433;  Evans  r.  State,  68  Ark.  47,  22  R. 
W.  1026;  People  v.  Hawea,  98  Cal.  648,  S3  Pac  791;  State  ▼.  Crontn, 
64  Conn.  293,  29  Atl.  636;  State  r.  Young,  104  Iowa,  730,  74  N.  W.  093; 
Com.  y.  TKompeon,  169  Mass.  66,  33  N.  E.  1111;  State  v.  Fletcher,  24 
Or.  296,  33  Pac  676;  State  r.  SulUvan,  20  R.  I.  114,  37  Atl.  673;  State 
▼.  Baldwin,  16  Wash.  16,  45  Pac.  660;  Sime  v.  State,  36  Tez.  Crim.  Rep. 
164,  36  S.  W.  266;  JoeUn  v.  State,  76  Miss.  838,  23  So.  616. 

•State  y.  SulUvan,  20  R.  I.  114,  37  AU.  673;  Justice  v.  State,  99  Ala.  180, 
13  So.  668;  Leater  y.  State,  37  Fla.  382,  20  So.  232;  State  y.  Evana, 
124  Mo.  397,  28  S.  W.  8;  Baaye  y.  State,  46  Neh.  261,  63  N.  W.  811; 
State  y.  Buaeell,  13  Mont.  164.  32  Pac  864;  Com.  y.  Matthews,  89  Kj. 
287,  12  S.  W.  333. 

The  declarant's  state  of  mind  at  the  time  of  making  a  dying  dedaratioo 
need  not  be  shown,  to  authorize  the  admission  of  such  declaration  in 
evidence.    State  y.  Beed,  137  Mo.  126,  38  S.  W.  674. 

But  whether  or  not  such  conditions  eodsted  may  be  determined,  not  only 
by  what  he  said,  but  by  his  evident  danger  and  aU  the  surrounding  eir- 
cumstancea.    Jones  y.  Com.  20  Ky.  L.  Rep.  366,  46  S.  W.  217. 

8o,  evidence  that  a  person  whose  dying  declarations  are  offered  in  evidence 
had  received  extreme  unction  is  admissible  as  showing  the  circum- 
stances under  which  the  declarations  were  made.  Carver  v.  United 
States,  164  U.  S.  694,  41  L.  ed.  602,  17  Sup.  Ct  Rep.  228. 

Titus  y.  State,  117  Ala.  16,  23  So.  77;  Starr  y.  Com.  97  Ky.  193,  30  &  W. 
397. 

But  that  statements  made  by  a  man  who  was  spitting  large  quantities  of 
blood,  that  he  was  going  to  die,  and  repeated  by  him  when  others  en- 
deavored to  encourage  him,  are  suflScient  to  show  that  the  dedarationa 
then  made  as  to  the  cause  of  his  death  were  made  under  a  sense  of  im- 
pending death,  see  People  y.  Bamario^  84  Cal.  484,  24  Pac  283. 
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ADd  in  Kifkham  y.  People,  170  lU.  9,  48  N.  £.  405,  evidence  that  deceased, 
who  was  a  physician,  dedared,  contrary  to  the  view  of  other  physicians 
who  examined  him,  that  the  hlow  upon  his  head  would  cause  a  clot 
to  form  on  his  hrain,  and  would  result  in  his  death,  and  stated  on  other 
occasions  that  death  would  inevitably  result, — was  held  sufficient  to 
lay  the  foundation  for  the  introduction  of  his  dying  declarations. 

193.  nearness  of  deafh* 

It  is  not  necessary  that  the  declarant  should  have  apprehended 
immediate  death,  in  order  to  render  his  declarations  admissible  as 
dying  declarations,  but  it  is  only  necessary  that  he  should  have  had 
no  expectation  of  surviving  the  injury.^ 

^Staie  y.  Bumvan,  20  R.  L  114,  37  Atl.  673. 

It  is  the  impression  of  impending  death,  and  not  the  rapid  succession  of  it, 
which  renders  dying  declarations  admissible.  PulUam  v.  State,  88  Ala. 
1,  6  So.  839. 

8o,  the  declarations  are  admissible  although  death  did  not  immediately 
ensue,  or  a  hope  of  recovery  was  subsequently  entertained.  State  v. 
Reed,  53  Kan.  767^  37  Pac.  174. 

And  the  competency  of  a  dying  declaration  is  not  affected  by  the  fact  that 
death  did  not  ensue  for  five  days  after  it  was  made.  Moore  v.  State, 
90  Tenn.  209«  33  S.  W.  1046. 

194L  not  generally  competent. 

A  dying  declaration  is  not  admissible  except  where  the  death  of 
the  deceased  is  the  subject  of  a  charge  of  homicide,  on  trial,  and 
the  circumstances  of  the  death  are  the  subject  of  the  declaration.^ 

^People  y.  Ikme,  56  N.  Y.  96;  Mora  v.  People,  19  Ck>lo.  255,  35  Pac.  179; 
State  V.  Harper,  35  Ohio  St.  78;  BaiUng  v.  Com,  110  Pa.  100,  1  Atl.  314, 
Overruling  Com.  v.  Bruce,  41  Phila.  Legal  Int.  242.  Contra,  Mont' 
gomery  v.  State,  80  Ind.  338,  41  Am.  Rep.  815,  3  Grim.  L.  Mag.  523, 
with  note  collecting  recent  authorities  on  their  competency  and  mode 
of  proof  in  homicide. 

198.  ''Confronting  accusers.'^ 

A  dying  declaration  is  not  inadmissible  in  evidence  on  the  ground 
that  it  violates  the  constitutional  guaranty  requiring  an  accused  to 
be  confronted  with  the  witnesses  against  him.^ 

^ajflor  y.  State,  38  Tesc  Grim.  Rep.  552,  43  S.  W.  1010;  State  v.  Baldwin, 

15  Wash.  15,  46  Pac  050. 
Hie  rights  are  not  infringed  if  he  is  confronted  with  the  witness  who  tee* 

Ufici  to  the  dedaratioa    People  ▼.  Corey,  157  N.  Y.  332,  51  K.  E.  1024. 
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196.  Deelarationi  ooiudstiiig  of  opmicmiy  eto. 

Declarations  consisting  of  conclusions,  opinions,  and  belief,  which 
would  not  be  received  if  the  declarant  were  a  witness,  are  inadmisr 
sible  as  dying  declarations.^ 

^Siate  ▼.  CShea,  dO  Kaa.  772,  57  Pac.  970;  Jonea  ▼.  Com,  20  Ky.  L.  Resp, 
355,  46  S.  W.  217 ;  WiUiama  y.  Btii^e,  40  Ter.  Grim.  Rep.  497,  51  &  W. 
220;  BtaU  ▼.  BIkins,  101  Mo.  344,  14  &  W.  116;  People  ▼.  Lanagan, 
81  Cal.  142,  22  Pac  482;  Jonee  t.  SiaU,  62  Ark.  345,  12  S.  W.  704. 

197.  Competency  for  accused. 

Dying  declarations  are  admissible  on  a  trial  for  murder,  as  to  the 
fact  of  the  homicide  and  the  person  by  whom  it  was  committed,  in 
favor  of  the  defendant^  as  well  as  against  him,  if  made  by  the  party 
injured,  under  a  sense  of  impending  death.^ 

^Maiioa  v.  United  Btatee,  146  U.  S.  140,  36  L.  ecL  917,  13  Sup.  Ct  Hep.  50; 
People  y.  Southern,  120  Gal.  645, 53  Pac  214. 

So,  a  statement  by  one  who  had  abandoned  all  hope  of  reooyery,  that  he 
waa  wholly  to  blame  for  the  difficulty,  and  brought  on  the  trouble 
himself,  is  admissible^  in  favor  of  one  accused  of  his  murder,  as  a  ^fiiig 
declaration.    Brock  v.  Com.  92  Ky.  183,  17  S.  W.  337. 

But  State  v.  Nelson,  101  Ko.  464,  14  8.  W.  712,  holds  that  evidence  that 
deceased  said  he  did  not  want  defendant  prosecuted,  after  he  had  g^ven 
up  all  hope  of  recovery,  and  was  conscious  that  he  must  die^  is  inad- 
missible lor  the  defense  on  a  murder  trial;  the  prosecution  of  defend- 
ant being  a  matter  for  the  state^  and  not  for  the  deceased,  to  determine^ 

XXII.    EnTIKB  OONVEBSATIOIT  or  DOGUICBNT. 

198.  A  part  lets  in  all. 

The  introduction  of  a  part  of  a  oonversation  or  writing  renders 
admissible  as  much  of  the  remainder  as  tends  to  explain  or  qualify 
what  has  been  received;^  and  that  is  to  be  deemed  a  qualification 
which  rebuts  and  destroys  the  inference  to  be  derived  from,  or  the 
use  to  be  made  of,  the  portion  put  in  evidence.* 

But  distinct  and  independent  statements,  though  in  the  same  oon- 
versation, are  not  thereby  rendered  admissible,* 

^The  rule  that  all  parts  of  a  conversation,  in  substance  at  leasts  rdating^ 
to  a  subject  in  controven^,  must  be  produced  in  evidence,  or  all  esr 
eluded,  is  not  violated  by  permitting  a  person  who  can  remember  the 
particular  language,  or  the  substance  of  it>  relating  to  the  fact  in  issiic;^ 
or  the  evidentiary  fact  sought  to  be  established,  to  testify  to  mqA 
part,  or  by  permitting  part  of  the  oonversation  to  be  testified  to  by  od» 
witness  and  part  by  another,  if  the  portions  together  show  with  rea« 
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sonable  diBtinctiieBs  the  bearing  of  the  conversatioii  on  the  fact  in  oon- 
troveray.    Fertig  v.  State,  100  Wis.  301,  76  N.  W.  960. 

•Reuse  V.  Whited,  25  N.  Y.  170,  82  Am.  Dec  337  (leading  civil  case) ;  Com. 
y.  Qoddard,  14  Gray,  402  (favors  a  liberal  rule  allowing  the  whole  of 
the  conversation,  aa  necessary  to  explain  any  part).  To  similar  effect 
are  State  v.  Broum,  21  Kan.  38;  Carver  v.  United  States,  104  U.  S.  694, 
41  L.  ed.  602,  17  Sup.  Ct.  Rep.  228;  State  v.  Flowers,  58  Kan.  702,  50 
Pac.  938;  Terry  v.  State  (Tez.  Grim.  App.)  38  S.  W.  986;  State  v. 
Regan,  8  Wash.  506,  36  Pac  472;  Rounds  v.  State,  57  Wis.  45,  14  N. 
W.  865. 

This  rule  does  not  apply  where  a  conversation  with,  the  accused  was  proved 
by  his  own  witness^  without  objection  by  the  state,  and  he  seeks  by 
means  of  the  rule  to  get  in  evidence  in  his  own  favor  of  further  state- 
ments forming  part  of  the  conversation.    State  v.  Elliott,  15  Iowa,  72» 

The  fact  that  the  aooosed,  in  a  oonversation  with  the  witness,  said  some- 
thing which  the  witness  cannot  remember,  will  not  exclude  his  testimony 
of  what  he  does  remember.    Wright  v.  State,  35  Ark.  639. 

That  the  accused  in  a  criminal  trial  was  allowed,  without  objection,  to 
prove  a  portion  of  a  conversation  which  had  taken  place  between  him- 
self and  another,  not  within  the  res  gest<B,  did  not  entitle  him,  as  mat- 
ter of  ri^^t,  to  introduce  evidence  <^  the  entire  conversation.  Horton 
V.  State,  110  6a.  739,  85  &  E.  659. 

And  where,  in  a  prosecution  for  having  sexual  intercourse  with  a  female 
under  sixteen  years  of  age  and  not  the  wife  of  defendant,  it  appears 
that  the  complaining  witness  first  stated  to  another  several  months 
after  the  act,  that  she  had  had  sexual  intercourse  with  the  defendant, 
and  the  defendant,  on  cross-examination  of  the  person  to  whom  the 
prosecuting  witness  first  confessed,  endeavored  to  show  that  it  was  the 
former,  and  not  the  latter,  who  first  suggested  the  defendant's  name» 
and  in  so  doing  brought  out  a  part  of  the  conversation  between  the 
prosecuting  witness  and  such  other,  it  was  not  competent  for  the  state^ 
on  redirect,  to  inquire  of  such  witness  as  to  whether  or  not  prosecuting 
witness  gave  ber  any  reason  as  to  why  she  had  intercourse  with  defend- 
ant, since  such  part  of  said  conversation  was  not  necessary  to  make 
the  balance  thereof  intelligible;  nor  did  such  question  call  for  the  bal- 
ance of  such  conversation.  People  v.  Flaherty,  162  N.  T.  532,  57  N.  £. 
73,  Reversing  27  App.  Div.  535,  50  N.  Y.  Supp.  574. 

^When  a  statement  forming  part  of  a  conversation  is  given  in  evidence 
by  one  party,  whatever  was  said  in  the  same  conversation,  tending  to 
explain  or  qualify  that  statement,  may  be  given  in  evidence  by  the 
other;  but  the  latter  cannot  give  in  evidence  distinct  and  independent 
statements  in  the  same  conversation,  in  no  way  connected  with  the 
statement  proved  by  his  adversary,  on  the  ground  that  he  had  opened 
the  subject  by  his  examination."  People  v.  Beach,  87  N.  Y.  508,  Rever»> 
ing  for  error  in  admitting  such  evidence. 

TDie  object  of  the  rule,"  says  C^ef  Justice  Green,  in  Cook  v.  State,  24 
N.  J.  L.  843,  849,  "is  not  to  permit  the  party,  to  offer  his  acts  and 
declarations  in  his  own  behalf,  and  thus  to  manufacture  evidence  for 
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hinifldf,  but  it  Ib  solely  to  show  the  full  sense  and  meaning  of  the 
eyidence  offered  against  him,  in  order  that  it  may  be  neither  more  nor 
less  than  the  prisoner  intended." 

XXIII.  EsTOPPEI*. 

189.  Hot  applicable  in  criminal  cases. 

Conclusive  presumptions  and  estoppels  have  no  place  in  criminal 
law,  for  the  purpose  of  establishing  the  body  of  the  crime  charged. 
The  defendant  may  prove  the  actual  facts  in  dispute,  notwithstand- 
ing any  admission  or  confession  he  may  have  made  to  the  contrary.^ 

*8tate  V.  JIutehin9on,  SO  Iowa,  478,  15  N.  W.  298,  holding,  where  a  county 
treasurer  was  charged  with  embezdement,  that  he  might  disprove  his 
own  settlement  sheet,  although  by  statute  in  civil  case  it  would  have 
been  conclusive  against  him. 

XXIV.    EzPLAININa   OMISSIOX   OF   EVn>£^OE. 

800.  Explanations  competent. 

When  the  good  faith  of  the  accused  in  refraining  from  testifying 
in  his  own  behalf,^  or  that  of  either  party  in  failing  to  call  as  a 
witness  a  person  shown  to  be  acquainted  with  the  facts  or  a  document 
called  for,  is  questioned,  the  party  has  a  right  to  give  evidence  ex- 
plaining his  course.' 

Worn,  ▼.  Cosiello,  119  Mass.  214;  Woodruff  v.  Hunon,  32  Barb.  557   (civil 

case). 

So,  in  reference  to  a  Chinese  certificate,  Greene,  Ch.  J.,  said:  "Nonprodnc- 
tion  of  a  certificate  is  a  circumstance  whidi,  if  alone  and  unexplained, 
may  properly  be  regarded  as  proof  that  the  person  lacking  it  is  one  who 
is  prohibited.  But  its  nonproduction  is  open  to  explanation,  and  the 
presumption  arising  from  its  nonproduction  to  contradiction."  Re  Lee 
Tip,  Cited  and  followed  in  Be  Ho  King,  14  Fed.  724. 

In  People  v.  (yHare,  124  Mich.  516,  83  N.  W.  279,  defendant  was  convicted 
of  stealing  a  harness,  whidi  he  claimed  he  bought  from  a  third  party. 
During  the  progress  of  the  trial,  the  court  severely  criticised  defend- 
ant's counsel  for  his  failure  to  subpoena  this  party,  accused  him  of  en- 
couraging crime  by  piddng  up  straw  men,  and  stated  that  sudi  a  lawyer 
was  not  fit  to  practice.  Defendant's  attorney  took  exception  to  the 
remarks,  stating  that  he  was  unable  to  subpoBua  the  witness  because 
he  knew  neither  his  first  name  nor  his  residence.  In  its  instructions 
the  court  told  the  jury  they  might  regard  the  absence  of  the  witness 
as  part  of  a  ^an  to  fabricate  testimony.  It  was  held  that  the  court's 
remarks  were  unreasonable,  beyond  the  court's  province,  and  oonsti* 
luted  reversible  error. 
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Thus,  teetimony  to  show  that  certain  eonspiratora  had  left  the  state  ia 
admissible  to  explain  why  they  were  not  prosecuted,  or  present  as  wit- 
nesses.   Holts  T.  Btaic,  76  Wis.  90,  44  N.  W.  1107. 

But  evidence  on  a  second  trial  for  murder,  that  a  witness  for  the  state 
on  a  former  trial  is  not  called  because  parties  interested  in  the  prose- 
cution found  fault  with  his  testimony  after  such  trial,  is  inadmis- 
sible for  defendant    Btate  t.  CoeUa,  8  Wash.  512,  36  Pac.  474. 

801.  —  but  not  by  imputations  against  tbe  aociued. 

The  prosecution  is  not  entitled  to  show  that  a  codefendant  or  a 
person  implicated  with  the  defendant  has  gone  out  of  the  jurisdic- 
tion, and  refuses  to  return  for  the  purpose  of  testifying/  unless  it  be 
shown  that  the  accused  is  privy  to  the  absence,  or  the  object  of  such 
explanation  is  to  lay  a  foundation  for  evidence  otherwise  inadmissi- 
ble. 

^People  T.  Bharp,  107  N.  Y.  427,  463,  14  N.  E.  319.  Bribery;  hdd  error 
to  allow  the  prosecution  to  prove  by  a  detective  that  he  had  been  em- 
ployed by  the  district  attorney  to  sid>p()ena  persons  named  in  the  indict- 
ment as  oodefendants,  some  of  whom  had  already  been  proved  to  have 
been  intermediaries;  that  they  were  now  in  Canada,  and  he  had  there 
served  a  subpcena  upon  one  of  them.  It  was  not  claimed  by  the  prose- 
cution that  defendant  was  privy  to  their  absence,  or  that  the  object  of 
the  testimony  was  to  furnish  a  basis  for  evidence  otherwise  inadmissi- 
ble. The  court  said :  "The  absence  out  of  the  jurisdiction  of  the  court, 
of  an  associate,  or  one  seemingly  connected  with  the  defendant  in  the 
act  charged,  is  easily  construed  as  evidence  of  guilt,  and  unless  the 
occasion  calls  for  sudi  proof  it  should  not  be  allowed." 

Compare  Com.  v.  Coatello,  119  Mass.  214.  Here,  under  indictment  for  forg- 
ery and  uttering  a  forged  bond  to  dbsolve  an  attachment,  the  govern- 
ment proceeded  on  the  ground  that  the  two  sureties  thereto  were  ac- 
complices, and  that  there  were  no  persons  of  the  name  of  the  sureties  to 
be  found.  The  defendant,  to  explain  tiieir  absence  as  witnesses  in  his 
behalf,  offered  to  show  that  the  prosecuting  officer  had  openly  threat- 
ened to  prosecute  them  for  perjury,  and  that  they  had  thereupon  fled 
the  commonwealth,  and  had  not  returned,  and  that  he  had  made  efforts 
to  procure  their  attendance  as  witnesses;  held  that  excluding  the  toBti- 
mony  was  error. 

XXV.  ExpsniMSNxa. 

202.  Experiments  before  the  jury. 

It  is  in  the  discretion  of  the  conrt  whether  to  permit  experiments 
relevant  to  the  issne  to  be  made  before  the  jury  daring  the  trial,^ 
or  to  refuse  to  permit  them.'     So  it  is  discretionary  whether  to  per- 
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mit  a  witness  explaining  a  tool  or  apparatus  to  experiment  befoie^ 
the  jury.* 


^£tate  y.  Smithy  49  Conn.  386.    And  a«e,  more  fully,  authorities 

in  notes  to  Leonard  t.  Bauthem  Pac  Co.  (Or.)  16  L.  R.  A.  221,  and 
Chicago^  Si.  L.  d  P.  R.  Co.  r.  Champion  (Ind.)  23  L.  R.  A.  861. 

Thus,  it  IB  discretionaiy  with  the  trial  judge  whether  he  will  admit  evi- 
dence as  to  the  length  of  time  it  will  take  a  candle  to  bum  down  to  the- 
point  of  one  discovered  where  a  Are  occurred,  or  whether  he  will  demon- 
strate that  fact  by  experiment.  People  ▼.  Levine,  85  Cal.  44,  22  Pac 
969,  24  Pac.  631. 

And  on  a  trial  for  burglary  a  mask,  lantern,  and  other  implements  of 
bm^Iary  may  be  used  by  the  prosecuting  attorney  to  enable  the  vrit- 
nesses  to  describe  and  illustrate  the  appearance  of  the  burglar  at  the- 
tame  of  the  commission  of  the  offense^  although  they  are  not  shown  t<K 
be  the  property  of  defendant.  State  v.  Elhoood,  17  R.  I.  763,  24  AtL 
782. 

An  illustration  by  a  police  officer  who  arrested  one  accused  of  robbery,  as  to- 
the  manner  in  which  he  held  a  revolver  when  arrested,  is  admissible  for 
the  purpose  of  showing  an  attempt  to  conceal  and  pass  it  to  a  friend.. 
Goofi  Bou)  V.  People^  160  HI.  438,  43  N.  E.  693. 

^Polin  V.  State,  14  Neb.  540,  16  K.  W.  898.  Refusal  to  direct  sheriff  to  dis- 
charge pistol  in  order  to  show  that  it  would  go  off  at  half  oock,  i& 
support  of  theory  that  shooting  was  accidental. 

6o,  refusal  to  permit  a  witness  to  illustrate  on  a  wall  or  door  in  the  court* 
room  the  location  of  a  bullet  mark  is  not  an  abuse  of  discretion,  wbere- 
there  is  an  offer  to  allow  him  to  describe  the  bullet  marks, — especially 
where  the  jury  viewed  the  premises,  and  are  particularly  instructed  U> 
view  such  marks.    People  v.  Chin  Hane,  108  Cal.  597,  41  Pac  697. 

And  the  trial  judge  is  not  obliged  to  allow  the  power  of  vision  of  a  witness- 
under  cross-examination  to  be  tested  by  requiring  him  to  go  to  a  window 
and  look  at  an  object  on  the  street  invisible  to  the  judge  and  jury  from. 
their  positions.    Heath  v.  State,  93  Ga.  446,  21  S.  E.  77. 

8e,  on  a  trial  for  the  illegal  sale  of  intoxicating  liquors,  it  is  proper  to  r»> 
fuse  to  permit  the  person  from  whom  defendant  purchased  the  beverage 
which  was  sold  to  put  together  in  the  courtroom  the  ingredients  from 
which  it  was  made,  and  show  the  jury  its  composition,  since  such  ex- 
periment could  not  enlighten  the  jury  in  regard  to  the  question  whether 
the  beverage  was  intoxicating.  State  v.  lAndoen,  87  Iowa,  702,  64  N* 
W.  1076. 

8o,  also,  an  offer  to  show  that  liquor  is  not  intoxicating,  by  permitting  the 
jurors  to  taste  and  test  the  same,  is  properly  refused,  where  the  issue 
is  not  whether  it  is  actually  intoxicating,  but  whether  or  not  it  con- 
tains more  than  1  per  cent  of  alcohoL  Cofs^.  ▼.  Breleford,  161  Mass.  61^ 
36  N.  E.  677. 

In  People  v.  Kinney,  124  Mich.  486,  83  K.  W.  147,  where  a  bottle  of  cider 
was  admitted  in  evidence  in  a  prosecution  for  selling  fermented  liqaoor, 
it  was  held  not  error  to  permit  the  members  of  the  jury  to  taste  tbe 
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contents,  where  the  evidence  tended  to  show  that  the  cider  was  in  the 
same  condition  as  when  purchased. 

la  Galloway  v.  State  (Tex.  Grim.  App.)  57  8.  W.  658,  a  prosecution  for 
violating  the  local-option  law,  where  the  defense  was  that  the  liquor 
sold  was  not  intoxicating,  a  juror,  by  consent  ol  defendant,  drank 
nearly  a  quart  of  the  liquor  which  was  offered  in  evidence.  Affidavits 
of  jurors  stated  that  he  made  no  statements  as  to  the  effeot  of  it  until 
after  the  verdict  was  rendered,  when  he  said  in  the  jury  room  that  he 
believed  that  if  a  person  drank  enough  of  it,  it  would  intoxicate  him. 
It  was  held  that  it  was  not  proper  practice  to  permit  the  juror  to  drink 
the  liquor,  yet,  in  view  of  the  facts  that  he  made  no  statement  to  the 
other  jurors  as  to  the  effect  until  after  the  verdict  was  rendered,  and 
that  the  evidence  was  conclusive  on  the  guilt  of  defendant^  it  was  not 
cause  for  reversal. 

'People  V.  Hope,  62  Cal.  291.  No  error  to  permit  a  witness  with  a  burglar's 
tool  to  exhibit  its  parts,  and  make  experiments  with  it  in  the  presence 
of  the  jury.  The  object  of  the  experiments  not  appearing  in  the  record 
on  appeal,  the  court  will  presume  that  it  was  legitimate. 

It  is  discretionary  with  the  trial  court  to  admit  proof  as  to  mechanical  or 
chemical  experiments;  and  the  court  is  not  bound  to  stop  proceedings 
in  order  to  try  such  experiments  in  open  courts  People  v.  Levine,  85 
Cal.  39,  24  Pac.  631,  22  Pac.  969. 

203.  Evidence  of  experiments  ont  of  court. 

It  is  not  error  to  receive  evidence  of  experiments  made  ont  of  the 
courtroom/  and  to  exhibit  the  apparatus  used.^  But>  to  be  admissi- 
ble in  evidence^  the  experiments  must  be  shown  to  have  been  made 
under  the  same  conditions  as  those  existing  in  the  case  on  trial.' 
If  the  state  is  allowed  to  introduce  evidence  of  experiments,  the  de- 
fendant is  entitled  to  introduce  the  same  kind  of  testimony  in  rebutr 
taL* 

*Thus^  mdence  that  it  would  be  physically  impossible  to  produce  the  con- 
ditions found  on  the  person  of  the  prosecutrix  on  a  prosecution  for  rape, 
in  the  manner  and  under  the  circumstances  described  by  her,  is  relevant 
and  material.    People  v.  Baldtoin,  117  Cal.  244,  49  Pac  186. 

And  where,  on  a  prosecution  for  murder,  there  is  a  conflict  in  the  evidence 
as  to  the  distance  from  which  the  fatal  shot  was  fired  from  a  rifle,  tes- 
timony as  to  the  distance  at  which  a  rifle  of  that  calibre  would  powder- 
mark  clothing  when  discharged  is  material  and  competent^  where  the 
clothing  of  deceased  was  not  so  marked.  People  v.  Clark,  84  Gal.  573, 
24  Pac.  313. 

It  is  competent  for  physicians  who  saw  deceased  lying  on  the  ground  at 
the  place  where  the  homicide  occurred,  and  who  located  the  pistol  balls 
fired  into  his  body,  to  testify  with  regard  to  an  experiment  made  in  the 
absence  of  defendant,  in  order  to  ascertain  if  possible  the  relative  posi- 
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tloni  of  tha  d«oeMed  and  defendant  when  ih«  fatal  ahot   was   fired. 
Moore  ▼.  State,  06  Tenn.  200^  33  S.  W.  1046. 

An  experiment  which,  by  the  reproduction  as  nearly  as  possible  of  the  con- 
ditions  as  to  speed  and  distance,  is  designed  to  show  the  impossibility 
of  the  theozy  of  the  state,  which  depends  upon  the  possibility  of  defend- 
ant's being  able  to  commit  the  offense^  to  return  to  his  wagon,  and  over- 
take a  wagon  which  was  preceding  him  within  a  given  distance,  is  ad* 
missible^  although  it  is  not  possible  to  determine  whether  the  condi- 
tions attending  the  experiment  were  exactly  similar  to  those  attend- 
ing the  original  transaction.  Clark  v.  State,  38  Tex.  Grim.  Rep.  30,  40 
S.  W.  992. 

But  evidence  that  a  witness  had  once  shot  a  pistol  hole  through  a  dry 
plank  as  an  experiment,  to  ascertain  the  size  of  the  hole  as  compared 
with  that  of  the  ball,  is  inadmissible  on  a  trial  for  a  homicide  com- 
mitted with  a  pistol.    Evant  v.  State,  100  Ala.  11,  10  So.  636. 

^Sullivan  v.  Com.  93  Pa.  284,  13  Phila.  410. 

^State  V.  Justus,  11  Or.  178,  8  Pac  337;  Com.  v.  Piper,  120  Mass.  185; 
Pettetcay  v.  State,  36  Tex.  Grim.  Rep.  97,  35  S.  W.  646;  People  T, 
Deitz,  86  Mich.  419,  49  N.  W.  296;  People  v.  Phelan,  123  Cal.  551,  56 
Pac.  424. 

In  Clark  v.  State,  38  Tex.  Grim.  Rep.  30,  40  S.  W.  992,  however,  it  is  held 
that  the  fact  that  an  experiment  made  under  circumstances  similar,  or  ap- 
proximately similar  to  those  surrounding  the  original  transaction,  may 
not  have  been  under  exactly  similar  conditions,— does  not  render  it 
inadmissible  if  it  serves  to  shed  any  light  upon  tLat  transaction. 

*Smith  V.  State,  2  Ohio  St.  613. 

XXVI.  Flight. 

204.  Competency. 

Evidence  of  the  flight  of  one  defendant  is  not  competent  for  the 
purpose  of  showing  the  guilt  of  another,  unless  a  connection  of  the 
latter  with  the  attempt  is  shown.^ 

^People  V.  Stanley,  47  Cal.  113, 17  Am.  Rep.  401  (robbery;  the  reason  seems 
to  be  that  acts  and  declarations  of  accomplices  are  admissible  on  the 
ground  of  res  gesta,  while  the  flight  of  the  accused  is  admissible  as  tend* 
ing  to  show  a  guilty  mind.  New  trial  granted) ;  State  v.  Ruby,  61 
Iowa,  86,  16  N.  W.  848  (attempt  by  other  prisoners  in  same  jail) ; 
Whitaker  v.  State,  106  Ala.  30,  17  So.  456.    And  see  supra,  SI  140-150. 

But  State  v.  Taylor,  70  Vt.  1,  42  L.  R.  A.  673,  39  Atl.  447,  holds  that  testi- 
mony that  some  of  the  persons  arrested,  and  who  made  an  assault  in 
attempting  to  escape,  ran  off  and  hid  in  the  bushes,  end  were  afterwards 
brought  in  by  the  officer's  assistantSi — ^is  admissible  on  trial  for  tha 
assault. 

Evidence  of  flight  of  defendant's  brother  is  admissible  on  a  trial  for  mur- 
der, to  show  the  guilt  of  such  brother,  where  the  theory  of  the  state  is 
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that  defendant  advieed  and  agreed  with  hia  brother  to  oommit  the 
crime.    Melntyre  v.  State  (Tex.  Crim.  App.)  33  S.  W.  347. 

Bo,  the  flight  of  two  of  the  persons  who,  the  prosecution  claims,  were  impli- 
cated in  the  larceny  of  property  for  receiving  and  concealing  which  the 
defendant  is  on  trial  is  admissible  to  establish  the  fact  of  the  theft, 
which  is  an  essential  step  in  the  prosecution.  State  ▼.  Haima,  35  Or. 
195,  57  Pac  629. 

XXVn.    FOUMEB  ACQUITTAL,   CONVICTION,  OR   JEOPAEDY. 

See  also  infra,  §  277 ;  and  ante.  Division  XVIII.,  §§  15-46. 
As  to  Burden  of  Proof,  see  post.  Division  XLII.,  §§  27  e^  seq.,  31. 

205.  Former  acquittal  or  conviction  of  accomplice. 

The  former  acquittal  of  an  alleged  accomplice  is  not  competent  in 
favor  of  the  accused;  nor  is  the  former  conviction  of  an  accomplice 
competent  against  the  accused.^ 

Waie  T.  Orr,  64  Mo.  339;  Davis  v.  State,  152  Ind.  145,  52  N.  E.  754; 
People  T.  Kief,  58  nun,  337,  343,  11  N.  Y.  Supp.  926,  12  N.  Y.  Supp. 
896.  Compare  Paul  v.  State,  12  Tex.  App.  346  (holding  that  upon  the 
trial  of  an  indictment  charging  a  conspiracy,  the  record  of  acquittal  of 
an  aUeged  accomplice  previously  tried  is  admissible  in  behalf  of  the  de- 
fendant ;  judgment  reversed ) ;  and  Jackson  v.  State,  33  Tex.  Grim.  Rep. 
281,  26  S.  W.  194,  622  (where  it  was  held  that  the  trial  and  acquittal 
of  one  jointly  indicted  with  defendant  for  the  crime  of  robbery,  who 
testified  as  a  witness  for  defendant,  was  admissible,  when  offered,  where 
the  state  through  the  trial  kept  prominently  before  the  jury  his  com- 
plicity in  the  robbery). 

So,  a  record  of  the  acquittal  of  a  person  charged  with  stealing  property 
is  not  admissible  in  favor  of  defendant  charged  with  receiving  the 
property,  knowing  it  to  have  been  stolen.  State  v.  Stoeeten,  75  Mo. 
App.  127. 

206.  Becord  necessary. 

In  the  absence  of  statute,  a  former  acquittal  or  conviction  can  only 
be  proved  by  the  record/  or  by  secondary  evidence  after  foundation 
laid.* 

• 

^Walter  v.  BiaU,  105  Ind.  589,  5  N.  E.  735;  State  v.  Rugan,  68  Mo.  214. 
Compare  People  v.  €farcia,  58  Gal.  102  (allowing  ''Register  of  Criminal 
Actions"  to  be  competent) ;  Myers  v.  State,  92  Ind.  390  (holding  it  not 
necessary  that  the  record  contain  a  copy  of  the  appointment  of  the 
special  judge  before  whom  such  judgment  was  rendered,  or  the  reason 
for  such  appointment,  or  copy  of  the  signature  of  the  judge) . 

Modem  statutes  removing  the  disqualification  of  witnesses,  which  at  com- 
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mon  law  resulted  from  oonriction,  allow  the  convictioii  to  be  prored, 
''for  the  purpose  of  affecting  the  weight  of  hie  teetimony,  either  by 
the  record  or  by  hie  croea-ezamination,  upon  which  he  must  anawer  any 
question  relevant  to  that  inquiiy,  and  the  party  cross-examining  hlxn 
is  not  concluded  by  his  answer  to  such  a  question."  K.  Y.  Code  Civ. 
Proc.  t  832. 

In  State  v.  Bimpson,  01  Me.  77,  39  Atl.  286,  it  was  hdd  that  the  docket 
entries  in  a  case  in  which  the  record  had  not  been  fully  extended  might 
be  read  to  the  jury  in  support  of  an  allegation  of  a  former  conviction. 

And  in  Territory  v.  Blocker,  9  Mont.  6,  22  Pac.  496,  on  a  plea  of  former 
jeopardy,  the  magistrate's  docket  of  the  former  trial  was  held  admissi- 
ble, although  the  magistrate  testified  that  another  person  than  the  one 
shown  by  the  docket  made  the  charge. 

And  Btate  v.  Karoartn,  69  N.  H.  237,  45  Atl.  744,  holds  that  where  there 
was  a  misnomer  in  an  indictment  in  a  prosecution  for  a  second  offense, 
the  original  complaint  and  warrant,  containing  defendant's  true  name, 
with  minutes  indorsed  thereon,  were  admissible  as  evidence  of  the  for- 
mer conviction. 

"See  auprttf  S  76. 

S07.  Eyidence  of  identity  of  offense  necessary. 

The  identity  of  the  oltense  charged  in  an  indictment  with  that 
chai^d  in  the  prior  one  must  be  shown.^ 
It  may  be  sho^vn  by  parol.* 

^Emerson  v.  Btate,  43  Ark.  372. 

^Bwalley  v.  People,  116  111.  247,  4  N.  E.  379;  Duncan  ▼.  Com.  6  Dana,  295; 
Marshall  v.  Btate,  8  Ind.  408;  Btate  v.  Andrews,  27  Mo.  267;  Porter 
V.  Btate,  17  Ind.  415  (error  to  reject  parol  testimony  to  establish  iden- 
tity). 

For  this  purpose  the  magistrate  before  whom  the  fomicr  trial  took  place 
is  a  competent  witness.    Btate  v.  Maxtcell,  51  Iowa,  314,  1  N.  W.  660. 

208.  Former  jeopardy;  gronnd  for  disoharge. 

Proof  of  discharge  of  the  jury  without  rendering  a  verdict  is  com- 
petent as  negativing  former  jeopardy,  although  the  record  does  not 
expressly  show  that  the  court  was  satisfied  that  the  jury  could  not 
agree.  This  may  be  inferred  from  the  fact  of  disagreement,  and 
the  direction  of  the  court  thereupon  that  they  be  disdiarged.^ 

^People  r,  Harding,  53  Mich.  481,  19  K.  W.  155,  Cooley,  J.  Compare  ant^. 
Division  XvilL,  §§  15-41,  as  to  what  constitutes  it. 

That  amendment  may  be  made  of  the  former  record  pending  the  present 
trial,  see  Territory  ▼.  Christensen,  4  Dak.  410,  31  N.  W.  848,  851. 
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XXVIII.  Genebal  issue. 

aoe.  Effeet 

The  plea  of  not  guilty  is  a  denial  of  every  material  allegation  In 
the  indictment,*  and  under  it  all  matters  of  fact  tending  to  establish 
a  defense,  which  may  not  be  presented  under  a  special  plea,  may  be 
given  in  evidence.^ 

But  merely  formal  defects  in  abatement  are  deemed  to  be  waived 
by  this  plea.* 

'N.  Y.  Code  Crim.  Proc.  $  338;  People  ▼.  Aleck,  61  Gal.  137  (holding  that 
this  plea  puts  in  issue  all  material  averments,  including  the  locus  de- 
licti) ;  Com.  v.  Brigga,  5  Pidc  429. 

*N.  Y.  Ck>de  Crim.  Proc.  §  339,  providing  thi.t  all  matters  of  fact  tending  to 
establish  a  defense  other  than  former  conviction  and  acquittal  may  be 
given  in  evidence.  And  see  People  v.  Ah  Lee,  SO  Cal.  85,  holding  to 
same  effect  under  California  statute. 

The  accused  may  avail  himself  of  the  statute  of  limitations  under  this 
plea.  State  v.  Ward,  49  Conn.  429;  People  v.  Durrin,  2  K.  Y.  Crim. 
Rep.  328  (holding  that  the  defense  of  the  statute  of  limitations  must 
be  given  under  a  plea  of  not  guilty,  and  in  no  other  way) ;  United 
Btaiee  v.  Brown,  2  Low.  Dec.  267,  Fed.  Cas.  No.  14,666. 

The  insanity  of  the  accused  may  be  shown  under  this  plea.  Oatrander 
V.  People,  28  Hun,  38  (holding  that  the  Statute  Laws  of  1874,  chap.  446, 
providing  for  the  examination  of  the  sanity  of  the  accused  by  commis- 
sion, did  not  take  away  his  right  to  have  the  question  of  his  sanity 
passed  upon  by  the  jury  under  the  plea  of  not  guilty) ;  Bennett  v.  State, 
57  Wis.  69,  46  Am.  Rep.  26,  14  N.  W.  912  (holding  that  under  the  local 
statute,  if  insanity  is  specially  pleaded,  that  issue  must  be  first  dis- 
posed of,  but  the  trial  of  that  issue  and  of  the  plea  of  not  guilty  may  be 
treated  as  one  for  the  purpose  of  moving  for  a  new  trial ) . 

In  Alabama  a  statute  (act  Februaiy  27,  1889  [Ala.  Acts  1888-^9,  pp.  742- 
746]  §  4)  provides  that  in  certain  prosecutions,  where  the  defense  of 
insanity  is  set  up,  it  shall  be  interposed  by  special  plea  at  the  time  of 
the  arraignment,  which  in  substance  shall  be  "Not  guilty  by  reason  of 
insanity;"  and  the  defense  of  insanity  cannot  be  introduced,  as  former- 
ly, under  a  plea  of  ''not  guilty." 

In  Qreen  v.  State,  88  Tenn.  614,  14  S.  W.  430,  it  is  held  that  present  insan- 
ity must  be  specially  pleaded  in  a  criminal  case,  and  cannot  be  shown 
under  a  plea  of  not  guilty. 

N.  Y.  Code  Crim.  Proc.  {  836,  provides  that  whenever  a  person  in  confine- 
ment under  indictment  desires  to  off^  the  plea  of  insanity,  he  may 
present  such  plea  at  the  time  of  his  arraignment^  as  a  specification,  un- 
der the  plea  of  not  guilty.  But  the  practice  still  is  to  prove  the  facta 
relied  on  as  showing  insanity  at  the  time  of  the  offense,  under  the  plea 
of  not  guilty.  The  statute  above  cited  is  permissive,  but  not  manda- 
4oiy,  for  the  burden  ii  on  the  prosecution  to  satisfy  the  jury,  on  tht 
Abb.  Cb. — 32. 
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whole  evidence^  that  the  aet  was  that  of  a  person  erlminally  Teflpond- 
ble.    0*CotmeU  t.  PeopU,  87  N.  Y.  377,  41  Am.  Rep.  379. 

In  Jordan  t.  State,  81  Ala.  20,  1  So.  577,  it  was  held  that  e^denoe  of  for- 
mer eonyietion  was  not  admissiMe  under  plea  of  not  guilty.  To  the 
same  effect,  under  Ga.  Pen.  Code,  $  050,  Hail  ▼.  State,  103  Ga.  403,  29 
8.  £.  915.    Contra,  Bryant  y.  State,  72  Ind.  400. 

United  Statee  ▼.  Oale,  109  U.  S.  65,  27  L.  ed.  857,  3  Sup.  Ct.  Rep.  1,  hold- 
ing that  objections  to  the  mode  of  selecting  grand  jurors,  though  under 
an  unconstitutional  statute^  cannot  be  raised  after  plea  of  not  guilty. 
And  see  Abbott  y.  People,  12  N.  T.  Week.  Dig.  282,  Affirmed  in  86  N. 
Y.  460;  State  y.  Drwry,  13  R.  I.  540  (misnomer  waiyed  by  plea) ;  State 
y.  Day,  58  Iowa,  678,  12  N.  W.  733  (holding  that  under  a  plea  of  not 
guilty  the  court  will  not  inquire  whether  the  defendant  was  prop- 
erly or  improperly  brought  within  its  jurisdiction) ;  Jfoim  y.  State,  37 
Ark.  405. 


XXIX.  Good  faith. 

210.  Wlien  competent 

Evidence  that  the  accused  acted  in  good  faith,  as,  for  instance^ 
under  advice  of  counsel,  is  not  admissible  as  a  defense,  if  the  steir 
uto  makes  the  act  an  offense  irrespective  of  the  motive  or  object  of 
doing  the  act.^ 

But  it  is  admissible  in  mitigation  in  those  jurisdictions  and  cases 
where  the  jury  are  to  fix  the  punishment  by  their  verdict.' 

'In  Gardner  ▼.  People,  62  K.  T.  299,  upon  the  trial  of  a  misdemeanor  (un- 
lawful removal  of  an  inspector  of  election),  evidence  that  the  accused 
acted  under  advice  of  counsel  was  held  inadmissible  as  not  amounttng 
to  a  defense.  Bince  the  statute  aflSxes  the  punishment  to  the  intention- 
al doing  of  the  act,  irrespective  of  motive  or  object,  the  good  fiaith  of 
the  accused  mitigates  the  character  of  the  act,  but  does  not  negative  the 
offense.    See  also  United  Statee  v.  Buntin,  10  Fed.  730. 

So,  evidence  of  defendant's  good  faith  in  making  a  promise  of  marriage  is 
inadmissible  on  a  prosecution  under  Cal.  Pen.  Code,  1%  26S,  269,  provid- 
ing that  every  person  who  under  promise  of  marriage  seduces  and  has 
sexual  intercourse  with  an  unmarried  female  of  chaste  character  is 
punishable,  and  that  the  intermarriage  of  the  parties  subsequent  to  the 
offense  is  a  bar  to  a  prosecution,  provided  the  marriage  takes  place 
prior  to  the  filing  of  an  indictment  or  information.  People  v.  £^iiion- 
eet,  97  Gal.  44S,  32  Pac  520. 

^Staples  V.  State,  14  Tex.  App.  136.  Reversal  for  error  in  exdudipg  evi- 
dence of  good  faith  in  making  unlawful  arrest. 
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XXX.  Iksanitt. 
As  to  Present  Insanity,  Prednding  Trial,  see  ante.  Division  IX. 

211.  Insane  witness. 

An  insane  person  may  testify  if  the  court  is  satisfied  that  he  un- 
derstands the  nature  of  an  oath,  and  is  capable  of  testifying;  it  is 
for  the  jury  to  estimate  the  value  of  his  testimony.^ 

H7am.  v.  Reynolds,  cited  in  92  Mass.  64.  See  also  People  ew  rel,  Norton  v. 
yew  York  HoepUal,  3  Abb.  N.  C.  229,  and  note;  Dietrict  of  Columbia 
T.  Armee,  107  U.  S.  519,  27  L.  ed.  CIS,  2  Sup.  Ct.  Rep.  S14. 

212.  Insanity;  how  proved,  repnte. 

Qeneral  reputation  is  not  competent  evidence  of  insanity.^ 

*Brihkley  y.  State,  6S  Ga.  296  (murder;  not  error  for  tbe  court  to  refuse 
to  aUow  a  witness  to  testify  that  defendant  was  generally  regarded  as 
a  man  of  unsound  mind,  and  that  his  reputation  was  that  of  a  person  of 
unsound  mind  before  the  commission  of  the  alleged  offense).  Citing 
Choice  V.  State,  31  6a.  424;  People  ▼.  Pico,  62  Cal.  50  (holding  it  not 
error  to  refuse  to  allow  the  question,  "What  do  you  say  as  to  his  gen- 
eral reputation,  whether  sane  or  insane?") ;  Cotrell  v.  Com,  13  Ky.  L. 
Bep.  305,  17  S.  W.  149;  Cannon  y.  State  (Tex.  Crim.  App.)  56  S.  W. 
351;  State  y.  Coley,  114  N.  C.  879,  19  S.  E.  705.  And  see  Walker  y. 
State,  102  Ind.  502,  1  N.  E.  856,  and  cases  cited. 

213.  Somnambulism. 

Evidence  that  the  accused  had  from  infancy  been  afflicted  with 
somnolentia,  or  somnambulism,  is  competent.^ 

*Fain  y.  Com.  78  Ky,  183,  39  Am.  Rep.  213,  reyersing  conyiction  for  re- 
fusing to  admit  such  evidence;  also  for  other  errors. 

214L  Declarations. 

Declarations  of  a  person  whose  mental  condition  is  in  question, 
whether  made  before  or  after  the  time  at  which  the  condition  is  to 
be  established,  are  competent,  so  far  as  they  tend  to  show  his  condi* 
tion  at  the  time  in  question.^ 

H^ogevoeU  y.  Com,  17  Ky.  L.  Rep.  822,  32  S.  W.  935;  Peery  y.  Peery,  94 
Tenn.  828,  29  S.  W.  1. 

215.  Conduct  and  circumstances. 

Evidence  of  the  acts  and  conduct,  occurrences,  and  other  circum- 
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Btances,  whether  prior  or  subsequent  to  the  time  at  which  the  mental 
condition  of  a  person  is  to  be  established,  which  tend  to  shed  light 
on  the  state  of  his  mental  faculties,  is  generally  receivable  for  the 
purpose  of  showing  what  his  mental  condition  was  at  the  time  in 
question.^ 

*Thu8,  evidence  that  defendant  charged  with  murder  seemed  from  the  time 
of  her  arrest  very  unconcerned,  and  to  think  that  she  had  done  right, 
and  to  be  unconscious  of  her  condition,  and  have  no  apprehension  or 
fear  of  punishment^  and  that  she  frequently  laughed  and  sang,  is  admis- 
sible»  in  connection  with  evidence  of  her  disordered  mental  condition 
before  and  at  the  time  of  committing  the  crime,  to  support  the  defense 
of  insanity.    Cfreen  v.  State,  64  Ark.  523,  43  S.  W.  073. 

And  evidence  that»  just  prior  to  the  alleged  offense,  accused  was  a  witness 
at  an  important  trial,  and  that  his  conduct  there  indicated  that  he  was 
insane,  is  admissible.  Cannon  v.  State  (Tex.  Grim.  App.)  56  S.  W. 
351. 

So,  evidence  as  to  defendant's  conduct  and  apparent  condition  of  mind 
while  in  jail  is  admissible  to  rebut  evidence  of  a  general  and  permanent 
state  of  dementia  and  diseased  condition  of  mind.  People  v.  McCarthy, 
115  Gal.  255,  46  Pac.  1073. 

French  v.  State,  93  Wis.  325,  67  N.  W.  706,  holds  that  evidence  of  the  acts, 
conduct,  and  declarations  of  defendant  charged  with  murder,  offered 
on  the  question  of  his  insanity,  should  not  be  limited  to  those  occurring 
before  the  end  of  the  fourth  day  after  the  homicide,  where  his  condi- 
tion at  that  time  had  not  changed,  although  medicine  had  been  admin- 
istered to  him  to  restore  him  to  his  normal  condition. 

But  State  v.  Leicia,  20  Nev.  333,  22  Pac  241,  holds  that,  upon  the  question 
of  sanity  at  the  time  of  the  homicide,  acts  or  conversations  of  the  ac- 
cused at  a  subsequent  time  are  not  admissible  as  of  course^  but  only 
when  they  tend  to  establish  existence  of  insanity  at  the  time  of  the 
homicide. 

And  Dean  v.  State,  105  Ala.  21,  17  So.  28,  holds  that  evidence  that  when 
defendant,  on  trial  for  murder,  became  excited,  he  was  very  much  ex- 
cited and  overbalanced,  and  to  a  considerable  extent  lost  his  reason,  is 
properly  excluded, — especially  where  the  witness  by  whom  such  facta 
are  sought  to  be  proved  testifies  that  defendant  was  not  at  aU  excited 
at  the  time  of  the  killing. 


216.  Hereditary  insanity. 

Where  there  is  evidence  directly  relating  to  the  aocnsed  which 
tends  to  show  insanity  in  him,  it  is  competent  to  show  the  insanity  of 
ancestors  or  progeny  ;^  but  it  is  in  the  discretion  of  the  court  to  ex- 
clude it,  unless  evidence  has  first  been  given  that  the  kind  of  in- 
eanity  shown  in  the  case  has  a  hereditary  tendency.* 

'Abbott»  Tr.  Ev.  119  (65).    See  also  Cole'e  Trial,  7  Abb.  Pr.  N.  a  321. 
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ThoB,  evidence  that  the  grandmother,  great  uncle,  and  great  aunt  of  defend- 
ant, charged  with  murder,  had  been  insane^  and  that  defendant's  mother 
had  been  temporarily  insane,  is  admissible  in  support  of  defendant's  in- 
sanity, where  the  evidence  has  been  adduced  that  defendant  had  shown 
signs  of  insanity.     Green  v.  State,  64  Ark.  523,  43  S.  W.  973. 

8o  held  in  Shaeffer  v.  State,  61  Ark.  241,  32  S.  W.  679,  of  evidence  that  de- 
fendant, charged  with  burglary,  had  a  brother  two  years  older  who  was 
an  imbecile  all  his  life,  in  connection  with  other  evidence. 

In  People  v.  Koemer,  154  N.  Y.  355,  48  N.  £.  730,  it  is  held  that  the  decla- 
rations of  the  living  members  of  a  family  as  to  the  insanity  of  another 
^  living  member  are  not  admissible  to  prove  such  fact,  under  the  rule  ap- 
plicable when  the  question  of  pedigree  is  involved,  even  if  that  rule  ex- 
tends to  proof  of  insanity,  as  in  any  case  it  is  limited  to  declarations 
by  deceased  persons,  and  is  based  upon  the  fact  that  they  furnish  the 
best  evidence  that  can  be  obtained. 

*WaUh  V.  People,  88  N.  Y.  458. 

So,  evidence  that  an  undo  of  defendant,  charged  with  murder,  was  insane, 
is  inadmissible,  in  the  absence  of  any  affirmative  evidence,  or  evidence 
derived  from  want  of  motive  or  other  circumstances,  that  defendant 
himself  was  insane,  or  showed  any  symptoms  of  insanity  at  the  time  of 
the  alleged  crime.    State  ▼.  Van  Taasel,  103  Iowa,  6,  72  N.  W.  497. 

217.  Evidence  freely  received. 

In  all  inquiries  relating  to  insanity,  every  reasonable  latitude 
should  be  allowed  in  the  examination  of  witnesses,  however  false  or 
unfounded  the  court  may  consider  the  defense.* 

Wejamette  v.  Com.  76  V*.  867. 

218.  Weak-mindedness. 

Evidence  as  to  whether  defendant  was  a  "strong  or  weak  minded 
man"  is  incompetent  on  the  question  of  his  lack  of  responsibility 
for  the  criminal  act* 

'^Dean  v.  State,  105  Ala.  21«  17  So.  28. 

So,  evidence  which  merely  tends  to  show  that  defendant  charged  with  a 
crime  is  weak-minded  and  easily  influenced,  and  liable  to  be  led  into 
wrongdoing  by  others,  is  inadmissible,  where  it  is  not  claimed  that  he 
Is  either  idiotic  or  insane;,  or  incapable  of  understanding  the  nature  of 
his  action.    State  v.  FUncera,  58  Kan.  702,  50  Pac.  938. 

219.  Eceentricity. 

Evidence  of  eccentricity  of  character  is  not  competent,  even  as 
bearing  on  the  question  of  criminal  intent,  if  insanity  is  not  relied 
on  as  a  defense.^ 

*8indram  v.  People,  1  N.  T.  Grim.  Rep.  448,  Affirmed  in  88  N.  Y.  196. 
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SSO.  Opinion  of  expert  as  to  mental  sonndneu. 

An  expert^  may  testify  directly  as  to  mental  capacity^  in  any  of 
three  ways: 

1.  If  he  has  had  adequate  opportunity  of  personal  examination 
of  the  accused,  he  may  state  his  opinion  positively,  based  upon  his 
personal  knowledge  of  tlie  facts,  but  not  an  opinion  based  upon  hear- 
say, nor  an  opinion  based  upon  the  testimony  in  the  cause,  unless 
euch  testimony  as  is  relied  on  for  the  purpose  is  indicated  hypothetic 
cally  by  the  question,  so  that  the  opinion  given  shall  be  an  hypotheti- 
cal opinion.^ 

2.  An  expert  who  has  heard  all  the  testimony  adduced  upon  the 
trial,  bearing  on  the  question,  may,  if  it  is  not  conflicting,  be  asked 
his  opinion  on  the  question  of  what  the  facts  sworn  to,  if  proved, 
would  indicate  as  to  the  mental  capacity.' 

8.  An  expert  may  be  asked  what  a  supposed  state  of  facts  put  to 
him  hypothetically,  but  corresponding  in  detail  to  the  facts  already 
in  evidence,  on  one  side  or  the  other,  or  on  both  sides,  would  indicate 
as  to  the  mental  capacity.^ 

*Ab  to  the  effect  on  the  opinions  of  medical  experts,  of  the  prohibition 
against  divulging  professional  communications,  and  the  reason  of  sudi 
privilege,  see  authorities  reviewed  in  note  to  Burt  y.  State  (Tex.  Crim. 
App.)  30  L.  R.  A.  300. 

And  as  to  the  right  of  a  witness  to  give  an  opinion  on  the  exact  issue  to  he 
tried  in  respect  to  sanity,  as  applied  to  criminal  prosecutions,  see  note 
to  Broun  v.  Mitchell  (Tex.  Crim.  App.)  36  L.  R.  A.  65. 

That  it  is  not  essential  to  the  admission  of  the  opinion  of  an  expert  as  to 
the  sanity  or  insanity  of  defendant,  based  on  his  conduct  in  jail»  that 
the  defendant  shall  have  been  warned  that  his  conduct  will  be  obaerved 
for  such  purpose,  see  Burt  v.  State,  38  Tex.  Crim.  Rep.  307,  39  L.  R.  A 
305,  40  S.  W.  1000,  43  S.  W.  344. 

"The  authorities  are  in  conflict  upon  this  pmnt.  The  true  principle  is, 
doubtless,  that  stated  in  the  text;  and  it  will  usually  be  required  that 
the  testimony  relied  on  shaU  be  stated  in  substance  in  a  hypothetieal 
question, — a  rule  which  many  of  the  best-considered  authorities  lay  down 
as  absolute.  It  is  only  where  the  evidence  is  simple  and  harmonious 
that  a  question  expressed  to  call  for  an  opinion  supposing  the  evidence 
to  be  true,  without  stating  its  substance,  can  be  deemed  sufficiently 
to  indicate  it  hypothetically  to  the  jury.  Buswell,  Insanity,  S  263,  Cit- 
ing Ouetig  v.  State,  66  Ind.  04,  32  Am.  Rep.  09;  Webb  v.  State,  9  Tax. 
App.  400;  Davie  v.  State,  35  Ind.  406,  9  Am.  Rep.  706;  People  v.  Thure- 
ton,  2  Park.  Crim.  Rep.  49;  People  v.  Lake,  12  N.  Y.  358;  State  v. 
Potts,  100  N.  C.  457,  6  8.  E.  657 ;  People  v.  Wood,  126  N.  Y.  251,  27  N. 
E.  362.  See  also  cases  reviewed  in  note  to  Burt  v.  State  (Tex.  Crim. 
App.)  89  L.  R.  A.  806. 
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•BaneheM  v.  People,  22  N.  Y.  147,  164;  People  v.  Lake,  12  N.  Y.  368; 
Com.  y.  Rogers,  7  Met.  500,  41  Am.  Dec.  458;  Btaie  v.  Hayden,  51  Vt. 
296.  Compare  Bennett  v.  Btate,  57  Wis.  69,  46  Am.  Rep.  26,  14  N.  W. 
912,  918;  Wharton,  Crim.  £v.  i  418;  Wehh  t.  Btate,  9  Tex.  App.  490, 
505;  Chitty,  Med.  Jur.  356;  Russell,  Crimes,  Sharswood's  9th  ed.  27, 
note  1 ;  3  Greenl.  £v.  |  5.  For  a  full  treatment  of  this  branch  of  the 
subject,  see  note  to  Burt  y.  Btate  (Tex.  Crim.  App.)  39  L.  R.  A.  310. 

Rowley  y.  People,  83  N.  Y.  464,  470,  38  Am.  Rep.  464,  Citing  People  y. 
Lake,  12  N.  Y.  358;  Ouiterman  y.  Liverpool,  N,  T,  d  P.  B.  8.  Co,  83 
N.  Y.  358;  People  y.  Augahwry,  97  N.  Y.  501  (holding  question  discre- 
tionary) ;  Dejamette  y.  Com.  75  Va.  867.  And  see  further  cases  re- 
viewed in  note  to  Burt  y.  Btate  (TeoL  Crim.  App.)  39  L.  R.  A.  316; 
Brief  on  the  Facts,  2d  ed.  pp.  425  et  eeq. 

221.  —  of  ordinary  witness. 

A  witness  who  is  not  an  expert  may  testify  to  the  facts  and  cir- 
cumstances within  his  personal  knowledge,  bearing  on  the  question  of 
mental  capacity ;  and  after  he  has  stated  them,  if  they  show  reason- 
able means  of  forming  an  impression/  he  may  be  asked,  on  either 
direct  or  cross-examination,  the  impression  as  to  mental  incapacity 
made  on  his  mind  at  the  time'  by  the  acts  and  declarations  to  which 
he  has  testified ;  and  may  characterize  them  as  rational  or  irrational.' 

But  a  witness  who  is  not  an  expert  cannot  state  his  opinion  or 
impression  unless  he  has  first  stated  the  facts  and  circumstances  on 
which  it  was  formed.* 

Kor  can  he  state  his  present  opinion  as  evidence  of  insanity,  as 
distinguished  from  the  impression  made  upon  his  mind  at  the  time 
of  the  circumstances  to  which  he  testifies.^ 

^Compare  Ford  r,  Btate,  71  Ala.  385;  Re  Carmiohael,  36  Ala.  514;  Potoell 
y.  Btate,  25  Ala.  21 ;    People  y.  Pico,  62  Cal.  50. 

*Com,  y.  Brayman,  136  Mass.  438.  Compare  Btate  y.  Pike,  51  N.  H.  105, 
S.  C,  with  note  to  contrary,  by  L.  F.  Redfield,  in  11  Am.  L.  Reg.  N.  S. 
233;  Thomaa  y.  Btate,  40  Tex.  60;  Upetone  y.  People,  109  111.  169. 

In  Btate  y.  Buckler,  103  Mo.  203,  15  S.  W.  331,  it  is  held  that  testimony 
of  witnesses  as  to  their  impressions  or  opinions  as  to  the  appearance  or 
expression  of  countenance  of  one  accused  of  murder,  just  after  the  af- 
fray, is  admissible. 

^People  y.  Conroy,  97  N.  T.  62,  Affirming  33  Hun,  119,  Citing  Clapp  y. 
Fullerton,  34  N.  Y.  190. 

*Btate  y.  Pennyman,  68  Iowa,  216,  26  N.  W.  82.  And  see  cases  cited  in  note 
to  Ryder  y.  Btate  (6a.)  38  L.  R.  A.  723 ;  Brief  on  the  Facto,  2d  ed.  p.  428. 

^O'Brien  y.  People,  36  N.  Y.  276,  282;  Hickman  y.  Btate,  38  Tex.  190. 

282.  Doubt  of  expert. 

The  testimony  of  an  expert  that  he  doubts  whether  the  accused 
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was  Bane  is  not  competent  as  tending  to  show  insanity.  Hence,  if 
the  witness  declines  to  express  a  positive  opinion  that  insanity  ex- 
istedy  it  is  not  competent  to  ask  him  if  he  has  doubts  of  the  existence 
of  mental  capacity.* 

^Banchez  v.  People,  22  N.  Y.  147j  154. 

223.  Bebnttinsr. 

Where  insanity  is  made  the  defense  to  a  criminal  charge,  and 
special  acts  are  given  in  evidence,  it  is  competent  for  the  prosecution 
in  rebuttal  to  prove  other  acts  showing  sanity.* 

^Untied  Btatea  v.  Holmes,  1  Cliff.  08,  Fed.  Cas.  No.  15,382,  holding  that  the 
proof  of  such  acta,  being  pertinent  to  the  issue,  are  not  open  to  the 
objection  that  it  is  an  attempt  to  prove  other  crimes  than  the  one 
charged;  nor  can  it  be  considered  an  attack  on  the  prisoner's  character, 
which  he  himself  has  not  put  in  issue. 

That  proof  of  partial  insanity  of  defendant  charged  with  murder  renders 
admissible  evidence  on  the  part  of  the  state  that  defendant  was  sane  on 
all  other  subjects,  see  People  v.  Hubert,  119  Cal.  216,  51  Pac.  329. 

And  that  witnesses  examined  by  the  state  in  rebuttal,  on  the  question  of 
insanity,  who  have  had  transactions  with  one  accused  of  murder,  and 
have  known  him  for  months  immediately  preceding  the  killing,  may  be 
asked  by  the  state  whether  they  ever  observed  anything  about  him,  or 
in  what  he  said  or  did,  that  indicated  insanity,  see  StcUe  v.  i/ater,  SO 
W.  Va.  767,  16  S.  E.  991. 

XXXI.  Inspection. 

See  also  supra,  §§  202,  203;  and  infra,  §§  322-324. 

224.  Eshibiting  chattel. 

When  the  nature,  quality,  and  condition  of  an  article  are  rele- 
vant to  the  issue,  the  court  may  allow  the  thing  to  be  shown  to  the 
jury,^  upon  proper  evidence  as  to  the  identity  of  the  thing^  and  of 
its  condition  at  the  time  in  question.' 

^Ruloffa  Case,  11  Abb.  Pr.  N.  S.  245,  8.  C,  leas  fully  reported,  45  N.  Y. 
213  (burglar's  tools^  piece  of  newspaper,  and  shoes  fitting  the  ae> 
cused) ;  Myers  v.  People,  4  Thomp.  &  C.  292;  Foster  v.  People,  63  N.  Y. 
619,  Affirming  3  Hun,  6  (burglar's  tools  admissible,  and  held  competent 
to  prove  their  names  and  uses) ;  King  r.  Btate,  13  Tex.  App.  277  (doth* 
ing  of  the  deceased  admissible  as  tending  to  show  position  when  killed, 
or  direction  of  blow) ;  Btate  t.  Outerbridge,  82  K.  C.  617  (exhibition  and 
comparison  of  bullets  and  molds  in  view  of  the  Jury;  and  proof  that 
the  bullet  fitted  the  mold  of  the  accused  competent) ;  People  t.  MuUer, 
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32  Hun,  209  (photographs;  on  indictment  for  the  sale  of  them,  aft 
deemed  obscene) ;  Montrose  v.  Siate^  72  Ga.  261,  63  Am.  Rep.  840  (il- 
lustrations in  indecent  publication) ;  Com,  y.  Burke,  12  Allen,  182  (hold- 
ing that  things  stolen  may  be  exhibited  as  evidence  of  their  own  value )» 
And  for  some  other  cases  Illustrating  the  application  of  the  rule,  see 
Bryant  v.  State,  116  Ala.  445,  23  So.  40;  Starchman  v.  State,  62  Ark, 
638,  36  S.  W.  940;  People  v.  Durrant,  116  Cal.  179,  48  Pac.  75;  Painter 
T.  People,  147  111.  444,  35  N.  E.  64;  Davidson  v.  State,  135  Ind.  254, 
34  N.  E.  972;  State  v.  Peterson,  110  Iowa,  647,  82  N.  W.  329;  People 
v.  WHght,  89  Mich.  70,  50  N.  W.  792;  State  v.  Murp)hy,  118  Mo.  7,  25 
S.  W.  96;  State  v.  Porter,  32  Or.  135,  49  Pac.  964;  Smith  v.  State  (Tex, 
Crim.  App.)  58  S.  W.  101;  State  v.  Eolerts,  63  Vt.  139,  21  Atl.  424. 

The  general  rule  that  the  accused  cannot  be  compelled  to  criminate  himself 
by  words  or  acts  is  not  applicable  to  a  case  where  the  police  pulled  off 
the  shoes  and  socks  from  the  prisoner's  feet>  and  it  was  sought  by  the 
identification  of  such  articles  of  clothing  to  connect  the  prisoner  with 
the  crime  committed.  What  he  wore  in  such  a  case  witnessed  against 
him,  and  not  any  act  he  did  under  coercion.  Fra/nklin  v.  State,  69  Ga. 
36,  47  Am.  Bep.  748,  749,  Citing  Greenl.  Ev.  34,  Bishop,  Grim.  Proc 
210,  211,  and  distinguishing  Dap  v.  State,  63  Ga.  667. 

*A8  illustrating  the  necessity  of  proper  identification  of  the  article  offered, 
see  Woolfolk  v.  State,  85  Ga.  69,  11  S.  E.  814;  State  v.  Porter,  32  Or. 
135,  49  Pac.  964;  Herman  v.  State,  75  Miss.  340,  22  So.  873. 

"Thus,  in  State  v.  Goddard,  146  Mo.  177,  48  S.  W.  82,  where  the  door  of  the 
room  in  which  a  homicide  occurred  was  offered  in  evidence  to  show  the 
location  of  the  pistol  balls  therein,  it  was  held  that  it  should  have  been 
first  shown,  by  preliminary  questions,  that  it  had  remained  in  the  same 
condition  since  the  homicide. 

225.  EzMbitiiig  person— identity. 

On  the  trial  of  an  issue  involving  the  identity  of  a  person,  the 
conrt  may  allow  him  to  be  brought  before  the  jury,  in  order  that 
a  witness  may  look  upon  him  and  testify.^ 

^Atty.  Qen.  v.  Fadden,  1  Price,  403,  where  hab.  corp.  ad.  test,  was  allowed, 
to  bring  him  up.    And  see  Civil  Trial  Brief,  2d  ed.  chap.  XIX.,  p.  306. 


—  age. 

The   jury  may,  by  inspection   of   a  person  in  court,  determine 
whether  he  is  under  age.^ 

^People  ea  reU  Zeigler  v.  Special  Sessions  Ct.  Justices,  10  Hun,  224;  Com, 
v.  Emmons,  08  Mass.  6. 

227.  —  of  infant. 

On  the  trial  of  an  issue  involving  the  age  of  a  child,  the  court  may 
allow  the  child  to  be  shown  to  the  jury.^ 

^.  Y.  Pen.  Ck)de,  8  19|  embodying  the  act  of  1882,  and  providing  that  ''tb* 
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oourt  or  magistrate  may  direct  an  examination  by  one  or  more  physi- 
cians, whose  opinion  shall  also  be  competent  evidence  upon  the  question 
of  age." 

60,  on  a  trial  for  rape  of  diildren  under  sixteen  years  of  age,  the  juiy  may 
consider  their  appearance^  in  connection  with  their  testimony,  in  de- 
termining their  age.    Com.  v.  PhiUipa,  162  Mass.  504,  39  N.  E.  109. 

228.  Legitimacy — ^parentage. 

Ab  to  whether  it  is  competent  on  a  question  of  race  or  parentage 
to  exhibit  an  infant  of  tender  years  to  the  jury,  the  authorities  are 
conflicting.^ 

^Affirmative:  Warlick  t.  White,  76  N.  C.  175  (legitimacy  of  a  child  al- 
leged to  be  of  mixed  blood;  error  to  refuse  to  allow  it  to  be  exhibited) ; 
State  T.  Smith,  54  Iowa,  104,  37  Am.  Rep.  192,  6  N.  W.  153  (bastardy; 
not  error  to  exhibit  a  child  over  two  years  of  age,  the  jury  being 
charged  that  if  they  did  not  clearly  see  the  resemblance  between  the 
child  and  the  alleged  putative  father  to  disregard  all  the  state's  claims 
of  resemblance) ;  Disapproved  in  22  Alb.  L.  J.  43;  Oaunt  v.  State,  50 
N.  J.  L.  490,  14  Atl.  600  (bastardy) ;  Finnegan  v.  Dugan,  14  Allen,  197 
(an  action  under  a  statute  concerning  maintenance  of  bastards;  no 
■error  to  instruct  the  jury  that  they  might  consider,  with  the  other 
evidence,  any  resemblance  between  the  child  in  court  and  the  defendant, 
if  they  found  such  resemblance  to  exist  The  age  of  the  child  does 
not  appear).  In  State  v.  Horton,  100  N.  C.  443,  6  S.  E.  238^  it  was 
lield  not  error  to  exhibit  the  child  simply  as  corroborating  by  its  ex- 
istence testimony  to  seduction  under  promise  of  marriage.  And  in 
Hutchinson  v.  State,  19  Neb.  263,  27  N.  W.  113  (basUrdy),  it  was  held 
not  error  merely  to  allow  the  child  of  seven  months  to  be  in  the  moth- 
er's arms  while  she  was  testifying. 

liegative:  In  People  ex  rel.  Fuller  v.  Carney,  29  Hun,  47,  a  bastardy  trial, 
it  was  held  reversible  error  to  ask  the  mother  of  the  child  to  "look  at  the 
child,  and  tell  what  the  color  of  its  eyes  are."  The  court  said:  "This 
evidence  enabled  the  court  to  compare  the  color  of  the  child's  eyes  with 
those  of  the  defendant,  who  was  present  in  court.  We  do  not  regard 
this  kind  of  evidence  as  safe  or  proper.  .  .  .  Common  observation 
reminds  us  that  in  families  of  children  different  colors  of  hair  and 
eyes  are  common,  and  that  it  would  be  dangerous  doctrine  to  permit  a 
child's  paternity  to  be  questioned  or  proved  by  the  comparing  of  the 
color  of  its  hair  or  eyes  with  that  of  the  alleged  parent,"— Citing  with 
approval  Petrie  v.  Howe,  4  Thomp.  &  C.  85,  a  civil  case,  holding  that 
upon  trial  of  action  for  criminal  conversation  with  plaintiff's  wife,  it 
was  reversible  error  to  ask  plaintiff  the  color  of  the  hair  of  his  four 
children,  so  that  the  jury  could  compare  such  color  with  that  of  the  de- 
fendant and  of  the  fifth  child,  in  court  with  its  mother,  wh^re  the  child 
was  alleged  to  be  the  defendant's.  So,  in  State  v.  Danforth,  48  Iowa, 
43,  30  Am.  Rep.  387,  a  trial  for  rape,  it  was  held  reversible  error  to  ex- 
hibit a  child  three  months  old  to  the  jury  to  corroborate  the  proaecotion 
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by  reamm  of  a  supposed  resanblance  between  the  eliild  and  the  defend- 
ant. And  in  Hanati>aU  y.  State,  64  Wis.  84,  54  Am.  Rep.  588,  24  N.  W. 
489,  it  was  held  reversible  error  to  exhibit  a  child  less  than  a  year  old 
to  the  jury  for  their  inspection.  The  court  said:  ''When  applied  to 
the  immature  child  its  worthlessnees  as  evidence  to  establish  the  fact  of 
parentage  is  greatly  enhanced,  and  is  of  too  vague,  uncertain,  and 
fanciful  a  nature  to  be  submitted  to  the  consideration  of  a  jury."  In 
Risk  T.  State  ew  rel.  Vestal,  10  Ind.  153,  it  was  held  improper  to  admit 
an  infant  in  evidence,  and  the  court  gave  as  a  reason,  among  others, 
that  "a  child  changes  often  and  much  in  looks  in  the  first  three  months 
of  its  existence." 

In  Reitz  v.  State  em  rel,  Holden,  33  Ind.  187,  the  trial  judge  ruled  that  it 
was  improper  to  hold  a  child  up  before  the  jury  for  inspection,  and 
told  the  jury  to  disregard  it.  And  in  Clark  v.  Bradstreet,  80  Me.  454, 
15  Atl.  56,  it  was  held  reversible  error  at  trial  of  a  bastardy  process 
to  exhibit  to  the  jury  an  infant  six  weeks  old  for  the  purpose  of  tracing 
a  resemblance  to  the  putative  father.  The  court  reviewed  the  cases,  and 
said:  "In  a  case  like  this^  where  the  child  was  a  mere  infant,  such 
evidence  is  too  vague,  uncertain,  and  fanciful,  and,  if  allowed,  would 
establish  not  only  an  unwise,  but  dangerous  and  uncertain,  rule  of  oyi- 
dence."  See  also  Ingram  v.  State  ex  rel  Mcintosh,  24  Neb.  33,  37  N.  W. 
943. 

For  an  exhaustive  review  of  the  authorities  on  this  question,  see  note  to 
State  em  rel.  Scott  v.  Harvey  (Iowa)  52  L.  R.  A.  500. 

228.  Intpection  of  defendant's  person— oompnlsory. 

It  has  been  held  error  to  compel  the  defendant  to  exhibit  his  per- 
son/ or  any  part  thereof*  to  the  jury  as  evidence  against  himself; 
and  it  has  also  been  held  error  to  admit  evidence  derived  from  a 
compulsory  exhibition  of  the  defendant's  person,  prior  to  the  trial  f 
because  such  methods  are  deemed  to  compel  him  to  be  a  witness 
against  himself. 

It  is  otherwise  of  incriminating  articles  found  upon  his  person  by 
searching,  not  by  requiring  him  to  produce  them.* 

*Upon  the  subject  of  the  inspection  of  the  person,  I  brief  the  following  de- 
cisions, according  to  the  number  if  not  the  weight  of  authority  on  this 
controverted  question.  But  it  has  not  been  sufficiently  considered  that 
the  power  to  bring  one  accused  to  the  bar  includes  the  power  to  see 
who  he  is  and  to  prove  his  identity.  A  recognizance  to  appear  would 
not  be  answered  by  coming  in  mask  and  domino.  The  constitutional 
right  exempts  the  prisoner  from  criminating  himself,  but  does  not  exempt 
his  person  from  search,  nor  from  inspection,  nor  from  any  examination 
which  justice  can  make,  notwithstanding  his  right  to  remain  silent  and 
passive.  For  articles  on  the  question,  see  22  Alb.  L.  J.  144,  6  Crim. 
L.  Mag.  805,  15  Cent.  L.  J.  2,  207;  and  note  to  Delatcare,  Lack,  d  W»  B. 
Co.  (N.  Y.)  14  L.  R.  A.  406. 
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80,  in  Biate  y.  Jacobs,  50  N.  G.  (5  Jones  L.)  259,  it  was  held  reversible 
ror  to  compel  the  defendant  to  exhibit  himself  to  the  inspection  of  the 
jury,  upon  his  trial  (as  a  free  ne^o)  for  carrying  arms,  in  order  that 
the  jury  might  determine  his  status  as  a  free  negro.  The  court  said: 
''Admitting  that  the  state  has  a  right  to  compel  his  presence  at  the 
trial,  it  does  not  follow  that  he  is  bound  to  stand  or  sit  within  view  of 
the  jury.  Indeed,  if  he  were  so  bound,  why  call  upon  him  to  exhibit 
himself  to  themt" 

But  directing  the  accused  on  a  prosecution  to  stand  up  so  that  he  may  be 
identified  is  not  erroneous  as  compelling  him  to  incriminate  himself. 
Biate  v.  Beaaby,  100  Iowa,  231,  69  N.  W.  451. 

Nor  is  it  error  to  allow  the  state  to  make  profert  to  the  jury  of  the  person 
of  one  charged  to  be  the  paramour  of  another  charged  with  miscegena- 
tion, in  order  to  determine  by  inspection  whether  he  is  a  negro,  as 
charged  in  the  indictment.    Linton  v.  State,  88  Ala.  216,  7  So.  261. 

'In  Blhckvcell  v.  Btate,  67  6a.  76,  it  was  held  reversible  error  to  compel  de- 
fendant to  stand  up  and  enable  a  witness  for  the  state  to  see  and 
testify  as  to  where  the  amputated  leg  of  the  prisoner  was  cut  off,  as 
corroborative  of  said  witness's  testimony  as  to  the  kind  of  tracks  found 
near  the  place  of  the  murder. 

But  in  Btate  v.  Ah  Chtiey,  14  Neb.  79,  33  Am.  Rep.  530,  it  was  held  no 
error  and  not  unconstitutional,  on  a  murder  trial,  for  the  court 
to  compel  the  defendant,  against  his  objection,  to  exhibit  his  arm,  so 
as  to  show  certain  tattoo  marks  thereon  to  the  jury,  a  witness  having 
previously  testified  that  such  marks  were  upon  defendant's  arm. 

And  in  Johnson  v.  Com.  115  Pa.  369,  9  Atl.  78,  where  the  accused  on  trial 
for  murder  readily  acceded  to  the  request  of  the  prosecution  to  stand  up 
and  open  his  mouth,  and  repeat  the  sentences  used  by  the  murderer  at 
the  time  of  the  crime,  for  the  purpose  of  enabling  a  witness  on  the 
stand  to  hear  and  see  the  prisoner  with  a  view  to  identifying  him,  it 
was  held  no  error,  as  the  accused  made  no  objection;  and  the  court  in 
a  dictum  expressed  an  opinion  in  support  of  such  practice. 

In  Thomas  v.  Btate,  33  Tex.  Crim.  Rep.  607,  28  S.  W.  534,  the  defendant^ 
charged  with  murder,  testified  that  deceased  inflicted  a  certain  wound 
upon  him,  and  exhibited  the  wound  to  the  court  and  jury  to  corroborate 
his  testimony;  and  upon  his  further  stating  upon  cross-examination 
that  he  had  not  exhibited  that  particular  wound  to  others  before  the 
homicide,  but  had  shown  them  another  wound,  it  was  held  that  the  state 
might  require  that  he  exhibit  both  wounds. 

^People  V.  McCoy,  45  How.  Pr.  216,  a  trial  for  murder  of  a  bastard  child, 
ruled  that  the  state  should  not  be  allowed  to  introduce  evidence  of  the 
results  of  a  forcible  examination  of  defendant's  person  by  two  physi- 
cians appointed  by  the  coroner,  as  it  would  be  compelling  defendant  to 
testify  against  himself. 

But  Btate  v.  Garrett,  71  N.  C.  85,  17  Am.  Rep.  I,  held  it  not  error  to  admit 
upon  a  murder  trial,  evidence  of  the  results  of  a  compulsory  unwrapping 
and  examination  of  defendant's  hand  at  the  coroner's  inquest,  where 
such  examination  showed  that  defendant's  hand  was  uninjured,  although 
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the  defendant  claimed  that  the  deceased  was  burned  to  death  and  that 
defendant  burned  her  hand  in  an  atteinpt  to  extinguish  the  flames.  The 
court  attempted  to  distinguish  State  r.  Jacoha,  50  N.  C.  (5  Jones  L.) 
259,  on  the  ground  that  although  these  facts  were  obtained  by  methods 
not  per  ae  allowable,  yet  the, results  could  be  testified  to  by  witnesses 
other  than  the  defendant.  In  Bpicer  y.  State,  69  Ala.  159,  the  court 
said :  "The  submission,  by  a  female  defendant,  of  her  person  to  a  pri- 
Tate  examination  by  physicians^  is  not  a  confession,  although  the  re- 
sult of  the  examination  was  a  disclosure  of  facts  of  a  criminative  char- 
acter ;  and  such  facts  are  competent  evidence  against  her,  although  she 
was  induced  to  submit  to  the  examination  through  the  assurance  that 
it  would  be  the  best  thing  for  her  that  she  could  do."  Murder;  judg- 
ment reversed  on  other  grounds. 

Tlie  evidence  of  the  result  of  inspection  of  accused,  in  jail  upon  charge  of 
rape  which  had  infected  a  child,  was  held  admissible  in  People  v.  Olover, 
71  Mich.  303,  38  N.  W.  874. 

Kfhaatang  v.  State,  83  Ala.  29,  3  So.  304,  holding  that  it  was  competent  to 
prove  that  a  pistol  was  found  on  the  person  of  the  accused  when  ar- 
rested on  &  charge  of  carrying  concealed  weapons,  he  not  having  been 
required  to  produce  it> — ^Distinguishing  Boyd  v.  United  Statea,  116  U. 
B.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  524,  as  applicable^  where  the  ac- 
cused was  required  to  produce  the  incriminating  evidence. 

For  a  case  of  stripping  a  post-office  employee  suspected  of  embezzling  let- 
ters, see  United  Statea  v.  Dcnicke,  35  Fed.  407. 

Although  the  question  does  not  seem  to  be  passed  upon  by  any  appellate 
court,  it  seems  that  in  those  jurisdictions  where  the  courts  have  re- 
garded it  as  unconstitutional  to  compel  submission  to  an  inspection  of 
the  person,  it  would  be  deemed  unconstitutional  to  compel  the  defend- 
ant to  submit  to  scientific  tests  to  determine  the  character  of  his  mental 
operations. 

In  People  v.  Ryan,  however  (court  of  sessions,  Watertown,  N.  Y.,  Oct.  1888, 
N.  Y.  Sim,  Oct.  22,  1888),  a  defendant,  indicted  for  a  criminal  assault 
upon  a  female,  disclosed  to  his  fellow  prisoners  his  intention  "to  work 
the  insanity  dodge  to  get  free."  His  conduct  was  so  violent  that  a  com- 
mission was  appointed  to  ascertain  his  mental  condition.  The  commis- 
sion employed  an  expert  who  applied  by  force  to  the  manacled  prisoner 
the  ether  test>  on  the  theory  that  one  has  no  control  over  the  voluntary 
action  of  the  mind  while  passing  into  the  resulting  semi-comatose  con- 
dition, and,  therefore,  the  rational  or  irrational  condition  can  thus  be 
determined.  Against  objection^  as  a  violation  of  the  constitutional 
right,  the  court  received  the  expert's  testimony,  founded  on  this  test, 
that  the  accused  was  sane,  and  he  was  convicted  and  sentenced  for 
nineteen  years. 

230.  — comparuon — compulsory. 

For  the  same  reason  it  has  been  held  error  to  compel  defendant 
at  the  trial  to  submit  to  the  test  of  comparisons — ^for  example,  be- 
tween his  feet  and  tracks  found  near  the  scene  of  the  crime.^ 
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For  the  same  reascm  it  haa  been  held  error  to  admit  evidence  of 
Buch  compulsoiy  oomparisona  made  out  of  court  prior  to  the  trial* 

*8toke$  V.  Btate,  6  Baxt.  619,  30  Am.  R«p.  72.  Murder;  reyeruble  error 
to  pennit  the  proeeeutiog  attoriKT  to  bring  &  pan  of  mad  into  eoiirt 
and  request  the  aceuaed  to  put  hia  loot  thereiii,  for  the  purpoee  of  eom- 
pariaon  with  traeka  near  the  eocne  of  the  murder  and  aUeged  to  be  the 
prisoner's^  even  though  the  eoort  told  the  aoeuaed  that  he  need  not  do- 
so  unless  he  wished,  and  told  the  Jury  that  the  refusal  of  the  defendant 
to  compl J  with  the  request  was  not  to  be  taken  as  evidence  against  hinu 
Contra^  £fpro«se  y.  Cmii,  81  Va.  374,  requiring  to  write  in  court  not 
error.  But  see  People  v.  DeKrojrft,  49  Hun,  71,  1  K.  T.  Supp.  692,  and 
cases  cited. 

In  Johnaon  v.  Btaie,  69  N.  J.  L.  636,  38  L.  R.  A.  373,  37  AU.  949,  Affirm* 
ing  69  N.  J.  L.  271,  36  Atl.  787,  it  was  held  that  booU  worn  by  defend- 
ant charged  with  murder,  on  the  night  the  crime  waa  committed,  and 
impression  in  sand  by  such  boots  by  way  of  illustration,  might  be  exhib- 
ited to  the  jury  in  connection  with  evidence  of  footprints  of  a  peculiar 
character  in  the  dirt  and  soil  near  the  body  of  the  murdered  person. 

In  People  v.  OUoeria,  127  Cal.  376,  69  Pac  772,  it  was  held  that  a  defend- 
ant charged  with  robbery  might  be  compeUed  to  stand  up  for  com- 
parison in  size  by  the  prosecuting  witness  with  the  party  who  robbed 
him. 

'In  Day  v.  Btate,  63  Ga.  667  (burglary),  it  was  held  reversible  error  to  ad- 
mit evidence  that  the  defendant  had  been  forced  to  put  his  foot  into 
trades  found  near  the  scene  of  the  crime,  and  that  his  shoe  fitted  the 
tracks,  because  this  was  being  compelled  to  give  testimony  tending  to 
criminate  himself.  Contra,  Btate  y.  Oraham,  74  N.  C.  646  (stealing) ; 
Walker  v.  Btate,  7  Tex.  App.  245,  32  Am.  Rep.  595  (murder).  In  both 
these  cases  receiving  such  evidence  was  held  not  error. 

231.  — voluntary. 

The  accused  may  waive  his  right  to  refuse  to  submit  to  such  per- 
sonal tests  before  the  jury.* 

*In  People  v.  Mead,  50  2^cfa.  228,  15  N.  W.  05,  where  evidence  had  been 
given  of  trades  found  near  the  scene  of  the  burglary,  it  was  held  not  re> 
versible  error  to  compel  defendant,  against  objection  by  his  counsel,  to 
measure  a  shoe  which  he  had  already  voluntarily  tried  on  in  the  pres- 
ence of  the  jury,  because  compelling  such  measurement  was  an  error 
which  did  no  legal  injury  to  the  defendant,  as  he  had  voluntarily  sub- 
mitted to  the  test  of  trying  on  the  shoe.  But  the  court  in  a  dietnm 
(per  Cooley,  J.)  said:  "Had  there  been  any  objection  to  the  respond- 
ent's trjring  on  the  shoe,  the  court  would  have  had  no  authorily  to  require 
it,  and  even  the  simple  matter  of  measurement  the  respondent  might 
have  declined  had  he  seen  fit." 

282. rebuttal. 

Where  the  accused  voluntarily  allows  the  jurj  to  inspect  his  per^ 
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son  as  a  pait  of  his  case  in  def ense,  it  is  proper  to  compel  him  to 
submit  to  an  inspection  by  medical  experts  called  by  way  of  rebut- 
tal on  the  part  of  the  prosecution.^ 

'In  Gordon  y.  State,  68  Gku  814  (ftflsault),  it  was  held  no  error  to  compel 
the  accused  to  allow  a  scar  upon  his  head  to  be  examined  by  a  physician 
called  1^  the  prosecution,  to  show  that  it  was  the  result  of  an  old 
wound,  and  not  of  a  recent  blow,  as  had  been  daimed  bj  the  accused 
upon  his  voluntary  exhibition  of  the  scar  to  ths  jury. 

238.  Comparisons  by  witnesses  other  than  the  aeensed. 

Although  the  accused  cannot  be  compelled  to  make  comparisons 
incriminating  himself ^^  yet  evidence  may  be  given  of  such  compari* 
sons  made  by  others,'  subject  to  rebuttal  by  similar  evidence  on 
behalf  of  the  accused ;'  for  example,  as  to  the  correspondence  in  size 
and  shape  between  the  shoes  of  the  accused  and  tracks  found  near 
the  scene  of  the  crime;  and  expert  testimony  will  not  be  required.* 

*8ee  sections  immediately  preceding. 

'In  State  y.  Morris,  84  N.  C.  756,  it  was  hdd  no  error  on  a  murder  trial 
to  admit  evidence  of  persons  who  had  measured  footprints  found  near 
the  scene  of  the  homicide,  and  applied  the  measurements  to  the  boot» 
of  the  accused,  and  found  a  correspondence  in  size  and  shape,  even 
though  such  measurement  and  comparison  had  taken  place  when  the  ac* 
cused  was  neither  present  nor  represented. 

So,  in  Meyers  v.  State,  14  Tex.  App.  35,  it  was  held  no  error  to  admit  tes- 
timony of  witness  for  prosecution  that  under  the  direction  of  the  sheriff^ 
he  had  applied  the  boot  taken  from  the  foot  of  the  accused  to  track» 
near  the  place  of  the  assault,  and  that  they  corresponded. 

The  constitutional  prohibition  against  compelling  a  person  accused  of 
crime  to  give  testimony  incriminating  himself  is  not  violated  by  the  of- 
ficer to  whose  custody  an  accused  is  committed  taking  the  tatter's  shoes 
and  comparing  them  with  certain  tracks  found  near  the  scene  of  the  al-^ 
leged  offense,  and  by  his  testifying  to  the  result  of  the  comparison. 
Myers  v.  State,  97  6a.  76,  25  8.  E.  252. 

So,  evidence  is  admissible  that  a  witness  measured  tracks  made  by  one  ao* 
cused  of  burglary,  and  also  the  tracks  found  in  the  yard  after  the  burg- 
lary, and  that  the  two  corresponded.  Oilmore  v.  State,  09  Ala.  154,  la 
So.  536. 

And  evidence  that  some  of  the  footprints  leading  to  and  from  a  burglarized 
house,  which  have  been  described,  corresponded  with  shoes  worn  by  de- 
fendant at  the  examining  trial,  is  admissible.  Clark  y.  State  (Tex» 
Crim.  App.)  26  S.  W.  68. 

And  it  is  competent  to  prove  that  defendant's  foot  seemed  to  fit  in  tracks  j 

found  at  or  near  the  place  of  the  crime,  when  he  voluntarily  placed  his 
loot  in  such  tracks.    Potter  v.  State,  92  Ala.  37,  9  So.  402.  | 
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And  footprintg  found  at  or  near  the  plaoe  where  the  crime  was  oommitted, 
corresponding  to  the  tracks  of  the  aocnsed,  may  be  shown  to  identijy 
him  as  the  goiltj  party  on  a  prosecution  for  arson,  hot  are  insufficient 
to  estabiish  his  guilt  if  they  are  not  distinguished  from  ordinary  foot- 
prints by  any  peculiar  marks^  and  the  correspondence  betwecm  them  and 
the  tracks  of  the  accused  is  merely  in  superficial  shape,  outline,  and  di- 
mensions.   WhetMion  t.  8iate^  31  Fla.  240,  12  So.  661. 

In  People  v.  Bearoey,  121  Cal.  1,  41  L.  R.  A.  157,  63  Pac  359,  it  was  held 
that  a  box  of  sand  containing  impressions  of  shoe  tracks  which  a  wit- 
ness testifies  that  he  made  with  the  shoes  of  the  accused  person,  and 
that  they  are  identical  with  those  he  found  in  the  sand  upon  a  desert, 
is  admissible  in  evidence  for  the  purpose  of  accurately  describing  the 
appearance  of  the  tracks  on  the  desert^  which  are  claimed  to  have  been 
made  by  the  accused. 

But  it  was  held  incompetent  to  prove  that  the  accused  was  excited  when 
such  comparison  was  being  made^  in  People  v.  Wolcoit,  51  Mich.  612, 
17  N.  W.  78,  holding  it  reversible  error  to  admit  such  evidence  on  trial 
for  larceny  of  wheat,  where  evidence  had  been  given  that  tracks  were 
found  and  followed  from  where  the  wheat  was  taken,  and  that  the  boot 
of  the  accused  was  measured  to  see  how  it  corresponded  with  the  tracks. 

^In  State  v.  Melick,  65  Iowa,  614,  22  N.  W.  895,  it  was  held  reversible  error 
to  reject  evidence  offered  by  the  accused  to  prove  that  his  horse  could 
not  wear  a  shoe  of  the  size  of  the  tradu  leading  from  the  scene  of  the 
crime  of  burning  property  to  the  bam  of  the  accused,  where  a  witness 
for  the  prosecution  had  testified  that  such  tracks  corresponded  in  size 
with  the  shoes  of  defendant's  horse.  It  was  held  also  that  evidence  of 
such  tracks  so  leading  and  so  corresponding  in  size  would  not,  in  the 
absence  of  other  incriminating  evidence,  be  suffident  to  warrant  a  con- 
viction for  burning  property. 

So,  too,  where  evidence  had  been  given  that  the  defendant's  shoe  fitted  a 
track  found  near  the  scene  of  the  murder,  and  that  fresh  horse  trades 
led  therefrom  towards  his  house,  it  was  held  reversible  error  to  reject 
evidence  that  at  the  time  the  tracks  were  being  measured  the  defendant 
then  offered  to  put  his  foot  and  shoe  in  the  track,  and  also  then  re- 
quested that  the  horse  tracks  might  be  measured  and  compared  with  the 
feet  and  tracks  of  his  horse.    Bouldin  v.  Btate,  8  Tex.  App.  332. 

HJom.  V.  Pope,  103  Mass.  440,  holds  that  it  is  not  error,  but  proper  to  ad- 
mit the  evidence  of  any  person  who  has  seen  the  boots  and  footprints, 
as  the  correspondence  between  them  is  a  matter  requiring  no  peculiar 
knowledge.  And  see  Btate  v.  Reitg,  83  N.  C.  634,  to  the  same  effect^ 
where  the  witness  had  testified  that  it  was  hb  best  opinion  that  certain 
tracks  found  near  the  place  of  the  erime  were  those  of  the  prisoner. 

SS4.  Fhotograplu. 

On  the  trial  of  an  issue  involving  the  condition,  appearance,  or 
identity  of  a  person,*  place,*  or  thing*  at  a  previous  time,  a  photo- 
graph taken  at  or  reasonably  near  the  time  in  question  is  competent^ 
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upon  proper  evidence  of  fidelity  adequate  for  the  purpose  for  which 
it  is  offered.* 

»Iii  Buloffa  Case,  11  Abb.  Pr.  N.  S.  248,  S.  C,  less  fully,  46  N.  Y.  213,  it 
was  held  no  error  to  admit  photographs  of  deceased  burglars,  to  aid  in 
their  identification,  even  where  the  bodies  had  been  in  the  river  for  sev- 
eral days^  and  although  the  photographs  were  confessedly  not  so  good 
as  they  would  have  been  if  taken  at  a  more  favorable  angle.  To  similar 
effect,  see  Cowley  v.  People,  83  N.  Y.  476,  38  Am.  Bep.  464  (photograph 
of  emaciated  child) ;  Vdderzook  v.  Com.  76  Pa.  340;  8t<ite  v.  McCoy,  15 
UUh,  136,  40  Pac  420;  State  v.  Kelley,  46  S.  C.  55,  24  8.  B.  60;  State 
V.  Ellwood,  17  R.  L  763,  24  Atl.  782;  Com.  v.  Keller,  191  Pa.  122,  43 
AU.  198;  People  v.  Wehater^  139  N.  Y.  73,  34  N.  E.  730;  Com.  v.  Mor- 
gan,  159  Mass.  375,  34  N.  E.  458;  State  v.  WindaM,  95  Iowa,  470,  64 
N.  W.  420;  People  t.  Durrant,  116  Cal.  179,  48  Pac  75.  And  see,  fully, 
on  this  question,  authorities  reviewed  in  note  to  Dedericha  v.  Salt  Lake 
City  R.  Co.  (Utah)  35  L.  R.  A.  802,  805. 

^Cozstens  v.  Higgvne,  1  Abb.  App.  Dec.  451;  People  y.  Buddeneieck,  103  N. 
Y.  487,  57  Am.  Rep.  766,  9  N.  E.  441 ;  People  v.  Fish,  125  N.  Y.  136,  26 
N.  E.  319;  Com.  v.  Robertaon,  162  Mass.  90,  38  N.  E.  25;  Keyes  v. 
State,  122  Ind.  527,  23  N.  E.  1097.  And  see  note  to  Dedericha  v.  Salt 
Lake  City  R.  Co.  (Utah)  35  L.  R.  A.  802. 

That  photographs  which  are  artistic  r^roductions  of  situations  carefully 
planned  by  the  chief  witness  for  the  state  on  a  trial  for  murder,  instead 
of  being  mere  reproductions  of  the  scene  of  the  homicide,  are  inadmissi- 
ble in  evidence^  see  Fore  v.  State,  75  Miss.  727,  23  So.  710. 

H)he8tnwt  Bill  d  B.  B,  Tump.  Co.  v.  Piper,  15  W.  N.  C.  55  (civil  case;  holding 
that  the  fact  that  the  photograph  did  not  show  every  part  of  the  ground 
did  not  require  its  exclusion) ;  Duffin  v.  People,  107  HI.  113,  47  Am. 
Rep.  431  (no  error  to  admit  a  photograph  of  a  promissory  note,  on  trial 
for  forgery  thereof,  where  the  note  had  been  written  in  rapidly  fading 
ink,  and  the  photograph  was  offered  merely  to  identify  the  words  of  the 
original,  also  offered  in  evidence.  Held  also  that  for  such  purpose  it 
was  not  necessajy  to  prove  that  the  photograph  had  been  taken  by  an 
expert). 

But  photographs  are  not  admissible  when  offered  merely  to  show  that  other 
persons  have  been  guilty  of  like  offenses.  People  v.  Muller,  8£  Hun, 
209,  holding  it  no  error  to  reject  photographs  offered  to  show  that  other 
persons  had  sold  pictures  similar  to  those  charged  to  be  obscene. 

•RulofPa  Case,  11  Abb.  Pr.  N.  S.  248. 

The  court  wiU  not  judicially  notice  the  fidelity  of  a  photograph  offered  in 
evidence;  that  fact  must  be  established  by  proper  evidence.  See  cases 
cited  in  note  to  Dedericha  v.  Salt  Lake  City  R.  Co.  (Utah)  35  L.  R.  A.  803. 

235.  Biagrams. 

A  diagram  of  the  scene  of  the  crime,  proved  to  be  correct,  is  ad- 
missible in  evidence.^ 

^In  Moon.  Y.  State,  66  Ga.  687,  it  was  held  that  the  fact  that  part  of  the 
Abb.  Cb. — 33. 
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diagram  was  drawn  in  red  ink  was  not  ground  of  objection,  as  imma- 
terial, nor  "as  calculated  to  inflame  the  minds  of  the  jury  as  sug^ 
gestive  of  the  bloody  deed."  The  court  also  intimated  that  if  witnesses 
for  the  defense  did  not  agree  with  witnesses  for  the  state  as  to  its  ac- 
curacy, it  was  the  privilege  of  counsel  for  the  accused  to  have  a  diagram 
prepared  in  accordance  with  the  testimony  of  the  defense,  and  to  sub- 
mit it  to  the  jury  in  rebuttal.  And  in  People  v.  Jackson,  111  N.  Y. 
362,  10  N.  E.  54,  it  was  held  that  the  fact  that  the  photograph  included 
figures  of  men  who  had  been  stationed  so  as  to  show  the  positions  oc- 
cupied by  the  persons  concerned  at  the  time  of  the  offense  did  not  ren- 
der it  incompetent.  And  for  some  other  cases  see  Burton  v.  State,  115 
Ala.  1,  22  So.  585;  Adorns  v.  State,  28  Fla.  511,  10  8o.  106;  People  v. 
Johnson,  140  N.  Y.  350,  35  N.  £.  004;  Rodriguez  v.  State,  32  Tes.  Crim. 
Rep.  259,  22  S.  W.  978;  State  v.  Hunter,  18  Wash.  670,  62  Pac.  247; 
State  V.  Harr,  38  W.  Va.  58,  17  S.  E.  794. 

The  correctness  of  a  diagram  of  the  scene  of  a  homicide  is  sufficiently  ea- 
tablished  to  permit  a  witness  to  testify  with  reference  to  the  position 
of  the  parties  as  shown  by  the  diagram,  whcane  such  witness  and  another 
witness  who  made  the  diagram  testify  that  it  is  practically  correct. 
Fuller  V.  State,  117  Ala.  36,  23  So.  688. 

XXXIL  Intent  and  knowledge. 

236.  Other  offeiuies. 

When  criminal  intent  or  guilty  knowledge  in  respect  of  the  act  Is 
an  element  in  the  offense  charged,^  evidence  of  other  acts  of  the  ac- 
cused, manifesting  that  intent  or  knowledge,  is  competent,  notwith- 
standing it  may  establish  the  commission  of  another  offense  not 
charged.* 

'For  a  general  discussion  of  intent  as  an  element  of  crime,  see  note  to  Peo- 
pU  V.  Flack  (N.  Y.)  11  L.  R.  A.  807. 

'See,  for  instance,  State  v.  Phelps,  5  S.  D.  480,  50  N.  W.  471;  Mason  t. 
State,  31  Tex.  Crim.  Rep.  306,  20  S.  W.  564.  But  see  cases  cited  in 
ante,  §§  60,  61,  against  admitting  evidence  of  another  offense. 

For  some  special  illustrations  of  this  rule,  see  the  following: 

Abandoning  chUd. — Matthetcson  v.  People,  8  N.  Y.  Week.  Dig.  278,  hold» 
that  evidence  that  accused  attempted  to  destroy  the  child  immediately 
after  birth  is  admissible  to  show  intent  to  get  rid  of  it. 

Adultery. — Com,  v.  'Siohols,  114  Mass.  285,  19  Am.  Rep.  346,  348,  held 
evidence  of  other  acts  of  adultery  committed  between  the  same  persons 
near  the  time  charged,  though  in  another  country,  admissible.  The  bill 
of  exceptions  did  not  state  that  any  objection  was  made  to  the 
admissibility  because  of  remoteness  of  time,  nor  that  it  did 
not  corroborate  the  testimony  of  the  woman.  State  ▼.  Wtl* 
Uams,  76  Me.  480,  held  evidence  tending  to  prove  illicit  in* 
tercourse    of    the    defendant    with    the    same    person    charged    in. 
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the  indictment,  both  before  and  after  the  day  on  which  an  adultery 
was  laid,  competent  to  prove  the  relation  and  mutual  disposition  of  the 
parties. 

Arson. — Com.  v.  McCarthy,  119  Mass.  354;  Com,  v.  Bradford,  126  Mass.  42 
(holding  that  on  the  trial  of  an  indictment  for  maliciously  burning  a 
building,  the  prosecution  may  show,  on  the  question  of  intent,  that  the 
defendant  previously  set  fire  to  the  same  building,  or  an  adjoining 
shed).  To  the  same  effect,  People  v.  Laitimore,  86  Cal.  403,  24  Pac. 
1091.  And  Meister  v.  People,  31  Mich.  99,  held  evidence  that  a  month 
before  the  fire  the  defendant  wanted  witness  to  bum  the  property  ad- 
missible. The  point  waa  but  slightly  considered.  New  trial  granted 
on  other  grounds.  Otherwise  of  a  like  proposition  made  three  or  four 
years  before.    Camcroaa  v.  People,  17  N.  Y.  Week.  Dig.  383. 

Assault. — On  a  trial  for  assault  with  intent  to  murder,  evidence  of  a  pre- 
vious difficulty  between  other  persons,  occiurring  a  short  time  previous, 
and  out  of  which  the  difficulty  in  which  the  assault  was  committed  grew, 
is  admissible.  Elmore  v.  State,  110  Ala.  63,  20  So.  323.  So  held  of 
evidence  of  a  former  or  subsequent  assault  upon  the  same  person  to 
show  intent.  State  v.  PenrUngton,  124  Mo.  388,  27  S.  W.  1106.  To  the 
same  effect,  see  Hamilton  v.  State  (Tex.  Grim.  App.)  56  S.  W.  926; 
Crass  V.  State,  31  Tex.  Grim.  Rep.  312,  20  S.  W.  679.  "But  this  rule 
[admitting  evidence  of  another  offense]  can  have  no  application  to  two 
different  assaults  committed  at  different  times  and  at  differ- 
ent places  and  upon  different  persons,  where  the  motive  in  one 
case  could  upon  no  sound  principle  be  the  same  as  in  the  other.''  Mil- 
ler, J.,  in  People  v.  Oidhe,  93  N.  Y.  470.  Accordingly,  judgment  was  re- 
versed for  admitting  such  evidence.  And  that  wrongs  committed  by  de- 
fendant previous  to  the  assault  in  question  can  be  considered  only  with 
reference  to  the  animus  with  which  the  act  was  committed,  see  Beavers 
V.  State,  54  Ark.  336,  15  S.  W.  1024. 

Blackmail. — People  v.  Haver,  4  N.  Y.  Grim.  Sep.  171  (blackmail  and  ma- 
licious annoyance.  N.  Y.  Pen.  Gode,  §  558 ) .  Evidence  of  letters  of  the 
same  tenor  sent  by  defendant  to  another  person  admitted  on  the  ques- 
tion of  intent  only. 

Bribery.— In  People  v.  Sharp,  107  N.  Y.  427,  14  N.  £.  319  (an  indictment 
for  attempt  to  bribe  member  of  common  council  of  New  York  city  in  or- 
der to  influence  his  action  on  application  for  consent  to  construct  a 
street  railway  on  Broadway  in  that  city),  it  was  held  error  to  admit 
evidence  of  a  corrupt  proposal  made  by  defendant  about  a  year  previous 
to  the  offense  charged,  to  an  engrossing  clerk  in  the  legislature,  to  pay 
said  clerk  a  certain  sum  to  alter  a  bill  in  reference  to  street  railways, 
which  the  clerk  then  had  in  his  possession,  so  that  its  terms  might  au- 
thorize the  construction  of  a  railroad  on  Broadway.  The  court  said  it 
was  an  act  remote  in  point  of  time,  different  in  purpose,  and  of  an  en- 
tirely separate  and  distinct  matter  forming  no  part  of  one  main  trans- 
I  action, — ^Applying  rule  in  People  v.  Shulman,  80  N.  Y.  376,  note. 

Burglary.— In  People  v.  Mead,  50  Mich.  228,  15  N.  W.  95,  the  prosecution 
was  allowed  to  show  that  the  next  day  after  the  burjElary  accused  picked 
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up  an  uiide  taken  in  tiie  commissicNi  of  a  liurglaiy  on  another  houaew 
that  oocurred  in  the  yidnitj  on  the  same  nighty  and  daimed  to  have 
Just  found  it  there.    The  court  held  this  proper  on  the  ground  that  the 
several  burglaries  were  substantially  one  transaction.    In  State  t.  Wel- 
d<m,  30  8.  C.  318,  24  L.  R.  A.  126,  17  S.  E.  688,  a  trial  for  burglary,  evi- 
dence of  previous  robberies  was  held  admissible  against  a  defendant  who 
had  been  discharged  from  the  service  of  the  prosecutor  on  account  of 
such  robberies,  and  declared  that  he  did  not  intend  to  work,  and  if  he  did 
not  make  his  support  out  of  the  prosecutor  he  would  out  of  somebody 
else.    In  Hope  v.  People,  83  N.  Y.  418,  38  Am.  Rep.  460,  it  was  held  not 
error  to  receive  evidence  of  the  previous  concerting  of  a  scheme  to  rob 
the  same  premises.    In  Oahome  v.  People,  2  Park.  Grim.  Rep.  583  (burg- 
laiy  of  a  store) ,  it  was  held  not  error  to  admit  evidence  of  facts  tend- 
ing to  show  larceny  from  an  adjoining  store,  the  entry  of  the  two  stores 
being  regarded  as  a  connected  transaction.  In    Btokes  v.  State,  84  Ga. 
258,  10  S.  E.  740,  evidence  of  the  larceny  of  goods  was  held  admissible  to 
show  the  intent  with  which  one  accused  of  burglary  broke  and  en- 
tered the  building.    State  v.  CotoeU,  12  Nev.  337,  held  that  on  joint  in- 
dictment for  burglary  of  a  dwelling  house  with  intent  to  steal,  it  was 
proper  to  allow  one  of  the  defendants  to  testify  for  the  prosecution  as 
to  an  agreement  made  by  him  and  the  other  defendants,  a  few  days  be- 
fore the  burglary,  to  conmiit  a  robbery  on  the  person  of  the  occupant  of 
the  dwelling  house.  This  case  was  disapproved  in  an  artide  in  6  Cent. 
L.  J.  403,  reviewing  cases,  as  violating  the  rule  against  admitting  evi- 
dence of  the  commission  of  one  offense  on  the  trial  for  another.     Ctkn^ 
tra,  People  v.  Oreenwall,  108  N.  Y.  296,  15  N.  E.  404,  was  a  trial  for 
murder,  which,  it  appeared,  had  been  committed  by  some  one  who  had 
biurglariously  entered  the  house  of  deceased  at  night;  the  accused  upon 
cross-examination  by  the  prosecution  as  to  his  connection  with  an- 
other burglary  at  another  house,  he  denied  it»  and  also  upon  re-ex- 
amination denied  that  he  had  ever  entered  any  man's  house  in  the  night- 
time with  intent  to  steal.    It  was  held  error  to  permit  the  occupant  of 
the  other  house,  as  a  witness  for  the  prosecution,  to  testify  to  facts 
showing  that  accused  did  burglariously  enter  his  house  at  night.    Con- 
viction reversed.    So,  People  v.  White,  3  N.  Y.  Crim.  Rep.  366,  hdd  it 
error  to  admit  evidence  of  the  accused  taking  other  property  from  the 
same  premises  about  a  month  previous  to  the  alleged  burglary.    And 
HM  V.  People,  6  Park.  Crim.  Rep.  671,  hdd  it  error  to  admit  evidence 
of  a  larceny  committed  previous  to  the  burglary,  the  property  stolen  on 
both  occasions  bdng  found  on  defendant's  boat^  but  not  in  the  same 
place  thereon. 

Counterfdting.— IK5&Ze  v.  People,  4  Park.  Crim.  Rep.  199,  hdd  it  error  to 
refuse  to  strike  out  evidence  to  show  the  subsequent  uttering  by  the 
prisoner  of  other  forged  bills  or  notes,  without  its  being  shown  that  they 
were  of  the  same  manufacture  as  those  charged  in  the  indictment,  or 
were  in  some  way  connected  with  the  offense  charged.  See  also  State 
V.  Van  Houten,  3  N.  J.  L.  672,  4  Am.  Dec  407.  Publishing  counterfdt 
bill;  holding  evidence  of  passing  other  counterfdts  on  same  day  ad- 
missible.   In  Benoh  v.  State,  13  Ind.  484,  74  Am.  Dee.  263  (passing 


ZXXIZ. — ^BI7I.BS  OF  SVIDSNOB.  Sl7 

eoimterfeit  money),  evidence  tliat  the  defendant's  wife  bad  sold  the  wit- 
ness other  counterfeit  mon^  belonging  to  the  defendant,  in  his  absence^ 
the  defendant  being  subsequently  advised  thereof,  and  sanctioning  it, 
was  held  properly  admitted. 

Crime  committed  to  conceal  a  crime. — Dunn  v.  State,  2  Ark.  229,  36  Am. 
Dec  54,  where  it  appeared  probable  that  the  murder  of  which  the  pris- 
oner was  accused  might  have  been  committed  to  prevent  his  prosecution 
for  a  prior  murder;  evidence  of  the  prior  murder  was  admitted,  but 
judgment  superseded  on  other  grounds. 

Extortion. — In  Btaie  v.  Lewis,  96  Iowa,  2S6,  66  N.  W.  295,  evidence  of  other 
extortion  and  attempts  to  extort  than  those  set  forth  in  an  indictment 
for  extortion  was  held  admissible  to  show  the  intent  with  which  the 
threats  charged  in  the  indictment  were  made,  but  that  it  should  be  lim- 
ited to  that  purpose. 

False  pretenses. — BieUchofsky  v.  People,  3  Hun,  40  (held  not  error  to  show 
that  the  prisoner,  with  one  jointly  indicted  with  him,  practised  the  same 
fraud  on  another  person  a  day  or  two  prior  to  the  commission  of  the  of- 
fense charged  in  the  indictment) ;  Bhipply  v.  People,  12  N.  Y.  Week. 
Dig.  239,  Affirmed  in  86  N.  Y.  375,  40  Am.  Rep.  651;  (lar- 
ceny; held  not  error  to  admit  evidence  that  accused  was  engaged 
in  similar  frauds  at  about  the  same  time,  and  accomplished 
by  the  same  means).  And  for  other  cases  holding  competent  evi- 
dence of  other  similar  transactions,  see  Houah  v.  People,  24 
Colo.  262,  50  Pac.  1036;  Farmery,  State,  100  Ga.  41,  28  S. 
E.  26;  Com,  v.  Williamson,  96  Ky.  1,  27  S.  W.  812;  People  v.  Summers, 
115  Mich.  537,  73  N.  W.  818;  State  v.  WiUon,  143  Mo.  334,  44  S.  W. 
722;  People  v.  Peckcns,  153  N.  Y.  576,  47  N.  E.  883.  See  also  Weyman 
V.  People,  4  Hun,  511,  Affirmed  in  62  N.  Y.  623;  State  v.  Myers,  82  Mo. 
658,  52  Am.  Rep.  380  (obtaining  money  by  trick  and  fraud;  held  not 
error  to  admit  evidence  of  acts  of  the  accused  similar  to  that  charged, 
and  committed  against  other  persons  on  the  same  day  and  in  the  same 
town).  Citing  many  cases.  To  similar  effect,  Trogdon  v.  Com.  31  Gratt. 
862  (evidence  of  similar  acts  of  accused  about  same  time  admissible) ; 
Rafferty  v.  State,  01  Tenn.  655,  16  S.  W.  728  (a  trial  for  attempt  to  ob- 
tain money  under  a  policy  from  a  company,  under  false  pretenses  as  to 
a  loss  at  a  fire;  evidence  that  defendant  had  had  many  previous  fires, 
at  different  places  and  under  different  names,  ux>on  which  she  collected 
insurance  moneys,  here  admissible  against  her) ;  Mayer  v.  People,  80  N.  Y. 
304  (obtaining  goods  by  false  representations  as  to  solvency;  held  not 
error  to  admit  evidence  of  similar  contemporaneous  representations  to 
creditors  from  whom  goods  had  previously  been  purchased,  though  no 
goods  were  obtained  by  means  of  such  representations;  held,  however, 
that  such  evidence  was  admissible  only  on  the  question  of  intent,  and 
that  it  would  have  been  error  to  allow  the  jury  to  consider  it  on  the 
question  whether  the  defendant  in  fact  made  the  representation  charged. 
The  jury  were,  however,  properly  cautioned ) ;  People  v.  Henssler,  43 
Mich.  49,  11  N.  W.  804  (obtaining  indorsement  on  false  pretense  that 
proceeds  were  to  be  paid  to  a  specified  person,  held  allowable  to  show 
that  respondent  had  previously  obtained  from  the  indorser  sums  which 
he  claimed  were  to  be  paid,  and  afterwards  said  had  been  paid,  to  the 
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•ame  person,  when  in  fact  they  had  not  been) ;  Reg.  v.  FranciSj  Lu  R.  2 
C.  C.  128  (obtaining  money  from  pawnbroker  by  false  pretenses  that  a 
ring  was  a  diamond  ring;  evidence  that  defendant  had  shortly  before  of- 
fered other  false  articles  of  jewelry  to  other  pawnbrokers  admissible) ; 
Com.  ▼.  Coe,  115  Mass.  481  (cheating  by  falsely  pretending  that  a  forged 
certificate  of  stock  was  genuine;  evidence  of  the  possession  and  use  by 
the  defendant  of  other  forged  certificates  of  stock  about  the  same  time 
admissible) . 
Falsification  of  accounU.— (7ni<6(i  8iate9  y.  RuMeU,  19  Fed.  591.  Other 
false  accounts  made  by  defendant  at  about  the  same  time  admissible. 

Forgery  .'In  People  y.  Everhardi,  104  N.  Y.  591,  11  N.  E.  62,  Affirming  5 
N.  Y.  Crim.  Rep.  91,  a  prosecution  for  uttering  a  forged  check,  where 
there  was  no  direct  or  positive  evidence  that  the  accused  personally 
forged  it,  it  was  held  not  error  to  admit  evidence  that  he  uttered  forged 
checks  on  other  occasions.  In  FranoU  v.  Bt<Ue^  7  Tex.  App.  501  (forg- 
ery of  transfer  from  S.  to  B.),  the  prosecution  was  allowed  to  introduee 
conveyance  to  S.  from  one  T.,  and  prove  that  it  and  the  certificate  of 
acknowledgment  were  forgeries.  In  Strang  v.  State,  32  Tex.  Crim.  Rep. 
219,  22  S.  W.  680,  an  action  for  passing  a  forged  instrument,  to  which 
the  defense  of  good  faith  in  indorsing  another  person's  name  on  tbe 
check  passed  was  set  up,  evidence  that  the  accused  had  embezzled  other 
funds,  and  had  confessed  the  fact,  was  held  admissible  as  throwijig 
light  on  his  intent  in  passing  the  instrument.  In  Bishop  v.  State,  55 
Md.  138  (forging  indorsement  on  bond,  also  uttering  the  same,  knowing 
it  to  be  forged),  it  was  held  competent  for  prosecution  to  show  that  on 
or  about  the  time  of  the  forgery  charged  the  appellants  held  and  ut> 
tered  similar  forged  instruments.  In  Oamer  v.  State,  5  Lea,  213,  evi- 
dence of  the  passage  of  similar  forged  paper  by  defendant  was  held  ad- 
missible to  prove  ecient^;  and  there  was  dictum  that  proof  of  erasure 
on  tbe  paper  thus  passed,  like  the  erasure  on  the  instrument  set  out  in 
the  indictment,  and  the  production  of  such  paper,  or  tracing  it  bade  to 
the  hands  of  the  defendant,  would  make  out  a  prima  facie  case  of  the 
forgery  thereof.  And  State  v.  Williama,  2  Rich.  L.  418,  45  Am.  Dec. 
741,  held  evidence  that  accused  had  uttered  and  passed  other  forged 
notes  of  the  same  character  admissible.  In  State  v.  Saunders,  68  Iowa, 
370,  27  N.  W.  455,  Seevers,  J.,  says,  without  determining  the  question: 
'^Undoubtedly,  the  crimes  of  forgery  and  uttering  forged  paper  are  with- 
in the  exception.  But  the  doubt  seems  to  be  whether  the  paper  most 
not  be  of  the  same  character  or  manufacture  and  precisely  similar  to 
that  forged  or  uttered  upon  which  the  charge  is  based," — Citing  Dibble 
Y.  People,  4  Park.  Crim.  Rep.  199;  People  v.  Corbin,  56  N.  Y.  363,  15 
Am.  Rep.  427;  Morris  v.  State,  8  Smedes  &  M.  762.  In  Lmdsey  v. 
State,  38  Ohio  St.  507,  on  a  charge  of  uttering  and  publishing  forged 
deed  with  intent  to  defraud,  other  forged  deeds,  including  deeds  of 
trust  to  secure  notes  or  bonds,  found  in  possession  of  defendant^  or 
proved  to  have  been  uttered  and  published  by  him,  were  held  competent, 
notwithstanding  objection  that  the  deeds  of  trust  were  not  of  the  "same 
description."  The  court  approved,  as  abundantly  supported  by  the 
weight  of  authority,  a  note  byCowen  k  Hill  to  1  Phillipps,  Ev.  768, 


XXXIX. ^BULES  OF  KVIDENCE.  519 

follows:  "On  the  whole,  the  decided  balance  of  authority  would  seem 
to  be  in  favor  of  receiving  the  evidence,  whether  the  other  bills,  etc.,  be 
ejusden  generis  or  not."  And  for  other  cases  recognizing  the  rule,  see 
Cam.  v.  White,  145  Mass.  392,  14  N.  £.611;  Langford  v.  State,  33  Fla. 
233,  14  So.  815;  Anson  v.  People,  148  111.  494,  35  N.  £.  145;  Com,  v. 
Russell,  156  Mass.  196,  30  N.  £.  763;  BtcUe  v.  Rose,  70  Minn.  403,  73 
N.  W.  177;  State  v.  Hodges,  144  Mo.  60,  45  S.  W.  1093.  But  on  a  trUl 
for  forging  a  check,  other  checks  passed  by  defendant^  which  were  not 
paid  on  presentation,  are  inadmissible  to  show  defendant's  guilty  knowl- 
edge, in  the  absence  of  proof  that  they  were  forged.  People  v.  White- 
man,  114  Cal.  338,  46  Pac.  99. 

Fraud.— In  People  v.  Dimick,  107  N.  Y.  13,  32,  14  N.  E.  178  (larceny,  with 
intent  to  deprive  a  marine  insurance  company  of  its  property),  the  evi- 
dence showed  that  after  loss  of  a  cargo  the  accused  changed  the  entries 
relating  to  the  insurance  so  as  to  throw  the  loss  on  one  company,  for 
the  purpose  of  shielding  another  company  from  loss.  It  was  held  not 
error  to  admit  evidence  of  like  instances,  where  he  had  changed  insur- 
ance to  shidd  the  same  company.  See  also  Taylor  v.  United  States,  3 
How.  197,  II  L.  ed.  559.    Fraud  on  the  revenue. 

Homicide. — In  Reg.  v.  Cotton,  12  Cox  C.  G.  400  (murder  of  child  by  poison, 
where  the  defense  was  that  its  death  resulted  from  an  accidental  taking 
of  such  poison),  evidence  to  prove  that  two  other  children  of  accused 
and  a  lodger  in  her  house  had  died  previous  to  the  present  charge  from 
the  same  poison,  was  held  admissible.  In  State  v.  Shuford,  69  N.  C. 
486  (murder  of  infant  child),  it  was  held  error  to  admit  a  statement  by 
the  mother  of  the  prisoner,  and  in  her  presence,  that  the  prisoner  ''had 
a  child  this  way  before,  and  put  it  away,"  to  show  the  prisoner  made 
no  reply,  because  there  is  no  connection  between  the  two  crimes.  In 
Ooersen  v.  Com.  39  Phila.  Legal  Int.  148  (murder  of  wife  by  poison),  it 
was  held  competent  to  show  that  defendant  poisoned  his  wife's  mother  a 
few  days  before  the  death  of  his  wife,  and  with  the  same  description 
of  poison ;  and  this  for  the  purpose  of  showing  the  design  of  the  defend- 
ant to  obtain  their  property,  and  rebutting  the  theory  of  accident  or 
suicide,  or  the  ignorant  and  negligent  use  of  arsenic.  In  Rucker  v. 
State,  7  Tex.  App.  549  (murder),  the  prosecution  was  allowed  to  put  in 
evidence  indictment  against  defendant  for  assault  upon  one  W.  and  also 
indictment  against  said  W.  and  his  bail-bond,  on  which  the  deceased  was 
a  surety.  There  was  evidence  of  ill-will  and  threats  of  the  defendant 
against  the  deceased  on  account  of  the  latter's  thus  befriending  W.  In 
Phillips  V.  State,  62  Ark.  119,  34  S.  W.  539  (wife  murder),  evidence 
that  about  two  months  before  the  killing  defendant  was  seen  whipping 
his  wife,  and  that  she  had  exhibited  bruises  on  her  arms  and  body,  and 
that  defendant  had  threatened  to  beat  her  to  death  if  she  would  not 
stay  at  home,  was  held  competent.  And  in  People  v.  Walters,  98  Cal. 
138,  32  Pac.  864,  a  trial  for  murder  of  a  son,  proof  of  the  killing  of  his 
mother  at  the  same  time  was  held  admissible  to  show  malice,  where  the 
mother  and  son  were  representatives  of  one  side  of  a  family  feud,  and 
the  defendant  was  upon  the  other  side.  In  West  v.  State  (Fla.)  28  So. 
430,  a  murder  trial,  evidence  of  the  killing  of  another  person  by  the  de- 
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fflndant  contanporaneously  with  the  murder  for  which  he  was  on 
was  held  admissible,  where  it  tended  to  prove  the  animus  of  the  defend- 
ant in  the  commission  of  the  murder  for  which  he  was  on  trial.  So,  in 
People  Y.  Seaman^  107  Mich.  348,  65  N.  W.  203,  evidence  that  one 
charged  with  manslaughter  in  committing  an  abortion  had  committed 
abortions  on  other  persons  in  the  same  house  was  held  admissible,  where 
he  claimed  that  the  case  in  question  was  one  of  childbirth.  And  in 
Cam.  T.  Birriolo,  107  Pa.  371,  47  Atl.  356,  a  trial  for  murder  of  defend- 
ant's wife  hy  burning,  evidence  of  an  assault  of  a  similar  character 
was  held  admissible  to  show  the  intent  with  which  the  burning  for 
which  defendant  was  on  trial  was  oommitted,  and  to  show  that  the  act 
was  wilful,  and  to  prove  motive.  And  in  People  v.  Coughlif^  13  Utah, 
58,  44  Pac.  84,  evidence  thst  defendant,  charged  with  murder  for  kill- 
ing a  person  while  resisting  arrest,  four  days  before  the  homicide  tried 
to  kill  the  sheriff,  who  was  attempting  to  arrest  him,  was  held  admissi- 
ble as  tending  to  show  a  deliberate  intention  to  kill  any  person  who 
might  attempt  his  arrest. 

lacmt.-^taie  v.  Markine,  95  Ind.  464,  48  Am.  Rep.  733,  735,  holding  that 
where  the  chief  dement  of  the  offense  charged  oonsists  in  illicit  inter- 
course between  the  sexes,  evidence  of  previous  lascivious  conduct  of  tha 
parties  is  admissible, — Citing  People  v.  Jenness,  5  Mich.  305;  Lavmon 
V.  Btate,  20  Ala.  65,  56  Am.  Dea  182;  Thayer  v.  Thayer,  101  Mass.  Ill, 
100  Am.  Dec  110;  State  v.  Bridgman,  40  Vt  202,  24  Am.  Rq>.  124; 
State  V.  Pippm,  88  N.  G.  646;  State  v.  Kemp,  87  N.  C.  538.  But  it 
was  oonceded  that  acts  of  sexual  intercourse  subsequent  to  the  offense 
charged  would  be  inadmissible.    LoveU  v.  State,  12  Ind.  18. 

Indecent  exposure  of  person. — In  a  prosecution  for  indecent  exposure  of 
person,  evidence  of  like  exposures  before  and  after  the  commission  of  the 
offense  charged  is  admissible  to  show  that  the  act  was  designedly  done. 
State  V.  Stice,  88  Iowa,  27,  55  N.  W.  17. 

Keeping  gaming  implements. — Com,  v.  Certain  Oaming  Implemente,  141 
Mass.  114,  5  N.  E.  475.  Evidence  that  the  rooms  where  implements 
were  found  were  resorted  to  for  unlawful  gaming  at  times  previous  to 
the  day  of  seizure  of  such  implements  admissible. 

Keeping  intoxicating  liquors. — Com,  v.  Matthetoe,  129  Mass.  487.  Evi- 
dence being  given  that  the  defendant  kept  a  saloon  both  before  and  after 
the  date  stated  in  the  complaint^  the  prosecution  was  allowed  to  show 
that  the  defendant  had  liquor  at  his  saloon  a  week  or  ten  days  after 
that  date.  So,  in  Dohson  v.  State,  5  Lea,  271  (sale  of  intoxicating 
liquors),  where  the  defense  was  that  the  sale  was  made  by  a  licensed 
druggist  to  fill  the  prescription  of  a  physician,  proof  of  other  sales  than 
the  one  for  which  the  defendant  was  on  trial  was  held  admissible.  And 
for  other  cases  to  similar  effect,  see  Sellers  v.  State,  98  Ala.  72,  13  So. 
630;  Hans  v.  State,  50  Neb.  150,  69  N.  W.  838;  Matkina  v.  State  (Tfex. 
Crim.  App.)  58  S.  W.  108;  Pitner  v.  State,  37  Tex.  Grim.  Rep.  268,  39 
S.  W.  662;  State  v.  White,  70  Vt.  225,  39  Atl.  1085.  Compare  Chipman 
V.  People,  24  Colo.  520,  52  Pac  677,  where  it  is  held  that  evidence  that 
defendant,  charged  with  selling  intoxicating  liquors  in  quantities  less 
than  a  gallon,  without  a  license,  in  violation  of  3  Mills's  (Colo.)  Anno. 
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Stat,  i  1340,  had  made  other  sales  to  other  persons  at  different  times, 
is  inadmissible  to  show  defendant's  intent  in  making  the  sale  charged 
against  him,  although  the  prosecuting  witness  testifies  that  he  bought 
the  liquor  for  medicinal  purposes,  as  a  sale  for  such  purpose  is  within 
the  prohibition  of  the  statute. 

Larceny  —  connected  theft. — PhilUpa  v.  People,  67  Barb.  353,  Afllrmed  in 
42  N.  Y.  200  (held  not  error,  on  trial  for  stealing  a  horse,  to  admit  evi- 
dence that  accused  stole  a  wagon  from  another  person  the  same  night, 
to  use  with  it) ;  People  v.  CunningJtam,  60  Cal.  668,  6  Pac.  700,  846 
(larceny  of  cattle  belonging  to  T.,  where  prosecution  gave  evidence 
tending  to  show  that  accused  was  captured  driving  away  such  cattle, 
and  also  a  steer  belonging  to  W.,  accused  having  given  evidence  tending 
to  show  that  he  came  into  possession  of  T.'s  cattle  innocently,  by  pur- 
chase; held  not  error  to  admit  evidence  tending  to  show  that  the  steer 
belonging  to  W.  was  stolen,  as  being  part  of  the  same  entire  transaction. 
Compare  previous  decision  in  4  West.  Coast  Rep.  506,  66  Cal.  673,  4 
Pac.  1144  (the  judge  who  rendered  the  prior  decision  dissented  from  the 
latter);  McCall  v.  State,  14  Tex.  App.  353  (theft  of  cow;  prosecution 
permitted  to  prove  that  when  the  cow  was  taken  she  had  a  yearling 
with  her,  which  the  defendant  penned  with  the  cow,  and  which  was 
branded  by  the  defendant) ;  Moore  v.  State,  28  Tex.  App.  377,  13  S.  W. 
152  (a  prosecution  for  the  theft  of  a  horse,  evidence  as  to  the  theft  of  a 
saddle  and  slicker,  which  occurred  about  the  same  time  and  in  the  same 
neighborhood  as  the  theft  of  the  horse,  held  admissible,  if  at  all, 
only  as  tending  to  show  the  intent  of  the  defendant) ;  State  v.  Valtoell, 
66  Vt.  658,  29  Atl.  1018  (evidence  of  defendant's  participation  in  a  lar- 
ceny committed  during  the  same  night,  and  shortly  before  the  larceny 
charged  in  the  indictment  was  committed,  held  competent  upon  the 
question  whether,  in  assisting  his  alleged  accomplice  in  the  acts  charged, 
he  knew  that  a  crime  was  being  committed).  Compare  Snapp  v.  Com. 
82  Ky.  173,  where  the  court  says :  "The  rule  has  never  been  carried  so 
far  as  to  admit  evidence  against  the  accused  of  an  independent  larceny, 
although  of  the  same  character,  for  the  purpose  of  convicting  the  party 
of  the  larceny  for  which  he  is  being  tried." 

— -committed  by  aid  of  same  trick  or  device. — ^Bnt  see  People  ew  rel.  Willis 
T.  Special  Beesione  Justices^  Ot.  10  Hun,  158.  Larceny  committed  while 
changing  bill,  held  error  to  admit  evidence  of  a  former  attempt  to  com- 
mit a  like  crime,  to  show  intent,  where  the  court  said  of  Weyman  v. 
People,  4  Hun,  511;  Bielschofsky  v.  People,  8  Hun,  40,  that  there  were 
''cases  in  which  the  other  transactions  admitted  in  evidence  were  con- 
nected more  or  less  directly  with  the  particular  transaction  charged 
against  the  accused."  For  cases  on  false  pretenses  and  embezzlement, 
as  made  larceny  by  recent  statute,  see  False  Pretenses,  aupra. 

Peculation. — People  v.  T/yon,  1  N.  Y.  Crim.  Rep.  400,  which  was  affirmed  in 
33  Hun,  623,  which  was  reversed  on  other  grounds  in  99  N.  Y.  210,  1 
N.  E.  763,  Citing  many  cases  (peculation  of  city  moneys;  the  money 
was  taken  by  defendant's  partner  in  accordance  with  a  previous  agree- 
ment between  them,  held  not  error  to  allow,  for  the  purpose  of  showing 
intent  to  defraud,  proof  of  instances  in  which  the  partner  had  used 
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money  of  tho  city  for  the  business  of  the  firm,  after  the  time  of  the  al- 
leged agreements,  up  to  and  including  the  transaetion  charged) ;  People 
▼.  Cobler,  108  Cal.  638,  41  Pac.  401  (evidence  that  defendant,  on  trial 
for  embesdement  of  taxes  received  from  him  as  deputy  assessor,  col- 
lected similar  taxes  fix>m  other  parties,  and  failed  to  pay  over  or  account 
for  the  money  so  collected,  held  admissible  to  show  guilty  knowledge  and 
intent) ;  People  v.  Haickina,  106  Mich.  470,  64  N.  W.  736  (evidence  of 
previous  acts  of  embezzlement  is  admissible  to  prove  intent  in  a  prosecu- 
tion for  embezzlement) .  In  People  v.  DeQraff,  5  N.  Y.  Crim.  Rep.  561,  6  N. 
Y.  S.  R.  412,  the  two  judges  participating  in  the  decision  were  divided 
on  the  question  whether,  under  the  peculation  act  for  defrauding  a  county 
evidence  of  a  similar  transaction  committed  by  the  defendant  in  the  fol- 
lowing year  was  properly  admitted  as  bearing  on  the  question  of  guilty 
knowledge. 

Perjury. — Evidence  is  admissible  on  a  trial  for  perjury,  to  show  that  de- 
fendant endeavored  to  induce  another  person  to  give  false  testimony  in 
the  case  in  which  he  is  alleged  to  have  subsequently  testified  falsely. 
Eeflin  ▼.  State,  88  Ga.  15),  14  S.  £.  112. 

Rape. — In  cases  of  sexual  crimes  the  admissibility  of  evidence  of  other 
similar  crimes  is  based  upon  the  ground  that  there  was  some  logical 
connection  between  the  crime  proposed  to  be  proved,  other  than  merely 
the  tendency  to  commit  one  crime  as  manifested  by  the  tendency  to  com- 
mit another.  State  v.  Lapage,  57  N.  H.  245^  24  Am.  Rep.  60,  83  (to 
show  murder  in  an  attempt  to  commit  rape,  held  evidence  of  a  previous 
rape  on  another  person  four  years  before  the  alleged  offense  inadmissi- 
ble. Where  a  prisoner  is  tried  for  a  particular  crime,  it  is  always 
competent  to  show,  on  the  question  of  his  guilt,  that  he  has  made  an  at- 
tempt at  some  prior  time,  not  too  distant,  to  commit  the  same  offense) ; 
People  V.  O'Sullivan,  104  N.  Y.  481,  58  Am.  Rep.  530,  10  N.  £.  880 
(holding  it  not  error  in  a  trial  for  rape  to  receive  such  evidence  of  a 
prior  attempt  to  commit  rape  upon  the  same  female,  conceding  that  it 
would  not  be  admissible  to  prove  an  attempt  to  commit  it  upon  another 
one).  To  the  same  effect,  State  v.  Patrick,  107  Mo.  147,  17  S.  W.  665, 
Distinguished  in  People  v.  Sharp,  107  N.  Y.  427,  474,  14  N.  £.  310. 

Receiving  stolen  goods. — ^"If  a  person  has  frequently  received  articles  of 
property  of  a  particular  kind  from  another,  knowing  that  such  other  per- 
son stole  them  from  a  particular  person  or  place,  and  he  is  offered  on  a 
subsequent  occasion  similar  articles  by  the  same  person  and  under  like 
circumstances,  it  does  directly  tend  to  establish  that  the  articles  thus 
offered  were  also  known  to  be  stolen.  It  is  a  natural  and  necessary  in- 
ference, and  one  which  every  reasonable  man  would  draw.  It  is  an  in- 
ference derived  from  the  laws  of  human  action."  Church,  Ch.  J.,  in 
Copperman  v.  People,  50  N.  Y.  591,  whore  it  was  held  not  error  to  admit 
such  evidence.  But  see  State  v.  Ward,  40  Conn.  429  ("When  it  appears 
that  a  person  is  in  the  habit  of  buying  different  kinds  of  an  article, — 
in  this  case  iron, — some  of  it  legitimately  and  honestly,  the  wrongful 
act  in  receiving  one  article  is  not  competent  to  prove  a  criminal  intent 
in  receiving  another,  differing  in  time,  kind  of  property,  the  person 
from  whom  stolen,  and  the  person  from  whom  received")  i  Coleman  t. 
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People t  55  N.  Y.  81  (conviction  reversed).  But  after  a  second 
trial  of  same  cause,  held  (68  N.  Y.  555,  560)  that  evidence 
of  stealing  by  the  same  persons  from  the  same  owners,  of 
similar  goods,  and  the  buying  by  the  accused,  for  inadequate 
price  and  apparently  with  knowledge,  but  a  short  time  before  the  act 
charged,  was  competent. 

^As  a  general  rule,  on  the  trial  for  one  offense,  proof  is  not  admissible  that 
the  accused  has  committed  another,  though  it  be  of  the  same  kind.  There 
are  exceptions  when  guilty  knowledge  is  a  part  of  the  crime,  as  where 
all  the  property  made  the  subject  of  the  proof  has  been  stolen  from  the 
same  person,  and  delivered  to  the  receiver  by  the  same  thief,  though  at 
different  times,  and  there  is  such  a  connection  of  circumstances  as  fur- 
nishes a  natural  inference  that  if  he  knew  that  one  piece  of  it  was  stolen, 
he  must  have  known  that  every  piece  was."  Folger,  Ch.  J.,  in  People 
Y.  Dowling,  84  N.  Y.  478.  Here,  the  prosecution  having  proved  the  find- 
ing of  other  goods,  the  offer  of  the  prisoner  to  explain  his  possession 
of  such  goods  was  rejected.  The  court  said  if  the  proof  on  the  part  of 
the  people  was  competent  and  relevant,  the  prisoner  had  not  the  right 
to  give  immaterial  evidence  because  his  adversary  had  done  so  before 
him.  It  was  needed,  then,  to  ask  whether  the  people  had  the  right  to 
prove  the  finding  of  other  goods.  And  then  the  above  was  laid  down  as 
the  rule  for  the  new  trial.  There  were  other  sufficient  grounds  for  the 
reversal.  In  Shriedley  v.  State,  23  Ohio  St.  130,  evidence  that  other 
goods,  known  to  have  been  stolen^  were  previously  received  by  the  de- 
fendant from  the  same  thief,  was  held  admissible.  To  same  effect,  Com, 
▼.  Johnson,  133  Pa.  293,  19  Atl.  402.  In  Kilrow  v.  Com.  89  Pa.  480,  evi- 
dence was  admitted  tending  to  show  that  defendant  was  personally  im- 
plicated in  three  instances  where  larceny  was  attempted  or  committed; 
and  that  he  took  immediate  steps  to  conceal  certain  goods  upon  infor- 
mation conveyed  to  him  in  relation  to  a  fourth;  that  another  person 
aided  in  the  perpetration  of  each  crime;  and  there  was  proof  that  be- 
tween him  and  defendant  the  intercourse  was  constant  and  confidential. 
State  Y.  Ward,  49  Conn.  429,  holds  that,  to  prove  guilty  knowledge  on 
the  part  of  the  receiver,  it  may  be  proved  that  he  had  before  received 
stolen  goods  from  the  same  person  from  whom  he  received  the  goods  in 
question ;  that  it  is  not  necessary  that  the  goods  should  have  been  stolen 
from  the -same  person  nor  be  of  the  same  character.  The  court  explains 
Copperman  v.  People,  66  N.  Y.  591 ;  and  Coleman  v.  People,  58  N.  Y. 
565,  as  not  necessarily  holding  that  it  is. 

Robbery. — State  v.  Oreentcade,  72  Mo.  300,  holding  that  if  the  evidence 
tends  to  prove  the  commission  of  the  offense  for  which  the  prisoner 
stands  indicted,  it  is  no  objection  to  it  that  it  tends  to  prove  another 
and  distinct  offense,  as  here,  of  another  robbery,  the  two  occurring  with- 
in a  few  minutes  of  each  other,  in  pursuance  of  the  same  conspiracy. 
To  the  same  effect  is  Davis  v.  State  (Tex.  Crim.  App.)  44  S.  W.  1099. 

887.  —  connection  of  the  offenses. 

To  render  evidence  of  another  offense  competenti  as  showing 
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criminal  intent  or  guilty  knowledge,  the  transactions  mnst  bave 
such  relation  or  connection  with  each  other  as  to  show  a  common,  mo- 
tive or  intent  running  through  both,  or  the  other  offenBe  sought  to  be 
proved  must  be  of  such  nature  as  to  show  guilty  knowledge  at  the 
time  of  the  offense  charged.^ 

'In  People  ▼.  Skulman^  80  N.  Y.  373,  note.  Earl,  J^  after  a  review  of  the 
caseS)  said :  "It  can  make  no  difference  whether  the  transaction  aonglit 
to  be  proved  to  throw  light  upon  the  main  issue  occurred  before  or  after 
the  time  of  the  alleged  crime.  They  may  be  more  significant  in  the  one 
case  than  in  the  other,  but  in  either  case  they  reflect  light  upon  the 
main  transaction.  Upon  the  trial  of  an  indictment  for  passing  counter* 
feit  money,  where  the  question  to  be  determined  is  the  guilty  knowledge 
of  the  prisoner,  it  has  some  bearing  upon  that  question  that  he  con- 
tinued to  deal  in  the  same  kind  of  money;  and  the  evidence  of  such 
dealing  is  of  the  same  nature^  and,  so  far  as  I  can  perceive^  of  the  same 
value,  as  evidence  of  prior  dealing.  So,  when  a  person  is  charged  with 
procuring  property  by  false  pretenses,  and  the  question  is  as  to  his 
knowledge,  motive^  or  intent,  evidence  that  soon  after,  and  from  time  to 
time  afterwards,  he  continued  to  obtain  property  from  others,  in  the 
same  way  and  for  the  same  fraudulent  purpose,  obviously  reflects  light 
upon  that  question.  Such  evidence  has  a  direct  tendency  to  show  the 
mind  with  which  he  obtained  the  goods  at  the  prior  date.  •  .  .  It 
is  obviously  impossible  to  lay  down  any  general  rule  limiting  the  time 
within  which  such  transactions  must  have  taken  places  in  or- 
der to  render  proof  of  them  competent.  It  is  generally  said 
in  the  cases  that  they  must  have  occurred  about  the  same 
time  as  the  commission  of  the  alleged  crime^  but  that  is 
quite  indefinite,  and  in  some  of  the  reported  cases  proof  of 
them  has  been  received,  although  they  occurred  months  before 
and  after  the  time  of  the  crime.  Each  case,  as  to  the  application  of 
this  rule^  must  depend  largely  upon  its  own  circumstances,  and  not  un- 
frequently  the  limit  of  them  must  rest  entirely  in  the  discretion  of  tae 
judge  presiding  at  the  trial.  .  •  •  The  longer  the  range  of  time  the 
more  conclusive  would  be  the  evidence;  and  yet,  in  such  case  the 
judge,  in  the  exercise  of  his  descretion,  could  restrain  the  investigation 
within  reasonable  limits.  But  there  is  one  general  rule  which  must 
apply  to  all  such  cases;  there  must  be  in  the  transactions  thus  sought 
to  be  proved  some  relation  to  or  connection  with  the  main  transaction. 
That  is,  they  must  show  a  common  motive  or  intent  running  through  all 
the  transactions,  or  they  must  be  such  as  in  their  nature  to  show  guilty 
knowledge  at  the  time  of  the  main  transaction;  and  if  they  possess  these 
characteristics,  then  it  matters  not  whether  they  were  before  or  after  or 
near  to  or  remote  from  the  main  transaction."  The  decision  affirmed 
seems  to  be  that  in  Shulman  v.  People,  14  Hun,  516  (see  76  N.  T.  624)9 
— false  pretenses, — where  it  was  held  that  on  the  issue  of  falsity  in  » 
statement  of  pecuniary  condition  made  in  January,  it  was  error  to  ad- 
mit evidence  of  statements  made  by  the  prisoner  in  the  following  Mardt, 
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for  the  purpoM  of  showing  knowledge  of  the  falsity  of  the  prior  state- 
ment. 

80,  evidence  on  a  murder  trial  that  the  accused  had  before  killed  a  man  is 
not  competent  to  show  the  intent  with  which  he  shot  deceased,  or  to  at- 
tack his  character  for  peace.    Kearney  ▼.  Btate,  68  Miss.  233,  8  So.  292. 

And  evidence  that  defendant,  charged  with  murder,  tried  to  raise  a  diffi- 
culty with  another  person  a  short  time  before  the  first  difficulty  between 
deceased  and  defendant,  is  inadmissible.  Woodward  v.  Btate  (Tex.  Crim. 
App.)  51  S.  W.  1122. 

And  on  a  trial  for  larceny  committed  upon  an  expedition  undertaken  for 
the  pturpose  of  stealing  a  specific  article,  evidence  that  after  such  expe- 
dition was  ended,  the  parties  started  on  a  new  expedition  in  a  different 
direction,  with  the  end  in  view  of  accomplishing  the  original  purpose 
of  the  first  expedition, — is  inadmissible.  Btate  ▼.  Kelley,  65  Vt.  531, 
27  AU.  203. 

But  evidence  that  defendant^  on  trial  for  murder,  knocked  down  another 
person  two  weeks  before  the  commission  of  the  orime,  is  admissible, 
where  it  was  the  beginning  of  the  hostility  between  defendant  and  de- 
ceased.   Btate  ▼.  Dettner,  124  Mo.  426,  27  S.  W.  1117. 

238.  — — in  point  of  time. 

Evidence  of  another  offense,  adduced  for  the  purpose  of  showing 
criminal  intent  or  guilty  knowledge,  is  competent,  whether  the  other 
offense  was  committed  before  or  after  the  offense  now  charged.  But 
it  must  have  been  not  too  remote  in  point  of  time  to  afford  reason- 
able ground  of  inferring  intent  or  knowledge.^ 

^People  T.  Bhulfnan,  80  N.  Y.  873,  note,  Cited,  supra,  §  237;  Btate  t.  WiU 
Hams,  76  Me.  480  (before  and  after) ;  Bielaohofehy  v.  People,  3  Hun, 
40  (before) ;  Reg.  v.  Oottor^,  12  Cox  C.  C.  406  (before). 

80,  evidence  of  murderous  acts  committed  immediately  after  the  murder 
charged  in  the  indicUnent  is  competent  as  bearing  upon  the  motive,  in- 
tent, and  other  ingredients  of  the  crime  charged.  People  t.  Johnson^ 
139  N.  Y.  358,  34  N.  E.  920. 

And  on  a  trial  for  robbery  evidence  of  a  subsequent  robbery  so  recently 
committed,  and  in  circumstances  so  similar  to  that  for  which  defendant 
is  on  trial  as  to  show  that  one  was  part  of  a  system  or  series  of  crim- 
inal operations^  is  admissible  to  show  defendant's  guilty  and  common 
intent,  and  the  manner  of  performing  his  acts.  Btate  v.  Batch,  136  Mo. 
103, 37  8.  W.  808. 

Bat  evidence  that  defendant,  charged  with  murder,  made  an  assault  with 
an  open  knife  upon  the  deceased  a  year  before  the  homicide,  is  incompe- 
tent to  show  intent  or  motive,  or  for  any  other  purpose,— especially 
•  where  defendant  and  deceased  had  been  on  friendly  terms  during  the 
year  preceding  the  killing.    Herman  v.  Btate,  75  Miss.  840,  22  So.  872. 

And  evidence  of  an  offer  to  sell  a  wagon  embraced  in  a  diattel  mortgage  is 
inadmissible  to  show  an  unlawful  intent  in  pledging,  five  months  earlier. 
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a  bicycle  embraced  in  the  aame  mortgage.    Biate  t.  Jeffries,  117  N.  C. 
727,  23  S.  £.  163. 

289.  Presiuiiption  of  preYions  knowledge  or  intent. 

Intent  or  knowledge  shown  to  exist  at  a  previous  time,  within  rea- 
sonable limits,  may  be  presumed  to  have  continued  to  a  subsequent 
time.  Intent  or  knowledge  shown  to  have  existed  at  a  subsequent 
time  is  not  therefore  presumed  to  have  existed  at  a  previous  time,  un- 
less closely  connected,  either  in  point  of  time  or  by  the  nature  of  the 
transaction.^ 

^Shulman  v.  People,  14  Hun,  516,  holding  knowledge  in  March  not  to  raise 
a  presumption  of  knowledge  in  the  previous  January.  See  opinion  on 
affirmance  quoted  «upro,  f  237. 

The  reason  of  the  distinction  in  the  text  is  that  a  fact  of  a  continuous  na- 
ture, shown  once  to  have  existed,  is  not  presumed  to  have  ended,  unless 
its  cessation  is  implied  or  shown.  But  it  is  not  presumed  to  have  pre- 
existed indefinitely. 

Compare  Btate  v.  Moriarty,  50  Conn.  415  (charge  of  keeping  intoxicating 
liquors  for  sale  without  license  in  May ) ,  where  it  was  held  not  error  to 
admit  evidence  for  the  purpose  of  showing  intent  that  the  accused  had 
actually  liquors  on  hand  as  for  sale  in  June.  The  oourt  said:  "If  the 
possesHion  of  the  liquors,  with  an  apparent  intent  to  seU  them,  the  next 
day  after  the  main  fact  charged,  would  have  been  admissible  against  the 
defendant,  it  is  difficult  to  see  what  difference  it  can  make  except  in  the 
weight  of  the  evidence  if  the  possession  of  the  liquors  had  been  a  week 
later,  or  a  month,  or  even  three  months,  especially  in  connection  with 
proof  that  the  defendant  had  kept  the  place  uninterruptedly  during  all 
the  intervening  months." 

240.  Evidence  of  character. 

A  distinct  offense  cannot  be  proved  for  the  purpose  of  showing  a 
criminal  disposition  or  tendency  on  the  part  of  the  accused,  unless 
the  offenses  are  so  connected  in  nature  as  to  manifest  a  common  mo- 
tive or  intent  or  a  continuing  guilty  knowledge  of  the  same  subject* 

^8tat€  V.  Lapage,  67  N.  H.  246,  24  Am.  Rep.  69-75.  Gushing,  Ch.  J.,  says: 
''1.  It  is  not  permitted  to  the  prosecution  to  attack  the  character  of 
the  prisoner  unless  he  first  puts  that  in  issue  by  offering  evidence  of  his 
good  character.  2.  It  is  not  permitted  to  show  the  defendant's  bad 
character  by  showing  particular  acts.  3.  It  is  not  permitted  to  show 
in  the  prisoner  a  tendency  or  disposition  to  commit  the  crime  with  which 
he  is  charged.  4.  It  is  not  permitted  to  give  in  evidence  other  crimes 
of  the  prisoner,  unless  they  are  so  connected  by  circumstances  with  the 
particular  crime  in  issue  as  that  the  proof  of  one  fact  with  its  circum- 
stances has  some  bearing  upon  the  issue  on  trial  other  than  such  as  is 
expressed  in  the  foregoing  three  propositions."    See  also  Bhaffner  y. 
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Ccm,  72  Pa.  60  (murder  of  wife  by  poison;  there  being  evidence  of  the 
criminal  intimacy  of  accused  with  the  wife  of  another  man,  on  whose 
life  was  an  insurance,  the  proceeds  of  which  on  his  death  accused  en- 
deavored to  procure;  held  error  to  admit  evidence  that  the  husband  died 
with  the  same  symptoms  as  the  defendant's  wife,  and  that  he  was  at- 
tended by  accused) ;  Cam,  v.  Jackson,  132  Mass.  16  (obtaining  property 
by  false  pretenses  on  sale  ol  horse;  evidence  of  similar  pretenses  made 
by  defendant  in  sales  to  other  persons,  a  short  time  previously  to  the 
sale  in  question,  is  inadmissible  for  the  purpose  of  showing  the  intent 
with  which  the  defendant  made  the  sale  of  the  horse.  The  court  says : 
"The  transaction  formed  no  part  of  a  single  scheme  or  plan  any  more 
than  the  various  robberies  of  a  thief.  They  were  entered  upon  as,  from 
time  to  time,  he  might  succeed  in  entrapping  credulous  or  unwary  per- 
sons" ) . 

241.  Sepelling  presiunption  of  mistake. 

When  it  has  been  proved  that  the  party  charged  did  the  act  for 
which  he  is  indicted,  and  the  question  still  remains  whether  he  com- 
mitted it  with  guilty  knowledge,  or  whether  he  acted  under  a  mis- 
take, evidence  which  tends  to  prove  that  he  was  pursuing  a  course 
of  similar  acts  raises  a  presimiption  that  he  was  not  acting  under 
a  mistake,  but  with  a  guilty  knowledge  and  intent,  and  is  admissi- 
ble for  that  purpose.* 

'Such  evidence  is  admissible  notwithstanding  the  party  may  have  been  in- 
dicted for  such  other  acts.  An  acquittal  of  forging,  or  uttering  a  par- 
ticular forged  paper,  will  not  preclude  the  state  from  proving  the  fact 
of  the  possession  or  the  uttering  of  such  forged  paper  in  another  prose- 
cution against  the  same  party,  for  a  crime  of  the  same  character.  Bell 
V.  State,  57  Md.  108,  Citing  Roscoe,  Grim.  Ev.  7th  Am.  ed.  93;  Reg,  v. 
Francis,  12  CJox  C.  C.  612;  King  v.  Whiley,  2  Leach  C.  L.  985;  Bloomer 
V.  8tate,  48  Md.  529;  1  Wharton,  Grim.  L.  8th  ed.  f  715;  State  v.  Wil- 
liams, 2  Rich.  L.  418,  45  Am.  Dec.  741 ;  State  v.  McAllister,  24  Me.  139; 
Com.  V.  Percival,  Tbacher  C.  C.  293;  Com.  v.  Price,  10  Gray,  476,  71  Am. 
Dec.  668;  Kendrick  v.  Com.  5  Leigh,  707;  Rex  v.  Smith,  4  Gar.  &  S.  P. 
411;  Smith  d  Dougherty's  Case,  4  N.  Y.  Gity  HaU  Rec.  167,  168;  State 
V.  Houston,  1  Bail.  L.  300;  McCartney  v.  State,  3  Ind.  354,  56  Am.  Dec. 
510;  State  v.  Jesse,  20  N.  G.  (3  Dev.  &  B.  L.)  103;  State  v.  Robinson, 
16  N.  J.  L.  508;  People  v.  Frank,  28  Gal.  615;  King  v.  Vanderoomh 
Case,  2  Leach  G.  L.  720;  United  States  v.  Randenhush,  8  Pet.  288,  290, 
8  L.  ed.  948,  949. 

So,  on  an  indictment  for  embeezling  fees,  where  the  prosecution  has  elected 
to  charge  defendant  with  embezzling  fees  in  certain  cases,  evidence  of 
the  embezzlement  of  other  fees,  which  are  to  some  extent  parts  of  the 
same  transaction,  is  admissible  to  rebut  any  inference  of  accident  or 
mistake,  and  show  defendant's  knowledge  and  intent.  Stanley  v.  State, 
88  Ala.  154,  7  So.  273. 

And  on  a  trial  for  murder  by  drowning  the  deceased  in  a  boat,  evidence 
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that  defendant  had  previously  tried  to  poison  the  deceased  is  admissible 
to  show  animus  and  intent,  and  to  rebut  the  theory  of  aoddenL  Nichol- 
oi  V.  Cam.  01  Va.  741,  21  8.  £.  364. 

And  on  a  trial  for  embeEslement  of  rents  collected  for  defendant's  employ- 
er, evideooe  of  other  acts  of  a  similar  nature  is  admissible  to  establish 
guilty  knowledge,  to  exclude  the  possibility  of  accident  or  mistake  in 
the  accounting,  and  to  show  the  felonious  intent.  Edelhoff  y.  SttUe,  5 
Wyo.  19,  86  Pac  627. 

842.  Neglect  deemed  intentional. 

Under  a  statute  imposing  an  active  duty,  neglect  or  indifference 
may  be  equivalent  to  specific  criminal  intent^ 

^Cowley  ▼.  People,  8  Abb.  N.  G.  1,  86,  sustained  on  appeal,  in  83  N.  Y.  464. 
38  Am.  Rep.  464  (cruelty  to  children;  a  leading  case) ;  United  Statee 
v.  Thompsofiy  12  Fed.  246  (trial  for  canying  more  passengers  on  a  ves- 
sel than  allowed  by  statute ;  held  that  the  omission  to  take  steps  before 
leaving  port  to  ascertain  the  number  of  passengers  on  board  was  evi- 
dence of  intent  to  violate  the  statute)  •  See  also  United  Staiee  v.  Bald- 
ridge,  11  Fed.  552,  holding  that  under  U.  8.  Rev.  SUt  §  5515,  as  to 
elections,  which  does  not  specifically  state  that  the  misconduct  or  neg- 
lect of  duty  denounced  must  be  with  intent  to  affect  the  election,  such 
act  or  omission  is  punishable,  although  no  actual  corrupt  intent  is 
shown. 

243.  Previous  statements  or  preparations. 

For  the  purpose  of  proving  intent,  it  is  competent  to  show  state- 
ments and  acts  of  the  prisoner  previous  to  the  commission  of  the 
offense,  tending  to  establish  the  existence  of  intent  to  do  the  act  con- 
stituting the  offense,*  even  though  they  be  not  part  of  the  res  gestw.^ 

^WaUh  V.  People,  13  N.  Y.  Week.  Dig.  670,  AflSrmed  in  88  N.  T.  458  (mur- 
der; evidence  of  a  conversation  between  the  accused  and  a  witness,  on 
the  day  of  the  homicide,  in  which  the  prisoner  inquired  as  to  the  effect 
of  throwing  pepper  into  a  i>er8on's  eyes,  and  as  to  the  legal  consequences, 
held  competent) ;  Wilson  v.  Bta4e,  33  Ark.  557,  34  Am.  Rep.  52  (ex- 
hibiting pistol) ;  Ford  v.  State,  71  Ala.  385  (homicide;  it  being  shown 
that  the  homicide  was  committed  in  the  afternoon,  and  that  the  defend- 
ant and  deceased  had  had  a  difficulty  in  the  morning  of  the  same  day, 
and  that  bad  feelings  existed  between  them  during  the  intervening 
hours,  held  no  error  in  admitting  testimony,  against  defendant's  objec- 
tion, that  after  the  first  difficulty,  and  a  short  time  prior  to  the  fatal 
act,  the  defendant  had  proposed  to  exchange  knives  with  the  witness, 
showing  him  at  the  time  a  smaU  knife,  and  assigning  as  a  reason  that 
his  knife  was  too  small) ;  People  v.  Mimed,  12  N.  Y.  S.  R.  719  (murder; 
holding  that  the  fact  of  the  accused  carrying  a  loaded  revolver  upon 
his  person  was  evidence  of  his  intent  to  use  it>  when  and  as  he  should 
decide  to  do  so;  and  as  the  evidence  tended  to  show  that  he  delibeziitely 
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aimed  at  a  yital  part,  when  within  a  few  feet  of  his  unoffending  victim, 
the  jury  was  authorized  to  find  a  murderous  intent). 

Bo,  on  a  murder  trial,  statements  of  accused,  showing  his  intention  and 
hostile  feeling  towards  deceased,  are  competent  evidence  against  him. 
MoClernand  v.  Com.  11  Ky.  L.  Rep.  301,  12  S.  W.  148. 

8o  held  in  PeopU  v.  Soott,  163  X.  Y.  40,  46  N.  E.  1028,  of  evidence  that  de- 
fendant, charged  with  murder  of  his  wife,  redeemed  from  a  pawnbroker 
the  revolver  with  which  the  act  was  done,  shortly  before  the  killing. 

And  evidence  lor  the  state  in  a  murder  trial,  that  the  defendant  had  weap- 
ons in  his  possession,  is  competent  to  show  preparation  for  the  crime. 
State  V.  KinsauU,  126  N.  C.  1095,  36  S.  £.  81. 

So,  also,  the  declarations  of  deceased  as  he  was  leaving  his  home  on  the 
afternoon  of  the  homicide,  having  a  gun  and  pistol,  that  "he  was  going 
out  to  shoot  some,"  are  admissible  as  indicating  a  present  purpose  and 
intention.    Burton  v.  State,  115  Ala.  1,  22  So.  685. 

And  evidence  that  defendant  charged  with  murder  said,  two  months  before 
killing,  that  he  would  sliow  deceased  how  to  ''throw  slurs  on  him,"  and 
that  he  immediately  afterwards  got  a  pistol,  and  went  with  it  down  the 
street  in  the  direction  the  deceased  had  gone, — ^is  admissible  to  show 
malice,  ill-will,  or  motive.    Linehan  v.  State,  113  Ala.  70,  21  So.  497. 

And  evidence  that  a  person  made  statements  that  he  knew  where  there  was 
a  smokehouse  full  of  meat  that  could  be  gotten  at,  and  that  he  would 
live  by  work  as  long  as  he  could,  and  when  he  could  not,  he  would 
rustle  for  it,  is  admissible  on  his  trial  for  the  killing  of  another  when 
burglarizing  a  smokehouse  some  time  subsequent,  as  showing  an  intent 
to  burglarize  the  particular  house.  Hedrick  v.  State,  40  Tex.  Crim. 
Kcp.  532,  51  S.  W.  252. 

A  statement  by  defendant,  charged  with  murder,  about  three  hours  before 
the  homicide,  that  he  would  like  to  take  witness  with  him,  but  he  had 
"a  dirty  piece  of  business  to  do  to-night,"  is  admissible  to  show  his 
animus  towards  deceased  and  the  character  and  intent  of  his  act  in  com- 
mitting the  homicide,  though  there  is  nothing  in  the  words  themselves 
to  indicate  that  he  referred  to  the  deceased.  State  v.  Larkin$  (Idaho) 
47  Pac.  945. 

And  evidence  that  one  accused  of  murder  in  killing  an  officer  who  was  at- 
tempting to  arrest  him  had  previously  stated  that  he  expected  arrest 
by  another  officer;  and  that  he  exhibited  a  deadly  weapon,  and  indi- 
cated his  intention  to  use  it  in  case  such  officer  attempted  to  arrest  him, 
— is  admissible  to  show  his  animus  and  a  premeditated  design  to  make 
resistance  to  the  expected  arrest.  Palmer  v.  People,  138  111.  356,  28  N. 
E.  130. 

*8tate  V.  Edwards,  34  La.  Ann.  1012.  Arson;  evidence  of  prior  declarations 
and  threats  of  accused,  though  not  part  of  the  ree  geatw,  is  admissible, 
when  it  legitimately  tends  to  establish  motive  of  intent  in  the  accused 
to  commit  the  crime  with  which  he  is  charged,  and  for  that  purpose 
only. 
Abb.  Cb. — 34, 
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244«  Faliity  of  declarationi  of  aecnied. 

For  the  purpose  of  proving  intent  or  knowledge,  the  prosecution, 
after  showing  in  a  proper  case  other  similar  offenses  committed  bv 
the  accused^  may  prove  his  declarations  made  in  respect  to  such  other 
acts,  and  then  prove  such  declarations  to  have  been  untrue.^ 

^Coleman  ▼.  People,  68  N.  Y.  656.  Receiving  stolen  gooda;  previous  con- 
nected transactions  of  the  same  kind  having  been  proved,  held  competent 
to  prove  the  statements  of  the  accused  as  to  the  nature  and  extent  of  his 
business  and  the  persons  from  whom  and  purposes  for  which  he  had 
reoeived  such  goods,  and  then  to  prove  that  such  statements  were  false. 

245.  Oood  faith  and  mistake  of  law. 

If  the  accused  did  the  act  charged  with  knowledge  of  the  f  acts, 
it  is  not  competent  to  prove  that  he  acted  in  good  faith  and  under  a 
mistake  of  the  law.^ 

'Proper  performance  of  a  duty  imposed  by  law  is  not  dispensed  with  simply 
because  the  person  thinks  that  in  doing  it  in  an  authorized  manner^  or 
after  his  own  fashion,  he  has  done  the  best  under  the  circumstances,  in 
his  judgment.  The  question  is  whether  he  has  been  guilty  of  wilful  ne|^ 
lect,  irrespective  of  motive  or  intent  to  commit  the  crime.  Cowley  ▼. 
People,  8  Abb.  N.  C.  1,  21  Hun,  415,  Affirmed  in  83  N.  Y.  464,  Affirming 
conviction  under  act  to  prevent  wrong  to  children.  So  in  Com.  v.  Brad- 
ford, 9  Met.  268  (illegal  voting,  not  being  a  legal  resident),  it  was  held 
error  to  charge  that  the  fact  that  accused  had  consulted  counsel  with 
reference  to  his  right  to  vote,  and  had  received  an  affirmative  answer, 
could  not  be  regarded  as  negativing  a  knowledge  of  his  want  of  qualifi- 
cation,— Approved  in  Hamilton  v.  People,  57  Barb.  626,  but  distin- 
guished on  the  ground  that  there  was  no  proof  (in  Hamilton  v.  People) 
that  he  had  made  an  honest  statement  of  his  case  to  counsel,  and  had 
believed  their  advice.  In  the  latter  case^  a  prosecution  for  illegal  vot- 
ing after  being  convicted  of  an  infamous  crime,  and  without  being  par- 
doned, it  was  held  that»  even  though  the  indictment  alleged  the  act  to 
have  been  done  knowingly  (which  is  surplusage),  accused  could  not 
prove  absence  of  intent  by  evidence  that  he  was  advised  by  the  govern- 
or, on  an  application  for  pardon,  that  it  was  imnecessary  on  account  of 
his  minorily,  and  that  he  was  advised  by  counsel  that  he  had  a  right  to 
vote, — at  least  in  the  absence  of  proof  that  he  in  good  faith  stated  the 
case,  and  believed  the  advice. 

In  State  v.  Ooodenoto,  65  Me.  30  (adultery),  it  was  held  not  error  to  refuae 
defendant's  offer  to  prove  that  they  acted  in  good  faith  under  the  ad- 
vice of  a  justice  of  the  peace,  and  honestly  thought  they  were  committing^ 
no  offense. 

And  evidence  that  defendant,  in  a  prosecution  under  N.  C.  Code,  §  1120, 
for  entry  upon  land  after  being  forbidden,  believed  in  good  faith  that 
he  had  the  right  to  enter, — is  immaterial  where  defendant's  own  evi- 
dence shows  that  the  land  on  which  he  entered  and  which  had  formerly 
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been  a  public  road^  had  been  blocked  for  ten  or  more  yean  by  wires  put 
up  for  that  purpose.    Btate  ▼.  Durham^  121  N.  C.  646,  28  S.  E.  22. 

But  see  Weston  v.  Com.  Ill  Pa.  251,  2  Atl.  191  (murder),  where,  it  appear- 
ing that  the  homicide  occurred  in  a  conflict  over  the  possession  of  a  gas 
well,  it  was  held  not  error  to  refuse  to  allow  accused  to  prove  that  he 
had  consulted  counsel  as  to  his  title  to  the  well,  and  had  been  advised  of 
his  right  to  prevent,  by  a  show  of  arms,  interference  with  his  occupancy. 

246.  Good  faith  and  mistake  of  fact. 

Where  criminal  intent  is  material,  and  depends  upon  a  knowledge 
of  the  facts,  it  is  competent  for  the  accused  to  show  that  he  acted 
under  mistake  as  to  facts ;  and  for  this  purpose  to  show  information 
received  by  him  from  a  third  person  in  belief  of  which  he  acted.^ 

^Siate  v.  Waltz,  52  Iowa,  227,  2  N.  W.  1102.  Larceny  of  colts;  held  error 
to  refuse  oiTer  of  accused  to  show  that  he  had  been  informed  that  the 
colts  were  not  the  property  of  the  prosecuting  witness,  but  the  sale  to 
him  was  a  sham,  and  they  in  fact  had  been  sold  instead  to  the  person 
with  whom  defendant  was  jointly  indicted  for  their  larceny. 

S247.  Cironmttantial  eridence  of  intent. 

When  the  illegality  of  the  act  or  the  degree  of  punishment  depends 
upon  the  particular  intent  with  which  the  act  is  done,  every  fact 
which  will  throw  light  upon  the  question  of  intent  is  competent^ 

'The  malicious  intention  is  to  be  inferred  from  the  situation  of  the  parties, 
their  acts  and  declarations,  the  nature  and  extent  of  the  evidence,  and 
the  object  to  be  accomplished.  Filkins  v.  People,  69  N.  Y.  101,  25  Am. 
Rep.  143  (statutory  offense  of  assault  with  "intent  to  do  bodily  harm;" 
held  error  to  exclude  evidence  tending  to  show  that  the  aUeged  assault 
was  committed  while  defending  property  against  a  trespasser;  convic- 
tion reversed) ;  McNair  v.  State,  14  Tex.  App.  78  (theft;  held  error  to 
charge,  "The  intent  in  all  criminal  cases  is  judged  from  the  act>"  inas- 
much as  it  confines  the  question  of  intent  to  the  act;  whereas  intent  is 
to  be  deduced  from  all  the  circumstances  remotely  or  immediately  at- 
tending the  taking) ;  State  v.  Franks,  64  Iowa,  39,  19  N.  W.  832  (burg- 
lary; held  not  error  to  admit,  against  objection  of  accused,  evidence 
of  the  possession  by  the  prisoner,  at  the  time  of  his  arrest,  shortly 
after  the  commission  of  the  crime,  of  a  set  of  burglar's  tools,  in  order 
to  show  his  intent  in  entering  the  house). 

The  manner,  time,  and  place  of  an  assault  by  a  man  upon  a  woman  are 
all  elements  to  be  considered  by  the  juiy  in  arriving  at  a  conclusion  as 
to  the  intent  with  which  the  assault  was  made, — as  to  whether  to  com- 
mit a  rape  or  a  simple  assault.  Fitzpatrick  v.  People,  98  111.  269  (af- 
firming conviction  for  rape  against  objection  that  offense  was  no  more 
than  a  wanton  assault) ;  Eunter  v.  State,  29  Fla.  486,  10  So.  730. 

And  sodal  customs  founded  on  race  differences,  and  the  fact  that  there  ia 
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differenoe  of  race  between  the  accused  and  the  woman  alleged  to  have 
been  aeeanlted,  are  competent  in  a  proaecution  for  assault  with  intent 
to  rape,  upon  the  question  whether  the  assault  was  committed  with  soch 
intent^  where  the  room  in  which  such  woman  was  sleeping  was  entered 
late  at  nighty  and  there  is  nothing  to  indicate  that  the  entry  was  bj 
permission,  or  due  to  any  encouragement  held  out  l^  her.  Jackaon  ▼• 
State,  91  6a.  322,  18  S.  £.  132. 

So,  recent  possession  of  stolen  property,  unexplained,  is  a  drcumstance 
tending  to  show  that  the  possessor  was  the  thief.  Smith  y.  State,  103 
Ala.  40,  Id  So.  12;  Parterfield  ▼.  Cam.  91  Va.  801,  22  S.  E.  352;  WJUt- 
man  ▼.  State,  42  Neb.  841,  80  K.  W.  1025. 

And  that  one  accused  of  burglary  has  possession  with  others  of  a  house  in 
which  stolen  goods  are  found  may  be  considered  by  the  jury,  in  con- 
nection with  all  the  other  evidence^  in  passing  upon  the  question  of  hia 
guilt  or  innocence,  see  Mancrief  ▼.  State,  99  Ga.  295,  25  S.  £.  735. 

And  it  is  proper  for  the  juiy  to  consider  the  quantity  of  liquors  kept  by  a 
defendant  in  connection  with  the  legitimate  demands  o£  his  busineas,  in 
determining  whether  or  not  such  liquors  were  kept  for  a  lawful  purposei 
State  y.  Shank,  79  Iowa,  47,  44  N.  W.  241. 

For  illustration  of  evidence  sufficient  to  sustain  oonviction  for  rape^  see 
Ware  ▼.  State,  87  Ga.  349. 

848.  Circiiiiistantial  evidence  in  rebuttal. 

On  the  question  of  criminal  intent,  it  is  competent  to  give  evi- 
dence of  any  circumstances  tending  to  show  that  the  act  was  done 
with  a  different  intent  from  that  necessarily  involved  in  the  charge.^ 

^Filkina  ▼.  People,  69  N.  Y.  101,  25  Am.  Rep.  143  (where  the  court  says: 
"It  is  only  a  presumption  that  a  party  intends  the  ordinary  and  prob> 
able  consequences  of  his  act,  and  such  presumption  may  be  rebutted  by 
competent  evidence") ;  State  v.  Rivers,  68  Iowa,  102,  43  Am.  Rep.  112, 
12  N.  W.  117  (obtaining  money  by  false  pretenses;  where  the  transac- 
tions were  of  a  complicated  nature;  held  competent  for  defendant  to 
show  the  course  of  dealing  between  the  parties,  both  before  and  after 
the  date  of  the  alleged  crime,  as  reflecting  the  intent  of  the  defmdant, 
or  throwing  light  upon  the  question  whether  the  party  was  in  fact  de- 
ceived, or  tending  to  show  whether  the  creditor  was  using  the  criminal 
law  to  enforce  the  collection  of  a  debt) ;  Taylor  v.  State,  7  Tex.  App.  659 
(theft  of  one's  own  property  in  hands  of  bailee;  dictum,  that  it  would 
be  error  to  refuse  to  allow  accused  to  show  the  discharge  of  the  debt, 
for  which  properly  had  been  pledged  as  security) ;  Sigler  ▼.  State,  7 
Tex.  App.  283  (theft  of  horse;  it  appearing  that  the  accused  had  sold 
the  horse  openly  to  one  who  testified  that  it  was  afterwards  taken  away 
by  one  claiming  to  be  the  owner,  and  that  the  accused  had  never  indem- 
nified him,  held  error  to  refuse  to  allow  accused  to  show  that  he  had 
indemnified  such  purchaser) ;  Robinaon  ▼.  State,  53  Md.  151,  36  Am, 
Rep.  399  (burglary  of  dwelling  house  in  nighttime;  held  error  to  refuse 
to  allow  accused  to  show  that  the  occupant  of  the  house  was  a  lewd 
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woman,  and  that  the  accused  had  had  improper  intimacy  with  her. 
Compare  People  v.  Soto,  53  Cal.  415. 

8o,  one  on  trial  for  embezzlement  may  show  in  his  defense  such  facts  and 
dreumstances  as  tend  to  rebut  the  presumption  that  he  intended  to  em- 
bezzle.   Spalding  v.  People,  172  111.  40,  49  N.  £.  993. 

And  evidence  that  the  deceased,  when  he  started  to  the  interview  in  which 
he  was  killed  by  defendant,  was  unarmed,  is  admissible  to  show  that  his 
intention  was  peaceful,  as  bearing  upon  the  defendant's  claim  of  self- 
defense.    People  y.  Yokum,  118  Cal.  437,  50  Pac.    686. 

And  evidence  that  the  older  sister  of  prosecutrix,  on  a  trial  for  assault  with 
intent  to  rape,  was  a  lewd  woman,  is  admissible  to  explain  defendant's 
conduct,  where  there  is  evidence  that  he  mistook  the  prosecutrix  for  such 
sister,  and  that  under  such  circumstances  he  took  her  to  a  hotel  intend- 
ing to  have  carnal  intercourse  with  her  consent^  and  that  he  immediate- 
ly desisted  from  his  attempt  to  have  intercourse  on  discovering  his  mis- 
take.   Shell  V.  State  (Tex.  Crim.  App.)  38  S.  W.  207. 

But  evidence  on  a  prosecution  for  keeping  intoxicating  liquors  with  intent 
to  sell,  of  defendant's  acts  after  the  seizure,  is  inadmissible  in  his  favor, 
as  he  cannot  make  evidence  for  himself  by  showing  his  subsequent  acts. 
Com.  V.  Oleary,  162  Mass.  491,  25  N.  E.  884. 

249.  Testimony  of  the  accused  as  to  his  intent. 

Where  the  intent  is  a  material  question,  the  accused  may  testify  in 
his  own  behalf  as  to  what  was  his  intent  in  doing  the  act^ 

This  rule  is  not  confined  to  intent  in  the  act  charged,  but  allows 
such  evidence  in  respect  to  intent  in  any  other  act  shown  by  the  evi- 
dence, if  the  intent  therein  reflects  light  upon  the  issue.^ 

*See,  generally,  in  support  of  this  rule:  State  v.  Ferguson,  71  Conn.  227, 
41  Atl.  769;  WoUford  v.  People,  148  lU.  296,  36  N.  £.  107;  Cumminge 
V.  State,  60  Neb.  274,  69  N.  W.  756;  Berry  v.  State,  30  Tex,  App.  423,  17 
8.  W.  1080;  Jackaon  v.  Com.  96  Va.  107,  30  6.  E.  452;  Fischer  T.  State, 
101  Wis.  23,  76  N.  W.  594  (absence  of  intent).  See  also  People  v. 
Baker,  96  N.  Y.  340  (false  pretenses;  evidence  of  payments  to  defendant 
on  the  same  account^  before  and  after  the  one  charged  in  the  indict- 
ment, having  been  received, — ^held  error  to  refuse  to  allow  him  to  testify 
to  the  intent  with  which  they  were  received) ;  Fenwiok  y.  State,  63  Md. 
239  (assault  with  intent  to  kill;  error  to  refuse  to  allow  accused  to 
testify  what  his  intent  was  in  getting  the  weapon  with  which  he  com- 
mitted the  assault) ;  People  t.  Moore,  37  Hun,  84,  95,  Appeal  dismissed, 
it  seems,  but  without  opinion,  in  103  N.  Y.  682  (trial  of  banker  for  lar- 
ceny by  false  representations  in  receiving  draft  and  giving  credit  when 
insolvent;  hdd  error  to  refuse  to  allow  him  to  testify  in  his  own  be- 
half to  answer  whether  he  had  any  intention  of  making  an  assignment, 
or  intended  and  expected  to  go  on  with  business,  and  pay  his  debts  as 
they  matured) ;  Bahcock  v.  People,  16  Hun,  347  (false  pretenses;  held 
error  to  refuse  to  allow  accused  to  testify  as  to  the  absence  of  a  fraud- 
ulent intent  on  his  part) ;  People  v.  Hughee,  11  Utah,  100,  39  Pac  492 
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(holding  it  eompetcnt  for  one  indicted  for  robbery  to  testify  that  at 
the  time  he  took  the  monej  he  honesUj  believed  it  was  his  own,  and 
that  he  had  a  right  to  take  it,  as  the  existence  of  an  intent  to  take  prop- 
erty which  does  not  belong  to  one  is  a  necessary  element  of  robbery)  ; 
White  ▼.  Btate,  53  Ind.  596  (holding  that  where  by  statute  a  defendant 
In  a  criminal  case  may  testify  in  his  own  behalf,  it  is  competent  for 
the  accused  to  testify  as  to  the  intention  with  which  he  did 
the  alleged  criminal  act.  The  fact  that  the  intent  is  a  fact  which  can- 
not, in  the  nature  of  things,  be  poeitively  known  to  others,  and  aboat 
which  other  witnesses  cannot  directly  testify,  does  not  affect  the  com- 
petency of  the  testimoqy),  Following  Oreer  t.  State,  63  Ind.  420). 
bontra,  Burke  t.  Btate,  71  Ala.  377.  And  that  defendant,  accused  of 
homicide,  cannot  testify  to  the  uncommunicated  intention  with  which 
lie  did  the  act,  see  Lewie  t.  State,  96  Ala.  6,  11  So.  269. 

But  defendant  charged  with  libel  cannot  testify  as  to  what  he  meant  by  the 
artide  in  question,  where  the  language  of  the  article  is  not  ambiguous. 
Btate  T.  Eeaoock,  106  Iowa,  191,  76  N.  W.  664. 

Kor  is  it  error  to  refuse  to  let  a  witness  state  with  what  Intent  and  pur- 
pose he  fired  a  pistol  at  another,  where  he  has  already  testified  that  he 
was  shooting  at  him,  and  not  shooting  at  random  or  for  fun.  Stata 
T.  Eulta,  106  Mo.  41,  16  S.  W.  940. 

*Kerraine  t.  People,  60  N.  Y.  221,  229,  19  Am.  Rep.  168. 

XXXIIL   iNTOXIOATIOIir. 

260.  As  bearing  on  intent. 

In  cases  of  homicide^^  and  in  other  cases  wherever  a  specific  intent 
is  to  be  proved  against  the  accused,'  evidence  tending  to  show  that  he 
was  so  intoxicated  that  he  could  not  have  formed  the  intent  is  com- 
petent for  the  purpose  of  negativing  intent.'     In  other  cases  not 

^People  T.  Rogere,  18  N.  Y.  9,  17,  72  Am.  Dec.  484;  State  t.  Mowry,  37  Kan. 
869,  10  Crim.  L.  Mag.  23,  with  note,  16  Pac.  282;  Hill  t.  State,  42  Neb. 
603,  60  N.  W.  916;  State  t.  O'Neil,  61  Kan.  661,  24  L.  R.  A.  666,  33  Pac 
287.  And  see  fully  on  this  question  the  authorities  reviewed  in  note  to 
Ha/rri§  v.  United  Statee  (D.  C.)  36  L.  R.  A.  470. 

In  Armor  v.  State,  63  Ala.  178,  it  was  held  that  the  question  whether  the 
intoxication  was  of  such  a  degree  as  to  preclude  forming  a  design  or  in- 
tent was  a  question,  not  for  opinion  of  witnesses,  but  for  the  jury. 

In  State  ▼.  Morgan,  40  8.  0.  346,  18  S.  E.  937,  it  was  held  that  the  intoxi- 
cation or  drunkenness  of  the  defendant  on  a  trial  for  murder  was  not  to 
be  considered  by  the  jury  in  determining  the  intent  with  which  defend- 
ant acted. 

^People  V.  Bums,  2  N.  Y.  Crim.  Rep.  416.  Burglary;  held  not  error  to 
charge  that  the  juiy  might  take  into  consideration  the  intoxication  of 
the  accused,  in  determining  the  intent  with  whidi  he  entered  the  build- 
ing.   See  also  numerous  cases  cited  in  article  1^  John  D.  Lawson,  in 
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23  Am.  L.  Reg.  K.  8.  236,  and  in  note  to  EarrtB  ▼.  United  States  (D. 
G.)  36  L.  R.  A.  467. 

But  that  evidence  that  one  charged  with  assault  with  intent  to  rape  was 
intoxicated  five  or  six  hours  before  the  assault  is  properly  excluded,  as 
drunkenness  at  the  time  of  the  assault  would  be  no  defense,  see  State 
T.  Alcorn,  137  Mo.  121,  38  8.  W.  548. 

^People  T.  Mareeiler,  70  Gal.  98,  11  Pac.  503  (assault  with  deadly  weapon; 
here,  no  specific  intent  being  necessary,  intoxication  is  not  competent) ; 
People  T.  Jones,  2  Edm.  Sd.  Gas.  86  (Edmonds,  J.,  in  charging  jury) ; 
State  T.  Welch,  21  Minn.  22  (illegal  voting).  Oontra,  compare  the  fol- 
lowing:    People  T.  Harris,  20  Gal.  678. 

In  Drisooll  t.  People,  47  Mich.  413,  11  K.  W.  221,  where  one  charged  with 
robbery  explained  the  taking  as  an  attempt  to  get  back  his  own  proper- 
ty, it  was  held  that  the  jury  might  consider  his  intoxication  as  bearing 
on  the  question  of  good  faith. 

In  Pigman  t.  State,  14  Ohio,  555,  45  Am.  Dec.  558,  it  was  held  that  in  that 
class  of  cases  which  depends  upon  guilty  knowledge — as  uttering  coun- 
terfeits^—evidence  of  the  intoxication  of  accused  is  competent. 

As  to  whether  malice  falls  within  this  rule,  compare,  in  the  Affirmative: 
Shannahan  v.  Com.  8  Bush,  463,  8  Am.  Rep.  465  {dictum) ;  Buokhannon 
V.  Com.  86  Ky.  110,  5  8.  W.  358. 

Negative:  Nichols  v.  State,  8  Ohio  St.  435,  Approved  in  State  v.  Bolinson, 
20  W.  Va.  713,  784,  43  Am.  Rep.  790. 

That  it  is  competent  on  the  question  of  fear  or  apprehension,  in  good  faith, 
see  23  Am.  L.  Reg.  K.  8.  230,  and  cases  cited. 

That  evidence  of  the  intoxication  of  defendant  at  the  time  of  a  murder  with 
which  he  is  charged  is  immaterial,  where  the  evidence  shows  that  the 
crime  was  deliberate  and  premeditated,  and  was  perpetrated  in  accom- 
plishment of  a  pre-existing  plot,  see  People  v.  MiUcr,  114  Gal.  10,  45 
Pac.  986. 

261.  Susceptibility  to  intozicants. 

The  defense,  in  endeavoring  to  negative  intent  by  proof  of  intoxi- 
cation, is  not  entitled  to  show  that  the  accused  was  easily  affected  by 
intoxicating  liquors.^ 

j  ^Btate  V.  Smith,  40  Gonn.  376.    Murder;  the  court  said:     The  question  as 

to  whether  the  accused  was  easily  affected  by  intoxicating  liquor,  or 
had  drunk  much  or  little,  was  of  no  consequence.  If  he  was  in  the  con- 
dition of  mind  when  he  committed  the  fatal  act  which  the  jury  were 
told  they  must  find  he  was,  he  was  capable  of  committing  murder  in  the 

^  first  degree;  exclusion  no  error. 


252.  Intoxication  in  support  of  alibL 

Evidence  of  intoxication  to  a  degree  interfering  with  going  about 
IB  competent^  if  offered  in  corroboration  of  evidence  tending  to  prove 
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an  alibi,  as  diBtinguiahed  from  an  offer  to  show  intoxication  in  de- 
fense.^ 

*Ingall§  ▼.  Btate,  48  WIb.  647,  4  N.  W.  78S. 

XXXIV.  Lettebs. 

2SS.  Incriminating  letten. 

The  fact  that  an  unanswered  letter  or  other  paper  was  found  in 
the  custody  of  the  accused,  which  had  not  been  acknowledged  by  him, 
is  not  ground  for  the  admission  of  the  paper  as  evidence  against  him. 
The  reason  is  that,  were  the  rule  otherwise,  an  innocent  man,  by  the 
artifices  of  others,  might  be  charged  with  a  prima  facie  case  of  guilt 
which  he  mi^t  find  it  difficult  to  repeL^ 

*Will€tt  T.  People,  27  Hun,  469,  Affirmed,  without  noticing  the  point  in  92 
N.  Y.  29;  People  ▼.  Oreen,  I  Denio,  614,  1  Park.  Grim.  Rep.  11,  33  (ex- 
cluding a  letter  written  to  the  defendant  by  his  mother,  after  the  com- 
misaion  of  the  murder,  asking  him  to  write  her  all  about  the  occur* 
rence). 

A  fortiori,  letters  intercepted  in  the  poet-office  after  the  prisoner's  arrest 
cannot  be  admitted  against  him.  King  t.  Hevey^  1  Leach  0.  It.  229. 
Bee  also  Com,  r.  Edgerly,  10  Allen,  184. 

A  letter  found  upon  the  person  of  accused  at  the  time  of  his  capture,  from 
which  it  is  plainly  inferable  that  the  writer  believed  the  accused  guilty 
of  the  crime,  and  containing  suggestions  as  to  the  advisability  of  car» 
on  the  accused's  part  not  to  be  apprehended,  is  inadmissible  against  the 
accused.    People  v.  Oolhum,  105  Gal.  648,  38  Pac.  1106. 

But  a  letter  shown  to  have  been  an  answer  to  one  by  the  defendant^  or 
to  have  been  invited  by  him,  is  admissible^  although  it  never  reached  his 
possession.  Queen  T.  Cooper,  L.  R.  1  Q.  B.  Div.  19.  Here,  indictnieiit 
for  obtaining  money  under  false  pretenses  by  publishing  an  advertise- 
ment in  a  public  paper  offering  employment  of  a  certain  description 
to  persons  sending  the  publishers  of  the  notice  a  specified  sum,  letters 
addressed  as  directed  in  the  published  notice  were  admitted. 

liCtters  found  in  the  office  recently  occupied,  and  in  letter  files  kept  1^  de- 
fendant charged  with  the  embezzlement  of  money  belonging  to  a  cor- 
poration, which  came  into  his  hands  as  an  agent>  which  letters  are  in 
the  handwriting  of  the  officers  of  such  corporation,  in  regard  to  the  na- 
ture of  defendant's  agency,  and  which  appear  to  have  been  invited  by 
letters  from  defendant,  and  to  have  been  acted  upon  in  the  course  of 
the  agency, — are  admissible  against  defendant.  Thalheim  y.  Btate,  38 
Fla.  169j  20  So.  938. 


254.  ^  by  possesfion  and  handwriting  of  acciued. 

Press  copies  of  letters  purporting  to  be  written  by  the  aocased,  and 


^ 
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found  in  Iub  poBsesflion^  are  admissible  against  him,  if  they  appear  to 
be  in  his  handwriting,  and  the  originals  cannot  be  found.' 

*Com.  T.  Jeffries,  7  Allen,  648,  83  Am.  Dec.  712. 

fl 

XXXV.   MiTIGATIOlT. 

255.  Where  jury  fix  punishment. 

Where  the  statute  authorizes  the  jury  to  fix  the  punishment  in 
case  the  accused  is  found  guilty,  he  is  entitled  to  prove,  on  the  trial, 
in  mitigation  of  punishment^  that  he  has  already  lain  in  prison  on 
the  charge  contained  in  the  indictment' 

If  the  punishment  cannot  be  fixed  by  the  jury,  evidence  in  mitiga- 
tion is  not  competent  until  after  conviction.^ 

^Kistler  v.  State,  54  Ind.  400  (blackmaU) ;  Fletcher  t.  People,  117  HI.  184, 
7  N.  E.  80. 

8o^  e?idenoe  tending  to  ehow  that  the  proaecating  witness  in  a  criminal  ac- 
tion is  a  person  of  bad  character  is  competent  as  bearing  upon  his  cred- 
ibility as  a  witness,  and  in  mitigation  of  punishment,  but  not  as  tend- 
ing to  show  that  defendant  is  innocent  oi  the  crime  charged.  Btiiie  t. 
Bush,  122  Ind.  42,  23  N.  E.  677. 

And  the  jury  may,  on  a  prosecution  for  assault  with  intent  to  kiU,  consider 
the  previous  character  of  the  accused  in  mitigation  of  his  punishment, 
although,  if  he  is  guilty  of  the  charge  against  him,  such  previous  good 
character  is  not  available  to  him  as  a  defense,  and  will  not  entitle  him 
to  an  acquittal.    Walker  v.  State,  136  Ind.  663,  36  N.  E.  356. 

Evidence  that  the  mother  of  a  child  requested  the  defendant,  who  acted  as 
patriarch  or  priest  of  the  religious  community  of  which  the  moth^  was 
A  member,  to  punish  the  child,  is  not  admissible  upon  a  trial  for  assault, 
for  the  purpose  of  justifying  the  punishment,  but  is  admissible  by  way 
of  mitigation,  to  reduce  the  offense  from  aggravated  to  simple  assault. 
Donnelley  v.  Territory  (Ariz.)  52  Pac.  368. 

But  a  fact  not  known  to  defendant  at  the  time  of  the  commission  of  a 
homicide  is  inadmissible  in  mitigation  of  the  offense.  Pitts  v.  State, 
29  Tez.  App.  474,  16  S.  W.  189. 

^Gardner  v.  People,  62  N.  Y.  299;  Rowlings  v.  Com,  I  Leigh,  681,  19  Am. 
Dec.  757  (holding  that  upon  a  trial  for  assault  and  battery,  evidence 
that  the  prosecutor  on  previous  days  had  used  provoking  and  abusive 
language  to  the  defendant,  is  inadmissible  in  mitigation  of  the  fine. 
The  reason  is  that  such  language  must  be  closely  enough  connected  with 
the  assault  to  become  part  of  the  res  gestOB),    And  see  infra,  §§  263,  264. 

XXXVL  Motive. 
[Motive  is  the  inducement  of  intent    Hence  evidence  of  motive 
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is  usually  incompetent  except  where  evidence  of  intent  is  compe- 
tent    See  also  supra,  §§  236  et  seq.l 

256.  Competency. 

When  intent  is  material,  any  fact  is  competent  against  the  accused 
which  tends  to  show  the  motive  of  the  criminal  act  charged.^ 

The  fact  that  the  suggested  motive  is  innocent  in  itself — as,  for  in- 
stance, the  need  of  money,  suggested  as  the  motive  for  a  robbery — 
does  not  make  the  evidence  irrelevant^ 

Nor  is  the  evidence  incompetent  because  it  may  tend  to  show  the 
accused  guilty  of  an  offense  other  than  that  charged.' 

'Direct  eyidenoe  of  the  conduct  of  defendant  before  the  commisBion  of  the 
crime  charged,  from  which  it  is  sought  to  infer  motive  for  the  crime,  is 
not  indispensable,  but  such  conduct  may  be  shown  by  circumstantial 
evidMice.    Bioie  r.  BmUh,  102  lowm,  666,  72  N.  W.  279. 

For  some  illustrations,  see  the  following  cases: 

Animosity. — ^In  Biate  v.  Dewrbwn^  59  K.  H.  348  (trial  for  obstructing  rail- 
road trade),  it  was  held  not  error  to  allow  proof  that  accused  had  been 
twice  arrested  on  criminal  chu^ges  on  the  complaint  of  the  railroad.  So, 
eyidenoe  that  a  brother  of  one  on  trial  for  murder  was  kiUed  by  de- 
ceased is  admissible  as  showing  motive  for  the  accused  to  kill  deceased. 
Prywr  ▼.  Btate,  40  Tez.  Crim.  Rep.  643,  61  S.  W.  375.  And  evidence  of 
quarrels  and  disputes  between  defendant  and  the  prosecuting  witness 
on  a  trial  for  assault  with  intent  to  commit  murder,  at  Tarioua  times 
prior  to  the  alleged  assaiilt,  is  admissible  as  tending  to  show  ill-wiU  on 
the  part  of  defendant,  and  as  evidence  of  a  motive  for  assaulting  the 
witness.    Btaie  ▼.  Aoklea,  8  Wash.  462,  36  Pac  597. 

Desire  for  employment. — ^In  Btate  v.  McMahon^  17  Kev.  366,  30  Pac.  1000 
(maliciously  burning  lot  of  cord  wood),  evidence  of  prior  statements 
of  accused  was  held  properly  admitted  as  showing  a  motive  on  his  part 
to  obtain  employment. 

Domestic  or  sexual  relations. — In  Pier9on  v.  People,  79  N.  T.  424,  35  Am. 
Rep.  524  (murder),  it  was  held  not  error  to  admit  evidence  that  the 
prisoner,  who  was  a  married  man,  was  married  to  the  wife  of  deceased 
shortly  after  the  murder  and  at  the  marriage  falsely  swore  that  thc3re 
was  no  legal  objection  to  the  marriage.  So,  in  MUler  v.  Btate,  68  Miss. 
221,  8  So.  273,  evidence  that  a  person  accused  of  murder  at  once,  and 
notoriously,  appropriated  the  deceased's  wife  as  his  concubine,  was  held 
admissible  as  tending  to  show  a  motive  for  the  crime.  And  in  People 
V.  Stout,  4  Park.  Crim.  Rep.  71  (murder),  it  was  held  not  error  to  ad- 
mit evidence  that  the  prisoner  had  been  guilty  of  incest  with  the  wile 
of  deceased,  such  evidence  tending  to  show  a  motive  for  the  murder, — 
i.  e.,  to  avoid  exposure  and  detection.  So,  in  ThofMU  v.  Btate,  117  Ala. 
178,  23  So.  665,  evidence  that  defendant^  charged  with  assault  and  bat- 
tery, soon  after  the  assault  married  the  prosecutor's  sister,  was  held 
to  be  oompetent  as  tending  to  show  motive  for  the  assault^  in  ooonec- 
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lion  with  evidence  that  the  prosecutor,  immediately  preoediiig  the 
sault,  had  taken  his  sister  away  from  a  restaurant  where  the  defendant 
was.  And  in  Bhaw  v.  State,  102  Ga.  660,  29  8.  E.  477,  evidence  that  the 
defendant,  charged  with  wrecking  a  train  upon  which  his  wife,  by  his 
direction,  was  a  passenger,  was  enamored  of  another  woman,  was  held 
admissible  for  the  purpose  of  showing  motive,  the  question  as  to  its 
weight  being  for  the  jury. 

Disappointed  expectations. — In  Eendrichson  v.  People,  10  N.  Y.  13,  81,  1 
Park.  Grim.  Rep.  416,  note  (wife  murder),  it  was  held  not  error  to  ad- 
mit the  will  of  the  father  of  the  deceased,  as  tending  to  show  that  the 
prisoner  had  been  disappointed  in  the  pecuniary  expectations  he  had 
entertained  from  his  alliance  with  the  family.  And  in  People  v.  Ouff, 
122  Cal.  589,  56  Pac.  407,  it  was  held  that  to  establish  motive  in  a  trial 
for  an  attempt  to  kill,  the  prosecution  might  show  that  the  defendant 
had  been  a  persistent  and  unsuccessful  suitor  for  the  hand  of  a  young 
lady,  and  that  the  deceased  was  a  successful  suitor;  but  the  details  of 
the  defendant's  conduct  during  the  courtship  were  inadmissible.  So, 
also,  in  State  v.  Lente,  46  Minn.  177,  47  N.  W.  720,  evidence  for  the  state 
on  a  murder  trial,  that  defendant  was  a  suitor  of  deceased's  sister,  and 
that  the  only  opposition  to  his  suit  was  from  the  brother,  which  opposi- 
tion, together  with  the  declared  intention  of  the  sister  not  to  act  against 
the  wishes  of  her  brother,  was  known  to  defendant, — ^was  held  compel* 
tent  to  prove  a  motive  on  defendant's  part  to  commit  the  crime. 

Honey  to  be  got. — ^In  Kennedy  v.  People,  39  N.  Y.  246,  253  (murder),  it 
was  held  not  error  to  admit  evidence  tending  to  show  that  the  deceased 
had  money.  To  the  same  effect,  State  v.  Donnelly,  130  Mo.  642,  32  S. 
W.  1124.  In  State  v.  Crowley,  33  La.  Ann.  782,  an  inventory  of  the 
succession  of  the  deceased,  which  proved  that  he  had  in  his  house  a  cer- 
tain amount  of  money,  was  admitted. 

—and  defendant's  knowledge  where  it  was. — ^In  Ettinger  v.  Com,  98  Pa.  338, 
evidence  that  the  accused  knew  of  the  money,  and  where  it  was  kept, 
was  held  admissible. 

—arson  to  defraud  insurers. — ^In  Shepherd  v.  People,  19  N.  Y.  637  (arson), 
it  was  held  not  error  .to  admit  evidence  tending  to  show  that  the  build- 
ing was  insured  for  more  than  its  value,  and  that  the  accused  called  for 
the  insurance  money;  also  evidence  that  the  accused  lived  on  bad  terms 
with  his  wife,  who  was  burned  with  the  building,  such  evidence  going 
to  show  a  motive.  In  CamoroBB  v.  People,  1  N.  Y.  Grim.  Rep.  518,  evi- 
dence that  the  company,  a  foreign  corporation,  had  complied  with  the 
law,  and  was  authorized  to  transact  business  in  the  state,  was  held  to 
be  admissible  as  tending  to  show  the  validity  of  the  insurance.  In  Stitz 
T.  State,  104  Ind.  359,  4  N.  E.  145,  evidence  of  overvaluation  was  held 
admissible. 

—need  of  money. — In  People  v.  Dewey j  36  Hun,  308  (forgery),  it  was  held 
not  error  to  admit  evidence  tending  to  prove  a  deficiency  in  the  accounts 
of  the  accused  as  a  public  officer.  In  Fuhner  v.  Com,  97  Pa.  603  (lar- 
ceny), defendant,  in  order  to  prove  lack  of  motive  on  his  part,  having 
produced  a  witoess  to  testify  that  he  had  kept  the  defendant  supplied 
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with  money  at  the  time  when  the  larceny  was  alle^ged  to  have  ocemred, 
it  waa  held  competent  for  the  commonwealth  on  erose-examination  to 
aak  the  witness  whether  defendant  was  not  at  the  time  of  the  alleged 
larceqy  in  need  of  money  and  owing  pressing  debts.  So,  in  Perrin  t. 
Btate,  81  Wis.  135,  50  N.  W.  516,  evidence  showing  that  one  accused  of 
larceny  was  financially  embarrassed  before  the  larceny,  and  had  money 
to  spend  after  it,  and  that  he  was  a  defaulter  likely  to  be  discovered  at 
any  time^  was  held  admissible  to  show  motiye. 

—immediate  use  of  money. — In  Kennedy  ▼.  People,  39  N.  Y.  245,  255  (mur- 
der), it  was  hdd  that  evidence  that  the  accused  proposed,  at  about  the 
time  of  the  murder,  to  purchase  land  in  the  neighborhood,  was  properly 
admitted. 

"'Motive  is  a  minor  or  auxiliaiy  fact,  from  which,  when  established  in  con- 
nection with  other  necessary  facts,  the  main  or  primary  fact  of  guilt 
may  be  inferred;  and  it  may  be  established  by  circumstantial  evidence^ 
the  same  as  any  other  fact.  The  proper  inquiry,  when  the  circumstance 
is  offered,  is,  Does  it  fairly  tend  to  raise  an  inference  in  favor  of  the 
existence  of  the  fact  proposed  to  be  proved?  If  it  does,  it  is  admiaai- 
ble,  whether  such  fact  or  circumstance  be  innocent  or  criminal  in  its 
character."  Johnson,  J.,  in  People  v.  Wood,  3  Park.  Grim.  Rep.  681, 
holding  it  not  error  to  admit  evidence  that  the  accused  had  been  guilty 
•  of  other  acts  of  a  felonious  character. 

That  the  concurrence  of  indifferent  or  good  motives  will  not  be  a  defense  to 
an  indictment  for  an  intentional  violation  of  the  law,  see  article  by 
Francis  Wharton  on  "Ck)mparative  Criminal  Jurisprudence;,"  in  4  Crim. 
L.  Mag.  1,  7. 

^People  V.  Wood,  3  Park.  Crim.  Rep.  681 ;  Moore  v.  United  Biaies,  150  U.  S. 
67,  37  L.  ed.  096,  14  Sup.  Ct.  Rep.  26;  Schmitz  v.  People,  178  111.  320, 
52  N.  E.  903;  Cross  v.  State,  138  Ind.  254,  37  N.  E.  790;  Territory 
V.  McGinnis  (N.  M.)  61  Pac.  208;  People  v.  Fitzgerald,  156  N.  Y.  253,  50 
N.  E.  846;  State  v.  Kent,  5  N.  D.  516,  suh  nom.  Btate  v.  Pancoast,  35 
L.  R.  A.  578,  67  N.  W.  1052. 

For  some  illustrations,  see  the  following  cases: 

Arson. — Jones  v.  State,  63  Ga.  395,  holding  that  where  the  creating  of 
opportunity  to  commit  larceny  from  one  building  seems  to  have 
the  motive  of  setting  fire  to  another  on  the  same  premises,  evidence  of 
the  larceny  is  admissible  against  the  prisoner  on  his  trial  for  the  arson. 

Assault. — In  State  v.  Kline,  54  Iowa,  183,  6  N.  W.  184  (assault  with  intent 
to  murder),  evidence  tending  to  show  the  seduction  of  the  prosecuting 
witness  by  defendant,  her  pregnant  condition,  and  the  fact  that  he  had 
procured  medicine,  soliciting  her  to  take  the  same  to  procure  an  abor- 
tion, was  held  competent,  but  only  to  show  motive  for  the  crime  charged 
in  the  indictment  In  Pontius  v.  People,  21  Hun,  328,  affirmed  in  82  N. 
Y.  339  (assault  with  intent  to  kill) ,  evidence  that  the  accused  had  short- 
ly before  forged  the  name  of  the  person  on  whom  the  assault  was  com- 
mitted was  held  properly  admitted.  And  in  People  v.  JSTermtfia,  1 
Thomp.  &  C.  333  (assault  with  intent  to  kill),  it  was  held  not  error  to 
admit  evidence  that  defendant  had  maliciously  injured  the  property  of 
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his  employer,  whom  he  had  assaulted, — ^Reversed  on  other  grounds  in  60 
N.  Y.  221,  19  Am.  Rep.  158.  So,  in  Ham  v.  Btaie,  102  Ala.  144,  15  So. 
278  (assault  with  intent  to  murder),  evidence  of  an  assault  upon  other 
persons,  disconnected  in  point  of  time  and  place  from  that  in  question, 
was  held  admissible,  where  the  motive  prompting  each  was  the  same. 
And  in  People  ▼.  Wilson,  117  Cal.  688,  49  Pac  1054,  evidence  that  de- 
fendant, diarged  with  an  assault  with  intent  to  murder  an  officer,  had 
a  short  time  before  committed  an  assault  on  another  person,  for  which 
offense  an  officer  was  attempting  to  arrest  him  without  a  warrant,  was 
held  admissible  to  show  defendant's  motive  and  intent,  although  it  might 
tend  to  show  that  he  had  been  guilty  of  another  offense,— Citing  Moore 
V.  United  States,  150  U.  S.  61,  37  L.  ed.  998,  14  Sup.  Ct.  Rep.  26. 

Carrying  concealed  weapon. — Shorter  v.  State,  63  Ala.  129,  where  it  was 
held  that,  to  make  out  the  defense  of  a  threatened  or  apprehended  at- 
tack, within  the  statutory  exception,  the  motive  or  purpose  of  carrying 
the  weapon  must  be  defense  against  violence  threatened  or  apprehended. 
If  offense,  instead  of  defense, — a  meditated  attack  on  another,  and  not 
an  apprehended  attack  by  him, — ^be  the  real  motive,  the  party  is  guilty 
of  violating  the  statute;  and,  as  bearing  on  this  question,  the  conduct 
and  declarations  of  the  accused  and  the  prosecutor,  during  an  alterca- 
tion and  subsequent  rencontre  between  them,  out  of  which  the  prosecu- 
tion arose,  are  relevant  and  competent  evidence. 

Homicide. — ^In  Turner  v.  Com,  86  Pa.  54,  27  Am.  Rep.  683  (murder),  evi- 
dence of  adulterous  intercourse  between  the  accused  and  the  deceased 
held  properly  admitted.  So,  in  People  v.  Sutherland,  154  N.  Y.  345,  48 
K.  E.  518,  evidence  that  the  defendant  charged  with  murder  enticed  the 
deceased  away  from  her  husband,  and  was  living  in  meretricious  rela- 
tions with  her,  was  held  to  be  competent,  in  connection  with  other  evi- 
dence in  the  case,  from  which  the  jury  might  find  that  he  suspected  that 
she  was  also  untrue  to  him,  and  the  jealousy  was  the  result  of  such  sus- 
picions. And  in  Stephens  v.  People,  19  N.  Y.  549  (wife  murder),  the 
motive  imputed  to  the  accused  being  a  desire  to  marry  another  woman, 
it  was  held  not  error  to  admit  in  evidence  an  anonymous  letter  written 
by  the  accused  eleven  months  after  the  murder,  addressed  to  a  man 
about  to  marry  such  woman  as  tending  in  some  degree  to  establish  his 
previous  affection  for  her,  and  disappointment  in  failing  to  obtain  her. 
In  Reinhart  v.  People,  82  N.  Y.  607  (wife  murder),  it  was  held  not  er- 
ror to  allow  the  prosecution  to  show  that  a  short  time  before  the  alleged 
murder  the  accused  married  another  woman;  also  to  show  his  prior 
and  subsequent  relations  to  her.  In  State  v.  Chase,  68  Vt.  405,  35  Atl. 
336,  evidence  of  adulterous  intercourse  between  defendant  charged  with 
murder  and  the  wife  of  the  deceased  was  held  admissible  to  show  mo- 
tive. To  similar  effect,  see  Sullivan  v.  State,  100  Wis.  283,  75  N.  W. 
956;  Johnson  v.  State,  24  Fla.  162,  4  So.  535;  State  v.  Reed,  53  Kan. 
767,  37  Pac.  174;  Traverse  v.  State,  61  Wis.  144,  20  N.  W.  724  (murder; 
evidence  of  an  act  of  adultery  by  the  accused  with  the  widow  of  the  de- 
ceased, four  or  five  days  after  the  killing,  was  held  not  admissible  as 
tending  to  show  that  the  motive  for  the  killing  was  not  self-defense,  as 
claimed  by  the  accused,  or  to  rebut  any  presumption  of  innocence  aria- 
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ing  from  the  drcumsianoes  under  whidi  the  killing  was  done).  See  Mar- 
ler  y.  Btaie,  67  Ala.  55,  42  Am.  Rep.  06,  68  Ala.  580  (murder;  evidence 
of  statements  of  the  accused  tending  to  show  that  he  wished  to  get  rid 
of  deceased,  who  was  an  important  witness  against  the  accosed  in  a  suit 
for  divorce  that  accused  had  oommenoed) ;  State  v.  Morritf  84  N.  C.  756 
(murder;  record  of  an  indictment  pending  against  the  prisoner  and 
others,  charging  them  with  larceny,  and  evidence  that  the  deceased  was 
implicated  in  the  same,  but,  having  turned  state's  witness  was  (Knitted 
from  the  indictment,  held  properly  admitted) ;  Btate  v.  Orant,  79  Mo. 
113,  49  Am.  Rep.  218  (murder  of  an  officer  attempting  to  arrest  accused 
for  larceny;  evidence  that  the  goods  in  question  had  been  stolen  shortly 
before  the  homicide  held  properly  admitted). 

Libel.— <7om.  r.  Damon,  136  Mass.  441.  Newspaper  libel;  held  not  error  to 
admit  similar  articles  in  the  paper  within  four  months  after  the  alleged 
libel,  tending  to  show  general  and  persistent  ill-will.  And  articles  pub- 
lished by  defendant,  charged  with  libel,  subsequent  to  that  on  wliich  the 
indictment  is  based,  may  be  competent  for  the  purpose  of  showing  the 
motive  prompting  the  article  in  question.  State  v.  Heaeock,  106  Iowa, 
191,  76  N.  W.  654.  Contra,  in  a  case  of  bribery,  People  v.  Bharp^  107 
N.  Y.  427,  14  N.  E.  319,  Distinguishing  Piereon  ▼.  People,  79  K.  Y.  424, 
35  Am.  Rep.  524. 

257.  Order  of  proof. 

Evidence  of  motiye  is  not  competent  unless  the  corpus  delicti  has 
first  been  shown  and  evidence  connecting  the  accused  with  it  has 
also  been  given,  or  is  included  in  the  evidence  of  motive.* 

^PeopU  V.  Hail,  48  Mich.  482,  42  Am.  Rep.  477,  12  N.  W.  665.  Murder  of 
wife;  held  error  to  admit  proof  of  motive  before  proof  of  fact  of  homi- 
cide. The  proof  of  motive  consisted  of  testimony  showing  that  the  ac- 
cused had  previously  been  intimate  with  another  woman,  this  being  the 
first  testimony  introduced  by  the  prosecution.  The  court  said :  ''When 
there  is  legal  evidence  leading  to  the  belief  that  homicide  has  beoi  com- 
mitted, the  motive  of  the  criminal  becomes  important,  and  the  relations 
of  parties  may  therefore  become  relevant." 

It  is  the  better  opinion  also  that  before  evidence  tending  to  connect  the 
corpue  delicti  with  the  accused  has  been  given,  evidence  of  motive  is  not 
competent  unless  it  also  has  a  distinct  tendency  to  make  such  connection. 
In  other  words,  there  must  be  previous  evidence  pointing  to  the  accused, 
or  the  motive  attributed  to  the  accused  must  point  to  the  particular  of- 
fense. 

I  find  no  reported  decision  squarely  on  the  point.  In  Overstreet  v.  State, 
46  Ala.  30  (arson),  the  prosecution,  having  proved  the  burning,  the 
venue,  and  the  ownership  and  value  of  the  property,  introduced  one  B., 
who  testified  that  he  was  the  owner  of  property  burned  in  the  building, 
that  one  of  the  defendants  was  unfriendly  to  him,  and  that  another  of 
the  defendants  had  threatened  the  owner.  It  does  not  appear  that,  aa 
preliminary  to  the  evidence  of  malice  and  threats,  any  oUier  evidence 
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was  offered  tending  to  oonnect  accused  with  the  offense.  Held  properly 
admitted.  Hie  court  said:  "When  it  is  shown  that  a  crime  has  been 
oommitted,  and  the  circumstances  point  to  the  accused  as  the  guilty 
agents  proof  of  the  motive    •    •    •    is  nevertheless  admissible." 

258.  Details  of  controversy. 

When  the  existence  of  controversy  is  competent  as  tending  to  show 
motive,  the  question  how  far  details  of  the  controversy  can  be  proved 
rests  largely  in  the  discretion  of  the  court.  Either  party  has  a  right 
to  prove  so  much  of  the  facts  as  is  necessary  to  show  the  relation  sub- 
sisting between  the  persons  concerned,  and  the  nature  aad  force  of 
the  motives  which  it  may  be  presumed  to  have  engendered ;  but  be- 
yond that  neither  the  merits  nor  the  details  of  the  controversy  are 
necessarily  competent.^ 

Commander  v.  Btate,  60  Ala.  1  (murder;  held  that,  though  evidence  of  an- 
ticipated litigation  between  the  prisoner  and  the  deceased  was  admissi- 
ble^ yet  it  was  not  error  to  exclude  evidence  touching  the  merits  of  the 
litigation),  Approved  in  Oray  v.  State,  63  Ala.  66;  State  v.  Hatmeti, 
64  Vt.  83  (arson;  evidence  admissible  to  show  ill  feeling  of  the  accused 
towards  one  who  had  an  interest  in  the  building,  but  not  the  cause, 
merits,  and  consequences  of  the  quarrel) ;  Pinckord  v.  State,  13  Tex. 
App.  468  (where  the  wife  of  the  accused  was  the  injured  pers<m;  held 
proper  to  prove  that  divorce  suit  had  been  commenced,  and  was  pending, 
but  error  to  permit  the  allegations  of  her  petition  in  the  divorce  suit 
to  be  read  to  the  jury  as  evidence,  and  especially  so  without  explanation 
as  to  how  far  and  for  what  purpose  they  were  to  be  considered.  More 
especially  was  it  error  to  admit  in  evidence  the  judgment  or  decree  of 
divorce,  when  it  appeared  to  have  been  rendered  subsequent  to  the  al- 
leged commission  of  the  offense). 

8o,  evidence  as  to  the  merits  of  a  controversy  between  the  defendant, 
charged  with  murder,  and  deceased,  over  a  tract  of  land,  in  the  course 
of  which  the  homicide  was  committed,  is  immaterial.  People  v.  Tokum, 
118  CaJ.  437,  60Pac.  686. 

To  show  motive  for  murder,  it  is  competent  to  show  that  the  accused  had 
been  indicted  for  robbery  at  the  instance  of  deceased,  but  not  to  estab- 
lish that  offense  by  testimony  of  facts  necessary  to  show  guilt,  or  to  per- 
mit the  entire  record,  including  the  affidavit  for  a  continuance,  to  be 
read  to  the  jury.    Martin  v.  Com.  14  Ky.  L.  Rep.  95,  19  S.  W.  580. 

259.  Testimony  of  accused  or  witness. 

When  the  motive  of  a  party  or  witness  in  performing  a  particu- 
lar act,  or  in  making  a  particular  declaration  already  in  evidence, 
is  material,  he  may  himself  testify  in  regard  to  it.* 

^Kerrains  v.  People,  60  N.  Y.  221, 19  Am.  Rep.  159;  Cannon  v.  State,  60  Ark. 
664,  31  S.  W.  150,  32  S.  W.  128. 
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260.  CroBS-ezamination. 

On  cross-examination  the  accused  may  be  interrogated  as  to  his 
motive  in  doing  an  act  already  in  evidence.^ 

*Com.  T.  Damanf  136  Mass.  441  (newspaper  libel;  held  not  error  to  allow  ac- 
cuaed,  against  his  objection,  to  be  asked  on  cross-examination  his  opin- 
ion of  the  articles  complained  of,  for  the  purpose  of  showing  a  malicious 
intent  on  his  part  in  publishing  them) ;  Blake  y.  People,  73  N.  Y.  586. 

261.  Bight  of  rebuttaL 

When  evidence  tending  to  show  motive  on  the  part  of  the  accused 
for  the  criminal  act  has  been  given,  the  accused  has  a  right  to  give 
evidence  tending  to  show  a  diflFerent  motive,  such  as  may  repel  the 
inference  sought  to  be  drawn  from  the  motive  imputed  to  him  by  the 
prosecution.* 

^Mack  y.  State,  48  Wis.  271,  4  N.  W.  440  (murder;  evidence  having  been 
given  tending  to  show  that  accused  had  criminal  intimacy  with  the  wife 
of  the  deceased,  and  that  the  deceased  had  discharged  him  from  his  em- 
ploymentt  held  error  to  exclude  evidence  offered  by  defendant  to  show 
the  reason  of  leaving  the  employment) ;  People  v.  Odell,  14  N.  Y.  Week. 
Dig.  403  (assault;  the  prosecution  having  proved  the  defendant's  ajugry 
manner  and  words  at  the  time  of  the  assault,  held  error  to  refuse  to 
allow  defendant  to  testify  that  he  had  no  such  feelings  towards  the 
prosecutor  untU  provoked  by  him). 

XXXVIL  Pbincipal  akd  acgessobt. 

262.  Conviotion  of  principal. 

The  record  of  conviction  of  a  principal  is  prima  facie  evidence 
of  his  guilt,  against  the  accessory,  where  the  two  are  included  in  one 
indictment,  and  separately  tried  ;^  but  it  is  not  conclusive.* 

But  evidence  of  conviction  of  one  jointly  indicted  with  defendant 
has  no  tendency  to  prove  that  defendant  is  innocent;  and  is  inadmis- 
sible.^ 

^Oom,  y.  Xnapp,  10  Pick.  477,  20  Am,  Dec.  534;  Levy  v.  People,  80  N.  Y- 
327,  Affirming  19  Hun,  383;  doubted  in  2  Phillippa,  £v.  49. 

^Levy  V.  People,  80  N.  Y.  327,  Affirming  19  Hun,  383;  State  v.  UoeUy,  31 
Kan.  355,  2  Pac.  782. 

^State  y.  Fertig,  98  Iowa,  139,  67  N.  W.  87. 

XXXVIIL  Punishment. 

263.  Evidence  when  jury  fix  punishment. 

When  the  punishment  is  to  be  fixed  by  the  jury  in  their  verdict. 


TOXa. ^BULBS  OF  SVIDSKCB.  645 

either  party  may  give  in  evidence  factB  relevant  to  the  question  of 
punishment.^ 

^In  State  v.  Kistler  (Ind.)  4  Rep.  87  (blackmail),  evidence  that  the  de- 
fendant had  already  undergone  imprisonment  for  a  definite  period  for 
the  same  offense  (a  new  trial  having  been  granted)  was  held  admissible 
in  mitigation, — ^it  seems,  because  under  the  statute  the  punishment  is 
to  be  recommended  by  the  jury  in  their  verdict. 

In  People  v.  Hong  Ah  Dueh,  61  Cal.  887,  *  trial  for  murder,  the  statute 
giving  discretion  of  imposing  death  or  life  imprisonment, — ^it  was  held 
competent  for  the  prosecution  to  prove  that  the  accused  was  already 
under  sentence  for  life  imprisonment. 

In  Fields  v.  State^  47  Ala.  603,  11  Am.  Rep.  771,  under  the  Alabama  stat- 
ute allowing  the  jury  to  fix  the  punishment  on  the  trial  of  an  indict- 
ment for  murder,  evidence  of  the  general  bad  reputation  of  the  deceased, 
as  a  turbulent,  bloodthirsty,  revengeful,  dangerous  man,  was  held  ad- 
missible, although  it  might  be  sufficient  to  reduce  the  offense  from  mur- 
der to  manslaughter.  See  also,  as  to  circumstances  of  provocation  which 
form  a  part  of  the  ree  geaia,  and  immediately  inciting  the  action, 
Simpeon  v.  8 tote,  59  Ala.  1. 

So,  evidence  that  assault  for  which  defendant  is  on  trial  was  so  severe  as 
to  cause  the  blood  to  fiow  is  admissible  to  enable  the  jury  to  graduate 
the  punishment^ — especially  where  the  defense  is  set  up  that  defendant 
was  a  schoolteacher,  and  had  the  right  to  chastise  the  person  assaulted, 
who  was  his  pupil.  Kinnard  v.  State,  35  Tez.  Crim.  Rep.  276,  33  S.  W. 
234. 

And  the  facta  as  to  a  former  conviction  are  properly  introduced,  before  the 
verdict  on  the  charge  on  which  the  defendant  is  being  tried,  under  Ky. 
Stat  S  1130,  providing  that  the  punishment  on  a  second  conviction  for 
felony  shall  be  at  least  double  the  punishment  imposed  upon  the  first 
conviction,  but  that  the  judgment  shall  not  be  for  increased  penalty,  un- 
less the  jury  find  from  the  record  and  other  competent  evidence  the  fact 
of  a  former  oonvietion.  Sweeney  v.  Com.  18  Ey.  L.  Rep.  1020,  39  S.  W. 
22. 

264.  Mitigation  of  punishment. 

Where  the  punishment  is  fixed  by  the  law,  or  is  to  be  fixed  by  the 
court  after  conviction,  evidence  of  facts  not  going  to  establish  a  de- 
fense are  not  rendered  competent  by  their  tendency  to  mitigate  pun- 
ishment.^ 

^See  eupra,  S  256. 
XXXIX.    BXFEBSNCZ  TO  THIBD  PBBSON  FOB  IN70BMATI01T. 

S65.  Lisdti  of  the  rule. 

The  general  rule  that  when  a  person  refers  to  another  for  an  an- 
Abb.  Ce.— 4(5. 
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8wer  on  a  particular  subject^  the  answer  is,  in  general,  evidence 
against  him,^  does  not  let  in  the  results  of  inquiries  made  by  the 
third  person  in  consequence  of  the  reference, — such  as  what  was 
entered  in  the  books  in  his  charge.' 

*Reg.  y.  Mallory,  82  Week.  B^.  721,  50  L.  T.  N.  a  429,  L.  R.  13  Q.  B.  Dir. 
83.  Recemng  stolen  goods.  Evidence  wu  given  tliat  the  prisoner,  be- 
ing asked  by  the  police  what  price  he  had  given^  said  he  did  not  know, 
but  his  wile  would  make  out  a  list.  Next  day  she,  in  his  presence,  pro- 
duced a  list  Held  that  the  list  was  admissible  against  him.  See  also 
MelvUWB  Ca9e,  29  How.  St.  Tr.  760;  Duval  v.  Covenkaven,  4  Wend.  564 
(civil  case). 

^Lambert  v.  Pwple,  76  K.  Y.  220,  32  Am.  Bep.  298.  Nor  does  it  let  in  state- 
ments on  a  different  subject,  such  as  information  given  to  one  who  was 
sent  for  money  (i.Uei»  v.  KUUhger,  8  Wall.  480,  sub  nom.  Murphy  v. 
KilUnger,  19  L.  ed.  470),  or  for  instructions  {Duval  ▼•  Oovenhoven^  4 
Wend.  564),  and  not  for  information. 

XL.  Res  gestab. 

266.  Conneetion  with  the  event. 

The  rule  of  the  res  gestcs  admits  declarations  made  under  the  im- 
pulse of  the  occasion^  though  somewhat  separated  in  time  and  plaoe^ 
if  so  woven  into  it  by  the  circumstances  as  to  receive  credit  from  it^ 

'The  admissibility  of  the  declaration  is  the  more  dear  in  proportion  as  it 
is  connected  with  the  act  by  identity  in  the  following  respects :  Time, 
place,  persons  present,  and  the  subject  of  attention  or  motive.  The 
lapse  of  time,  the  change  of  scene,  the  presence  of  other  persons,  aU  sug- 
gest, if  they  do  not  prove,  the  probability  of  the  intervention  of  other 
motives  between  the  impulse  for  the  act  and  the  impulse  for  the  declara- 
tion. Hence,  where  the  circumstances  indicate  that  the  act  was  done 
under  great  excitement,  and  the  excitement  or  the  engrossing  sensations 
or  emotions  incidental  to  it  were  prolonged  without  other  intervening 
distraction,  the  space  of  time  within  which  declarations  made  may  rea- 
sonably be  regarded  as  admissible  is  proportionately  extended.  On  the 
other  hand,  although  the  act  be  a  disaster  of  an  engrossing  character, 
the  intervention  of  some  new  subject  or  emotion,  such  as  the  arrest  of 
the  person  even  before  any  change  of  scene  or  presence,  precludes  the  ad- 
mission of  subsequent  declarations,  for  he  may  rightly  be  supposed  to 
have  been  influenced  in  part  by  this  intervening  exigency,  and  not  whol- 
ly by  the  original  act  and  the  motives  which  occasioned  that  act.  For  a 
comprehensive  review  of  the  authorities,  see  note  to  Ohio  d  M,  R,  Co,  v. 
Stein  (Ind.)  19  L.  R.  A.  733. 

And  for  other  cases  sustaining  the  rule  as  stated  in  the  text>  see  Com.  t. 
Hacketi,  2  Allen,  136;  Travelers'  Ins.  Co.  v.  MoaXey,  8  Wall.  397,  19  L. 
ed.  437  (a  civil  action;  a  leading  case,  but  carrying  the  rule  to  the  ex- 
treme of  its  usual  limits,  and  not  followed  to  that  etxtent  in   all   the 
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•iatee) ;  Untied  Biatea  ▼.  Snowden^  2  App.  D.  G.  89;  Walker  ▼.  Btate, 
34  fla.  167»  16  So.  80;  Keyea  v.  £fia<e,  122  Ind.  527,  23  N.  E.  1097;  Peo- 
ple v.  McArron,  121  Mich.  1,  70  N.  W.  044;  People  v.  Hughes,  116  Mich. 
80,  74  N.  W.  309;  Sullivan  v.  £f<afe,  58  Neb.  796,  79  N.  W.  721;  State 
▼.  Davia,  104  Tenn.  501,  58  S.  W.  122;  PeopU  v.  Callaghan,  4  UUh,  40, 
6  Pac  49;  Bu<^n  v.  £rta<e,  83  Wia.  486,  53  N.  W.  836. 

Bishop's  statement  of  the  rule. — ^''The  doctrine  of  rea  geatcs  is  that  when  a 
part  of  a  transaction  has  been  given  in  evidence  by  one  party,  the  other 
nuiy  call  out  on  cross-examination,  or  show  by  witnesses  of  his  own,  the 
whole  or  any  part  of  the  rest.  The  rea  geatca  consists  of  two  parts, — 
the  accompanying  acts  and  the  declarations  attending  them.  .  .  . 
It  is  impossible  to  deduce  from  the  authorities  an  available  rule  as  to 
what  shall  be  deemed  of  the  transaction,  and  what  shall  not.  The  sub- 
flidiaiy  act  need  not  transpire  at  the  same  instant  with  the  main  one,  or 
always  even  on  the  same  day;  and,  in  reason,  as  well  as  in  accordance 
with  the  current  of  the  authorities,  the  time  which  divides  the  two  is 
not  the  controlling  consideration,  though  it  may  be  taken  into  account. 
Is  it  presumable  that  distinctly  and  palpably  it  influenced  or  was  in- 
fluenced by  the  main  act,  or  proceeded  from  the  same  motive?  If  so,  it 
is  admissible;  otherwise  not.  Such  is  the  doctrine  in  reason,  and,  it  is 
submitted,  the  current  of  authority  is,  at  least,  not  adverse.  In  general, 
subject  to  some  apparent  or  real  qualifications,  what  one  said,  in  its  na- 
ture explanatory,  while  performing  an  admissible  act,  whether  he  is  a 
party  or  a  third  person,  may  be  shown  in  evidence  whenever  the  act  is 
shown.  In  this  way  a  defendant  may  even  be  entitled  to  introduce  in 
his  own  behalf  accompanying  declarations  not  otherwise  admissible. 
Statements,  from  whatever  source,  to  be  thus  competent,  must  be  con- 
temporaneous with  the  act  they  would  illustrate.  Perhaps  a  few  of  the 
cases  require  them  to  be  so  in  the  strict  sense.  But  it  is,  at  least>  the 
better  doctrine  that  they  are  competent  whenever  near  enough  to  the 
act,  either  before  or  after,  to  be  prompted  by  the  same  motive,  and  ap- 
parently to  constitute  of  it  a  part."  1  Bishop,  Crim.  Proc.  S§  1085, 
1086. 

Wharton's  statement  of  the  rule. — **Bea  geatca  are  events  speaking  for 
themselves,  through  the  instinctive  words  and  acts  of  participants,  not 
the  words  and  acts  of  participants  when  narrating  the  events.  What  is 
said  or  done  by  participants,  under  the  immediate  spur  of  a  transaction, 
becomes  thus  part  of  the  transaction,  because  it  is  then  the  transaction 
that  thus  speaks.  In  such  cases,  it  is  not  necessary  to  examine  as  wit- 
nesses the  persons  who,  as  participators  in  the  transaction,  thus  in- 
stinctively spoke  or  acted.  What  they  did  or  said  is  not  hearsay;  it  is 
part  of  the  transaction  itself.  And  as  long  as  the  transaction  continues, 
BO  long  do  acts  and  deeds  emanating  from  it  become  part  of  it,  so  that, 
in  describing  it  in  a  court  of  justice,  they  can  be  detailed.  The  question 
is,  Is  the  evidence  offered  that  of  the  event,  speaking  through  partici- 
pants, or  that  of  observers  speaking  about  the  event  f  In  the  first  case^ 
what  was  thus  said  can  be  introduced  without  calling  those  who  said  it; 
in  the  second  case  they  must  be  called.  Nor  are  there  any  limits  of 
timo  within  which  the  rea  geatca  can  be  arbitrarily  confined.    They  vary. 
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in  fact»  with  Mich  particular  case.  .  .  .  Dedarations  daimed  to  be 
part  of  the  ret  ge$tm  may  precede,  accompany,  or  follow  the  tranaaction 
to  which  they  relate.  It  ia  only  when  they  accompany  the  transaction 
ao  as  to  be  wrought  up  in  it  and  to  emanate  from  it  that  they  can  be 
rightfully  regarded  as  excepted  from  the  rule  that  excludes  hearsay.  It 
is  agreed  on  all  sides  that  narratiyes  of  a  transaction  after  it  has  tran- 
spired are  inadmissible  unless  as  admissions  by  the  party  charged ;  and 
on  the  same  principle  declarations  prior  to  the  transaction  are  ezdaded. 
The  conflicting  cases  are  those  in  which,  as  a  matter  of  f  act»  it  was  ques- 
tioned whether  the  declarations  offered  were  part  of  the  transaction. 
•  .  .  The  distinguishing  feature  of  declarations  of  this  dasa  is  that 
they  should  be  necessary  incidents  of  the  litigated  act;  necessary  in  this 
sense,  that  they  are  part  of  the  immediate  concomitants  or  conditions 
of  such  act,  and  are  not  produced  by  the  calculated  policy  of  the  actors. 
In  other  words,  they  must  stand  in  immediate  causal  relation  to  the 
act,  and  become  part  either  of  the  action  immediately  producing  it,  or 
of  the  action  which  it  immediately  produces.  Inddents  that  are  thna 
immediately  and  unconsdously  associated  with  an  act,  whether  such  in- 
ddents are  doing  or  declarations,  become  in  this  way  eyidence  of  the 
character  of  the  act"  -Wharton,  Crim.  Er.  §§  262,  263. 

The  most  important  English  case  is  Reg,  v.  Bedingfield,  14  Cox  G.  C.  341. 

See  also  note  to  Good  t.  Siaie^  20  Cent.  L.  J.  453,  collecting  cases  on  re$ 
gesta, 

Becent  illustrations. — ^The  victim  of  highway  robbers  at  night  immediatdy 
gave  alarm,  and  returned  to  his  house  near  by,  and,  a  few  minutes  later, 
on  the  aixiyal  of  an  officer,  described  to  him  the  appearance  of  the  as- 
sailants. Hdd  that  the  statements  thus  made  to  the  officer  were  admis- 
sible as  sufficiently  connected  with  the  prindpal  event  to  be  its  natural 
outgrowth  and  free  from  the  suapidon  of  plan  or  afterthoughts  8tat€ 
T.  Horan,  32  Minn.  394,  50  Am.  Rep.  583,  20  N.  W.  905.  The  court  aaid: 
*'Upon  this  subject  the  authorities  are  not  uniform.  Some  courts  are 
inclined  to  hold  the  rule  with  mudi  strictness  as  to  the  time  and  dream- 
stances  under  which  the  statements  proposed  to  be  shown  are  made, 
while  others  allow  a  wider  range  for  its  application,  leaving  it  to  be  ap- 
plied largdy  in  the  sound  discretion  of  the  trial  court," — Citing  15  Am. 
L.  Rev.  85 ;  Com,  v.  Densmore,  12  Allen,  537 ;  People  v.  D<poi9,  56  N.  Y. 
102;  Com.  v.  McPike,  3  Cush.  184,  50  Am.  Dec  727;  TraveUera^  Ins.  Co. 
V.  Mosley,  8  Wall.  397«  19  L.  ed.  437. 

Our  examination  leads  us  to  conclude  that,  especially  in  cases  of  tort  in- 
volving personal  injury,  the  wdght  of  authority  in  this  country  is  in 
favor  of  allowing  evidence  of  the  declarations  or  statements  of  the  in- 
jured party  touching  the  cause  or  drcumstances  of  the  injuiy,  made  so 
soon  after  the  event,  and  under  audi  circumstances  as  to  warrant  the 
trial  court  in  presuming  that  they  grew  out  of  and  were  dependent  upon 
it,  and  could  not  have  been  devised  or  contrived  l^  the  dedarant  for  his 
own  purposes.  DriaooU  v.  People,  47  Mich.  413,  11  N.  W.  221  (oom- 
plaint  to  policeman) ;  People  v.  DowUng,  84  N.  T.  478  (larceny;  error 
to  exdude  what  was  said  as  to  the  mode  of  obtaining  the  proper^  at 
the  time  of  defendant's  alleged  purchase  of  it  from  third  person.    F6I- 
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gcr,  J^  mjb:  It  was  doubtless  hearsay,  and  was  not  competent  testi- 
mony to  pnnre  that  the  alleged  vendors  came  by  the  property  in  the 
mode  asserted.  But  as  it  was  competent  for  the  defendant  to  prove  the 
acts  by  whidi  the  goods  came  into  his  possession,  if  he  was  able  to,  it 
was  competoit  to  prove  all  pertinent  sayings  and  doings  that  then  were 
made  and  done,  as  relevant  upon  the  issue  of  guilty  knowledge.  It  was 
competent.  It  was  for  the  jury  still  to  say  whether  it  was  of  wdght  in 
showing  the  prisoner  innocent  in  the  transaction,  if  they  found  that  tue 
transaction  tock  place  as  he  testified),  Citing  Rex  v.  Whitehead,  1  Car. 
&  P.  67;  Potoell  v.  Uwrper,  5  Car.  &  P.  590;  Hayalep  v.  Oymer,  1  Ad.  ft. 
EL  162.  The  cases  to  the  contrary,  cited  from  3  Parle.  Crim.  Rep* 
{WiUs  V.  People,  473,  and  People  v.  Rando,  336),  were  doubtingly  de- 
cided.   On  principle,  such  evidence  must  be  competent. 

Lovett  V.  Statey  80  Ga.  255,  4  S.  E.  012,  holds  it  competent,  in  larceny,  tO' 
show  what  defendant  said  to  a  neighbor  soon  after  arriving  home,  and 
tending  to  show  that  he  had  brought  the  thing  by  mistake  for  his  own. 

In  State  v.  Walker^  77  Me,  488,  1  Atl.  357,  it  was  held  error  to  exclude  dec- 
laration made  by  the  accused  at  the  moment  of  shooting. 

In  Monday  v.  Btaie,  32  Ga.  672,  70  Am.  Dec  314,  a  declaration  immediately 
after  bdng  assaulted,  showing  impression  as  to  the  nature  of  the  at- 
tack, was  held  admissible. 

In  Com,  V.  WPike,  3  Cush.  181,  50  Am.  Dec.  727,  a  declaration  of  one  escap- 
ing from  an  assault,  as  to  who  committed  it«  was  held  admissible. 

In  Territory  v.  Dwvie  (Ariz.)  10  Pac  359,  a  statement  to  eye-witnesses, 
made  in  a  drug-store  within  three  minutes  after  being  shot,  and  within 
a  few  feet  from  the  place^  narrating  the  attack  of  the  accused,  was  held 
admissible.    See  contra,  Kirhy  v.  Com,  77  Va.  681,  46  Am.  Rep.  747. 

In  Lander  v.  People,  104  111.  248,  witnesses  to  the  identity  of  the  accused  as 
the  perpetrator  of  the  offense,  were  allowed  to  testify  that  on  seeing 
him  pass  the  next  day,  one  exclaimed,  'There  goes  the  man!"  and  the. 
other,  "Yes,  there  he  goesl" 

Contra,  People  v.  Ah  Lee,  60  Cal.  85  (Sharpstein,  J.,  says:  "There  are 
cases  which  hold  that  the  declarations  made  by  the  party  injured,  as 
to  the  cause  and  manner  of  the  injury,  which  terminated  in  his  death,. 
are  admissible  in  evidence  against  the  person  charged  with  the  homicide^ 
although  made  after  all  action  on  the  part  of  the  wrongdoer,  actual  or 
constructive^  had  ceased.  ...  It  is  perfectly  obvious  that  there  is> 
a  limit  to  the  time  within  which  such  statements  must  be  made,  in  order 
to  be  admissible  in  evidence  as  part  of  the  res  geetof.  But  if  made  after 
the  termination  of  the  act  to  which  they  refer,  they  are  merely  narrative 
of  a  past  transaction,  whether  made  within  a  minute  or  an  hour  after- 
ward. .  .  .  The  distinction  between  statements  which  constitute  a 
part  of  the  rea  gestof  and  those  which  constitute  'dying  declarations,' 
should  be  clearly  defined  or  obliterated."  In  this  case  the  crime  was 
murder  by  stabbing.  It  not  appearing  that  anything  occurred  between 
accused  and  deceased  after  the  stabbing,  held  error  to  allow  prosecution 
to  ask  a  witness  what  he  heard  either  of  the  parties  say  at  the  time  of 
stabbing  or  immediately  after) ;  State  v.  Davidson,  30  Vt.  377,  73  Am. 
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Dec.  312  (subeequent  declarations  of  a  party  injured  when  no  one 
present  are  not  evidence  to  show  the  manner  in  which  the  injury  oc- 
curred, however  nearly  eontemporaneons  with  the  occurrence). 

For  other  cases  involving  the  admissibility  of  declarations  of  the  deoedoit 
on  murder  trial,  see  Lamhright  v.  State,  34  Fla.  564,  16  So.  582  (decla- 
rations twelve  hours  after  being  shot  inadmissible) ;  Oaineay.  State,  108 
Ga.  772,  33  S.  E.  632  (declaration  immediately  after  the  shooting  ad- 
missible) ;  State  v.  BlUngton  (Idaho)  43  Pac  60  (statements  made 
shortly  after  the  infliction  of  the  fatal  hurt,  and  in  a  manner  and  under 
eircumstances  which  preclude  ai^  presiunption  that  they  were  the  re- 
sult of  consideration  or  design) ;  Healy  v.  People,  163  HI.  372,  45  X.  £. 
230  (statements  of  a  person  mortally  wounded  by  officers  from  whom  he 
was  eMaping,  that  he  did  no  wrong,  are  admissible  against  such  offioers» 
as  part  of  the  rot  gesta,  when  made  in  their  presence  and  hearing) ; 
Qreen  ▼.  Staie,  154  Ind.  655, 57  N.  E.  637  (declaration  of  deceased  that  her 
husband  had  shot  her,  made  after  staggering  back  5  feet  from  where 
she  was  standing  when  shot,  placing  her  baby  on  the  bed,  and  falling  on 
her  knees,  admissible) ;  State  v.  MoCarty,  64  Kan.  52,  36  Pac.  338  (dec- 
larations of  deceased,  made  prior  to  the  fatal  encounter,  inadmissible 
where  they  do  not  properly  constitute  a  part  of  the  res  geetm) ;  Hughes 
T.  Com.  19  Ky.  L.  Rep.  497,  41  S.  W.  294  (evidence  that  officer,  for 
whose  murder  defendant  is  on  trial,  said,  immediately  after  the  shoot- 
ing, that  he  had  been  shot,  and  that  he  directed  the  bystanders  to  catch 
defendant,  admissible) ;  People  v.  (yBrien,  92  Mich.  17,  52  N.  W.  84 
(statement  by  deceased  to  physician  who  was  dressing  his  wound  short- 
ly after  he  received  it»  at  a  time  when  neither  of  them  considered  it 
dangerous,  that  defendant,  accused  of  murder,  inflicted  the  wound  with 
a  knife,  incompetent) ;  State  v.  Thompson,  141  Mo.  408,  42  S.  W.  049 
(statement  by  deceased,  with  whose  murder  by  poison  defendant  is 
charged,  to  another  person  while  eating  the  poisoned  lunch,  that  it  was 
brought  to  him  by  defendant,  admissible) ;  Com.  v.  Van  Horn,  188  Pa. 
143,  41  Atl.  469  (declarations  by  deceased  immediately  after  defendant 
had  cut  her  throat,  and  while  she  was  in  the  act  of  fleeing  from  him, 
and  he  was  in  the  act  of  fleeing  from  pursuit,  admissible) ;  Freeman  v. 
State  (Tex.  Crim.  App.)  61  8.  W.  230  (statements  by  deceased  as  to 
how  a  difficulty  occurred,  made  some  thirty  or  sixty  minutes  after  hav- 
ing been  wounded  by  one  accused  of  killing  him,  and,  after  having  at- 
tended to  several  other  matters,  passed  through  a  faint^  and  had  his 
wounds  dressed,  admissible) ;  State  v.  Webster,  21  Wash.  63,  57  Pac 
361  (conversation  between  husband  and  wife  immediately  after  she  re- 
ceived the  fatal  shot,  in  which  she  stated  that  she  was  shot  fatally,  and 
by  whom  the  shot  was  fired,  and  implored  her  husband  to  take  the  chil- 
dren upstairs,  or  they  would  all  be  killed,  and  that  the  accused  would 
shoot  again,  admissible). 

267.  The  whole  res  gestae  admissible. 

Everything  that  happened  in  the  immediate  presence  and  hearing 
of  the  accused  at  the  time  of  the  offense  is  competent^ 

^M'Kee  v.  People,  36  N.  Y.  113,  3  Abb.  Pr.  N.  S.  216,  34  How.  Fr.  230, 
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holding  it  not  error  to  permit  the  whole  cmveraation  which  occurred  at 
the  time  of  the  killings  in  the  presence  a^id  in  the  hearing  of  the  pris- 
oner, to  be  given  in  evidence. 

In  People  v.  Potter,  5  Mich.  1,  71  Am.  Dec  763,  764,  every  occurrence,  every 
remark,  and  the  whole  conduct  of  the  prisoner,  from  the  time  he  and  the 
deceased  came  together  until  the  consummation  of  the  crime,  was  held 
to  be  competent  evidence,  as  part  of  the  res  gestcB,  to  enable  the  jury  to 
determine  whether  any  crime  was  oonmiitted,  as  well  as  to  inform  them 
as  to  its  degree    See  also  Lilea  v.  State,  30  Ala.  24,  68  Am.  Dec.  108. 

So,  in  Btate  v.  EMns,  101  Mo.  243,  13  S.  W.  937,  a  prosecution  for  an  as- 
sault with  intent  to  kill,  testimony  to  show  how  the  quarrel  or  alterca- 
tion began,  and  all  that  was  said  and  done  about  it  by  defendant  up  to 
the  time  when  he  fired  the  shot  alleged  to  have  constituted  the  assault, 
was  held  competent. 

And  in  Stitt  v.  Btate,  01  Ala.  10,  8  So.  660,  a  murder  trial,  all  that  occurred 
between  the  parties,  leading  up  to  and  culminating  in  the  killing,  and 
oonstituting  one  continuous  taransaction,  was  held  admissible. 

868.  Freviotifl  declarations. 

Conversation  preceding  an  act  may  be  admitted.^ 

^Sohnieker  v.  People,  88  N.  Y.  102;  Carpenter  v.  State,  68  Aric. 
233,  24  8.  W.  247;  State  v.  Webster,  21  Wash.  63,  57  Pac. 
36;  Carr  v.  State,  43  Ark.  90;  People  v.  Majone,  01  N.  Y.  211,  Affirm- 
ing 12  Abb.  N.  C.  187  (murder;  held  not  error  to  admit  evidence  of 
conversation  had  by  accused  a  few  minutes  before  the  killing,  as  throw- 
ing light  on  his  state  of  mind  and  subsequent  conduct,  and  explaining 
the  language  used  by  him  at  the  time  of  the  killing) ;  Com  v.  State,  64 
€ki.  374,  37  Am.  Rep.  76  (murder;  where  homicide  occurred  in  fight 
with  pistols,  such  fight  being  had  in  pursuance  of  agreement  made  an 
hour  previously;  held,  all  pertinent  acts  and  declarations  of  the  parties 
'  that  took  place  between  the  agreement  and  the  homicide  were  admissible 
as  part  of  the  res  gest<B);  Com,  v.  Castles,  0  Gray,  121,  60  Am.  Dec. 
278  ( trial  of  an  indictment  for  obtaining  a  signature  to  a  mortgage  by 
false  pretenses;  the  fraud  consisting  in  representing  to  the  signer  that 
the  paper  signed  was  a  mortgage  deed  to  his  father;  evidence  held  ad- 
missible^ against  the  accused,  of  his  previous  conversations  with  the 
father  as  to  procuring  such  signature;,  as  showing  the  animus,  and  as 
part  of  the  res  gesta.    Evidence  admitted  and  exception  overruled. 

But  in  State  v.  Young,  55  Kan.  340,  40  Pac.  650,  a  trial  for  abortion,  state- 
ments made  some  time  before  the  commission  of  the  alleged  offense,  by 
the  woman,  who  had  died,  that  the  defendant  and  her  husband  wanted 
her  to  have  an  abortion  produced,  but  that  she  had  determined  to  pre- 
vent them,  and  statements  by  her  after  the  abortion  had  been  produced, 
And  which  did  not  characterize  or  explain  the  act, — ^were  held  incompe- 
tent. 
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268.  Beclarationi  depending  on  the  credit  of  ike  declarant. 

A  statement  which  depends  entirely  for  its  effect  on  the  credit 
of  the  person  making  it  is  inadmissible.^ 

^United  States  t.  AngeU,  11  Fed.  34.    Held  not  error  to  exclude. 

The  ezclemattons  of  a  child  at  the  time  of  a  homicide  are  inadmissible  as 
re$  gestm,  where,  after  the  lapse  of  two  years  the  child  ia  not  deemed  to 
be  poBfleiaed  of  enlBcient  comprehension  and  intelligence  to  be  a  compe- 
tent witness  as  to  the  matters  wfiich  called  forth  the  exclamations. 
Adam9  t.  Biate^  84  Fla.  1S6«  16  So.  906. 

270.  Ses  gestae  involvii^  another  offense. 

Circiunstances  otherwise  competent  as  part  of  the  res  gesUs  are 
not  rendered  incompetent  by  a  tendency  to  prove  another  offense  than 
that  charged.^ 

'See,  generally,  People  t.  7et0eiro>  123  Gal.  207,  56  Pac  088;  State  t.  Tay- 
lor (Mo.)  22  S.  W.  806;  People  t.  PaUister,  138  N.  Y.  601,  33  N.  £. 
741;  State  ▼.  Wong  Gee,  35  Or.  276,  67  Pac  014;  EamiUon  ▼.  State^ 
(Tex.  Grim.  App.)  66  S.  W.  026. 

In  Reyes  t.  SUUe,  10  Tex.  App.  1  (attempt  to  commit  robbeiy) ;  it  was  held 
admissible  to  show  that  the  killing  was  done  in  the  perpetration,  or  in 
the  attempt  at  the  perpetration,  of  either  arson,  rape,  robbery,  or  burg- 
lary. 

So,  in  Foster  y.  People,  63  N.  Y.  610,  Affirming  3  Hon,  6  (trial  for  bmi^ 
lary),  evidence  that  article  not  laid  in  indictment,  a  part  of  the  stolen 
property,  was  taken  with  the  articles  specified;  and  evidence  tending  to 
identify  it  with  a  similar  article  seen  thereafter  in  the  possession  of  ae- 
ciised  was  held  properly  admitted  as  part  of  res  geetm. 

But  in  Bemey  v.  State,  60  Ala.  233,  44  Am.  Bep.  613  (carrying  conoealed 
weapons),  disorderly  conduct  of  the  defendant,  which  caused  his  arrest, 
and  led  to  the  discovery  of  the  conoealed  weapon,  was  held  irrelevant* 
and  inadmissible  against  him.  While  such  conduct  may  have  been  part 
of  the  res  gestcs,  and  explanatoiy  of  the  arrest,  yet  it  had  no  tendency 
to  prove  or  disprove  the  charge  against  the  defendant,  but  did  have  a 
tendency  to  prejudice  the  jury  unduly  against  him.  The  court  said: 
"If  the  main  fact  in  this  cause,  or  if  a  material  fact»  was  the  arrest^ 
that  conduct  would  be  so  connected  with  it  that  evidence  of  it  would  bo 
admissible.  The  main  fact  in  controversy  was  the  canying  of  the  pia- 
tol  concealed."    Gonviction  reversed. 

And  Whilden  v.  State,  25  Qa.  306,  71  Am.  Dec  181,  a  prosecution  for  stab- 
bing, held  that  evidence  of  a  prior  fight  between  the  prosecutor  and  pris- 
oner was  inadmissible,  it  appearing  that  the  indictment  was  for  the 
second  fight,  and  that  there  was  an  interval  of  thirty  minutes  between 
the  two.  They  were  not  dosefy  enough  connected  to  make  the  fOcEt 
fight  part  of  the  res  gestd. 
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271.  Sliglit  eonroboration  competent. 

Evidence  which  tends  to  corroborate  testimony  as  to  the  res  gestcB 
is  not  incompetent  merely  because  slight^ 

^Moyer  ▼.  Com.  98  Pa.  338  (murder;  accomplice  having  made  statement  as 
to  re9  geatm,  held  not  error  to  admit  proof  of  finding  or  articles  where 
Bhe  had  described  them  as  located) ;  LiMday  v.  People,  63  N.  Y.  143, 
Affirming  5  Hun,  104,  S.  C,  67  Barb.  548  (on  trial  for  murder,  where  an 
accomplice  had  testified  that  the  prisoner  and  himself  removed  the  body 
of  deceased,  on  a  certain  night,  to  a  spot  specified;  held  not  error  to 
admit  evidence  that  he  was  out  until  a  late  hour  that  nighty  as  cor- 
roborating him  in  a  material  statement  and  as  a  part  of  the  ree  gestce)  • 

8o,  upon  a  trial  for  assault  with  intent  to  murder,  in  which  another  assault 
upon  the  wife  of  the  assaulted  person  is  proved,  the  condition  of  the 
wife  on  the  following  day  is  admissible  in  evidence  to  corroborate  the 
state's  theoiy  of  what  occurred,  as  developed  by  other  evidence^  and  to 
discredit  evidence  on  the  part  of  the  defendant.  Horn  v.  Btate,  102  Ala. 
144,  16  So.  278. 

278.  Acts  and  declarationi  of  third  persons. 

The  rule  of  the  res  gestae  admits  the  connected  ads  and  declarations 
of  third  persons.^ 

Before  the  declarations  of  a  third  person  can  be  received  as  part 
of  the  res  gestw,  his  actual  presence  at  the  occurrence  must  be  sho^^n.^ 

estate  V.  Walker,  78  Mo.  380,  Citing  Newton  v.  Mutual  Ben,  L.  Ins,  Co,  2 
DiU.  154,  Fed.  Css.  No.  10,191;  Trwoellers"  Ins,  Co,  v.  Mosley,  8  Wall. 
397,  19  L.  ed.  437;  People  v.  Lane,  100  Cal.  379,  34  Pac.  856;  Btate  v. 
Kaiser,  124  Mo.  651,  28  S.  W.  182;  Oertek  v.  Btate  (Tex.  Crim.  App.) 
45  S.  W.  717,  492;  Johnson  T.  Btate,  88  Ga.  203,  14  S.  E.  208. 

In  Btate  v.  Walker,  the  exclamation  of  a  bystander,  "Dont  strike  him,  for 
you  have  shot  him  now,"  was  held  admissible  as  part  of  the  res  gestw, 
being  called  out  by,  and  iUustrative  of,  the  affray,  while  still  in  prog- 


The  res  gestiB  ''may  consist  of  sayings  and  doings  of  any  one  absorbed  in 
the  events  whether  participant  or  bystander."  1  Wharton,  Ev.  i  259, 
Approved  and  applied  in  Btate  v.  Walker,  78  Mo.  380. 

I  Compare  Eto  parte  Kennedy  (Tex.  Crim.  App.)  57  S.  W.  648,  where  the  re- 

I  mark,  "Little  Jack  Kennedy  (defendant)  shot  him,  and  there  he  goes," 

made  by  a  bystander  after  the  homicide,  was  held  not  to  be  re«  gestos, 
but  mere  hearsay,  and  as  such  inadmissible  against  defendant. 

So,  in  case  of  a  homicide  resulting  from  an  affray  which  began  in  rough 
play,  and  in  which  several  persons  took  part  without  concert  or  com* 
bination,  acts  of  another  person  participating  in  the  affray,  showing  a 
purpose  to  aid  the  defendant,  who  is  on  trial  for  the  homicide,  are  not 
provable  against  him  as  part  of  the  res  gestm.  Whitaker  v.  Btate,  106 
Ala.  30,  17  So.  456. 


I 
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And  on  a  prosecuUon  for  murder  of  one  whose  guilt  depends  solely  upon  his 
presence  and  encouragement  of  the  killing,  testimony  that  some  one  in 
an  excited  crowd,  before  tho  accused  Was  present  or  knew  of  the  causa 
of  the  excitementj  cried  out  "Go  for"  the  accused,  calling  him  by  name, 
is  incompetent  and  prejudicial.  Omer  t.  Cam,  15  Ky.  L.  Rep.  694,  25  S. 
W.  594. 

The  declarations  of  a  bystander  upon  seeing  deceased  starting  back  to  the 
place  where  he  had  previously  quarreled  with  the  defendant,  charged 
with  his  murder,  to  the  effect  that  there  was  going  to  be  trouble,  is  in- 
admissible upon  the  question  as  to  which  was  the  aggressor  in  the  diffi- 
culty in  which  the  homicide  was  committed.  Allen  v.  State,  111  Ala. 
80,  20  So.  490. 

*Flynn  t.  State,  43  Ark.  289,  holding  that  the  exclamations  of  one  appear- 
ing to  have  just  left  the  place  were  not  competent,  without  evidenoe 
that  he  had  been  a  participant  in  the  scene. 

In  State  v.  Moore,  38  La.  Ann.  66,  a  witness  testified  that  a  child  in  his 
store  called  out,  "You  are  being  robbed,"  and  thereupon  he  looked  and 
saw  the  accused  running  out;  and  it  was  held  admissible  as  a  part  of  the 
res  gestcB, 

VIZ.  DeclarationB  of  another  as  to  intent  in  contemplated  act. 

Whether  the  declarations  of  the  defendant  or  deceased  as  to  intent, 
when  about  to  go  to  the  place  ^ere  the  offense  was  committed,  are 
competent^  compare — * 

^Affirmative:  State  t.  Diekinaon,  41  Wis.  299;  Hartia  y.  State,  06  Ala.  24, 
11  So.  255;  State  ▼.  Luoey,  24  Mont.  295,  61  Pac  994. 

Negative:  People  v.  WiUiatM,  3  Abb.  App.  Dec.  596.  Denio^  J.,  approved 
in  22  Alb.  L.  J.  4,  where  other  cases  on  both  sides  are  collected. 

And  that  evidence  that  deceased  stated  to  his  wife,  in  the  absence  of  de- 
fendant, that  he  intended  to  abandon  a  difficulty  between  him  and  de- 
fendant, is  inadmissible,  where  it  was  not  communicated  to  defendant, 
see  Com.  v.  Cray,  17  Ky.  L.  Rep.  354,  30  S.  W.  1015. 

S74.  Evidence  in  favor  of  aecnied. 

The  rule  of  the  res  gestae  admits  evidence  in  favor  of  the  accnsed, 
as  well  as  against  him.^ 

^State  V.  RolUne,  113  N.  G.  722,  18  S.  E.  394;  Irvine  v.  State,  104  Tens. 
132,  56  S.  W.  845. 

In  Dukee  v.  State,  11  Ind.  557,  71  Am.  Dec  370-377,  evidence  as  to  the  pris- 
oner's appearance,  manner,  and  condition  of  mind,  as  indicating  alarm 
or  otherwise,  and  the  efforts  made  by  him  to  sound  an  alarm  to  the 
public,  was  held  admissible  as  part  of  the  ree  geeta,  on  behalf  of  the 
prisoner,  who  sought  to  justify  a  homicide  as  committed  in  self-defense, 
or  in  defense  of  personal  property.  It  was  esduded  by  the  court  below» 
and  the  judgment  was  reversed  for  this  and  oiher  reasons. 
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In  Foster  y.  State,  8  Tex.  App.  248,  it  was  lield  error  to  exclude  evidence 
that  the  accused,  within  a  minute  after  shooting,  exclaimed,  ''I 
would  shoot  any  man  who  was  trying  to  cut  my  throat." 

.And  in  Koller  y.  State,  36  Tex.  Grim.  Bep.  406,  38  S.  W.  44,  evidence  that 
defendant  charged  with  murder  told  another,  on  going  for  his  gun  just 
before  the  homicide  was  committed,  that  ha  did  not  intend  to  kill  the 
deceased,  but  that  the  latter  could  not  insult  him  in  the  way  he  had 
done  unless  be  would  take  it  back,  was  held  admissible  for  defendant, 
as  part  of  the  res  gestce  as  to  his  purpose  in  going  for  his  gun  and  re- 
turning. 

But  the  accused's  self-serving  statements,  when  he  came  into  the  police  sta- 
tion to  surrender  himself,  after  committing  a  homicide,  are  not  admissi- 
ble as  part  of  the  res  gesta.  State  v.  Noctan,  121  Mo.  537,  26  S.  W. 
551. 

Kor,  on  a  trial  for  murder,  ia  a  statement  by  deceased,  a  short  time  after 
he  was  ihot  by  defendant,  to  the  effect  that  the  latter  applied  to  him 
opprobrious  epithets,  and  he  struck  him,  admissible  for  defendant  as 
part  of  the  res  gestcs.    State  v.  Pugh,  16  Mont.  343,  40  Pac.  861. 

276.  Act  admits  conversatioii. 

If  the  act  is  properly  in  evidence,  the  accused  has  a  right  to  prove 
conversation  constituting  part  of  the  res  gestcB  even  though  no  part 
of  the  conversation  has  been  proved  against  him.^ 

^Maek  v.  State,  48  Wis.  271,  4  N.  W.  449.  See  also  State  v.  Daley,  53  Vt. 
442,  38  Am.  Rep.  604;  Crite  v.  Com.  12  Rep.  575,  5  Va.  L.  J.  568;  Mor- 
row V.  State,  48  Ind.  432. 

276.  Tangible  evidence. 

Under  the  rule  of  the  res  gestcB,  tangible  evidence,  such  as  the 
clothing  worn  by  the  deceased,  showing  the  place  and  nature  of  the 
wound,  may  be  received.* 

^People  V.  Knapp,  71  Gal.  1,  11  Pac.  793,  Citing  People  v.  Hong  Ah  Duck, 
61  Cal.  391.    See  also  supra,  §§  224  et  seq. 

So  held  in  State  v.  Campbell,  7  N.  D.  58,  72  N.  W.  935,  of  cartridges  and 
chisel  found  in  possession  of  defendant,  charged  with  burglary,  on  his 
arrest  within  two  hours  after  the  commission  of  the  burglary,  and  after 
being  tradced  over  3  miles  through  the  snow,  and  a  revolver  and  punch 
found  within  2  or  3  feet  of  his  place  of  concealment,  which  revolver  be 
admits  belongs  to  him. 

And  in  State  v.  CampheU,  7  N.  D.  58,  72  N.  W.  935,  of  blacksmith's  tools 
found  in  a  building  where  the  burglary  for  which  defendant  is  on  trial 
was  committed,  and  which  are  shown  to  have  been  brought  there  with- 
out authority,  and  are  such  as  might  have  been  used  in  breaking  the 
outside  door,  which  was  broken,  or  in  endeavoring  to  open  the  safe, 
which  had  been  battered. 
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XLI.  Second  offensb. 

[The  fact  tliat  the  accused  had  been  guilty  of  a  previouB  offense- 
may  be  admissible,  either  as  bearing  on  character  when  he  has  given 
evidence  of  good  character  (s^  supra^  §§  89-102),  or  as  bearing  oa 
his  credibility  when  he  has  testified  in  his  own  behalf  (see  supra, 
§§  16-40),  or,  in  some  cases,  as  showing  intent  in  the  transactions 
charged  on  the  present  trial  (see  supra,  §§  236-249),  or  as  subject^ 
ing  him  to  greater  punishment  than  if  the  present  offense  were  his- 
first     It  is  only  in  the  latter  aspect  that  it  is  here  considered.] 

277.  Competency. 

Evidence  that  the  accused  has  been  convicted  of  a  previous  offense,, 
if  offered  for  the  purpose  of  bringing  the  present  charge  within  a 
statute  imposing  severer  punishment  for  a  second  offense,^  is  not 
admissible  unless  such  previous  conviction  is  alleged  in  the  indict- 
ment* 

^In  Missouri  the  record  of  a  former  conviction  of  defendant  is  admissible  oife 
the  trial  of  an  indictment  drawn  nnder  Rev.  Stat.  ISSO^  S  3959,  which 
provides  in  effect  that  the  imprisonment  of  one  convicted  of  a  subee- 
quent  offense,  committed  after  his  discharge  from  imprisonment  on  a^ 
former  convictioni  shaU  be  for  the  longest  term  prescribed  for  a-  con- 
viction of  such  offense  as  the  first  offense,  if  the  punishment  therefor 
as  a  first  offense  is  a  limited  term  of  years.  8tat€  v.  Manieke,  139  Mo.. 
646,  41  S.  W.  223. 

So,  on  a  trial  under  Mo.  Rev.  Stat.  1889,  8  3059,  for  a  second  offense  by  one^ 
discharged  by  pardon  or  by  compliance  with  sentence,  the  certificate  of 
discharge  by  the  warden  of  the  penitentiary,  who  is  required  to  keej^ 
the  record  of  discharge  or  pardon,  is  admissible,  where  defendant  waa 
discharged  under  the  three-fourths  rule,  since  in  such  case  no  pardon 
is  necessary.    State  v.  Austin,  113  Mo.  638,  21  S.  W.  31. 

And  on  a  trial  for  petit  larceny,  second  offense,  an  unauthorized  amendment 
by  the  justice  of  the  peace  of  his  judgment  of  conviction  of  the  former 
offense,  so  as  to  interline  the  date  of  its  rendition,  and  to  affix  his  name 
and  official  signature  thereto,  does  not  render  it  inadmissible  in  evi- 
dence, if  it  is  otherwise  admissible.  State  v.  Qriffie,  118  Mo.  188,  23  S. 
W.  878. 

In  New  York  a  former  conviction  is  to  be  proved  before  the  verdict  on  the 
offense  for  which  the  defendant  is  being  tried,  under  Pen.  Code,  i  688, 
providing  in  effect  that  a  person  who,  after  having  been  convicted  in  the 
state,  commits  any  crime  within  the  state,  shaD,  upon  conviction  of  sueh 
second  offense,  be  subject  to  an  enhanced  penalty.  People  v.  Sixties, 
156  N.  Y.  541,  51  N.  E.  288,  Affirming  26  App.  Div.  470,  50  N.  Y.  Sappw 
877. 
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In  Texas  the  eiridence  of  a  previoos  conviction  as  the  basis  of  a  oamuIatiTO 
sentence  under  the  Texas  statute  should  not  be  submitted  to  the  juiy,  as 
the  jury  has  nothing  to  do  with  the  matter.  MiUer  r.  State  (Tex. 
Crim.  App.)  44  S.  W.  162. 

In  Pryar  v.  Com.  (Va.)  26  S.  E.  864,  it  was  held  that  a  record  offered  to 
proTo  previous  conviction  of  defendant  was  admissible  for  that  purpose, 
where  it  showed  that  defendant  was  convicted  of  the  offense  charged, 
and  sentenced  therefor  by  a  justice  to  confinement  lor  three  months, 
and  that  he  appealed  therefrom  to  the  court  of  the  county,  in  which  the 
justice's  judgment  was  set  aside  by  consent,  and  by  further  consent  it 
was  ordered  that  defendant  be  confined  in  jail  two  months  from  the 
date  of  committal  by  the  justice. 

*John8on  V.  People,  55  K.  T.  612,  AfBrming  66  Barb.  342  (dictum) ;  State 
▼.  Ingereoll  (Wis.  1880)  2  Wis.  L^;al  News,  208  (so  holding  in  case  of 
information;  conviction  reversed  for  error  in  compelling  defendant  to 
answer).  See  also  People  v.  King,  64  Cal.  338,  30  Pac.  1028.  And  see 
cases  cited  in  note  to  Re  Miller  (Mich.)  84  L.  B.  A.  406. 

278.  Idmitatioiu. 

For  this  purpose  the  former  conviction  may  be  proved  notwith- 
standing the  period  fixed  by  the  statute  of  limitations  has  since  in- 
tervened.* 

^State  V.  (yyeil,  68  Vt  140,  56  Am.  Bep.  657,  2  Atl.  686. 

279.  Effect  as  bearing  on  character. 

For  the  purpose  of  affecting  the  punishment,  the  former  convic* 
tion  is  competent^  notwithstanding  it  tends  to  prove  bad  character.* 

^Johnson  v.  People,  55  N.  T.  612. 

280.  Identity  of  person. 

A  record  of  conviction  of  one  of  fhe  same  name  as  the  present  de- 
fendant is  prima  facie  evidence  that  it  was  the  same  person.* 

^State  v.  KeUoe,  11  Mo.  App.  91  (burglary).  Otherwise  if  the  name  was 
very  common.    See  note  to  Spotten  v.  Keeler,  22  Abb.  N.  C.  105. 

281.  Identity  of  offense. 

It  must  affirmatively  appear  that  the  offense  was  the  same  as  that 
charged  in  the  present  indictment* 

^Jenkine  v.  State,  78  Ind.  133.    Compare  cases  under  eupra,  §9  205  et  eeq. 
XLIL    SiLENOE  AS  AN  ADMISSION. 

282.  General  rule. 

It  is  competent  to  prove  against  the  accused  any  statement  as  to 
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matters  presiunptiyely  within  his  knowledge,^  made  in  his  hearing,* 
and  tending  directly  or  indirectly*  to  implicate  him;  and  thereupon 
to  show  his  demeanor,*  hie  silence,*  or  his  response,*  as  evidence  of 
his  acquiescence  in  the  statement,  unless  it  appears  that  such  state- 
ment was  made  in  the  course  of  a  judicial  proceeding,  or  otherwise 
under  circumstances  in  which  a  disclaimer  would  be  inopportune  or 
uncalled  for.^ 

This  qualification — well  noted  in  Kelley  t.  People,  55  N.  Y.  565,  14  Am. 
Rep.  342 — ^18  not  expressed  in  the  cases  generaUy,  because  nearly  all  the 
cases  relate  to  statements  directly  referring  to  the  conduct  of  the  ac- 
cused; but  the  principle  is  equally  applicable  to  matters  relevant  as  cir- 
cumstantial evidence  against  him ;  and  in  this  class  of  cases  the  qualifi- 
cation that  the  statements  must  be  of  matters  presumptively  within  his 
knowledge  is  important. 

An  anonymous  letter,  no  connection  with  or  knowledge  of  which  by  prison- 
er was  shown,  received  by  one  C,  the  owner  of  the  premises  for  the 
burning  of  which  prisoner  was  indicted,  held  not  rendered  admissible 
against  the  prisoner  by  the  fact  that  at  an  interview  between  R.,  an  al- 
leged coconspirator  with  defendant,  and  C.  R.,  making  certain  statements 
to  C.  about  the  letter,  prisoner  being  present,  remained  silent;  because 
the  statement  was  not  prompted  by  auything  he  said,  and  he  was  not 
called  on  to  reply.  Wright  v.  People,  1  N.  Y.  Grim.  Rep.  402,  where 
conviction  was  reversed  for  error  in  receiving  such  testimony. 

•See  authority  under  infra,  §  290. 

'Franklin  v.  State,  60  Ga.  30,  47  Am.  Rep.  748.  Murder;  statements  of  the 
deceased  touching  his  ownership  of  the  shoes  and  socks  the  defendant  had 
on,  and  which  were  pulled  off  his  feet,  made  in  the  defendant's  pres- 
ence, and  not  denied  by  him,  held  admissible  against  him, — Gitiug  Mo$fe 
V.  State,  66  Ga.  740. 

^Linsday  v.  People,  03  N.  Y.  143,  Affirming  5  Hun,  lOi,  S.  C.,  more  fully, 
67  Barb.  548.  Homicide;  not  error  to  admit  evidence  that  the  accused 
turned  pale  at  the  time  of  his  arrest,  charged  with  the  murder,  though 
such  evidence  was  slight,  if  any,  evidence  of  guilt. 

The  manner  and  conduct  of  an  accused  at  different  times  when  statements 
were  made  in  his  presence,  tending  to  show  guilt,  in  making  explicit  de- 
nials or  equivocal  expressions  or  remaining  silent,  are  admissible  in  evi- 
dence against  him.  Com.  v.  Trefethen,  157  Mass.  180,  24  L.  R,  A.  235, 
81  N.  E.  961. 

'Kelley  v.  People,  55  N.  Y.  565,  574,  14  Am.  Rep.  342.  Grand  larceny.  The 
circumstances  necessary  to  render  the  silence  of  the  accused  admi^ible 
as  evidence  of  an  admission  are  thus  laid  down  by  Allen,  J.:  1.  The 
declarations  must  be  pertinent  to  the  occasion.  2.  In  the  presence  and 
hearing  of  the  parties  interested,  and  under  circumstances  which  ren- 
dered a  contradiction  or  explanation  reasonable,  if  not  true.  3.  They 
must  be  matters  the  truth  of  which  was  known  to  the  accused.  4.  A 
reply  would  have  been  natural  and  proper  if  the  statements  were  fali^e. 
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AH  the  aboTB  drcomBtaiioes  concurring,  the  evidence  was  held  properly  ad- 
mitted. Conviction  affirmed.  The  court  distinguiahed  Com,  v.  Eenney, 
12  Met.  235,  46  Am.  Dec  672,  on  the  ground  that  in  the  latter  case  there 
was  no  independent  evidence  of  corpus  delicti. 

1  Bishop,  Crim.  Proc.  3d  ed.  §  1254,  states  the  rule  thus:  "Where  one  in 
the  presence  of  the  accused  makes  a  declaration  involving  or  implying  his 
guilt,  and  there  is  opportunity  for  a  reply,  and  the  surroundings  and 
persons  are  such  as  render  it  ordinarily  expedient  and  proper,  yet  he 
remains  silent,  the  entire  fact  may  be  shown  with  the  other  evidence  to 
the  jury." 

Wharton,  Crim.  Ev.  8th  ed.  §  679,  states  it  thus:  "If  A,  when  in  B'a 
presence  and  hearing,  makes  statements  which  B  listens  to  in  silence,  in- 
terposing no  objection,  A's  statements  may  be  put  in  evidence  against 
B  whenever  B*s  silence  is  of  such  a  nature  as  to  lead  to  the  inference  of 
assent." 

■ 

In  State  v.  Suggs,  89  N.  C.  527  (robbery),  it  was  held  not  error  to  admit 
evidence  of  a  statement  of  a  witness,  tending  to  accuse  the  defendant, 
made  in  the  latter's  presence  and  hearing,  when  brought  before  the  com- 
mitting magistrate  for  identification  merely,  after  a  preliminary  hear> 
ing  had  been  had. 

In  Ettinger  v.  Com.  98  Pa.  338,  it  was  held  not  error  to  admit  testimony 
that  on  several  occasions  in  the  penitentiary  the  witness  accused  de- 
fendant of  the  murder,  and  he  made  no  reply. 

And  for  other  cases  instancing  the  application  of  this  rule,  see  State  v. 
Belknap,  39  W.  Va.  427,  19  S.  £.  507 ;  Kirhy  v.  State,  89  Ala.  63,  8  So. 
110;  r.'illiams  v.  State  (Ark.)  16  S.  W.  816;  Miller  v.  State,  68  Miss. 
221,  8  So.  273;  State  v.  Plym,  43  Minn.  385,  45  N.  W.  848;  People  v. 
Mallon,  103  Cal.  513,  37  Pac.  512;  State  v.  Good,  132  Mo.  114,  33  S.  W. 
790;  State  v.  Senn,  32  S.  C.  392,  11  S.  E.  292;  Broxon  v.  State,  32  Tex. 
Crim.  Rep.  119,  22  S.  W.  596;  State  v.  Magoon,  68  Vt.  289,  35  Atl.  310. 

*See  infra,  §  291. 

'See  infra,  fi  285. 

288.  —  although  under  arrest. 

Such  circtunstances  are  not  rendered  incompetent  by  the  mere 
fact  that  the  accused  was  under  arrest  at  the  time.* 

^In  Kelley  t.  People,  55  N.  Y.  565,  14  Am.  Rep.  342,  346,  the  accused  was 
arrested  upon  hot  pursuit,  and  taken  to  a  station  house,  and  the  pros- 
ecutor was  there  to  identify  him.  He  did  identify  him,  and  charged 
him  with  the  robbery,  stating  the  part  he  took  in  it.  Although  me 
statements  were  not  addressed  to  him  directly,  he  was  the  subject  of  the 
conversation  and  party  to  it,  and  could,  without  breach  of  propriety, 
/  have  spoken.    And  it  was  held  that  the  statements  of  the  prosecutor 

were  admissible  against  him, — Citing  Donnelly  v.  Siaie,  26  N.  J.  L.  601, 
and  distinguishing  Com.  v.  Kenney,  12  Met.  235,  46  Am.  Dec  672.  See 
also  Murphy  v.  State,  36  Ohio  St.  628,  holding  that  where  two  persons 
charged  with  a  larceny,  having  the  stolen  property  in  their  possession^ 
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were  taken  into  custody  bj  a  police  oi&cer,  the  dedarations  of  one  of 
them,  aeeumiiig  to  speak  for  and  implicating  them  both,  made  to  the  of- 
ficer in  the  presence  and  hearing  of  the  other  person  charged,  who  re- 
mained silent,  are  competent  evidence  for  the  state,  on  the  separate  trial 
of  the  latter.  An  express  oonfession  is  not  rendered  incompetent  by  be- 
ing made  while  under  arrest;  and  the  New  York  doctrine  applies  the 
same  rule  to  the  implied  or  tacit  confession  resulting  from  silence  or 
peculiar  demeanor  or  partial  response.  Compare,  however.  People  y. 
Koemer,  164  N.  T.  355,  48  N.  £.  730,  where  it  is  held  that  the  state- 
ments by  a  physician  to  a  police  officer,  in  the  presence  of  defendant,  who 
was  apparently  unconscious  that  he  was  ''shamming,"  are  not  admissi- 
Ue  against  defendant,  upon  the  ground  that  by  his  silence  he  acquiesced 
therein,  as  silence,  to  have  such  effect,  must  be  under  circumstances 
which  afford  defendant  an  opportunity  to  act  or  speak,  and  properly  or 
naturally  call  for  some  action  or  reply. 

The  cases  in  other  jurisdictions  are  conflicting.  See  Com.  t.  McDermott, 
123  Mass.  440,  25  Am.  Rep.  120  (holding  it  error  to  admit  the  declara- 
tion of  one  arrested  for  same  larceny,  made  in  the  defendant's  presence, 
at  the  station  house,  while  both  were  under  arrest) ;  State  y.  Diskin,  34 
La.  Ann.  919,  44  Am.  Rep.  448  (where  the  accused  was  in  the  custody  of 
an  officer  at  the  bedside  of  the  dying  man) ;  Com.  v.  Kenuey,  12  Met. 
235,  46  Am.  Dec.  672  (here  the  prosecuting  witness  at  the  watch  house 
accused  the  defendant  of  stealing  a  bag  of  money  from  him,  identi^ring 
the  accused  and  the  money  which  was  found  on  him;  held  that  the  al- 
ienee of  the  accused  was  an  admission  of  neither  the  fact  of  stealing  nor 
that  the  money  belonged  to  the  prosecuting  witness.  The  reason  given 
by  the  court  is  that  the  proceeding  was  in  the  nature  of  a  preliminary 
examination  [though  not  strictly  so],  and  the  defendant  might  well 
suppose  that  he  had  no  right  to  say  anything  until  regularly  called 
upon  to  answer) ;  State  v.  Weaver,  57  Iowa,  730,  11  N.  W.  675;  People 
▼.  Toung,  108  Gal.  8,  41  Pac  281  (evidence  that  defendant,  on  trial  for 
murder,  was  taken  after  his  arrest  into  the  presence  of  the  wounded 
man,  and  neither  affirmed  nor  denied  the  statement  of  the  latter  to  a 
third  person  to  the  effect  that  a  certain  purse  foimd  upon  defendant  at 
the  time  of  arrest  was  the  other's  property,  admissible) ;  Oardner  v. 
State  (Tex.  Grim.  App.)  34  S.  W.  945  (holding  that  silence  of  one  under 
arrest,  or  his  failure  to  deny  statements  made  in  his  presoice,  cannot 
be  used  against  him  as  a  confession  of  the  truth  of  the  statements,  in  s 
prosecution  for  the  crime  for  which  he  is  under  arrest,  whether  he  had 
heen  cautioned  as  required  by  the  Texas  statute  or  not) ;  State  v.  ffoto- 
ard,  102  Mo.  142,  14  S.  W.  937  (holding  that  the  rule  that  sUtementa 
made  in  the  presence  and  hearing  of  a  person,  uncontradicted  by  him,  are 
implied  admissions,  has  no  operation  when  the  party  is  under  arrest  at 
the  time) ;  State  v.  Toung,  99  Mo.  666,  12  S.  W.  879  (a  proeecution  for 
murder;  testimony  as  to  what  a  stranger  aaid  to  the  officer  having  the 
defndant  in  charge^  in  the  letter's  presence^ — in  substance  that  the  of- 
ficer had  the  right  man, — incompetent) ;  State  v.  Murray,  126  Mo.  611, 
29  S.  W.  700  (statement  by  an  alleged  conspirator  that  a  certain  con- 
apirator  fired  the  fatal  shot,  and  afterwards  robbed  the  deceased,  made 
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in  the  latUr's  presence  not  admiasible) ;  People  y.  Keeeler,  13  Utah,  69, 
44  Pac.  97  (declaration  by  deceaaed,  in  the  presence  of  defendant,  that 
the  latter  was  the  person  who  assaulted  him,  to  which  the  defendant 
made  no  reply,  inadmissible  where  the  police  ofS,oer  had  previously  told 
defendant  to  keep  still). 

In  Btaie  y.  Sadler,  51  La.  Ann.  1397,  20  Sa  390,  it  waa  held  that  state- 
ments made  1^  a  wounded  man,  that  certain  persons  brought  before  him 
under  arrest  were  the  ones  who  wounded  him,  and  that  the  true  name 
of  one  was  different  from  the  name  which  he  daimed,  although  those 
thus  accused  remained  sUenty  and  did  not  deny  the  charge, — ^might  not 
be  taken  as  a  confession  of  guilt  by  them. 

884.  —  gtatements  made  by  one  who  is  not  a  competent  witness. 

It  makes  no  difference  that  the  statements  which  call  for  a  reply 
are  made  by  a  party  who  is  incompetent  to  testify,  because  such 
statements  are  admitted,  not  as  of  themselves  evidence  of  the  truth 
of  the  facts  stated,  but  simply  to  show  what  it  is  that  calls  for  a  reply, 
and  the  conduct  of  the  defendant  himself  under  the  circumstances, 
as  indicating  an  acquiescence  in,  or  reputation  of,  the  truth  of  the 
statement^ 

^Bew  Y.  Bmithiee,  5  Car.  &  P.  332.  Statements  made  by  a  wife  to  the  de- 
fendant, her  husband,  respecting  his  connection  with  the  crime  for 
which  he  was  indicted — murder.  See  also  Bex  y.  Bartleti,  7  Car.  &  P. 
832  (statement  of  wife  charging  husband  with  murder) ;  People  y.  Jfc- 
Crea,  32  Cal.  08  (statement  of  Chinaman  who,  by  the  California  stat- 
ute, was  rendered  incompetent  to  testify  in  cases  where  a  white  man 
was  a  party). 

286.  Silence  at  judicial  hearing. 

The  rule  that  the  silence  of  a  person  may  be  taken  as  an  implied 
admission  of  the  truth  of  statements  made  in  his  presence  does  not 
apply  to  silence  at  a  judicial  proceeding  or  hearing.^ 

^People  Y.  Willeit,  02  N.  Y.  29,  Affirming  27  Hun,  469,  holding  that  where, 
during  the  proceedings  before  the  coroner,  a  witness  who  had  seen  the 
accused  on  the  night  of  the  murder  and  identified  him,  identified  him 
also  before  the  coroner  by  means  of  his  Yoice,  among  a  number  of  others, 
aU  of  whom  passed  in  front  of  her,  repeating  the  same  expression  as 
that  used  by  the  accused  on  the  night  in  question,  the  silence  of  the  de- 
fendant during  this  experiment  before  the  coroner  was  not  admissible 
against  him.  See  also  United  Biaiee  y.  Brown,  4  Cranch,  C.  C.  508, 
Fed.  Cas.  No.  14,660;  Bell  y.  Btaie,  93  Oa.  557,  19  8.  E.  244. 

Mere  silence  while  a  party  is  held  in  custody  under  a  criminal  charge,  and 
the  diarge  is  stated  to  him,  affords  no  inference  whatoYer  of  acquies- 
cence in  statements  of  others  made  in  his  presence;  and  such  state- 
ments are  not  adnussible  against  him,  because  he  has  a  right  to  be  si- 
Abb.  Cb. — 36. 
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lent,  tnd  therefore  is  not  within  the  role  that  the  silence  of  one  who  §m 
called  upon  to  speak  Is  an  admission.  BUUe  ▼.  Dithm,  34  La.  Ann,  019, 
44  Am.  Rep.  448,  440  (morder). 

In  fltote  T.  JTole,  156  Ho.  102,  56  S.  W.  881,  a  trial  for  burglarj,  it  was 
held  error  to  admit  testimony  that  at  the  preliminaiy  trial  the  proae- 
eating  witness,  while  testifying,  eschibited  to  one  of  the  defendants  her 
pocketbook,  and  said:  ''Here  is  the  pocketbook  I  had  mj  money  in. 
Don't  you  know  that  Is  the  pocketbook  Y"—«ttd  that  sndi  defendant 
nodded  his  head,  sines  no  inlsrwee  of  guilt  oonld  be  drawn  from  his  si- 
lence when  on  trial,  and  not  in  a  position  to  make  a  denial,  and  the  nod- 
ding of  his  head  waa  not  an  admission  that  the  pocketbook  was  the  one 
in  which  witness  had  her  moni|y. 

8o,  in  atate  ▼.  Dickey,  46  W.  Va.  810,  83  &  E.  281,  it  was  held  that  a  state- 
ment by  the  prosecuting  attorney  to  the  defendant's  attorney,  as  to  the 
manner  in  which  the  Injuiy  was  inflicted  upon  deceased,  was  not  ad- 
missible against  defendant  on  a  trial  for  homicide^  although  it  waa  made 
in  his  preeence^  and  he  did  not  dissent  therefrom,  sinoe^  under  the  eir- 
cumstanoes,  he  was  not  called  upon  to  repfy. 

286.  XTnanthorised  examination. 

The  fact  that  the  supposed  investigation  was  illegal  and  unauthor- 
ized does  not  render  the  silence  of  the  accused  competent^  if  the 
statements  in  the  face  of  which  he  was  silent  were  made  during  the 
pretended  proceedings.^ 

'In  Donnelly  ▼.  Btate,  26  N.  J.  Lu  632,  on  this  point,  both  the  prevailing 
opinion  and  the  dissenting  opinion  of  Chancellor  Williamson  seem  to 
concur.    Compare^  however,  cases  under  eupra,  (I  103  et  eeq. 

287.  Form  of  question. 

In  the  absence  of  anything  to  raise  doubt  as  to  whether  the  accused 
heard  or  saw,  it  is  competent  for  this  purpose  to  ask  a  witness  what 
was  said  or  done  '^in  the  presence  of  the  accused.''^ 


^Hochrieter  r.  People,  2  Abb.  App.  Dec.  363;  Com,  ▼.  Brailey,  134 

527,  holding  that,  where  it  was  shown  that  the  statements  were  mado 
in  the  accused's  presence,  it  was  for  the  jury  under  the  circumstanoea  to 
determine  whether  or  not  he  heard  them.  Contra,  People  v.  Ah  Tute, 
54  Cal.  89;  People  v.  Holf elder,  5  N.  Y.  S.  R.  488,  5  N.  Y.  Crim.  Bep. 
170  (both  cases  holding  that  defendant's  silence  cannot  be  taken  to  be 
an  admission  unless  there  is  evidence  that  he  heard  the  statement  whadi 
he  should  have  denied) . 

In  State  y.  Middlekam,  62  Iowa,  150,  17  N.  W.  446,  the  quesUon  sustained 
was:  "State  what,  If  anything,  was  said  by  Mrs.  Middlduun*  tham  in 
the  presence  and  hearing  of  the  defendant,  concerning,'*  etc 

Compare  the  following  cases:  Long  v.  Biaie,  13  Tex.  App.  211  (Uuresa|y 
of  a  cow,  held  error  to  admit  evidence  of  a  conversation  between 
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and  aDoUier  person  sepu-ately  indicted  lor  lareeqj  of  the  same  cow,  had 
in  tlia  defendant's  presence,  the  witnesa  teatiilTing  that  he  did  not  knovr 
whether  the  defendant  overheard  it  or  not,  aa  the  oonrersation  was  not 
addressed  to  him) ;  Jomm  v.  State,  65  Oa.  147  (holding  it  error  to  leave 
to  the  jury  the  foestion  aa  to  whether  or  not  the  defendant  heard  cer- 
tain statementa  tending  to  accuse  him  of  the  crime,  made  by  his  wife  to 
the  witness  in  a  cell  adjoining  that  of  her  husband;  the  only  evidence 
that  the  accused  heard  the  statements  being  that  the  witness  heard  tho 
defendant,  as  he,  the  witness,  started  out  of  the  door,  say  to  his  wife, 
that  she  had  better  mind  how  she  talked).  See  also  Ingle  v.  State,  1 
Tex.  App.  307;  Loiierpoii  v.  People,  39  N.  Y.  89,  6  Park.  Crim.  Rep. 
209  (holding  it  error  to  admit  a  declaration  made  in  the  presence  of  de- 
fendant^  who  was  asleep).  See  Moye  v.  State,  M  Ga.  740  (holding  that 
where  inculpatory  statemoita  wero  made  by  a  brothet  of  the  defendant 
in  his  presence,  and  under  circumstances  which  would  warrant  the  in- 
ference that  he  heard  them,  but  did  not  deny  them,  they  were  admissible 
in  evidencei,  the  question  whether  they  were  so  heard  being  left  to  the 
jury  under  proper  instructions.  The  proof  was  that  the  defendant  was 
near  enough  to  the  brother  to  hear  the  remark  which  tended  to  connect 
him  with  the  crime,  and  that  there  waa  no  noise  to  distract  his  atten- 
tion) ;  Com.  T.  SUney,  126  Mass.  49  (where,  evidence  having  been  of- 
fered that  the  defendant  could  easily  have  heard  the  statements,  it  was 
held  no  error  to  leave  it  to  the  jury  whether  she  in  fact  did  hear  them) ; 
Com.  V.  Oalavan,  9  Allen^  271. 

In  State  v.  Perkins,  10  K.  C.  (8  Hawks)  377,  it  was  held  that  it  was  prop- 
erly left  to  the  jury  to  determine  whether,  when  the  statements  were 
made  in  the  defendant's  presence,  he  was  so  intoxicated  as  not  to  under- 
stand them. 

288.  Witnen  mnit  liave  heard  response  if  any. 

The  witness  must  be  able  to  state  what  reply  the  defendant  made, 
if  he  made  any,  or  that  no  reply  whatever  was  made.^ 

^WiUiame  v.  State,  42  Ark.  380,  holding  it  error  because  it  was  not  dear 
but  that  the  accused  denied  the  statement,  aa  the  witness  left  about  that 
time.    Compare  ciipra,  S  132. 

£88.  Statement  only  implicating  another  than  the  accused  not  admis- 
sible. 

If  the  statement,  though  made  in  the  presence  and  hearing  of  the 
defendant)  did  not  so  implicate  him  as  to  call  for  a  denial,  it  is  inad- 
missible.^ 

^Loggine  ▼.  State,  8  Tex.  App.  434  (holding  it  error  to  admit  a  statement 
made  la  the  defendant's  presence,  by  one  jointly  indicted  for  the  same 
murder,  but  separately  tried,  to  the  effect  that  he,  the  speaker,  had  said 
that  the  accused  would  be  killed  for  slaying  his,  the  speaker's,  son) ; 
Wright  ▼.  People,  1  N.  Y.  Crim.  Bep.  462  (holding  that  an  anonymous 
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letter  threttening  to  Imni  the  premifles  of  the  proeeeutor,  no  eonnectioR 
with  or  knowledge  of  which  by  prisoner  is  shown,  reouired  by  the  owner 
of  the  premises  for  hnming  which  the  prisoner  wms  indicted,  is  not  ren- 
dered admissible  in  eridenoe  against  the  deftedant  by  the  fact  that  at 
an  interview  between  the  defendant,  the  owner,  and  an  alleged  conspir- 
ator, the  latter  told  the  owner  that  these  premisea  would  be  burned,  the 
defendant  remaining  silent). 

290.  Explanation  of  tilenoe  ooiudstent  with  innooence. 

If  the  circumstances  show  a  reasonable  ground  for  silence,  con- 
sistent with  innocence^  the  evidenoe  is  incompetent^ 

^Blatiery  t.  People,  76  HL  217,  with  note  (abortion;  the  defendant  had 
promised  to  be  on  good  behaTior  at  a  family  interriew,  to  which  he  had 
induced  a  friend,  by  means  of  such  promise,  to  go  with  him,  held  that 
his  silence  at  that  interview  under  harsh  accusations  should  not  be  con- 
strued as  admitting  them) ;  Com.  ▼.  Ketmey,  12  Met.  235,  46  Am.  Dec 
672  (where  the  court,  Shaw,  Gh.  J.,  used  this  language:  'The  drenm- 
stanoes  were  such  that  the  court  are  of  opinion  that  the  declaration  of 
the  party  robbed,  to  which  the  defendant  made  no  reply,  ought  not  to 
have  beoi  received  as  competent  evidence  of  his  admission,  either  of  the 
fact  of  stealings  or  that  the  bag  and  money  were  the  property  of  the 
party  alleged  to  be  robbed.  ...  If  not  strictly  an  official  complaint 
to  offloera  of  the  law,  it  was  a  proceeding  very  similar  to  it,  and  he  might 
well  suppose  that  he  had  no  right  to  say  anything  until  regularly  called 
upon  to  answer'').  Compare  supra,  (  285;  and  also  cases  under  supra^ 
SS  103  et  eeq, 

891.  Besponse. 

If  the  defendant  responded,  even  impliedly  or  tadtlj  admitting 
the  truth  of  the  statement^  both  the  statements  and  the  response  are 
competent.^ 

K!om.  V.  Brown,  121  Mass.  69,  where  a  female  having  told  an  officer  having 
the  accused  in  charge  that  he  had  performed  an  abortion  on  her,  the  ac- 
cused asked  her,  without  denying  the  charge,  if  she  had  been  previously 
operated  upon  by  another  person, — Citing  Com,  v.  Ketmep,  12  Met.  235, 
46  Am.  Dea  672;  and  Com.  v.  Qalavan,  0  Allen,  271. 

XTilll.  Stenoobaphers'  minutes. 

882.  Interpreted  testimony. 

Testimony  given  on  a  former  trial  of  the  same  canse,  through  an 
interpreter,  cannot  be  proved  by  the  stenographer's  minntes  alone.^ 

^People  V.  Ah  Tute^  56  Cal.  119. 


^ 
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883.  Aufhentication. 

The  stenographer's  minutes,  though  certified  by  him,  are  not  com- 
petent without  further  authentioation.^ 

Otherwise,  where  the  statute  makes  them  evidence.^ 

^Rounds  y.  Biaie,  67  Wis.  46,  14  N.  W.  865.  See  also  Oclden  Terra  Min.  Co, 
V.  Bmith,  2  Dak.  877, 11  N.  W.  98. 

That  nnautheatieated  minutes  of  the  testimony  of  defendant  in  a  criminal 
action,  given  on  a  former  trial  for  the  same  offense,  may  by  consent  be 
read  in  evidence,  see  Fertig  y.  State,  100  Wis.  301,  75  N.  W.  960. 

*atate  y.  Frederic,  69  Me.  400. 

^^}^  They  may  be  admissible  after  his  death  as  entries  in  the  course  of  duty. 

Where  the  stenographer  who  transcribed  the  minutes  testified  that  his  tran- 
script was  absolutely  correct,  but  that  he  had  not  compared  it;  held  not 
error  to  exclude  it  for  want  of  comparison.  People  v.  MoKinney,  49 
Mich.  334,  13  N.  W.  619  (Cooley,  J.).  See  also  infra,  1%  297-^10;  and 
note  to  Jdorekoiiae  ▼.  Uorehouee,  17  Abb.  N.  G.  421. 

As  to  using  to  refresh  memory,  see  State  y.  Baldwin,  36  Kan.  1,  12  Pac 
318;  Rounde  v.  State,  57  Wis.  45,  14  N.  W.  865;  Ellis  v.  State,  25  Fla. 
702,  6  So.  768. 

A  certificate  that  tho  transcript  of  a  shorthand  reporter's  minutes,  taken 
upon  the  examination  of  the  accused  before  a  committing  magistrate, 
is  a  "true  copy"  of  the  testimony  and  the  proceedings  in  the  "within 
entitled  action,"  but  not  showing  the  court  or  cause  in  which,  nor  the 
time  at  which,  such  testimony  was  taken,  is  not  a  compliance  with  Oal. 
Pen.  Code^  S  860,  providing  that  such  transcript,  when  certified  as  be- 
ing a  correct  statement  of  the  testimony  and  proceedings  in  the  case, 
shaU  be  prima  facie  a  correct  statement  of  such  testimony  and  proceed- 
ings.   People  y.  Wa/rd,  105  Cal.  652^  39  Pac.  33. 

XLIV.    SUEPLUSAGB. 

284.  The  modern  test. 

Snrplusage  may  be  stricken  out  or  disregarded^  if  the  indictment 
remains  sufficient  without  it;  otherwise  it  cannot  be.^ 

*"It  is  a  general  rule,  irrespectiye  of  statute,  that  surplusage  does  not  yiti- 
ate  ( an  indictment) ,  and  to  aid  the  sense  it  may  be  rejected.  But  by  the 
introduction  of  such  matter  the  prosecutor  p^ls  his  case;  for,  if  sur- 
plusage is  so  mixed  up  with  essential  allegations  that  one  cannot  be 
struck  out  without  the  other,  the  entire  ayerment  must  be  supported  by 
the  proof."    Gillett,  Crim.  Law  (1888)  §  133. 
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XLV.  Tahpebino  with  witness  ob  jubob, 

89IL  Competenoy  of  eTiience  of. 

It  is  competent  to  prove  that  the  adverse  party  has  tampered  with 
a  witness*  or  a  juror.^ 

^People  ▼.  Mariofi^  29  Mich.  31 ;  CoIUm  t.  Com.  12  Bush,  271  (holding  that 
the  prosecution  could  show  that  the  accused  participated  in  procuring 
the  absence  of  a  witness  for  the  state  on  the  trial) .  And  that  it  is  un- 
necessarj  to  eross-ezamiiie  the  witness  first,  see  Martin  v.  Barnes,  7 
Wis.  239. 

Letters  written  by  the  accused,  threatening  an  anticipated  witness,  are^  like 
attempts  to  escape  from  prison,  admissible  as  some  evidence  of  guilt, 
and,  for  the  same  reason,  eridenoe  of  an  attempt  to  shoot  the  witness 
is  admissible^  as  the  jury  might  find  that  it  occurred  in  pursuance  of  the 
threat  contained  in  the  letters.  Adama  v.  People,  9  Hun,  89 ;  Joseph  v. 
Com,  8  Ky.  L.  Rep.  53,  1  S.  W.  4. 

On  the  prosecution  of  a  man  and  his  paramour  for  murder  of  one  upon  whom 
she  also  bestowed  favors,  evidence  is  admissible  that  she  attempted  to 
bribe  witnesses  to  leave  the  state,  so  as  not  to  be  present  at  her  trial. 
Btaie  y.  Nooion,  121  Mo.  537,  26  S.  W.  551. 

And  it  is  competent  to  prove  that  accused  stated  to  one  of  the  witnesses  for 
the  state,  in  a  threatening  manner,  that  he  did  not  want  such  witness  to 
testify  against  him.  Gaines  v.  State  (Tex.  Crim.  App.)  37  S.  W.  331. 
Bo  held,  in  State  v.  Baden,  42  La.  Ann.  295,  7  So.  582,  of  attempts  by 
accused  to  intimidate  a  witness  for  the  prosecution,  as  tending  to  estab- 
lish a  presumption  of  guilt.  And  such  admissibility  is  not  destroyed  by 
the  fact  that,  on  a  trial  for  the  crime  of  intimidating  the  same  witness^ 
accused  had  been  acquitted. 

But  a  question  of  a  witness  on  the  trial  of  another  for  assaulting  him, 
whether  anyone  spoke  to  him  about  a  dismissal  of  the  case,  is  not  proper 
unless  it  is  proposed  to  connect  the  defendant  with  it  People  v.  Choy 
Ah  Sing,  84  Cal.  276,  24  Pac.  379. 

And  in  Gann  v.  State  (Tex.  Crim.  App.)  67  S.  W.  668,  a  trial  for  the  theft 
of  a  cow,  it  was  held  reversible  error  to  permit  a  witness  to  testify,  over 
defendant's  objection,  that  such  witness  requested  another  witness  not 
to  testiily  against  defendant  as  to  facts  within  the  letter's  knowledge, 
in  regard  to  the  theft,  where  such  request  was  made  without  authority 
of  defendant. 

Bo  held  in  Luttrell  v.  State,  40  Tex.  Crim.  Rep.  651,  51  S.  W.  930,  of  testi- 
mony that  an  attorney  for  defendant  attempted  to  bribe  a  witness  to 
leave  the  country,  where  there  is  no  evidence  tending  to  show  that  the 
attorney  was  authorized  by  defendant  to  bribe,  or  offer  to  bribe,  the 
witness  to  leave,  other  than  the  fact  that  he  was  defendant's  attorney. 

And  in  Foster  v.  State  (Tex.  Crim.  App.)  45  S.  W.  803,  it  is  held  that  evi- 
dence in  a  murder  trial  that  one  called  upon  the  witness  and  demanded 
that  she  testifjf  that  the  deceased  at  the  time  of  the  killing  had  no 
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pistol,  and  that  upon  her  refusal  to  promise  to  do  so  such  person  choked 
her, — ^is  inadmissible. 

In  Hanacom  r.  State,  93  Wis.  278,  67  N.  W.  419,  it  was  held  that  evidence 
that  an  attorney  for  defendant^  charged  with  perjury,  said  nothing  to 
the  latter  about  his  receiving  any  money  for  testifying  at  the  trial  at 
which  the  alleged  perjury  was  committed,  was  properly  excluded,  al- 
though some  hearsay  evidence  that  the  district  attorney  had  heard  of 
a  possible  tampering  with  defendant  had  been  introduced,  where  the 
trial  judge  expressly  stated  that  there  was  no  proolof  any  such  tamper- 
ing. 

^People  V.  Marion,  29  Mich.  31. 

8o,  on  a  criminal  prosecution  for  libel  in  stating  that  the  only  hope  of  an 
attcnn^  for  the  defense  in  a  criminal  prosecution  lay  in  a  packed  jury, 
and  that  he  relied  upon  bribing  a  juror,  where  evidence  tending  to  prove 
these  matters  has  been  admitted,  defendant  should  be  allowed  to  prove 
that  one  of  the  jurors  was  bribed,  and  that  he  did  in  fact  hang  the  jury 
in  the  case,  and  also  to  show  the  conduct  of  such  juror  in  the  jury  room, 
and  what  he  said  and  did«  and  how  the  jurors  voted.  State  v.  Wait, 
44  Ean.  310,  24  Pac  354. 

286.  Supplying  teitimoiiy  of  witness  kept  away. 

If  a  witness  is  wrongfully  kept  away  by  the  accused,  his  testi- 
mony, taken  on  a  former  trial  of  the  acdused  for  the  same  offense, 
though  under  another  indictment,  may  be  given  in  evidence.^ 


?< 


*Beynold9  v.  United  Statee,  98  U.  S.  145,  25  L.  ed.  244. 

XL VI.  Testimony  qiven  in  fobmeb  pboceedings. 


€97.  Testimony  of  accused  at  Ms  preliminary  examination,  or  as  a  sus- 
pect at  inquest. 
Testimony  given  by  the  accused  on  a  judicial  investigation,  either 
when  charged  before  the  examining  magistrate,  or  under  arrest  on 
suspicion  at  a  coroner's  inquest,  is  not  competent  against  him  at  the 
trial,  unless  it  appears  that  before  it,  was  given  he  was  duly  cau- 
tioned that  it  might  be  used  against  him,  and  that  it  was  regularly 
taken  according  to  law.^     If  these  facts  be  shown,  it  is  competent.* 

^People  V.  McMahon,  16  N.  Y.  384;  PeopU  v.  Mandon,  103  N.  T.  211,  57  Am. 

Bep.  700,  8  N.  E.  496;  State  v.  Spier,  86  N.  C.  600  (excluding  the  teBti- 

numy  though  not  in  the  nature  of  a  confession).    Compare  People  v. 

Herbert,  61  Cal.  544;  Dickeraon  v.  State,  48  Wis.  288,  4  N.  W.  321; 

Farhas  v.  State,  60  Miss.  847;  Rector  v.  Com,  80  Ky.  468;  State  v.  Olaee, 

60  Wis.  218,  36  Am.  Bep.  845,  6  N.  W.  600. 
An  ezamination  of  a  prisoner  taken  before  a  committing  magistrate,  who 

testifies  positively  that  he  either  read  it  to  him,  or  that  it  was  read  to 
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him  by  the  ctok,  that  being  the  uniform  custom  of  the  court,  is  prop- 
erly admitted  in  evideoce.    Qcdfrey  v.  People,  5  Hnn,  369. 

Btaie  ▼.  Qlaae,  50  Wis.  218,  86  Am.  Rep.  845,  6  N.  W.  500  (manslaii^ter), 
holds  that  teatimoqy  given  under  oath  on  the  preliminary  examination 
of  the  priaoner  may  be  given  in  evidenoe  against  him,  as  the  statate^ 
which  allows  a  defendant  in  a  criminal  prosecution  to  testify  in  his  own 
behalf  at  the  preliminary  ezaminatioD^  and  whidi  provides  that  his  re- 
fusal or  omission  to  do  so  shall  create  no  presumption  against  him,  removes 
from  the  testimony  so  given  the  element  of  compulsion. — Approves  and 
follows  ZHofeersofi  v.  Biate,  48  Wis.  288,  4  N.  W.  321 ;  and  People  v.  Kel- 
ley,  47  Gal.  125. 

In  State  v.  (yBrien,  18  Mont.  1,  43  Pac.  1001,  44  Pac  309,  testimony  given 
by  defendant  charged  with  murder,  upon  being  called  before  the  coroner 
immediately  after  the  homicide^  was  held  inadmissible  against  him, 
where  he  testified  without  knowledge  of  his  lawful  rights^  and  without 
the  aid  of  counsel,  and  under  a  belief  that  he  had  to  answer  the  ques- 
tions put  to  him. 

Compare^  for  the  rule  where  the  magistrate  had  no  authority.  People  v. 
Oibhona,  43  Cal.  557  (grand  larceny,  holding  that  the  statement  of  a 
prisoner,  voluntarily  made  under  oath,  in  answer  to  interrogatories  pro- 
pounded by  an  examining  magistrate,  such  magistrate  having  no  author- 
ity to  examine  the  prisoner  under  oath,  is  not  admissible  in  evidence 
against  him.  New  trial  granted) ;  and  People  v.  Sharp,  107  N.  Y.  427, 
445,  14  N.  E.  319. 

In  People  v.  McOloin,  01  K.  T.  241,  affirming  28  Hun,  150,  it  was  hdd  not 
error  to  admit  in  evidence  a  written  statement  made  by  the  accused  after 
he  was  under  arrest,  and  taken  down  in  writing  by  a  coroner,  who  was 
sent  for  for  the  purpose.  The  court  (Buger,  Ch.  J.)  said:  "The  question 
•  .  .  prior  to  the  adoption  of  the  Cknle  of  Criminal  Procedure  was  the 
subject  of  some  controversy  and  difference  in  the  courts.  .  •  .  The 
difficulty,  in  brief,  seemed  to  be  in  determining  whether  the  reason  for 
the  objection  rested  upon  the  theory  that  the  evidence  was  given  in 
obedience  to  the  requirements  of  a  subpoena^  and  was  therefore  compul- 
sory and  objectionable  as  requiring  a  prisoner  to  give  evidence  which 
might  criminate  himself,  or  whether  it  was  based  upon  the  presumption 
that  a  prisoner  giving  evidence  in  relation  to  a  crime,  with  the  commis- 
sion of  which  he  is  charged  or  suspected,  gives  it  under  such  influences 
as  produce  an  apprehension  of  danger  and  a  mental  disturbance,  render- 
ing it  unjust  to  hold  him  responsible  for  what  he  says  while  subject  to 
such  influences.  ...  It  may  be  said  that  the  following  propositions 
were,  prior  to  the  adoption  of  the  Criminal  Code,  well  settled  by  law  in 
this  state :  First,  that  all  confessions  material  to  the  issuer  voluntarily 
made  by  a  party,  whether  oral  or  written,  and  however  authenticated, 
were  admissible  as  evidence  against  him  on  a  trial  for  a  criminal  offense. 
.  .  .  Second,  it  was  no  objection  to  the  admissibility  of  such  confessions 
that  they  had  been  taken  under  oath  from  a  person  attending  before  a 
coroner  in  obedience  to  a  subpcena,  upon  an  inquiry,  conducted  pur- 
suant to  law,  into  the  causes  of  a  homicide.  .  .  .  Third,  that  the 
confession  or  declaration  sought  to  be  given  in  evidence  was  in  writing 
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and  purported  to  be  sworn  to,  was  no  objection  to  its  admissibility,  un- 
less  it  also  appeared  that  it  was  taken  before  a  magistrate  upon  a  ju- 
dicial investigation  against  the  person  accused  of  the  commission  of  the 
crime."  Held,  that  Code  Crim.  Proc.  (§  188-200,  did  not  apply  to  a 
statement  sworn  to  before  a  coroner  that  the  statement  was  admissible 
whether  sworn  to  or  not. 

Of  People  y.  McOloin,  01  N.  T.  241,  the  court  says,  in  People  v.  Mondon,  103 
N.  Y.  211,  67  Am.  Rep.  700,  8  N.  E.  498:  "Tiie  case  .  .  .  was  not 
that  of  the  examination  of  a  prisoner  on  oath  before  a  magistrate  before 
whom  he  was  taken  involuntarily,  .  .  .  who,  to  all  appearance,  had 
power  to  require  him  to  answer^  but  it  was  a  clear  case  of  a  voluntary 
confession.  The  prisoner  was  not  taken  before  any  magistrate.  .  .  • 
The  coroner  [acted]  .  .  .  not  in  any  ofiScial  capacity,  but  as  a  mere 
amanuensis  to  take  down  the  confession  and  prove  the  contents.  Wheth- 
er sworn  or  unsworn  la  immaterial,  as  the  confession  was  in  no  respect 
compulsory,  but  was  voluntarily  offered  by  the  prisoner.  It  was  not 
taken  before  a  magistrate  upon  a  judicial  investigation  against  the  per- 
son accused  of  the  commission  of  the  crime.  It  lacked  this  essential 
element  of  the  MeMahon  Case,  and  is  in  no  respect  in  conflict  with  it.*' 

In  Oregon  the  preliminary  statement  made  by  an  accused  before  the  magis- 
trate is  not  admissible  on  the  trial,  unless  signed  and  certified  by  the 
magistrate,  as  required  l^  Hill's  (Or.)  Anno.  Laws,  S  1508,  subd.  4, 
providing  "that  when  the  examination  of  the  witnesses  on  the  part  of  the 
state  is  closed,  the  magistrate  must  inform  the  defendant  that  it  is  hi» 
right  to  make  a  statement  in  relation  to  the  charge  against  him;  that 
the  statement  is  designed  to  enable  him,  if  he  sees  fit,  to  answer  the 
charge,  and  explain  the  facts  alleged  against  him;  that  he  is  at  liberty 
to  waive  making  a  statement;  and  that  his  waiver  cannot  be  used 
against  him  on  the  trial."  State  v.  Batchy,  20  Or.  300,  44  Pac.  684. 
To  render  admissible  under  this  statute  the  preliminary  statement  made 
by  him  before  the  committing  magistrate,  it  must  affirmatively  appear 
that  before  making  such  statement  he  was  informed  of  his  right  to  keep 
silent,  and  this  is  not  shown  by  a  recital  of  the  magistrate  thereon  that 
"defendant  was  informed  of  his  right  to  make  a  statement,  and  proceed- 
ed as  follows."    Ihid. 

In  West  Virginia  no  statement  made  by  one  accused  of  murder,  while  testi- 
fying as  a  witness  at  the  coroner's  inquest>  can  be  used  against  him  on 
his  trial,  under  W.  Va.  Code,  chap.  152,  §  20,  providing  that  in  a  crim- 
inal prosecution,  other  than  for  perjury,  evidence  shall  not  be  given 
against  accused  of  any  statement  made  by  him  as  a  witness  upon  a  legal 
examination;  but  anything  said  by  him  before  such  examination  is  com- 
petent, if  relevant    State  v.  Hohha,  37  W.  Va.  812,  17  S.  E.  380. 

But  a  statement  made  by  a  prisoner  at  the  preliminary  examination  before 
the  magistrate,  when  he  was  not  sworn  as  a  witness,  is  not  excluded  by 
this  West  Virginia  statute.    State  v.  Welch,  36  W.  Va.  600, 15  S.  E.  410. 

As  to  whether  the  burden  is  on  the  prosecution  to  show  that  he  was  duly 
cautioned,  compare,  affirmative,  State  v.  Vincent,  Houst,  Crim.  Rep. 
(Del.)  11 ;  negative,  People  v.  Stott,  4  N.  Y.  S.  R.  736,  5  N.  T.  Crim.  Repw 
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61,  holding  that  tlie  praiimptioB  of  doe  perfomimnoe  of  official  duty 
eaata  the  burden  of  proving  the  contrarj  on  the  accused. 

In  my  opinion  the  harden  ought,. in  the  abaenoe  of  any  controlling  statute, 
to  be  on  the  prosecution.  If  on  the  accused,  he  may  be  unable  to  prove 
the  fact  without  becoming  a  witness,  which  he  should  not  be  unneces- 
sarily required  to  do  upon  a  doubtful  question  of  presumption. 

*Jack8<m  y.  Btate,  39  Ohio  St.  37.  For  other  cases  holding  to  similar  effect, 
see  Oliver  ▼.  8i<Ue,  94  6a.  83,  21  S.  E.  125;  Davidson  v.  8ta^,  135  Ind. 
254,  34  N.  E.  972;  Btate  v.  Van  Tatael,  103  Iowa,  6,  72  N.  W.  497;  8t4Mic 
T.  MulliM,  101  Mo.  514,  14  S.  W.  625;  Peopfo  v.  Wright,  136  N.  Y.  625, 
32  N.  £.  629,  Citing  People  v.  Chapleau,  121  N.  Y.  266,  24  N.  E.  469; 
8taie  V.  Rohinaon,  32  Or.  43,  48  Pac.  357;  United  States  v.  Kirktoood,  5 
UUh,  123,  13  Pac.  234;  Lyons  v.  People,  137  m.  602,  27  N.  K  677 
(where  the  court  says:  "Where  a  man  arrested  by  an  officer,  without 
a  warrant,  upon  suspicion  of  haying  committed  murder,  is  compelled  to 
answer  under  oath  as  a  witness  at  a  coroner's  inquest,  statements  which 
he  thus  makes  are  not  admissible  against  him  on  his  trial  for  the  mur- 
der. The  thing  prohibited  by  the  rule  is  'the  special  interrogation  of  the 
accused, — ^the  oonverting  him,  whether  willing  or  not  willing,  into  a  wit- 
ness against  himself;  assuming  his  guilt  before  proof,  and  subjecting  him 
to  an  interrogation  conducted  on  Uiat  hypothesis.'  2  Best,  Ey.  (  557. 
But  it  is  otherwise  where  the  statements  made  are  voluntary,  and  where 
the  oath  taken  is  voluntary"). 

298.  Testimony  of  accused  as  a  witness  at  the  inqnest. 

Testimony  given  by  the  accused  as  a  mere  witness,  and  not  under 
arrest,  though  aware  that  he  is  suspected,  is  competent  against  him 
on  trial  of  a  subsequent  indictment  against  him.^ 

^Teachout  v.  People,  41  N.  Y.  7;  People  v.  Mondon,  103  N.  Y.  211,  8  K.  E. 
406,  and  cases  cited;  Hendriekaon  v.  People,  10  N.  Y.  13,  01  Am.  Dee. 
721;  Wilson  v.  Btaie,  110  Ala«  1,  20  So.  415;  People  v.  Burt,  51  App. 
Div.  106,  64  N.  Y.  Supp.  417. 

299.  Testimony  of  accused  on  any  preyious  judicial  or  oflcial  inveitiga* 
tion. 

Testimony  compulsorily  given  by  the  accused  on  any  former  ju- 
dicial or  legislative  investigation  is  not  competent  against  him  on 
his  trial,  for  the  purpose  of  tending  to  prove  him  guilly  of  the  of- 
fense charged,  because  its  use  would  be  a  violation  of  his  oonstitu- 
iional  privilege. 

Testimony  given  under  subpoena  and  oath,  and  in  response  to  ques- 
tions put  by  adverse  counsel,  is  compulsorily  given  within  this  rule; 
although  the  accused  neither  denied  the  power  of  the  investigating 
tribunal,  nor  claimed  privilege  before  it^ 

^People  V.  Sharp,  107  N.  Y.  427,  444,  14  N.  K  319,  Revening  45  Huo^  400. 
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Testimony  in  l^slative  infvestigaiion.  See  alao  UfUted  Btatea  ▼.  Pres- 
eoit,  2  Dill.  405,  Fed.  Cas.  No.  16,085.  Testimony  under  examination 
under  bankrupt  act. 

U.  S.  Rev^.  Stat.  (  800,  provides  that  "ntf  pleading  of  a  party,  nor  any  dis- 
covery or  evidence  obtained  from  a  party  or  witness  by  means  of  a  ju- 
dicial proceeding,  in  this  or  any  foreign  countiy,  shall  be  given  in  evi- 
dence^ or  in  any  manner  used  against  him  or  his  property  or  estate,  in 
any  court  of  the  United  States,  in  any  criminal  proceeding,  or  for  the  en- 
forcement of  any  penalty  or  forfeiture;  provided  that  this  section  shall 
not  exempt  any  party  or  witness  from  prosecution  and  punishment  for 
perjury  committed  in  discovering  or  testifying  as  aforesaid." 

Since  the  enactment  of  the  provisions  of  this  section,  witnesses  in  United 
States  courts  are  no  longer  privileged  from  answering  questions  tend- 
ing to  criminate  them.  Roe,  Crim.  Proc  44,  Citing  United  States  v. 
Brown,  1  Sawy.  631,  Fed.  Cas.  No.  14,671;  United  States  v.  McCarthy, 
18  Fed.  87.  See  UwUed  States  v.  Distillery  No,  26,  6  Biss.  483,  Fed. 
Cas.  No.  14,966. 

Questions  that  would  render  character  of  witness  infamous,  or  which  mere- 
ly tend  to  degrade^  and  are  not  material  to  the  issue,  witness  is  not  obliged 
to  answer.  Roe,  Crim.  Proc  Citing  United  States  v.  Craig,  4  Wash.  C. 
C.  729,  Fed.  Cas.  No.  14,883;  United  States  v.  Dickinson,  2  McLean,  325, 
Fed.  Cas.  No.  14,958;  Be  Lewis,  39  How.  Pr.  155;  Re  Chraham,  8  Ben. 
419,  Fed.  Cas.  No.  5,659;  United  States  v.  Damaud,  3  Wall.  Jr.  143,  178, 
Fed.  Cas.  Na  14,918.  See  1  Burr's  Trial,  215;  United  States  v.  Miller, 
2  Cranch  C.  C.  247,  Fed.  Cas.  No.  15,772;  Devaughn*s  Case,  2  Cranch  C. 
C.  501,  Fed.  Cas.  No.  3,837;  Sanderson's  Case,  2  Cranch  C.  C.  638,  Fed. 
Cas.  No.  12,297. 

Evidence  of  either  of  two  defendants  on  a  prosecution  for  conspiracy,  given 
before  an  investigating  committee,  is  admissible  for  the  purpose  of  show- 
ing concerted  action,  though  statements  of  one  of  such  defendants  can- 
not be  regarded  as  proof  of  the  guilt  of  the  other.  Com,  y,  Hunton^  168 
Mass.  130,  46  N.  £.  404. 

800.  Testimony  on  former  trial  of  same  cause. 

Where  a  prisoner  has  testified  in  his  own  behalf,  on  a  former  trial 
of  the  same  case,  his  answers  given,  even  on  cross-examination,  will 
be  deemed  a  voluntary  confession,  and  admissible  against  him  on  his 
subsequent  trial,  even  diough  he  does  not  then  testify.  By  volunteer- 
ing his  testimony  he  volunteers  to  answer  all  proper  questions  on 
cross-examination.^ 

*  State  y.  Eddings,  71  Mo.  646,  36  Am.  Eep.  400,  Follows  opinion  of  Judge 
Cooley  in  People  v.  Arnold,  43  Mich.  305,  38  Am.  Rep.  182,  5  N.  W.  385, 
pronoimcing  its  reasons  unanswerable.  See  also  State  ▼.  Jefferson,  77 
Mo.  136. 

Otherwise,  it  is  conceded,  if  he  has  been  compelled  to  be  a  witness;  but, 
even  then,  as  to  questions  which  be  might  have  refused  to  answer  as 
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tending  to  criminate  himself,  hie  teetimony  may  be  deemed  voliuitazy. 
Btate  y.  Eddinga,  71  Mo.  645,  3d  Am.  Rep.  496.  Compare,  as  to  this  lat- 
ter point,  PeopU  v.  Sharp,  107  K.  T.  427,  444,  14  N.  K  319,  holding  snb- 
ponia  and  oath  and  examination  by  specifie  questions  sufficient  compol- 
aion,  without  olaim  of  privilege  being  made  and  overruled. 

Portions  of  the  testimony  voluntarily  given  by  a  defendant  in  a  criminal 
action,  at  the  former  trial,  may  be  introduced  and  read  sgainst  him  on 
the  final  trial  of  the  cause,  without  reading  the  entire  testimony,  if  all 
that  relates  to  the  particular  subject  or  fact  is  placed  before  the  jury. 
Btaie  v.  Sorter,  52  Kan.  531,  34  Pac  1036. 

But  the  transcript  of  the  testimony  of  the  accused  at  a  former  trial  is  not 
competent  in  his  behalf,  except  to  impeach  or  rebut  the  evidence  of  wit- 
nesses who  have  undertaken  to  detail  his  evidence  at  the  former  triaL 
State  v.  Oliver,  55  Kan.  711,  41  Pac  954. 

The  testimony  of  defendant  indicted  for  murder,  given  on  the  trial  of  an- 
other person  charged  with  the  same  murder,  is  admissible  against  him, 
where  it  does  not  appear  that  he  objected  to  testifying.  People  v. 
Mitchell,  94  Gal.  550,  29  Pac  1106.  Cantm  of  the  testimony  given  by 
defendant  as  a  witness  for  the  state,  upon  a  trial  of  one  jointly  indicted 
with  him.    PciweU  v.  State  (Miss.)  23  So.  266. 

301.  Falsity  of  testimony  on  former  trial. 

The  testimony  given  by  the  accused  on  a  former  trial^  as  a  wit- 
ness in  his  own  behalf ,  as  tending  to  exculpate  him,  whether  given 
on  direct  or  cross-examination,  can  be  read  in  evidence  against  him 
on  a  subsequent  trial  for  the  same  offense,  for  the  purpose  of  prov- 
ing its  falsity,  even  though  he  has  not  testified  as  a  witness  on  the 
subsequent  trial.^ 

^People  V.  Arnold,  43  Mich.  303,  38  Am.  Rep.  182,  6  N.  W.  385,  Approved  in 
State  V.  Eddinga,  71  Mo.  545,  36  Am.  Rep.  496;  Lewis  v.  State,  91  6a. 
168,  16  S.  £.  986;  State  v.  Oliver,  55  Kan.  711,  41  Pac  954. 

302.  Testimony  of  absent  witness  on  former  trial. 

The  fact  that  a  witness  who  testified  on  a  former  trial  of  the  ac- 
cused on  the  same  charge  is  sick,*  or  beyond  the  jurisdiction,*  or 
his  residence  or  whereabouts  is  unknown,'  is  not  ground  for  allowing 
his  former  testimony  to  be  proved  as  evidence  either  for*  or  against^ 
the  accused. 

The  fact  that  he  is  dead,*  or  incapacitated  by  insanity,^  is  sufficient 
ground. 

The  fact  that  he  is  absent  by  the  procurement  of  either  party  is 
sufficient  ground  for  allowing  it,  as  against  such  party.* 

^McLain  v.  Com.  99  Pa.  86,  holding  the  testimony  not  to  have  been  rendered 
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xfmiwrfMe  tecaura  the  witness  who  gave  it  was  too  sick  to  attend  the 
trial.  To  the  same  effect,  Com.  ▼.  McKenna,  158  Mass.  207,  33  N.  K 
389. 

*PeopZ0  y.  Murphy,  45  Gal.  137;  Sylvester  v.  State,  71  Ala.  17;  Bergen  v. 
People,  17  m.  426,  65  Am.  Dec  672  (so  holding  even  of  a  witness  b^ond 
the  jurisdiction  of  the  court  by  procurement  of  the  defendant) ;  Collina 
T.  Oom,  12  Bush,  271;  HaU  y.  State,  6  Baxt  522;  State  v.  Houser,  26 
Ho.  431  {dictum,  that  it  would  be  otherwise  if  the  absence  of  the  wit- 
ness was  procured  by  the  prisoner) ;  State  y.  Mo  (yBlenis,  24  Mo.  402,69 
Am.  Dec  435;  Brogy  v.  Com.  10  Gratt  722;  Crite  r.  Com.  (Va.)  12  Rep. 
575,  5  Ya.  L.  J.  668;  United  States  y.  Macomb,  5  McLean,  286,  Fed.  Cas. 
No.  16,702;  United  States  y.  Angell,  11  Fed.  42.  Contra,  Dolan  r.  State, 
40  Ark.  454;  Vaughan  y.  Sta;te,  58  Ark.  353,  24  S.  W.  885;  Davis  v. 
State,  9  Tex.  App.  363;  Garcia  y.  State,  12  Tex.  App.  335.  And  see 
Burton  y.  State,  115  Ala.  1,  22  So.  585|  to  the  effect  that  the  substance 
of  the  eiyidence  given  by  a  witness  in  a  criminal  case  before  a  tribunal 
of  competent  jurisdiction  may  be  proyed  on  a  subsequent  trial,  in  Ala- 
bama, where,  after  diligent  search,  he  cannot  be  found  within  the  juris- 
diction of  the  court>  or  it  is  shown  that  his  place  of  permanent  residence 
is  without  the  state. 

Oral  proof  that  a  pardon  was  obtained,  without  showing  that  the  original 
was  lost,  or  that  a  certified  copy  could  not  be  obtained  from  the  secre- 
tary of  state,  is  insujffieient  to  render  competent  upon  a  trial  for  murder 
the  reading  of  the  testimony  given  at  a  former  trial  by  a  witness  who 
had  been  convicted  and  sentenced  for  a  felony.  Redd  v.  State,  65  Ark. 
475,  47  S.  W.  119. 

*State  V.  King,  86  N.  C.  603  (disappearance  not  enough) ;  Harris  v.  State, 
73  Ala.  495  (to  same  effect). 

So  held  in  People  v.  Cordon,  99  Cal.  227,  33  Pac  901,  of  evidence  of  a  wit- 
ness upon  a  former  trial  of  a  criminal  prosecution  under  Cal.  Pen. 
Code,  S  686,  providing  that  the  defendant  is  entitled  to  be  confronted 
with  the  witnesses  against  him,  in  the  presence  of  the  court,  notwith- 
standing the  witness  cannot  be  found  within  the  state. 

^United  States  v.  Angell,  11  Fed.  42. 

'See  cases  in  note  2,  above 

*State  V.  McNcU,  33  La.  Ann.  1332;  State  v.  Able,  65  Mo.  357;  Hair  v.  State, 
16  Neb.  601,  21  N.  W.  464,  4  Am.  Oim.  Rep.  127,  with  note;  State  v. 
Johnson,  12  Nev.  121;  Redd  v.  State,  65  Ark.  475,  47  S.  W.  119;  Waller 
y.  State,  102  Ga.  684,  28  S.  E.  284. 

The  admissioB  of  the  testimony  given  upon  a  former  trial  of  a  criminal  case 
by  a  witness  since  deceased,  who  was  then  cross-examined,  is  not  a  vio- 
lation of  the  provision  of  Wis.  Const,  art.  1,  {  7,  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  meet  the  witnesses  face 
to  face,    /odbtofi  v.  State,  81  Wis.  127,  51  K.  W.  89. 

8o,  where  a  witness  who  testified  on  a  former  trial  is  dead,  his  evidence  may 
be  reproduced  on  a  subsequent  trial  in  which  his  own  testimony  would 
be  competent^'  if  he  were  alive,  although  the  prosecution  in  which  the 
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evidcBM  was  taken  was  diaoontinued.    Cow  t.  Btaie,  28  Tex.  App.  SI2, 
12  S.  W.  493. 

But  depoaitioiis  of  witneasea,  taken  and  used  in  a  civil  action  or  proceeding; 
are  not  made  competent  eridenee  in  a  criminal  action  by  showing  that 
the  witnesses  are  dead,  although  the  facts  in  oontroversy  are  the  same 
in  the  two  cases,  under  the  Oklahoma  statutes^  which  make  no  proyision 
for  showing  bj  deposition  the  testimony  of  a  witness  since  deceased, 
given  in  another  action  or  proceeding.  Wc^hm»  ▼.  United  Btates,  » 
Okla.  720,  50  Pac  88,  Citing  People  y.  ReeieU,  3  HUl,  289;  JTaeim  ▼. 
Com,  84  Ky.  364,  1  S.  W.  594. 

^Ufurler  v.  Biate,  87  Ala.  55,  42  Am.  E^.  95.  But  an  insane  person  is  not 
always  disqualiiied  to  testify.    See  9  211. 

A  finding  of  insanity  on  the  trial  of  the  preliminary  dbjoction  that  the  ao> 
cused  is  insane  at  the  time  of  trial,  and  therefore  not  to  be  put  on  hi» 
trial  during  the  continuance  of  the  disability,  is  not  competent  evidence 
of  his  insanity,  for  the  purpose  of  letting  in  testimony  previously  given 
by  him  in  snother  proceeding  as  that  of  a  witness  who  has  since  become 
insane.    UaHer  v.  Biaie,  67  Ala.  55,  42  Am.  Rep.  95. 

*Beynolde  v.  VfUted  BtateB,  98  U.  S.  145,  25  L.  ed.  244.  Bigamy;  the  pro- 
vision of  the  Constitution,  that  the  accused  shall  be  confronted  with  the 
witnesses  against  him,  the  court  holds,  cannot  be  insisted  on  in  order  ta 
protect  the  accused  from  the  legitimate  consequences  of  his  own  wrong- 
ful act.  So  held  where  the  former  trial,  though  for  the  same  offense^ 
was  under  a  different  indictment. 

803.  —  on  preliminary  examinatioiL 

This  rule  applies  to  the  testimony  of  a  witness  on  a  preliminarj 
examination  before  a  committing  magistrate,  provided  the  accused 
was  there  confronted  with  the  witness,  and  had  opportunity  to  cross- 
examine.^  Otherwise  of  testimony  taken  in  the  absence  of  the  ac- 
cused.* 

^Btate  V.  MtO'Blenie,  24  Ma  402,  60  Am.  Dee.  435 (saying  that  it  is  admis- 
sible  if  taken  in  the  presence  of  the  aiocused) ;  State  v.  Fitzgerald,  6S 
Iowa,  26S,  19  N.  W.  202  (to  same  effect) ;  Com.  v.  Keck,  148  Pa.  630, 
24  Atl.  161;  People  v.  Bierp,  116  Gal.  249,  48  Pac  88;  Btate  v.  George, 
63  Minn.  500,  63  N.  W.  100;  BroiOfi  v.  Com,  73  Pa.  321,  13  Am.  Rep. 
740  (saying  it  is  competent  if  the  accused  and  his  counsel  were  present) . 
Contra,  MoLain  v.  Com.  99  Pa.  86  (intimating  that  it  is  inadmissible 
because  there  is  no  issue  on  such  a  hearing) ;  People  v.  Penhottow,  42 
Hun,  104,  106,  and  cases  cited;  BulUoan  v.  Btate,  6  Tez.  App.  319,  32 
Am.  Rep.  580,  584;  UtUted  States  v.  Macomb,  5  McLean,  286,  Fed.  Gas. 
No.  16,702.  And  see  Motes  v.  United  Statea,  178  U.  S.  458,  44  L.  ed. 
1150,  20  Sup.  Ct.  Rq>.  993,  holding  that  the  right  of  an  sceused  under 
U.  S.  Const.  Amend.  6,  to  be  confronted  with  witnesses  against  him,  is 
violated  by  permitting  a  deposition  or  statement  of  an  absent  witness, 
talcen  at  an  examining  trial,  to  be  read  at  the  final  trial,  when  it  does 
not  appear  that  the  witness  was  absent  by  the  suggestion,  emnivano^ 
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or  procurement  of  the  aocased,  Imt  it  does  appear  that  his  abaence  wa» 
due  to  the  negligence  of  the  prosecution.  So  held  in  State  y.  Lee^  13 
Mont  248,  33  Pac.  690,  of  the  admission  in  evidence  of  a  magistrate's 
general  recollection  of  the  evidence  of  the  prosecuting  witness  at  the 
preliminary  hearing. 
But  where  defendant  waives  a  preliminary  examination  required  by  statute, 
and  the  examining  magistrate  proceeds  to  examine  the  witness  for  the 
prosecution  notwithstanding  such  waiver,  the  defendant  cannot  com- 
plain, and  on  his  trial  his  waiver  does  not  preclude  the  admissibility  of 
the  evidence  so  taken.  Percy  v.  State,  125  Ala.  52,  27  So.  844.  To  the 
same  effect  is  State  v.  White  (Idaho)  61  Pac  517.  And  see  State  v. 
Potter  (Idaho)  57  Pac  431,  holding  that  depositions  of  witnesses  taken 
upon  the  preliminary  examination  of  a  person  charged  with  a  criminal 
offense  are  not  admissible  as  evidence  against  him  upon  his  trial  for 
that  offense,  in  the  absence  of  any  statute  permitting  or  authorizing  the 
use  of  such  depositions  on  the  trial. 

In  Texas  the  testimony  taken  on  an  examining  trial  is  not  admissible  for 
the  state  because  of  the  death  of  the  witness,  under  Code  Crim.  Proc. 
art.  774,  providing  that  the  'deposition"  of  a  witness  taken  before  an 
examining  court,  where  defendant  was  present  when  such  testimony  was 
taken,  and  had  the  privilege  of  cross-examining  the  witness,  may  be  read 
in  evidence,  as  the  mode  of  taking  testimony  and  depositions  before  an 
examining  court  is  entirely  different.  CUne  v.  State,  36  Tex.  Crim» 
Rep.  320,  36  S.  W.  1099,  37  S.  W.  722. 

So,  evidence  of  witness  at  examining  trial  cannot  be  used  on  the  trial 
against  the  accused,  unless  the  latter  has  waived  his  right  in  the  same 
manner,  under  the  Texas  Bill  of  Rights,  |  10,  providing  that  in  all 
criminal  prosecutions  the  accused  shall  have  a  speedy  public  "trial,  by 
an  impartial  jury,"  and  shall  be  "confronted  with  the  witnesses  against 
him."    Ibid. 

A  habeas  corpus  proceeding  is  not  an  "examining  trial,"  and  the  court  in 
which  it  occurs  is  not  an  "examining  courts"  within  Tex.  Code  Crim» 
Proc  art.  774,  making  the  deposition  of  a  witness  taken  before  an  ex> 
amining  court  admissible  in  evidence.  ChUdere  v.  State,  30  Tex.  App» 
160,  16  S.  W.  003. 

^State  V.  E%a,  2  Hill  Lu  606,  27  Am.  Dec  407. 

Evidence  obtained  at  a  post-mortem  examination  made  after  the  commence- 
ment of  a  prosecution  for  murder,  without  notice  to  the  accused,  is  not 
incompetent    Kuig  v.  State,  55  Ark.  604,  19  S.  W.  110. 


SOI  Wbat  is  former  trial. 

The  fact  tliat  the  jury  on  a  previous  trial  disagreed  does  not  take 
the  case  out  of  the  rule.  The  trial  is  concluded  when  the  case  is 
dosed,  and  submitted  to  the  jury.^ 

^Laweon  v.  Jonee,  61  How.  Pr.  424  (civil  case). 
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305.  Omifiion  of  eron-ezaminatioiL 

A  failure  to  cross-examine,  when  there  was  power  and  opportunity 
so  to  do,  on  the  former  trial  or  hearing,  does  not  prevent  the  intro- 
duction of  the  witness's  testimony  on  the  subsequent  trial.^ 

'Bradley  y.  Mirich,  25  Hun,  272,  AfBrmed  in  91  K.  T.  293  (dvil  case) ;  He- 
Samara  ▼.  Btaie,  GO  Ark.  400,  80  S.  W.  782. 

806.  Proof  of  deaths 

The  death  of  the  witness  cannot  be  proved  by  mere  hearsay.* 

Waie  ▼.  Wright,  70  Iowa,  152,  30  N.  W.  388.  Compare  Abbott,  Trial  Er. 
64,  72. 

307.  Xode  of  proving  testimony. 

Testimony  on  a  former  trial,  when  competent,  is  to  be  proved  by 
calling  a  witness  who  was  present  and  heard  it.^ 

Neither  the  minutes  of  the  judge^  nor  tiie  notes  of  a  shorthand 
writer  are  (in  the  absence  of  statute)*  competent,  except  when  pro- 
duced by  him,  and  he  testifies  that  they  are  a  record  of  the  substance 
of  the  testimony*  made  at  the  time,  and  correctly  made;^  and  that  he 
cannot  repeat  the  testimony  independently  of  them. 

On  such  proof,  he  may  read  the  testimony  from  his  notes.® 

His  notes,  though  not  so  proved,  may  be  used  by  him  under  the 
rule  as  to  refreshing  memory. 

^State  ▼.  DeWitt,  2  HiU  L.  282,  27  Am.  Dec  871  (deoying  a  motion  for  new 
trial  made  beeauae  tbe  erideaoe  of  one  who  heard  the  deoeaaed  witness 
testify  was  admitted  to  prore  such  testimony,  instead  of  the  judge's 
minutes) ;  HuiekerBon  v.  Btaie,  33  Tez.  Crim.  Bep.  67,  24  S.  W.  903. 

And  State  v.  Muehrueh,  97  Iowa,  444,  66  N.  W.  746,  holds  that  the  report- 
er's notes  of  testimony  given  at  a  trial  are  not  the  best  evidence  in  the 
sense  that  the  testimony  as  to  what  it  was,  of  one  who  heard  and  re- 
membered it>  is  seoondaiy. 

But  Powell  V.  State  (Miss.)  23  So.  266,  holds  oral  testimony  as  to  what  de- 
fendant testified  to  before  the  magistrate  inadmissible,  where  his  writ- 
ten statement  before  the  magistrate  was  taken  down,  and  Is  introdaced 
in  evidence. 

*State  V.  DeWUt,  2  Hill  L.  282,  27  Am.  Dec  371,  atipro. 

Under  S.  C.  Stat.  S  719,  requiring  the  testimopy  of  all  vritnessss  «»^m{t*^ 
upon  a  coroner's  inquest,  taken  in  writing  and  signed  by  the  witnesses, 
to  be  filed  with  the  clerk,  the  signed  testimoqy  is  the  best  and  higheat 
evidence  of  what  the  witnesses  testified  to  before  the  ooroner.  State  v. 
Prater,  26  S.  C.  198,  2  S.  E.  108. 

'See  supra,  SS  292,  293. 
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The  testimony  of  a  witness  at  a  preliminary  examination,  taken  down  by  a 
shorthand  reporter,  and  thereafter  written  out  in  longhand,  and  certi- 
fied and  filed,  as  required  by  Gal.  Pen.  Code,  S  869,  may  be  read  in  evi- 
dence upon  the  trial,  under  §  686,  where  it  is  admitted  that  such  witness 
is  dead.    People  y.  Douglass,  100  Gal.  1,  34  Paa  490. 

^People  V.  8ligh,  48  Mich.  64,  11  N.  W.  782,  holding  it  error  to  allow  sten- 
ographer to  read  his  minutes  without  swearing  to  their  correctness. 

It  is  no  objection  to  the  testimony  of  an  attorney,  as  to  the  testimony  of 
a  witness  given  at  a  previous  examination,  that  he  says  he  can  only 
state  it  upon  referring  to  his  minutes,  which  are  not  full,  and  that  he 
may  not  be  able  to  give  the  testimony  with  entire  accuracy. 

HJom,  V.  Chddard,  14  Gray,  403.  Gompare  Huff  v.  Bennett,  6  N.  Y.  337,  Af- 
firming 4  Sandf.  120.  Givil  case;  holding  it  error  to  allow  miuutes  read 
by  judge  or  referee,  if  he  could  not  say  they  contained  the  testimony  ac- 
curately, but  may  have  omitted  some  things. 

^Eair  v.  State,  16  Neb.  601,  21  N.  W.  464,  4  Am.  Grim.  Rep.  127,  with  note; 
Horton  v.  Btate,  53  Ala.  488;  State  v.  Gamley,  67  Vt.  322,  31  Atl.  840; 
People  V.  Qlassman,  12  Utah,  238,  42  Pac.  956;  Roberts  v.  Btate,  68  Ala. 
515  (examination  before  magistrate  may  be  thus  read,  though  not 
signed<)  See  also  Lawson  v.  Jones,  61  How.  Pr.  424.  Contra,  where 
the  statute  provides  for  the  filing  of  an  authenticated  record,  thus  im- 
plying that  such  record  is  the  primary  competent  evidence.  People  v. 
Cunningham,  66  Gal.  668,  4  Pac.  1144,  6  Pac.  700,  846.  And  upon  the 
rejection  of  the  deposition  of  an  absent  witness  taken  at  the  preliminary 
examination  in  a  criminal  case,  on  the  ground  that  the  certificate  is  de- 
fective, the  evidence  given  by  him  cannot  be  proved  by  the  testimony  of 
the  stenographer  who  took  it,  since  under  Gal.  Pen.  Gode,  §  686,  the  only 
exception  to  the  right  of  a  defendant  in  a  criminal  action  to  be  con- 
fronted with  the  witnesses  is  the  deposition  of  a  witness  for  the  cross* 
examination  of  whom  opportunity  has  been  given,  upon  proof  of  his 
death,  insanity,  or  absence  from  the  state.  People  v.  Qard/ner,  98  Gal. 
127,  32  Pac.  880. 

But  testimony  of  witnesses  in  a  former  trial,  read  by  the  official  stenograph- 
ic reporter,  from  his  notes,  is  admissible  under  Gal.  Giv.  Gode  Proc  f 
2407,  providing  that  a  witness  may  refresh  his  memory  respecting  the  fact 
by  anything  written  by  himself  at  the  time  such  fact  occurred,  where  the 
stenographer  testifies  that  he  took  such  notes^  and  that  they  are  corrects 
People  V.  hem  You,  97  Gal.  224,  32  Pac  11. 

« 

308.  Bill  of  exceptioni. 

The  testimony  caimot  be  read  f  roin  a  bill  of  exceptions,  without 
producing  a  witness  who  was  present  at  the  former  trial,  to  show  that 
the  bill  contains  the  substance  of  the  testimony,  within  the  rule.^ 

^Kean  v.  Com,  10  Bush,  190,  19  Am.  Rep.  63  (reversed  for  error  in  allowing 
this) ;  State  v.  Able,  65  Mo.  857;  Boner  v.  Com.  19  Ky.  L.  Rep.  409^  40 
8.  W.  700. 

Abb.  Gb. — 37. 


578  CBIMINAI*  TRIAL  BBIEV. 

300.  Snbftanoe  enouglL 

The  rule  that  the  witness  must  give  such  former  testimony  sub- 
stantially and  in  all  material  particulars  does  not  require  him  to 
produce  the  very  language.^ 

* 

^ThompMon  v.  State,  106  Ala.  67,  17  So.  512;  Vaughan  v.  State,  58  Ark.  353^ 
24  S.  W.  885;  People  y.  Murphy,  45  Cal.  137;  State  v.  O'Brien,  81  lowa^ 
88,  46  N.  W.  752;  Smith  y.  Com.  16  Ky.  L.  Rep.  169,  26  S.  W.  1100; 
Marler  y.  State,  67  Ala.  55,  42  Am.  Rep.  95;  Com,  v.  Ooddard,  14  Gray, 
402;  Bennett  y.  State,  32  Tex.  Crim.  Rep.  216,  22  S.  W.  684,  Oyemiliii^ 
Com.  y.  Rieharde,  18  Pick.  434,  29  Am.  Dec.  608. 

In  Bueh  y.  Com.  80  Ky.  244,  it  is  held  that  apparent  or  actual  oontrmdie- 
tions  in  the  testimony  of  witneaees  who  purport  to  relate  the  subatanoft 
of  the  eyidence  giyen  by  a  deceased  witness  go,  not  to  the  adnuasibilily 
of  the  testimony,  but  only  to  its  weight  with  the  juiy.  The  court  says: 
'"Nor  is  it  eyery  incidental  or  immaterial  matter  in  refermce  to  which 
the  memory  of  the  witness  appears  to  be  at  fault  that  will  authorize  the- 
court  to  exclude  the  whole.  If  the  statement  appears  on  its  face  to* 
oover  the  substance  of  what  the  deceased  witness  testified  to,  in  refer- 
ence to  the  material  matters  in  issue;,  the  eyidence  should  be  allowed  to 
go  to  the  jury  for  their  consideration.  When  the  witness  states  that  he 
heard  the  whole  of  the  testimony  of  the  deceased  witness,  and  that  h» 
remembers  the  substance  thereof,  the  court  will  not  be  justified  in  tak- 
ing it  from  the  jury  unless,  from  the  statement  of  the  witness  himself 
it  obyiously  appears  that  he  does  not  remember  the  substance  of  what, 
the  deceased  witness  testified  to,  in  reference  to  the  material  issues  being^ 
considered." 

To  the  same  effect,  State  y.  Fitzgerald,  63  Iowa,  268,  19  N.  W.  202,  and 
cases  cited. 

310.  Preliminary  question  for  the  oonrt. 

The  question  whether  the  case  is  such  as  to  make  the  testimony 
competent  under  the  forgoing  rules  is  for  the  court,  and  it  is  error 
for  the  courty  without  ruling  on  that  question,  to  receive  the  testi- 
mony.* 

^People  y.  WiUett,  92  N.  Y.  29,  Affirming  27  Hun,  469.  Held,  that  where 
the  admissibility  of  eyidence  of  the  conduct  of  an  accused  person  at  a 
proceeding  before  a  coroner  is  in  question,  it  is  error  to  submit  to  the 
jury  the  question  whether  it  was  a  judicial  proceeding;  that  the  court. 
should  hold  whether  the  proceeding  was  judicial  or  otherwise.  Oonyie- 
tion  reyeraed. 

XLVIL  Threats. 

311.  Threats  by  the  accused. 

Evidence  of  threats  made  by  the  accused  is  competent  for  the  pur- 
pose of  showing  intent  or  motive.^ 
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Threats  that  are  sufficiently  specific  to  point  to  the  particular  of- 
fense are  also  competent  for  the  purpose  of  connecting  the  accused 
with  the  offense.^ 

^Hcfiderson  t.  State,  70  Ala.  29  (aasault  with  intent  to  murder;  evidence  of 
threats  made  by  defendant  a^inst  the  person  assaulted,  "about  two 
weeks  before  the  difficulty  between  them,"  held  admissible  as  showing 
malice,  and  as  declaratory  of  his  criminal  intention) ;  Newton  v.  State, 
92  Ala.  33,  9  So.  404;  Bahoook  v.  People,  13  Golo.  616,  22  Pao.  817;  Mo- 
Coy  y.  People,  176  111.  224,  61  N.  E.  777;  State  y.  Aughtry,  49  S.  C.  285, 
26  S.  £.  619,  27  S.  E.  199;  Bolton  v.  State  (Tex.  Grim.  App.)  39  S.  W. 
672.    And  see  note  to  Wilson  v.  State  (Fla.)   17  L.  R.  A.  654. 

Thus,  in  trespass  for  an  assault  and  battery,  evidence  of  threats  to  do  the 
plaintiff  bodily  harm,  made  by  the  defendant  before  the  alleged  assault> 
or  so  immediat^y  after  it  as  to  constitute  a  part  of  the  transaction,  is 
competent.     Cavemo  v.  Jones,  61  N.  H.  623. 

And  threats  of  defendant  to  take  the  life  of  deceased  if  she  left  him  are  ad- 
missible upon  proof  given  that  she  left  him  just  before  her  death,  al- 
though made  six  months  before  the  homicide.  State  v.  Bradley,  64  Vt. 
466,  24  AU.  1063. 

6o,  evidence  of  threats^  though  ostensibly  made  in  jest,  by  the  accused  on 
a  prosecution  for  murder,  to  the  deceased,  is  admissible,  and  may  be  con- 
strued by  the  jury,  in  the  light  of  subsequent  events^  as  bearing  upon  the 
question  of  malice.    People  v.  Holmes,  111  Mich.  364,  69  N.  W.  501. 

■Such  as  threats  to  kill  the  deceased.  State  v.  Pollard,  132  Mo.  288,  34  S. 
W.  29;  People  v.  Chaves,  122  Cal.  134,  54  Pac  596;  Painter  v.  People, 
147  111.  444,  35  N.  £.  64. 

This  principle  seems  to  have  been  overlooked  in  State  v.  Norton,  82  N.  C. 
628.  Assault  and  battery;  evidence  of  declarations  of  defendant,  made 
two  weeks  before  the  assault  (threatening  the  prosecutor),  inadmissible. 
The  court  says:  "If  the  defendant  had  been  indicted  for  murder,  for 
an  assault  with  intent  to  kill,  for  a  conspiracy  or  forgery,  or  any  other 
offense,  where  the  scienter  Ofr  the  quo  animo  constitutes  a  necessary  part 
of  the  crime  charged,  such  acts  .  •  .  are  admissible.  .  .  .  But 
in  our  case  neither  malice  nor  intent,  nor  knowledge,  nor  motive  forms 
any  ingredient  of  the  offense." 

So  held  in  State  v.  MiUmeier,  102  Iowa,  692,  72  N.  W.  275,  of  threats  made 
by  defendant  charged  with  arson,  against  the  person  or  property  of  one 
whose  building  was  burned.  To  the  same  effect^  see  State  v.  Lytle,  117 
N.  C.  799,  23  8.  E.  476. 

312.  — remoteness. 

Evidence  of  threats  as  tending  to  show  intent  is  not  incompetent 
by  reason  of  the  remoteness  of  the  time  at  which  they  were  made, 
unless  there  has  been  some  intervening  change  of  relation.  The  rea- 
son is  that  animosity  is  often  persistent  and  long-cherished,  in  propor- 
tion to  its  criminality.     Lapse  of  time,  therefore,  while  proper  to 
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be  considered  by  the  jury  weighing  the  eridencey  does  not  exclude  it^ 
if  otherwise  properly  connected  with  the  case.^ 

^Territory  y.  Roberta,  9  Mont.  12,  22  Paa  132;  Bahoock  v.  People,  13  Colo. 
615,  22  Pac  817;  Biate  ▼.  Brodley,  67  Vt.  465,  32  Atl.  238;  State  ▼. 
Hoyi,  46  Conn.  330  (murder;  held  not  error  to  admit  evidence  of  threats 
made  thirteen  years  before) ;  Bedd  ▼.  State,  68  Ala.  492  (two  yeajv) ; 
Everett  ▼.  State,  62  €ku  66  (three  or  four  years) ;  Jefferda  t.  People,  5 
Park.  Crim.  Rep.  522  (murder;  held  not  error  to  admit  evidenoe  of 
threats  made  by  the  accused  two  years  prior  to  the  murder.  The  court 
says :  "It  is  no  objection  to  such  evidence  that  a  period  of  years  had 
expired  since  the  threats  were  made.  On  the  contrary,  long-oontinued 
animosity  and  ill-will  are  better  evidence  of  a  state  of  mind  which  would 
ripen  into  deliberate  murder  than  the  hasty  ebullition  of  passion") ; 
Pate  y.  State,  94  Ala.  14,  10  So.  665  (threats  four  months  previous  to 
killing  competent) ;  MoDaniel  v.  State,  100  Ga.  67,  27  8.  £.  168;  State 
V.  Helm,  97  Iowa,  378,  66  N.  W.  751 ;  Com.  v.  Crowe,  165  Mass.  139,  42 
N.  E.  563;  Com,  v.  Quinn,  150  Mass.  401,  23  N.  E.  54;  People  v.  Eaton, 
69  Mich.  559,  26  N.  W.  702;  State  v.  Wright,  141  Mo.  333,  42  S.  W.  934. 

813.  — ambignonsneM. 

The  fact  that  a  threat  was  couched  in  ambiguous  language  which 
does  not  necessarily  point  to  the  corpus  delicti,^  or  which  might  bear 
an  innocent  meaning^^  does  not  render  the  evidence  of  it  incompe- 
tent 

^A  threat^  to  be  admissible  on  a  murder  trial,  need  not  be  directed  against 
any  particular  person,  nor  need  the  threatened  party  be  expressly  named, 
if  the  facts  and  circumstances  in  evidence  tend  to  point  out  the  one 
against  whom  it  is  made,  and  make  it  clear  that  the  deceased  was  the 
party  intended.    Mathia  v.  State,  34  Tex.  Crim.  Bep.  39,  28  S.  W.  817. 

8o,  evidence  of  threats  by  defendant  charged  with  murder,  an  hour  or  so 
before  the  crime  was  committed,  to  kill  someone,  although  no  particu- 
lar individual  was  aUuded  to^  is  admissible.  Brooke  v.  Com,  100  Ky. 
194,  37  S.  W.  1043. 

And  statements  of  one  accused  of  murder,  the  evening  before  the  killing,  to 
the  effect  that  he  intended  to  kiU  someone  and  then  IdU  himself,  are  ad- 
missible;,  although  indefinite  as  to  the  intended  victim.  State  v.  Fttg- 
gerald,  130  Mo.  407,  32  S.  W.  1113. 

And  State  v.  Cuy,  69  Mo.  430,  held  it  not  error  to  admit  evidence  of  a  threat 
that  did  not  contain  the  name  of  the  deceased.  Whether  it  referred  to 
him  or  not  the  jury  should  determina  And  in  Ford  v.  State,  71  Ala. 
386  (murder),  it  was  held  not  error  to  admit  evidence  of  threats  by  ac- 
cused to  injure  someone  not  definitely  designated,  taken  in  connection 
with  the  explanatory  circumstances,  on  proof  of  the  oorpue  delictu  The 
weight  or  probable  force  of  the  threats  is  for  the  jury. 

(So,  evidence  that  defendant,  char^ id  with  murder,  was  heard  to  make 
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tlireatB  '^  kill  a  man  before  sundown,''  on  the  day  of  the  murder,  U 
admissible.  Hodge  y.  State,  26  Fla.  11,  7  So.  693.  To  similar  effect  in 
Bnodgraaa  t.  Cam.  89  Va.  679,  17  8.  £.  238,  of  threats  of  the  accused 
that  he  intended  to  kill  somebody  before  sundown,  in  connection  with 
evidence  that  he  pointed  to  the  deceased  when  in.  sight  as  the  person  he 
would  kill,  and  made  many  demonstrations  looking  towards  a  difficulty 
with  the  deceased.  Compare  Oodtcin  ▼.  State,  38  Tez.  Crim.  Rep.  466, 
43  S.  W.  336,  where  it  is  held  that  evidence  of  general  threats  by  defend- 
ant charged  with  murder,  the  night  before  the  homicide,  to  kill  some 
person,  is  inadmissible,  in  the  absence  of  anything  to  show  that  the  de- 
ceased was  referred  to  thereby. 

Evidence  that  defendant^  charged  with  the  murder  of  a  policeman,  stated 
about  three  weeks  before  the  killing,  in  answer  to  a  statement  by  a 
third  person  that  such  policeman  was  near,  that  the  latter  had  "better 
not  bother  him," — ^wos  held  admissible  as  a  threat^  in  WUaon  v.  State^ 
110  Ala.  1.  20  So.  415. 

A  remark  of  defendant  charged  with  murder,  upon  displaying  a  pistol  the 
forenoon  preceding  the  shooting,  "This  means  business  some  day,"  was 
held  admissible  against  him,  in  People  v.  Sutherland,  164  N.  Y.  346,  48 
N.  E.  618. 

*8tate  V.  Dieckman,  11  Mo.  App.  638.  Murder;  held  not  error  to  admit  evi- 
dence of  statement  of  accused  that  he  was  "going  over  to  settle  with  de- 
ceased," such  expression  being  part  of  a  general  chain  of  threats  and 
hostile  preparations.  Evidence  of  threats  susceptible  of  an  innocent  in- 
terpretation, but  which,  if  taken  in  connection  with  other  threats  made 
directly  against  the  deceased,  may  have  a  gvalty  meaning,  may  proper- 
ly go  to  the  jury. 


314.  WitneM  hearing  only  part. 

A  witness  who  heard  or  understood  only  a  part  of  the  threats  or 
altercation  relied  on  as  showing  motive  or  intent  may  nevertheless 
testify  to  what  he  did  hear  and  understand.^ 

^Redd  V.  State,  68  Ala.  492;  State  v.  Moelchen^  63  Iowa,  310,  6  N.  W.  186 
(witness  allowed  to  testify  to  quarrel,  though  he  did  not  understand  the 
language,  and  knew  only  a  single  word  sjraken  by  the  accused). 

8o,  that  a  witness  who  overheard  threats  while  passing  the  house  of  defend- 
ant, charged  with  murdering  his  wife,  did  not  see  the  parties,  and  was 
not  familiar  with  the  voice  of  defendant,  does  not  render  her  testimony 
as  to  such  threats  inadmissible^  where  other  evidence  tends  to  show  that 
the  threats  overheard  were  made  by  defendant  against  his  wife.  State 
V.  Fiester,  32  Or.  264,  60  Pac.  661. 

On  a  trial  for  murder  a  witness  may  give  his  best  recollection  as  to  threats 
I  made  by  defendant.    State  v.  Henderson,  24  Or.  100,  32  Pao.  1030. 
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815.  Acts  and  gestnret. 

In  support  of  an  allegation  of  threats,  evidence  of  threatening  acts, 
gesturea,  etc.,  is  admissible.^ 

*AUen  Y,  Btaie,  8  Tex.  App.  361.  Prosecution  for  false  imprisonment  by 
threats,  where  an  allegation  of  improper  detention  bj  threats  was  held 
supported  by  proof  of  acts,  gestures,  etc. 

So,  evidence  of  threata  and  acta  of  yiolenoe  on  the  part  of  defendant  towards 
his  wife,  whom  he  is  diarged  with  having  murdered,  forming  his  course 
of  conduct  from  shortly  after  their  marriage  nearly  down  to  the  time  of 
the  alleged  homicide  is  admissible  as  tending  to  show  malice  and  conse- 
quent motive  for  the  crime.    Com,  v.  Holmes,  157  Mass.  233,  32  N.  K  6. 

816.  Threats  by  deceased. 

In  cases  of  homicide  evidence  of  threats  by  the  deceased  may  be 
competent^  though  they  were  not  communicated  to  the  accused.^ 

^'Where  the  question  is  as  to  what  was  deceased's  attitude  at  the  time  of 
the  fatal  encounter,  recent  threats  may  become  relevant  to  show 
that  this  attitude  was  one  hostile  to  the  defendant,  even  though  such 
threats  were  not  communicated  to  the  defendant.  The  evidence  is  not 
relevant  to  show  the  qtu>  animo  of  the  defendant;  but  it  may  be  relevant 
to  show  that  at  the  time  of  the  meeting  the  deceased  was  seeking  de- 
fendant's life."  Wharton,  Crim.  Law,  f  1027, — ^Approved  in  WigffinB 
y.  Utah,  93  U.  8.  465,  23  L.  ed.  941,  reversing  conviction  for  error  in  re- 
jecting such  evidence.  See  also  Brown  ▼.  State,  55  Ark.  593,  IS  S.  W. 
1051;  Wilson  ▼.  State,  30  Fla.  234,  11  So.  ^556,  S.  C,  with  note,  17  L. 
R.  A.  654;  Majf  v.  State,  90  6a.  793,  17  8.  £.  108;  State  v.  Helm,  92 
Iowa,  540,  61  N.  W.  246;  Young  y.  Com.  19  Ky.  L.  Rep.  929,  42  S.  W. 
1141;  State  v.  Hopper,  142  Ma  478,  44  S.  W.  272;  State  v.  Tarter,  26 
Or.  38,  37  Pac.  53;  State  v.  Faile,  43  S.  C.  52,  20  S.  E.  798;  State  r. 
Cushing,  14  Wash.  527,  45  Pac.  145;  State  v.  Evans,  33  W.  Va.  417,  10 
S.  £.  792. 

But  in  Turpm  ▼.  State,  55  Md.  462,  538,  the  court,  in  reviewing  the  above 
authorities,  added:  ''But  the  rule  is  correctly  stated  by  Wharton  in 
the  same  section,  'that  such  evidence  is  inadmissible,  unless  proof  be 
first  given  that  there  was  an  overt  act  of  attack,  and  that  the  defend- 
ant, at  the  time  of  the  collision,  was  in  apparent  imminent  danger.' " — 
Citing  People  v.  AUvtre,  55  Gal.  263.  To  same  effect,  see  Jones  t.  State, 
116  Ala.  468,  23  So.  135;  Steele  v.  State,  33  Fla.  348,  354,  14  So.  841, 
842;  People  v.  Halliday,  5  Utah,  467,  17  Pac.  118;  Hinson  ▼.  State,  66 
Miss.  532,  6  So.  463;  State  ▼.  Kenyon,  18  R.  I.  217,  26  Atl.  199;  State 
▼.  Cushing,  17  Wash.  544,  50  Pac.  512. 

In  Stokes  v.  People,  53  N.  Y.  164,  13  Am.  Rep.  492  (murder),  evidence 
having  been  given  making  it  a  question  for  the  jury  whether  the  act 
was  perpetrated  by  the  prisoner  in  defending  himself  against  an  at- 
tempt on  the  part  of  deceased  to  murder  or  inflict  some  great  bodily 
harm  upon  him,  it  was  held  error  to  exclude  evidence  of  violent  threats 
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made  by  the  deceased  against  the  prisoner  shortly  before  the  occurrence, 
though  such  threats  were  not  communicated  to  the  prisoner.  The  court 
said:  "Threats  to  commit  the  crime  for  which  a  person  is  upon  trial 
are  constantly  received  as  evidence  against  him,  as  circumstances  proper 
to  be  considered  in  determining  the  question  whetbei*  he  has  in  fact 
committed  the  crime,  for  the  reason  that  the  threats  indicate  an  inten- 
tion to  do  it,  and  the  existence  of  this  intention  creates  a  probability 
that  he  has  in  fact  committed  it." 

Dupree  v.  State,  33  Ala.  380,  73  Am.  Dec.  422,  is  an  example  of  many  cases, 
holding  that  threats  proved  to  have  been  made  and  conmiunicated  to  the 
prisoner  but  a  «hort  time  before  the  commission  of  the  homicide,  which 
were  indicative  of  an  angry  and  revengeful  spirit,  are  admissible  in  a 
prosecution  for  murder, — ^reversing  judgment  for  exclusion  of  this  evi* 
denoe,  and  for  other  reasons. 

And  Allison  v.  United  Btaies,  160  U.  S.  203,  40  L.  edt  395,  16  Sup.  Gt.  Rep. 
252,  holds  that  conununicated  recent  threats  are  admissible  in  evidence 
in  a  murder  case,  on  the  question  whether  defendant  had  reasonable 
cause  to  apprehend  an  attack  fatal  to  life  or  fraught  with  bodily  injury, 
and  was  justified  in  acting  on  a  slight  hostile  demonstration  from  the 
other. 

But  see  Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec  287,  where  it  was  held 
that  unless  it  was  shown  that  such  threats  were  communicated  to  the 

«  defendant  before  the  killing,  they  were  inadmissible,  because  he  would 
not  have  been  infiuenced  by  them, — affirming  conviction  of  murder,  this 
evidence  having  been  excluded. 

But  even  though  not  communicated  to  the  prisoner,  such  threats  may  be 
introduced  to  show  the  state  of  feeling  entertained  by  the  deceased 
towards  the  accused.  Keener  v.  State,  18  Ga.  194,  63  Am.  Dec.  269,  278. 
Indictment  for  murder;  new  trial  granted  because  this  evidence  was  ex- 
cluded. 

817.  —  anticipatory  rebuttal. 

It  is  only  after  evidence  of  threats  by  the  deceased  has  been  in- 
troduced that  the  prosecution  can  offer  evidence  that  he  did  not  in- 
tend to  attack  the  accused.^ 

*  People  V.  Carlton,  67  Cal.  83,  40  Am.  Rep.  112,  and  cases  cited* 

XLVIII.  Vaejance. 

818.  The  modem  test. 

A  variance  is  not  now  regarded  as  material  unless  it  is  such  as 
might  mislead  the  defense,  or  might  expose  the  accused  to  the  danger 
of  being  put  twice  in  jeopardy  for  the  same  offense.* 

'^The  strictness  of  the  ancient  rule  as  to  variance  between  the  proof  and 
the  indictment  has  been  much  relaxed  in  modem  times.    Variances  are 
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regarded  as  material,  because  thej  may  mislead  a  prisoner  in  maldng^ 
his  defense,  and  because  they  may  expose  him  to  the  danger  of  being 
again  put  in  jeopardy  for  the  same  offense."  Earl,  J.,  in  Harris  v. 
People,  64  N.  Y.  148,  holding  that  there  was  no  fatal  variance  on  a  trial 
for  p^ jury,  where  the  indictment  aU^ged  that  accused  swore  to  there 
being  60,000  cigars  in  a  building  when  burned,  and  it  appeared  thai  he 
swore  there  were  65,000. 

In  People  y,  Dumar,  106  N.  Y.  502,  13  N.  £.  325,  which  reversed  42  Hun, 
80,  a  case  of  larceny,  the  variance  between  the  indictment  and  the  proof 
was  held  fatal  to  conviction,  under  the  Code  of  Criminal  Procedure. 
After  specifying  the  four  ways  of  committing  larceny,  as  the  offense  ie 
defined  in  §  528,  the  court  pointed  out  that  the  indictment  charged  ac- 
cused with  grand  larceny  in  the  first  degree,  while  the  proof  did  no  more 
than  to  show  him  guilty  of  obtaining  possession  of  property  by  false 
pretenses,  as  that  offense  is  defined  in  I  528.  The  court  said:  "The 
important  difference  between  the  former  law  and  the  present,  so  far  aa 
this  case  is  concerned,  is  that  the  court  is  no  longer  called  upon  to  de* 
eide  whether  an  offense  is  larceny, embezzlement,  or  false  pretenses;  nor 
is  justice  liable  to  be  defeated  by  too  nice  a  discrimination.  Each  of 
these  acts  is  larceny.  But  the  general  principle  of  pleading  has  not 
been  subetantially  changed.  Under  either  ^stem  an  offense  consists  of 
certain  acts  done  or  omitted  under  certain  circumstances,  and  under 
neither  is  any  indictment  sufikient  which  does  not  accurately  andjdear- 
ly  allege  all  the  ingredients  of  which  the  offense  is  composed,  so  aa  to 
bring  the  accused  within  the  true  meaning  and  intent  of  the  statute  de- 
fining the  offense.  Under  the  former  this  end  was  secured  by  rules 
formulated  and  applied  by  the  courts  through  long  series  of  decisions; 
under  the  latter  it  is  made  imperative  by  the  provisions  of  the  statute. 
In  the  case  at  bar,  the  defendant  was  left  uninformed  of  the  real  act 
coDunitted  by  him.  and  subjected  to  the  charge  of  larceny  for  an  act 
whidh  he  did  not  perform." 

For  some  other  recent  cases  holding  the  varianoei,  if  any  at  all,  to  be  im- 
material, see  Andrews  v.  Btaie,  123  Ala.  42,  26  So.  522  (evidence  that 
defendant  took  money  from  the  office  of  a  railroad  company,  and  that 
the  office  was  in  the  same  building  and  immediately  adjoining  the  freight 
room  of  the  company,  no  variance  from  the  charge  that  the  monqr  was 
taken  from  the  warehouse  of  the  company) ;  Headley  v.  Btate,  106  Ala. 
100,  17  So.  714  (trial  of  an  indictment  for  obtaining  money  under  false 
pretenses,  under  2  Ala.  Code,  {  4380,  making  it  sufficient  to  all^e  an  in- 
tent to  injure  or  defraud  generally,  without  naming  the  particular  per- 
son intended  to  be  defrauded;  evidence  of  the  particular  person  in- 
tended to  be  defrauded  competent  under  a  general  allegation  of  intent 
to  defraud) ;  Mason  v.  State,  55  Ark.  529,  18  a  W.  827  (variance  be- 
tween an  indictment  for  perjury  alleged  to  have  been  committed  in  an 
Inquiry  concerning  an  election  for  presidential  electors  and  a  r^re- 
sentative  in  Congress,  and  proof  relating  to  an  inquiry  ocmoerning  an 
election  for  representative  only,  immaterial,  where  the  court  judicially 
knows  that  a  representative  and  presidential  electors  were  elected  at 
the  election  charged  in  the  indictment) ;  Button  T.  Com,  17  Ky.  L.  Bep. 
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184,  30  S.  W.  661  (difference  between  the  number  of  a  district  in  wbidi 
a  bonded  warehouBe  is  situated,  as  recited  in  a  purported  warehouse  re- 
ceipt copied  in  an  indictment  for  forgery,  and  as  shown  by  the  receipt 
itself,  not  a  legal  variance) ;  Com.  y.  Warner,  173  Mass.  541,  54  N.  £. 
353  (holding  the  specifications  filed  in  a  prosecution  for  embezzlement 
under  the  Massachusetts  statutes^  to  be  merely  for  the  information  and 
convenience  of  the  defendant ;  and  that  it  is  within  the  discretion  of  the 
presiding  judge  to  admit  evidence  which  is  entirely  outside  of  the  speci- 
fications if  it  is  pertinent  to  the  indictment,  and  the  defendant  is  given 
sufficient  opportunity  to  answer  it) ;  Btaie  v.  Brame,  61  Minn.  101,  63 
N.  W.  250  (evidence  that  the  defendant  collected  money  as  an 
attorney  at  law  on  accounts  given  him  for  that  purpose,  and  mis- 
appropriated the  money,  not  a  variance  from  a  complaint  for  larceny 
alleging  that  he  received  the  money  as  agent) ;  Cunningham  v.  State, 
61  N.  J.  L.  67,  38  Atl.  847,  Affirmed  in  61  N.  J.  L.  666,  40.  AU.  690 
(holding  it  competent,  under  an  indictment  charging  defendant  with 
procuring  from  another  a  large  sum  of  money,  to  wit>  $1,800,  by  falsely 
pretending  that  he  had  as  her  attorney  commenced  a  suit  for  her,  and 
expended  that  sum  in  its  prosecution,  to  show  that  the  defendant  had 
procured  several  sums  at  different  times  under  such  false  pretenses;  and 
it  is  not  necessary  to  prove  that  he  had  obtained  as  much  as  $1,800) ; 
State  V.  Brown,  6  Wash.  609,  34  Pac.  133  (warrant  against 
several  persons  besides  defendant  in  a  prosecution  for  resisting  an 
officer  not  a  variance  from  an  indictment  alleging  that  the 
officer  resisted  was  endeavoring  to  serve  a  warrant  against  such  de- 
fendant) ;  Hainee  v.  Territory,  3  Wyo.  167,  13  Pac.  8  (evidence  that  one 
inducement  for  surrendering  property  was  a  partial  payment  of  the 
purchase  price  not  a  variance  from  an  indictment  alleging  that  the 
property  was  obtained  by  false  pretenses). 

But  that  proof  that  the  affidavit  sworn  to  was  made  in  a  case  in  which  a 
person  named  and  others  were  plaintiffs  is  a  fatal  variance  from  an  in- 
dictment charging  perjury  in  swearing  to  an  affidavit  in  a  case  in  which 
but  one  person  was  plaintiff,  see  Walker  v.  State,  96  Ala.  53,  11  So. 
401. 


XLIX.  Venue. 

See  also  ante.  Divisions  XV.,  XVI.,  and  post,  Divison  XLII. 

819.  Hearsay. 

A  boundary  line  being  matter  of  common  and  public  interest^  hear- 
say testimony  is  competent  for  the  purpose  of  showing  it.^ 

^People  V.  Velarde,  69  Cal.  457;  Tidtoell  v.  State,  70  Ala.  33.    And  see 

Boardman  v.  Reed,  6  Pet.  328,  8  L.  ed.  415. 
As  to  declarations  of  ancient  persons,  see  Daggett  v.  Shaw,  5  Met.  223,  226; 

Hwmioutt  V.  Peyton,  102  U.  S.  333,  26  L.  ed.  113. 
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820.  Offenie  in  or  partly  in  another  jurisdiction. 

On  the  question  of  jurisdiction,  where  the  offense  is  commenced 
in  one  locality,  and  completed  in  another,  see  the  following  cases.^ 

^United  States  v.  Comerford,  25  Fed.  902  (sending  obscene  matter  throngli 
the  mail) ;  United  States  v.  Ouiteau,  1  Mackey,  498  (murder;  wound  in- 
flicted in  one  state,  and  death  occurred  in  another) ;  State  y.  Kelly,  76 
Me.  331,  49  Am.  Rep.  620.  And  see  13  Cine.  Wkly.  L.  Bui.  187;  United 
States  y.  Britton,  2  Mason,  464,  470,  Fed.  Cas.  No.  14,650  (forgery  of 
check  drawn  in  one  state  and  presented  in  another) ;  Reg.  v.  Holmes^ 
82  Week.  Rep.  372  (fraudulently  inducing  another  to  send  money 
through  mails).  See  also  King  y.  Burdett,  4  Barn.  &  Aid.  95;  Reg,  y. 
Cooke,  1  Fost.  &  F.  64;  People  y.  Mather,  4  Wend.  229,  21  Am.  Dec  122 
(leading  American  case  on  the  locality  of  conspira<7).  Compare  Peo- 
ple y.  Hall,  57  How.  Pr.  342;  Suxm  y.  People,  13  N.  Y.  Week.  Dig.  519. 

Where  defendant  was  indicted  for  stealing  four  steers  in  one  county,  eyi* 
dance  that  they  ranged  in  that  county,  and  were  missed  late  in  Septem- 
ber, and  were  sold  in  another  county  on  the  2d  of  October,  was  sufficient 
proof  of  the  yenue  as  laid  in  the  indictment  to  support  a  conyiction, 
since  yenue  may  be  proyen  by  circumstantial  eyidence.  Bloom  y.  Btate^ 
68  Ark.  336,  58  S.  W.  41. 

321.  Offense  the  place  of  which  is  unknown. 

Without  the  aid  of  statute,  the  court  cannot  exercise  jurisdiction  if 
it  be  not  practicable  to  ascertain  whether  or  not  the  offense  was  com- 
mitted within  the  territorial  limits  of  jurisdiction.* 

*Ew  parte  Byers,  32  Fed.  404.  Offense  committed  on  a  yessel  on  the  great 
lakes. 

L.  View. 

322.  General  rule. 

In  the  absence  of  statute,*  the  court  cannot  order  a  view  except  by 
consent*     With  consent  it  mav  do  so.^ 

^The  practice  of  sending  the  jury  out  to  haye  a  yiew,  although  of  common- 
law  origin,  is  now  generally  regulated  by  statute  in  the  yarious  states ; 
and  cases  applying  these  statutes,  as  well  as  cases  inyoWing  the  prac- 
tice in  the  absence  of  statute,  will  be  found  exhaustiyely  reyiewed  in 
note  to  People  y.  Thorn  (N.  Y.)  42  L.  R.  A.  368.  See  also  (}iyil  Trial 
Brief,  2d  ed.  chap.  XIV.,  pp.  314  et  seq. 

On  a  trial  for  receiying  stolen  property,  it  is  error,  under  Cal.  Pen.  Code,  { 
1119,  to  order  the  jury  to  yiew  a  portion  of  the  property  alleged  to  haye 
been  stolen;  that  section  has  reference  solely  to  a  yiew  of  the  **place," 
and  not  of  the  property.    People  y.  Fitepatrick,  80  Cal.  538,  22  Pac.  215. 

So,  an  order  by  the  court  in  a  criminal  case^  directing  the  juiy  to  go  to 
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premises  described  by  a  witness,  and  that  the  witness  be  allowed  to 
testify  on  the  premises,  is  not  justified  under  Fla.  Rev.  Stat.  S  2918, 
providing  that  the  court  may  order  a  view  by  the  jury.  Oarcia  v.  State, 
3i  Fla.  311,  16  8o.  223. 

8o,  in  Haya  v.  Territory,  7  Okla.  15,  64  Pac.  300,  it  is  held  that  in  Okla- 
homa the  court  cannot  properly  hear  any  evidence  during  a  view  of  the 
scene  of  the  homicide,  although  the  jury  is  accompanied  by  the  judge, 
the  court  stenographer,  the  county  attorney,  and  the  defendant  and  his 
attorneys. 

*Bmith  V.  Btate,  42  Tez.  444.  Held  reversible  error  to  allow  a  view,  even 
where  the  defendant  consents  thereto,  in  the  absence  of  a  statute  au- 
thorizing a  view  in  criminal  cases.  See  also  article  by  J.  C.  Thom- 
son, in  26  Gent.  L.  J.  439. 

*In  Com,  V.  Knapp,  9  Pick.  496,  616,  20  Am.  Dec.  491,  upon  the  request  of 
the  jury  to  be  allowed  to  view  the  place  of  the  murder,  and  the  consent  of 
counsel  for  both  sides,  and  the  consent  of  the  prisoner,  "the  court 
granted  the  request,  but  with  hesitation,  because  they  said  this  course 
wa^  without  precedent,  and  if  it  should  turn  out  to  be  incorrect,  they 
had  doubts  whether  they  could  hold  the  prisoner  to  his  consent." 

The  statutes  of  the  various  states  usually  make  provision  for  ordering  a 
view  by  the  jury,  in  charge  of  proper  officers,  either  of  the  scene  of  the 
crime  or  of  the  place  where  any  material  fact  occurred. 

The  New  York  rule  is  found  in  Code  Grim.  Proc.  If  411,  412. 

Under  a  statute  providing  that  "the  court  may  order"  a  view  by  any  jury 
impaneled  to  try  a  criminal  case,  it  has  been  held  that  the  OTder  rested 
in  the  discretion  of  the  court.  Chute  v.  State^  19  Minn.  271,  Oil.  230; 
Com.  V.  Chance,  174  Mass.  245,  54  N.  E.  551. 

323.  Who  may  point  out  the  place. 

Usually  an  officer  is  sworn  to  point  out  the  place  to  the  jury,  but 
a  juror  familiar  with  the  locality  may  be  directed  by  the  court  to 
perform  this  duty.^ 

^State  V.  Adams,  20  Kan.  311,  holding  it  no  error  for  the  court  to  so  direct. 
And  see  note  to  People  v.  Thorn  (N.  Y.)  42  L.  B.  A.  377,  381. 

384.  Pretence  of  the  accused. 

In  the  absence  of  any  controlling  provision  of  statute^^  the  accused 
has  a  right  to  be  present  at  the  view  in  pei*son  or  by  counsel.  But 
his  presence  is  not  essential  within  the  rule  that  in  felony  the  ac- 
cused must  be  present  at  the  trial.  The  court  is  not  obliged  to  re- 
quire him  to  go.     He  may  waive  his  right  to  be  present.* 

^In  Foeter  v.  Btate,  70  Miss.  755,  12  So.  822,  it  was  held  that  in  so  far  as 
Miss.  Code  1892,  f  2391,  providing  for  the  view  by  the  jury  of  the  place 
in  which  an  offense  is  charged  to  have  been  committed,  by  also  provid- 
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ing  that  the  olBoer  in  charge  shall  not  apeak  to  the  jurora,  oar  permit  mbj 
other  person  so  to  do,— excludea  the  defendant  from  accompanying  the 
jury  and  being  present  at  the  view,  it  ia  unconstitutional. 

'In  the  conflict  of  authorities  this  appears  to  be  the  sound  rule,  supported 
by  the  reasoning  of  the  best-considered  cases. 

A  ''view"  is  dearly  the  taking  of  evidence,  if  any  person  ia  permitted  to 
point  out  the  place.  It  can  only  be  deemed  not  the  taking  of  evidence 
when  it  involvea  nothing  more  than  refreahing  that  common  stock  of 
knowledge  which  jurors  possess,  and  which  they  may  use  in  their  duty 
in  the  cause.  If  it  involvea  the  examination  of  any  detail,  even  auch  as 
distance,  aize,  etc.,  as  relevant  to  the  facta  in  iasue  or  to  the  testimony 
given,  it  is  in  so  far  a  part  of  the  trial.  And  in  any  caae  the  oppor- 
tunities for  irregularity  are  so  great  that  it  seems  indefensible  to  deny 
the  right  of  the  accused  to  be  present. 

If  a  person  other  than  a  juror  ia  allowed  to  point  out  the  place,  the  view 
necessarily  involves  evidence  to  the  extent  to  which  any  statements  are 
made  or  any  information  conveyed  even  by  gesture;  and  although  it 
may  not  be  proper  to  instruct  the  jury  to  consider  what  they  have  seen 
aa  evidence^  the  statementa  made  to  them  are  a  part  of  the  trial,  within 
the  right  of  the  aocuaed  to  be  present. 

In  the  following  cases  the  absence  of  the  defendant  from  the  view  waa  held 
to  be  reversible  error  upon  the  general  ground  that  the  view  ia  a  part  of 
the  trial  for  taking  evidence,  and  that  he  has  a  constitutional  right  to 
be  present  at  the  trial,  and  to  confront  the  witneeses  against  him :  Peo- 
pie  V.  Palmer,  43  Huh,  397,  Aflirmed  in  109  N.  Y.  413,  17  N.  E.  213, 
without  discussing  this  point  (held  reversible  error  to  refuse  to  permit 
the  defendant  and  his  counsel  to  be  present  at  the  view,  under  N.  Y. 
Grim.  Code  Proc.  S§  411,  412,  permitting  view  under  charge  of  proper 
officers  and  prohibiting  any  communications  with  the  jury  on  any  sub- 
ject connected  with  the  trial,  but  silent  as  to  the  presence  of  defendant. 
The  court  held  that  the  view  was  taking  evidence  in  the  absence  of  the 
defendant,  and  violated  his  constitutional  rights) ;  People  v.  BiuK,  68 
Cal.  623,  10  Pac  169  (here  it  was  so  held,  overruling  People  v.  Bonney, 
19  Cal.  426,  and  reversing  judgment  for  absence  of  defendant.  The 
court  said  there  had  already  been  a  conflict  of  evidence  submitted  to  the 
jury  and  that  there  was  "little  doubt  that  the  order  made  for  the  view 
was  for  the  reason  that  the  court  thought  it  necessary  for  the  jury  to 
determine,  by  looking  at  various  physical  objects  extending  along  a  road 
for  some  distance,  which  waa  the  true  and  reliable  testimony  aa  to  the 
matters  where  the  conflict  existed;"  and  as  the  principal  witneaa  for  the 
people,  in  compliance  with  the  order  of  the  court,  had  pointed  out  and 
named  to  the  jury  the  physical  objects  specified  therein,  the  jury  had 
viewed  them  "and  therefrom  must  have  determined  which  evidence  upon 
certain  points  they  deemed  more  worthy  of  belief.  They  thus  received 
evidence  in  the  absence  of  the  judge,  the  defendant,  and  his  oonnad;'* 
and  that  "it  is  impossible  that  a  jury  could  go  and  view  such  a  place 
without  receiving  some  evidence  through  one  of  their  senses,  vig^  that 
of  sight") ;  Carroll  v.  State,  5  Neb.  31  (under  a  statute  pcrmittiiig  e 
view,  but  silent  as  to  presence  of  defendant,  held  that  the  view  should  be 
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In  the  presence  of  the  prisoner,  unless  he  declines  the  privilege,  as  he  is 
entitled  to  have  all  the  evidence  received  by  the  jury  taken  in  his  pres- 
ence) ;  Benton  T.  Btate,  30  Ark.  328  (under  a  statute  allowing  a  view, 
and  prohibiting  any  communications  with  the  jury  at  the  view,  except 
the  mere  showing  of  the  place,  but  silent  as  to  defendant's  presence, 
held  that  defendant's  absence  was  reversible  error  in  a  case  where  the 
court  directed  the  place  to  be  pointed  out  by  a  juror  familiar  with  the 
locality) ;  State  v.  Bertin,  24  La.  Ann.  46  (absence  of  defendant  held 
reversible  error,  where  on  trial  for  burglary  the  court  directed  a  witness 
for  the  state  to  point  out  at  the  view  certain  objects  represented  upon  a 
diagram,  but  not  to  converse  with  the  jury.  Assuming  that  the  instruc- 
tions were  strictly  followed,  the  court  said:  "The  witness  gave  testi- 
mony on  the  premises  out  of  court,  and  in  the  absence  of  the  accused, 
in  the  same  way  that  a  dumb  person  gives  testimony;  namely,  by  signs. 
•  .  .  And  it  needs  no  argument  to  prove  that  the  effect  of  such 
'pointing  out'  in  dumb  show  is  as  potent  with  a  jury  as  if  the  verifica- 
tion of  the  diagram  had  been  enforced  with  a  multitude  of  words." 

In  Basse  v.  State,  68  Wis.  530,  32  N.  W.  849-853,  the  court,  in  a  dictum, 
says  it  b  "very  questionable  whether  it  [view]  should  have  been  taken 
in  his  [defendant's]  absence,  unless  he  expressly  waived  his  right  to  be 
present,"  even  though  counsel  for  both  sides  were  present;  and  the 
court  were  of  the  opinion  that  the  object  of  the  view  "is  not  to  obtain 
original  testimony,  in  addition  to,  or  contradiction  of,  the  evidence  giv- 
en in  court,  or  independent  of  it,  but  to  obtain  a  perfect  knowledge  of 
the  evidence,  and  to  enable  the  jury  better  to  understand  it,  and  to  con- 
sider it  in  the  light  and  by  the  aid  of  the  sensible  objects  and  localities 
disclosed  by  the  view."    Judgment  reversed  on  other  grounds. 

In  Rutherford  v.  Com.  78  Ky.  630,  the  court,  in  a  dictum,  says  that  when, 
under  f  236  of  the  Criminal  Code,  "the  court  directs  a  view  of  the  place 
of  the  alleged  crime  by  the  jury,  the  accused,  as  well  as  the  judge  of  the 
court,  should  be  present.  The  presence  of  the  prisoner  and  of  the  judge 
is  as  important  as  if  evidence  was  being  heard  in  court."  But  the  court 
held  that  where,  as  here,  the  verdict  must  have  been  "guilty  of  murder," 
if  all  the  evidence  were  excluded  which  the  jury  oould  have  received  on 
the  view  when  acting  within  the  directions  of  the  court  (as  must  be  pre- 
sumed in  the  absence  of  anything  to  the  contrary),  it  followed  that  the 
record  affirmatively  showed  that  the  defendant  was  not  prejudiced  by 
the  error  of  his  absence  from  the  view,  and  such  error  was  not  ground 
for  reversal.  Contra,  State  v.  Adams,  20  E^an.  311.  Here  a  juror 
familiar  with  the  locality  pointed  out  the  place  to  the  jury,  as  directed 
by  the  court,  and  the  absence  of  the  defendant  was  held  no  error.  Shular 
V.  State,  106  Ind.  289,  55  Am.  Rep.  211,  4  N.  E.  870,  held  it  no  error  to 
Bsnd  a  jury  to  view  the  place  of  a  homicide,  without  directing  that  the 
aocnsed  should  be  present  at  the  view.  The  statute  provides  that  while 
the  juiy  acre  absent  to  take  the  view,  "no  person,  other  than  the  officer 
and  the  person  appointed  to  show  them  the  place,  shall  speak  to  them 
on  any  subject  connected  with  the  trial;"  and  the  court  held  that  the 
"statute  does  not  intend  that  the  defendant  or  the  judge  shall  accom- 
pany the  jury;  and  it  is  equally  clear  that  the  view  obtained  by  the 
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Jury  is  not  to  be  deemed  evidenoe,"  and  that  such  statute  is  not  nnoan- 
stitutioiiaL 

For  a  full  review  of  the  authorities  on  this  question,  see  People  t.  Tkom 
(N.  Y.)  42  L.  R.  A.  881. 

In  Ha^M  ▼.  Territorff,  7  Okla.  16,  64  Pac  800,  it  is  held  that  the  court  can- 
not eompel  defendant  in  a  murder  case  to  accompany  the  jury  to  view 
the  premises  where  the  homicide  is  alleged  to  have  occurred,  as  the 
Oklahoma  statutes  permitting  a  view  do  not  make  it  a  part  of  the  pro- 
ceedings on  the  trial,  and,  by  speeii^ng  the  persons  who  shall  be  pres- 
ent thereaty  impliedly  ezclude  the  nresence  of  defendant. 


XL.— TAKING  THE  CASE  FROM  THE  JURY. 


1.  Withdrawing  a  juror. 

2.  Duty  to  direct  acquittal. 

3.  — failure  to  support  opening. 

4.  — to  corroborate  accomplice. 


6.  Insufficient  indictment  or  informa- 
tion. 
6.  No  power  to  direct  conviction. 


1.  Withdrawing  a  juror. 

The  court  has  power  io  withdraw  a  juror  at  the  request  of  the 
prosecution^  or  the  aocused^^  and  allow  the  cause  to  go  over  for  the 
term. 

^People  Y,  Olooii,  2  Johns.  Cas.  301,  1  Am.  Dec  168.  Opinion  by  Kent,  J., 
fully  discussing  the  question,  and  sustaining  a  withdrawal  at  the  re- 
quest of  the  prosecutor. 

*McFaU  y.  People,  18  Hun,  382,  holding  it  error  to  refuse  the  request  of  the 
accused  solely  on  the  ground  of  want  of  power.  And  see  note  to  Uahome 
Y,  Btephenean  (Or.)  48  L.  R.  A.  434,  treating  fully  as  to  the  practice 
of  withdrawing  a  juror  in  a  criminal  case,  and  also  as  to  the  effect  of 
such  withdrawal  upon  a  future  trial. 


2.  Duty  to  direct  acquittal. 

If  the  evidence  is  not  BufiScient  to  sustain  a  verdict  against  a  mo- 
tion for  a  new  trial,  the  accused  is  entitled  to  have  the  jury  instructed 
to  render  a  verdict  of  acquittal^  without  allowing  them  to  retire  to 
consider  of  a  verdict* 

^Eowa/rd  v.  Btaie,  108  Ala.  571,  18  So.  813;  State  v.  Hurley^  68  Kan.  668, 
50  Pac.  887;  Com,  v.  Holly  18  Ky.  L.  Rep.  783,  38  S.  W.  408;  Btate  v. 
Cody,  82  Me.  426,  19  Atl.  908;  Hoicell  y.  People,  5  Hun,  621,  and  cases 
cited,  Affirmed  in  69  N.  T.  607,  on  this  opinion;  Sta^e  v.  Fiester,  32  Or. 
254,  50  Pac.  561 ;  People  v.  Bennett,  49  N.  Y.  147,  Approved  in  People 
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T.  Dohring,  69  N.  Y.  374,  381,  8.  C.  17  Ahl  R^.  349;  Com.  v.  Yost,  197 
Pa.  171,  46  AU.  846;  Biate  v.  WiUon,  10  Wash.  402,  39  Pac.  106;  State 
y.  Mifer,  69  Iowa,  148,  28  N.  W.  484;  State  v.  Flanagan  (W.  Va.)  36  S. 
E.  862;  Com.  v.  MerriU,  14  Gray,  416,  77  Am.  Dec.  336  (error  not  to  do 
so,  even  though  not  requested ) ;  United  States  v.  Fullerton,  7  Blatchf . 
177,  Fed.  Cas.  Na  16,176.  See  also  State  y.  Bryson,  82  N.  C.  676.  But 
State  y.  Sanders,  62  S.  G.  680,  30  S.  E.  616,  holds  that  a  verdict  for  de- 
fendant in  a  criminal  case  cannot  be  directed  by  a  circuit  judge. 

For  a  statement  of  the  rule  requiring  submission  to  the  jury  unless  the 
facts  are  uncontroverted,  and  the  inference  certain,  necessary,  and  un- 
disputed, ofr  unless  there  is  no  evidence  of  a  necessary  fact,  see  United 
States  Y.  Bahoook,  3  Dill.  677,  Fed.  Cas.  No.  14,486. 

If  the  evidence  merely  raises  a  suspicion  or  conjecture  of  guilt,  it  is  not 
legal  evidence,  and  the  court  should  direct  a  verdict  of  not  guilty;  but 
if,  considered  as  a  whole,  it  is  sufficient  to  warrant  a  verdict^  it  should 
be  left  to  the  jury.    State  v.  Eller,  104  N.  C.  863,  10  S.  E.  313. 

But  the  trial  judge  should  withdraw  the  evidence  from  the  jury  in  a  crim- 
inal case,  where  there  is  only  a  mere  scintilla  of  evidence  of  defendant's 
guilt,  not  sufficient  to  justify  a  verdict  against  him.  State  v.  Hairston, 
121  N.  C.  679,  28  S.  £.  492. 

According  to  People  v.  Eaton,  69  Mich.  659,  26  N.  W.  702,  it  is  only  where 
there  is  no  evidence  upon  a  material  point  that  the  court  can  take  a  case 
from  the  jury.  To  the  same  effect,  Waneer  v.  State,  41  Neb.  238,  59  N. 
W.  909. 

A  motion  for  a  nonsuit,  instead  of  asking  the  court  to  instruct  the  jury  to 
find  a  verdict  of  not  guilty,  is  not  proper  in  criminal  practice;  and  it  is 
not  error  to  deny  it.    People  v.  Barnes  (Idaho)  9  Pac.  532;  State  v.' 
Jones,  18  Or.  266,  22  Pac.  840;  State  v.  Hyde,  22  Wash.  661,  61  Pac.  719. 
Compare  State  ew  ret  Thomdike  v.  Collins,  68  N.  H.  299,  44  Atl.  496. 

And  according  to  State  v.  Keenan,  7  Kan.  App.  813,  66  Pac.  102,  it  is  not 
proper  practice  in  Kansas  to  demur  to  the  evidence  in  a  criminal  prose- 
cution. 

To  support  a  request  for  acquittal,  defendant  must  state  the  ground  there- 
for. The  court  is  not  obliged  to  guess  it.  State  v.  Nulty,  57  Vt.  543 ; 
State  V.  Fiester,  32  Or.  254,  50  Pac.  561. 

In  State  v.  Welch,  22  Mont.  92,  66  Pac.  927,  the  record  presented,  not  a 
case  of  mere  insufficiency  of  the  evidence  to  warrant  a  conviction,  but 
one  of  utter  failure  of  proof.  And  it  was  held  that  the  court  should 
have  granted  the  motion  to  instruct  the  jury  to  find  the  defendant  not 
guilty.  "There  is  a  distinction,"  said  the  court,  "between  insufficiency 
of  the  evidence  to  justify  a  verdict  and  no  evidence  at  all  upon  which 
to  base  it  {Louisiana  d  N.  R.  Co.  v.  Woodson,  134  U.  8.  .614,  33  L.  ed. 
1032,  10  Sup.  Ct.  Rep.  628).  In  the  one  case  the  court  may  advise  the 
jury  to  acquit  the  defendant,  which  advice  the  jury  is  not  bound  to  fol- 
low (Pen.  Code,  S  2096),  whereas,  in  the  other  case  it  is  the  duty  of 
the  court  to  direct  a  verdict  of  not  guilty." 

6o,  in  California  the  court  has  no  power  peremptorily  to  order  an  acquittal 
under  Pen.  Code,  |  1118,  providing  that  if,  at  any  time  after  the  evi- 
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dence  on  either  side  is  closed,  the  court  deems  it  insufficient  to  warrant 
a  conviction,  it  may  advise  the  jury  to  acquit,  but  the  jury  are  not 
bound  by  the  advice.  People  v.  Roberts,  114  Gal.  67,  45  Pac  1016.  But 
this  case  holds  that  the  eiror  of  the  court  in  peremptorily  directing  an 
acquittal,  instead  of  merely  advising  an  acquittal  and  leaving  the  mat> 
ter  for  the  determination  of  the  jury,  does  not  demand  a  reversal  upon 
an  appeal  by  the  People,  as  the  proceedings  below  put  the  prisoner  once 
in  jeopardy,  and  he  cannot  be  tried  again. 

The  judge  cannot,  in  the  midst  of  a  criminal  trial,  take  the  case  from  the 
juiy,  and  peremptorily  discharge  one  defendant  from  custody  before 
verdict  is  rendered.    Boykin  v.  State,  40  Fla.  484,  24  So.  141. 

And  a  joint  motion  by  two  codefendants,  praying  that  they  both  be  dis- 
charged on  the  ground  that  the  state  has  failed  to  introduce  a^y  evi- 
dence tending  to  connect  them  with  the  offense,  is  properly  denied  where 
there  is  some  evidence  tending  to  connect  one  of  them  with  the  commis- 
sion thereof,  although  there  is  no  evidence  tending  to  connect  the  other 
defendant  therewith.    Randolph  v.  State,  100  Ala.  139,  14  So.  792. 

3.  —  failure  to  support  opening. 

The  mere  fact  that  the  prosecution  has  not  proved  all  the  facts 
stated  in  the  opening  is  not  ground  for  directing  acquittal.^ 

^Btate  T.  Meehek,  61  Iowa,  316,  16  N.  W.  143/  holding  conviction  not  error. 

4.  —  to  corroborate  accomplice. 

Where  the  testimony  of  an  accomplice  has  been  received  against 
the  accused,  the  court  should  not  submit  the  case  to  the  jury  unless 
satisfied  there  is  some  corroborative  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  crime.^ 

^People  V.  EUiott,  106  N.  Y.  288,  12  N.  £.  602,  Reversing  5  N.  Y.  Crim.  R^. 
204.  And  see  State  v.  Bruce,  106  N.  C.  792,  11  S.  E.  475;  and  Com,  v. 
Parker,  22  Ky.  L.  Rep.  368,  57  S.  W.  484,  involving  this  principle,  but 
holding  that  there  was  sufficient  corroborative  evidence  to  take  the  case 
to  the  jury. 

See  also  on  this  subject,  ante.  Division  XXXIX.,  SS  1  ^  «6g.y  and  poet.  Di- 
vision XLIL,  H  12-15. 

5.  Insufficient  indictment  or  information. 

When  an  information  in  a  criminal  cause  fails  to  state  a  crime, 
on  a  trial  had  thereunder,  it  is  not  the  proper  practice,  when  the  court 
discovers  the  defect,  to  direct  a  verdict  of  not  guilty;  but  the  jury 
should  be  discharged  from  further  consideration  of  the  oase.^ 

^State  T.  DenrUson,  60  Neb.  157,  82  N.  W.  383.  So  held  under  Iowa  Oode 
1873,  I  4444.  State  v.  Kimhle,  104  Iowa,  19,  73  N.  W.  348.  To  similar 
effect,  see  State  v.  Broum,  47  Ohio  St  102,  23  N.  £.  747.    Where  the  evi- 
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deooe  is  excluded  from  the  jury,  upon  a  motion  of  the  defendant  in  a 
eriminal  trial,  on  the  ground  that  the  indictmoit  charges  no  offense 
against  him,  the  jury  should  be  discharged  without  rendering  a  verdict, 
there  being  no  offense  of  which  to  acquit  him,  and  no  evidence  for  them 
to  consider. 

6.  Ho  power  to  direct  conviction. 

The  court  has  no  power  to  direct  a  conviction^  however  clear  the 
evidence  may  be.^ 

Wnited  States  v.  Taylor,  3  McCrary,  600;  Territory  v.  Kee,  5  N.  M.  510, 
26  Pac.  924;  HotPeU  v.  People,  6  Hun,  620  {diotwn).  Affirmed  on  this 
opinion  in  69  N.  Y.  607;  State  v.  Riley,  113  N.  G.  648,  18  S.  E.  108; 
£rffti«  V.  State,  43  Ala.  33.  Contra,  United  States  v.  Anthony,  11  Blatchf. 
200,  Fed.  Cas.  No.  14,469,  which  is  disapproved  in  above  oases. 

Where  all  of  the  facts  essential  to  a  conviction  are  admitted,  there  is  noth- 
ing for  a  jury  to  pass  upon,  and  it  is  not  error  for  the  court  to  direct  a 
verdict  of  guilty.    People  v.  Richmond,  59  Mich.  570,  26  N.  W.  770. 


XLL— COUNSELS  ADDRESS  TO  THE  JUET. 


L  General  bules. 

1.  Presence  of  the  accused. 

2.  —  of  prosecuting  attorney. 

3.  — of  trial  judge. 

4.  Nature  of  the  right. 

5.  When  made. 

6.  Number  of  counsel. 

7.  Limiting  time. 

8.  Right   to    be   heard    on    the 

whole  case. 
0.  Reading    law    books    to    the 
jury. 

10.  Reading  scientific  books. 
n.  Ikpbopbieties  bt  PBOSEOirnoN. 

11.  Objections,    when    and    how 

taken. 

12.  Comments  on  defendant's  fail- 

ure to  testify. 


13.  — on  failure  to  prove  good 

character. 

14.  Comments  on  defendant's  tes- 

timony. 

15.  Personal  belief  or  knowledge 

of  prosecuting  attorney. 

16.  Arguing  from  facts  not  in  evi- 

dence. 

17.  Effect  of  rebuking  counsel. 

18.  Alluding  to  defendant's  fail- 

ure to  examine  a  witness. 

19.  — to   the   presumption   from 

possession  of  stolen  goods. 

20.  — to  resistance  or  flight  of 

codefendant. 

21.  Intemperance  of  language. 

22.  Erroneous  statement  of  testi- 

mony. 


I.  Genebal  bules. 


1.  Pretence  of  tlie  aooiued. 

Defendant's  absence  during  summing  up,  in  cases  less  than  capi- 
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taly  does  not  oonetitate  error,  unless  he  is  shown  to  have  been  preju- 
diced thereby.* 

^Btaie  v.  Paylcr,  89  N.  C.  639;  DoyU  ▼.  0<m.  18  Ky.  L.  R«p.  518,  37  S,  W- 
153;  State  T.  Orate,  68  Mo.  22.  But  see  Oladden  t.  Btate,  12  Fla.  562. 
Trial  for  murder;  defendant  voluntarily  absented  himself  during  Bum- 
ming up ;  held  error. 

2.  —  of  prosecuting  attorney. 

It  is  not  error  for  the  prosecuting  attorney  to  absent  himself  while 
defendant's  counsel  is  summing  up.^ 

^Wartena  ▼.  State,  106  Ind.  445^  6  N.  E.  20. 

3.  —  of  trial  judge. 

The  trial  judge  must  be  present  during  counsel's  argument  to  the 
jury.* 

^Btate  v.  Bmith,  49  Conn.  378  (holding  it  to  be  the  duty  of  the  trial  judge 
to  be  present  every  moment  during  the  actual  progress  of  the  trial ) ; 
Turheville  v.  Btate,  66  Hiss.  793  (holding  that  if  the  record  had  dis- 
closed even  a  temporary  abandonment  of  the  trial  by  the  judge  it  would 
have  been  reversible  error) ;  Btate  v.  Beuerman,  59  Kan.  586,  63  Pac. 
874  (holding  that  the  presiding  judge  should  not  leave  the  oourtroom* 
and  go  out  of  the  sight  and  hearing  of  the  jury  and  counsel  during  the 
argument),  Citing  Meredeth  v.  People,  84  111.  479;  Thompeon  v.  People, 
144  111.  378,  32  N.  E.  968;  Btate  v.  Bmith,  49  Conn.  376;  TurbeviUe  v. 
Btate,  56  Miss.  793;  Palm  v.  Btate,  38  Neb.  862,  57  N.  W.  743;  O'Briem 
V.  People,  17  Colo.  561,  31  Pac.  230.  And  see,  more  fully,  cases  re- 
viewed in  note  to  Ellerbee  v.  Btate  (Miss.)  41  L.  R.  A.  569. 

4.  Nature  of  tbe  right. 

The  presentation  of  liis  defense  by  argument  to  the  jury,  by  him- 
self or  his  counsel,  is  a  constitutional  right  of  the  defendant  (subject, 
however,  to  sufficient  judicial  control  to  prevent  abuse),  which  may 
not  be  denied  him,  however  clear  the  evidence  may  seem  to  the  trial 
court.*  He  may,  however,  waive  it.*  If  the  argument  is  to  be  by 
counsel,  he  must  be  promptly  on  hand.* 

^Word  V.  Com,  3  Leigh,  743;  Dille  v.  Btate,  34  Ohio  St.  617,  32  Am.  Rep. 
395  (where  Gilmore,  Ch.  J.,  said:  "The  court  has  no  discretionary 
power  over  the  right  itself,  for  it  cannot  be  denied.  And  hence  it  has 
no  right  to  prevent  the  accused  from  being  heard  by  counsd,  even  if  the 
evidence  against  him  be  clear,  unimpeached,  and  conclusive,  in  the  opin- 
ion of  the  court.  But  the  exercise  of  the  right  is  subject  to  judicial 
control,  to  the  extent  that  it  is  necessary  to  prevent  abuse  of  it"). 

Where  the  Constitution  makes  the  jury  in  criminal  cases  the  judges  of  the 
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law  and  the  facts,  it  is  error  for  tlie  court  to  refuse  to  permit  counsel  to 
argue  the  question  of  law  to  the  jury.    Lffneh  y.  Biate,  9  Ind.  541. 

Counsel  for  one  of  two  jointly  indicted  and  tried  at  the  same  time  may  be 
permitted  to  present  to  the  jury  such  views  as  will  tend  to  show  his 
client's  innocence,  although  such  views  may  tend  to  implicate  the  other 
defendant.    State  v.  Mitchell,  49  S.  C.  410,  27  S.  E.  424. 

The  trial  judge  may  properly  refuse  permission  to  counsel  for  the  accused 
to  address  his  argument  to  the  jury  in  the  French  language,  on  the 
ground  that  it  is  their  mother  tongue,  where  the  jtu-ors  have  heea  exam- 
ined on  their  voir  dire  and  cross-examined  in  the  English  language, 
without  objection,  and  all  witnesses  for  the  state  and  defense  have  been 
interrogated  and  cross-interrogated  in  English.  State  v.  Canoienne,  60 
La.  Ann.  1324,  24  So.  321. 

In  Montana  a  rule  of  court  provides  that  if  the  attorney  of  either  party  of- 
fers himself  as  a  witness  in  behalf  of  his  client,  and  gives  evidence  on  the 
merits  of  the  case,  he  shall  not  argue  the  case  or  sum  it  up  to  the  jury, 
imless  on  permission  of  the  court;  and  in  State  v.  Oleim,  17  Mont.  17, 
31  L.  R.  A.  294,  41  Pac.  998,  it  is  held  that  the  enforcement  of  this  rule 
is  not  error  where  it  does  not  appear  by  the  record  that  before  the 
counsel  testified  he  explained  to  the  court  his  position,  and  asked  per- 
mission to  argue  the  case. 

^Palmer  v.  People,  4  Neb.  68. 

And  a  refusal  to  submit  the  case  to  the  jury  without  fiurther  argument  is 
not  an  abuse  of  discretion,  where,  after  the  opening  address  for  the 
state,  defendant  offers  to  waive  further  argument,  and  there  are  several 
counsel  on  both  sides.    State  v.  Row,  81  Iowa,  138,  46  N.  W.  872. 

And  the  def^idant  cannot,  by  waiving  argument  after  the  opening  argu- 
ment has  been  made,  cut  off  the  state's  rights  to  be  heard  in  a  conclud- 
ing address  to  the  jury,  under  Tex.  Ck)de  Grim.  Proc  art.  667.  Vinee  v. 
State,  31  Tex.  Crim.  Rep.  31,  19  S.  W.  645. 

In  €frave$  v.  State,  9  Tex.  App.  559,  it  is  held  that  neither  defendant  nor 
his  counsel  have  the  right,  unnecessarily  and  without  excuse,  to  delay 
the  public  business  of  the  county.  It  is  the  duty  of  attorneys  having 
business  in  court  to  attend  its  sessions;  and  the  court  when  opened  ia 
not  required  either  to  have  counsel  called,  or  await  their  convenience. 

The  order  of  summing  up  varies  somewhat  in  different  jurisdictions.  This 
is  largely  controlled  by  statute.  The  prevailing  practice  gives  to  the 
prosecution  the  closing  argument  to  the  jury. 

By  N.  Y.  Code  Crim.  Proc.  9  388,  unless  the  case  is  submitted  without  argu- 
menty  the  defendant  or  his  counsel  must  commence,  and  the  counsel  for 
the  People  conclude,  the  argument. 

In  the  United  States  courts  the  attorney  of  the  government  always  has 
the  right  to  dose  the  argument  before  the  jury  on  the  general  issue. 
United  Statee  v.  Bates,  2  Cranch  C.  C.  405,  Fed.  Cas.  No.  14,643. 

State  V.  Schnelle,  24  W.  Va.  767,  holds  that  as  the  general  burden  of  prov- 
ing guilt  is  on  the  state,  the  defendant  cannot  demand  the  privilege  of 
opening  and  closing  where  the  defense  is  insanity. 
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For  tert-booki  on  prcfvailing  mle,  see  1  Archbold,  Grim.  Pr.  k  PI.  584-687; 
1  Bishop,  Grim.  Proc  U  074,  976;  3  Wharton,  Grim.  Law,  8S  8007- 
8016;  RobinBOD,  Elementaiy  Law,  330, 

5.  When  made. 

It  IB  discretionary  with  the  trial  court  to  hear  the  summing  np 
at  the  close  of  the  evidence/  or  to  adjourn  for  the  purpose  of  giving 
needed  physical  rest* 

*In  Wartena  v.  Btate,  106  Ind.  446,  6  N.  E.  20,  immediate  argument  waa 
compelled,  requiring  a  night  lession,  notwithstanding  defendant's  ooon- 
sel  objected  on  the  ground  that  he  was  worn  out  by  the  labors  of  the 
case,  and  by  attending  a  side  member  of  his  family  at  night;  and  it  was 
held  that  he  having  made  his  argument  the  prisoner  was  not  prejudiced. 

*Bayea  ▼.  Btate,  58  Ga.  36. 

In  State  y.  Lewis,  118  Mo.  79,  23  8.  W.  1082,  it  was  held  that  refusal  of  a 
court  on  a  trial  for  murder  to  require  the  prosecuting  attorney  to  close 
the  argument  before  the  jury  immediately  after  the  close  of  the  aigu- 
ment  for  the  defense,  although  there  was  ample  time  to  do  so,  was  not 
an  abuse  of  discretion. 

6.  Number  of  counsel. 

Unless  limited  bj  statute^  or  rule  of  oourt  the  number  of  counsel 
permitted  to  sum  up  is  discretionary  with  the  trial  court* 

*In  Galifornia  the  court  is  expressly  authorised  by  Pen.  Gode,  8  1095,  to  re- 
fuse to  permit  more  than  one  counsel  to  argue  the  case  for  defendant, 
except  in  capital  cases.    People  v.  Jonee,  123  Gal.  65,  65  Pac  698. 

In  Texas  a  statute  (art  3061,  Gode  Grim.  Proc)  provides  that  the  judge 
shaU  never  restrict  the  argument  in  felony  cases  to  a  less  number  of  at- 
torn^s  than  two  on  a  side;  but  in  Morales  v.  Btate,  1  Tex.  App.  494, 
28  Am.  Rep.  419,  it  was  held  that  this  did  not  confer  upon  the  prisoner 
or  his  counsel  the  right  to  have  two  speeches  in  his  defense,  where  he 
had  only  one  counsel;  that  if  the  prisoner  wished  to  avail  himself  of 
the  right  to  have  two  speeches  on  his  side  he  must  have  two  counsel  to 
defend  him,  or  if  he  had  only  one  counsel,  then  he  and  his  counsel  moat 
each  make  a  speech. 

*Peopl0  V.  Ah  Wee,  48  Gal.  236. 

7.  limiting  time. 

The  allowance  of  time  rests  in  the  sound  discretion  of  the  court,* 
but  its  abuse  is  error.^ 

^People  V.  Kelly,  94  N.  T.  626  (assault  with  deadly  weapon;  no  error  to 
limit  each  side  to  half  an  hour) ;  Hart  v.  State,  14  Neb.  572,  16  N.  W- 
905  (murder;  argument  limited  to  three  hours,  it  not  appearing  that 
more  time  was  needed,  presumed  to  be  sufficient) ;  Kiger  v.  State,  12 
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Lefty  664  (each  side  limited  to  an  hoar  and  ten  minutes).  To  same  ef- 
fecty  see  Lee  t.  Siate,  61  Miss.  666;  State  ▼.  Williams,  69  Mo.  110;  State 
T.  Eoyt,  47  Conn.  618,  36  Am.  Rep.  89;  Weaver  t.  State,  84  Ohio  St. 
684;  State  v.  Riddle,  20  Kan.  711;  State  t.  ColUne,  70  N.  G.  241,  16 
Am.  Rep.  771  (murder;  limitation  to  one  hour  and  a  half  not  error) ; 
Vaughan  v.  State,  68  Ark.  868,  24  8.  W.  886  (so  holding,  but  suggesting 
that  it  would  be  better  to  advise  counsel  of  that  fact  previous  to  their 
argument,  and  of  what  the  limit  will  be) ;  Yeldeli  v.  State,  100  Ala.  26, 
14  So.  570;  Combs  v.  Cam.  97  K7.  24,  29  a  W.  734;  Diwork  v.  State,  46 
Keb.  298,  64  N.  W.  961;  SulUwm  v.  State,  46  N.  J.  L.  446;  Stewart  v. 
Com.  117  Pa.  378,  11  Atl.  370;  Thompson  v.  Com.  88  Va.  46,  13  &  E. 
304. 

In  Ck>miecticut  a  statute  provides  that  "in  no  trial  before  the  superior 
court  shall  counsel  occupy  more  than  one  hour  in  argument^  unless  the 
court  shall,  on  motion  for  si>ecial  cause  before  the  oomm^ocement  of 
such  argument,  allow  a  longer  time."  Qen.  Stat.  8  9,  p.  61.  And  in 
State  T.  Nf^man,  66  Conn.  17,  10  Atl.  161,  it  is  held  that  from  time  im- 
memorial in  that  state  each  party  to  every  cause  in  the  superior  court 
has  had  the  privilege  of  being  heard  by  two  counsel,  and  that  therefore 
the  statute  means  that  each  party  may  occupy  two  hours  in  argument, 
without  previous  request.  "Of  course,"  said  the  courts  "the  sole  pur- 
pose of  the  statute  is  to  secure  the  more  speedy  dispatch  of  judicial  busi- 
ness. Therefore  it  is  quite  immaterial  whether  the  two  hours  shall  be 
occupied  by  one  counsel  or  by  two;  and  if  by  two,  whether  in  equal  or 
unequal  proportions.  The  practice  has  generally  prevailed  on  the  part 
of  counsel  to  divide  the  time  into  imequal  portions  by  agpreement  be- 
tween themselves,  and  such  division  has  been  acquiesced  in  by  the 
court,  in  the  absence  of  previous  formal  request.  When,  therefore,  in 
the  case  at  bar,  the  senior  counsel,  after  the  commencement  of  his  argu- 
ment, asked  the  court  for  permission  to  occupy  the  fraction  of  an  hour 
not  used  by  his  associate^  he  was  without  the  letter  of  the  statute,  but 
he  was  wiUiin  the  reason  and  spirit  of  it,  and  within  the  interpretation 
sometimes  put  upon  it  by  trial  courts." 

In  Michigan  a  rule  of  the  circuit  court  (rule  63),  as  amended  in  1886,  pro- 
vides that  not  less  than  one  hour  on  each  side  shall  be  allowed  to  coun- 
sel, if  desired,  in  smnming  up  the  case,  and  not  more  than  two,  unless 
the  court  shall  otherwise  order.  And  in  People  v.  Smith,  122  Mich. 
284,  81  N.  W.  107,  it  is  held  that  imder  this  rule  the  court  has  discre- 
tion to  stop  coimsel  after  arguing  thirty-five  minutes. 

In  State  v.  Collins,  70  N.  C.  241,  16  Am.  Rep.  77 1«  an  indictment  for  mur- 
der, the  court  held  that  the  trial  judge  had  power  to  impose  a  reason- 
able time  limit  upon  counsel's  argument,  although  it  said  that  the  limi- 
tation imposed  in  that  case  (an  hour  and  a  half)  was  not  one  which  it 
would  recommend  as  a  precedent  worthy  of  general  imitation.  Mr.  Jus* 
tioe  Bynum  dissented;  contending  that  it  was  not  within  the  power  of 
the  judge  to  impose  any  limitation  whatever  upon  the  argument,  previ- 
ous to  its  commencement;  referring  in  his  argument  to  Be  Spier,  12  N. 
C.  (1  Dev.  L.)  491,  as  a  case  in  which  counsel  confessedly  spoke  against 
time  to  save  the  life  of  accused  by  the  ezpiraticm  of  the  term  of  the 
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court,  iiuiating  that  the  want  of  such  authority  to  limit  the  aTgument, 
as  exampled  in  that  caae,  was  sanctioned  by  the  legislature  of  North 
Carolina,  in  that  they  shortly  thereafter  passed  a  statute  enabling  the 
judge  in  capital  cases  only  to  extend  the  time  from  day  to  day  until  the 
trial  was  finished. 

Subsequent  to  the  OoUina  Oiue,  the  legislature  passed  a  statute  'that  any 
counsel  appearing  in  any  criminal  case  shall  be  entitled  to  address  the 
court  or  jury  for  such  a  space  of  time  as  in  his  opinion  may  be  neces- 
sary for  the  proper  development  and  presentation  of  his  case."  And  in 
State  ▼.  Miller,  75  N.  C.  73,  where  the  prisoner  was  r^resented  hy  two 
attorneys,  it  was  held  that  under  this  statute  each  one  of  the  counsel 
appearing  for  the  prisoner  was  entitled  to  address  the  jury,  and  that 
it  was  error  for  the  presiding  judge  to  refuse  to  hear  but  one  of  them. 

But  this  applies  only  to  the  trial,  and  not  to  the  argument  of  counsel  am 
motions  and  questions  arising  during  the  trial, — such  as  the  question 
of  the  admissibility  of  certain  evidence.  State  v.  Janes,  117  N.  C.  768, 
28  8.  K  247. 

In  South  Carolina  a  statute  (Gen.  Stat.  9  2166)  expressly  limits  the  time 
for  argument  to  two  hours  for  each  counsel,  "unless  he  shall  first  obtain 
the  special  permission  of  the  court"  to  consume  a  longer  time;  and  in 
State  V.  Janea,  29  S.  C.  201,  7  S.  E.  296,  where  there  were  two  counsel 
on  each  side,  it  was  held  to  be  no  error  for  the  judge,  previous  to  the  ar- 
gumenty  to  limit  the  argument  of  counsel  to  the  time  allowed  1^  the 
statute. 

*IHUe  V.  State,  34  Ohio  St  617,  32  Am.  Rep.  396  (burglary;  where  testi- 
mony, lasting  a  day  and  a  half,  was  circumstantial  and  conflicting, 
limitation  to  thirty  minutes,  defendant  being  represented  by  two  coun- 
sel, held  an  abuse  of  discretion,  and  conviction  reversed) ;  People  t. 
Keenan,  13  Cal.  681  (murder;  defendant  represented  by  two  counsel,  who 
were  each  restricted  to  an  hour  and  a  half,  against  their  objection  that 
tiiey  could  not  present  all  the  points  that  might  be  urged  within  that 
time;  held  abuse  of  discretion;  conviction  reversed) ;  Wingo  v.  State^ 
62  Miss.  311  (arson,  where  twelve  witnesses  were  examined;  limitation 
to  an  hour  error) ;  White  v.  People,  90  111.  117,  32  Am.  Rep.  12  (larceny 
of  a  complicated  character,  presenting  several  issues  of  law  and  fact; 
five  minutes'  liniit  unreasonable,  and  substantially  a  denial  of  defend- 
ant's right  to  be  heard.  Conviction  reversed) ;  Hunt  v.  State,  49  Ga. 
265,  15  Am.  Rep.  677  (assault  with  intent  to  kill;  limitation  to  forty 
minutes  unreasonable) ;  State  v.  Vytnan,  55  Conn.  17, 10  Atl.  161  (mur- 
der; less  than  two  hours  allowed  to  defendant's  two  counsel;  h^d  er- 
ror) ;  People  v.  Lahadie,  66  Mich.  702,  33  K.  W.  806.  To  the  same  ef- 
fect, see  People  v.  Green,  99  Cal.  664,  34  Pac  231;  Walker  v.  State,  32 
Tex.  Crim..  Rep.  175,  22  S.  W.  685;  MeLwn  v.  State,  32  Tex.  Grim.  Rep. 
521,  24  S.  W.  898. 

A  limitation  of  five  minutes  for  argument  was  a  virtual  denial  of  the  right 
of  the  accused  to  be  heard  by  counsel,  where  there  were  four  witne^es 
examined  in  chief  by  the  prosecution,  three  on  behalf  of  the  accused, 
and  two  in  rebuttal  by  the  prosecution.  White  v.  People,  90  111.  117,  32 
Am.  Rep.  12.    The  court  said:     "The  plaintiffs  in  error  had  an  un- 
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doubted  rights  under  the  yery  Bill  of  Rights  itself,  ajid  hj  the  law  of 
the  land,  to  defend  by  counsel,  and  to  insist  such  counsel  should  have 
reasonable  opportunity  to  discuss  before  the  jury  both  the  facts  and  the 
law  of  the  case.  This  was  a  constitutional  and  substantial  right  of 
which  no  court  could  properly  deprive  them.  It  was  not  a  mere  empty 
and  nominal  right  to  have  an  argument  made  in  their  behalf,  that 
would  necessarily  be  but  a  brief  and  idle  form, — ^to  have  a  discussion  of 
the  law  and  the  evidence  that  was  confined  within  a  space  of  time  so 
short  ai  to  be  wholly  inadequate  to  afford  any  opportunity  to  examine 
or  discuss  either  the  law  or  the  evidence  involved.  Surely,  such  was  not 
the  right  deemed  by  the  People  of  sufficient  importance  to  be  incor- 
porated into  the  fundamental  law  of  the  land.  .  .  •  The  fraction  of 
time  to  which  counsel  was  restricted  was  unreasonably  short,  and  wholly 
insufficient  to  enable  him,  be  he  ever  bo  terse,  to  discuss  the  case  with  a 
reasonable  hope  of  any  probable^  if  even  possible,  effect  upon  the  deter- 
mination of  the  issues." 

8.  Bight  to  be  heard  on  the  whole  ease. 

It  is  error  to  abridge  the  defendant's  right  to  be  heard  on  all 
the  facts  and  circumstances  which  are  in  evidence.^  But  this  does 
not  give  him  the  right  to  address  the  jury  on  questions  of  law  which 
arose  on  the  trial  of  the  general  issue.^ 

^Betuley  v.  BiaU,  71  Ala.  328;  C(m.  v.  Porter,  10  Met.  265. 

Counsel,  in  commenting  upon  evidence  admitted  without  restriction  as  to 
its  application  to  the  issues  involved,  have  the  right  to  draw  from  it 
any  inferences  apparently  reasonable  and  legitimate^  and  endeavor  to 
convince  the  jury  of  the  correctness  of  such  iirferenoes.  BmalU  v.  Btaie, 
105  Ga.  660,  31  S.  £.  571. 

But  stopping  counsel  for  the  accused  from  discussing  facts  not  within  the 
evidence  is  not  error.  Btate  v.  TJnery,  118  N.  C.  1177,  24  S.  E.  414; 
KiUin9  V.  BtaU,  28  Fla.  313,  0  So.  711. 

In  Ford  v.  BiiUe,  34  Ark.  650,  it  was  said  that  although  the  Arkansas  Bill 
of  Rights  gpiaranteed  to  a  person  criminaUy  accused  the  right  to  be 
heard  by  himself  and  counsel,  the  court  might  well  deny  counsel  the 
right  to  make  statements  contradicting  the  evidence,  although  they 
might  discuss  the  probable  truth,  consistency,  or  falsity  of  the  evidence. 

^BtetivniuB  y.  United  States,  6  Cranch  C.  C.  673,  Fed.  Gas.  No.  13,387. 

9.  Beading  law  books  to  the  jury. 

The  trial  court  may  in  its  discretion  permit  counsel,  in  summing 
up,  to  read  the  law  to  the  jury,*  or  may  refuse  such  permission.* 
It  is  for  the  court  to  say  whether  the  law  proposed  to  be  read  is 
appropriate  to  the  case  on  trial  f  and  if  read  the  court  may  comment 
on  the  same,  and  show  wherein  it  is  erroneous.^ 

^People  V.  TreadweU,  60  Gal.  226,  10  Pac.  602  (People's  counsel  was  per- 
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mitted  to  nad  to  tike  jury  from  law  booka) ;  Foster  y.  Btaie,  6  Tex. 
App.  248;  Wohlford  t.  People,  148  111.  290,  30  N.  K  107. 

On  the  trial  of  a  criminal  eaae,  it  ia  not  the  absolute  right  of  counsel  to 
read  to  the  Jury,  as  a  part  of  hia  argument^  ertracts  from  law  books 
which  he  elaims  state  the  law  applicable  to  the  ease,  since  the  jury  is 
bound  to  receive  and  be  governed  by  the  law  as  declared  by  the  court; 
and  the  court  may  allow  or  refuse  such  a  mode  of  argument^  in  its  dis- 
cretion.   McQuire  t.  Btaie,  2  Ohio  0.  D.  818. 

Upon  a  trial  for  keeping  a  saloon  open  on  Sunday,  the  prosecuting  attorney 
may  read  portions  of  the  statute  to  the  jury,  and  lay  stress  upon  that  por- 
tion providing  that  it  shall  not  be  necessary  to  prove  that  any  liquor 
was  sold.    People  v.  Bingsted,  90  Mich.  371,  61  N.  W.  619. 

In  Kansas,  on  a  trial  for  libel,  defendant's  counsel  has  the  right  fairly  to 
argue  his  theory  of  the  law  of  the  case  to  the  jury,  and  in  the  course  of 
his  arguments  may  read  from  law  books  recognised  as  authorities  bear^ 
ing  upon  the  case,  under  Kan.  Code,  S  309,  providing  that  in  all  indict- 
ments for  libel  the  juiy,  after  receiving  the  direction  of  the  court,  shall 
have  the  right  to  determine  at  their  discretion  "the  law  and  the  facL** 
State  V.  WhUmare,  63  Kan.  343,  36  Pac  748. 

But  permitting  the  counsel  fcur  the  state,  in  his  closing  argument,  to  read 
to  the  jury,  from  an  opinion  published  in  the  supreme  court  reports^ 
statements  with  regard  to  certain  matters  in  another  criminal  case,  as 
evidence  of  certain  facts  in  the  libel  case, — ^is  error.  State  v.  Wait,  44 
Kan.  310a  24  Pac  364. 

K/urtie  v.  State,  36  Ark.  284.  Prosecuting  attorney  not  permitted  to  read 
the  secti<m  of  the  statute  defining  murder  in  the  first  degree;  held  no 
error. 

In  Bange  v.  State,  61  Miss.  363,  defendant's  counsel  was  not  permitted  to 
read  the  opinion  of  the  appellate  court  reversing  a  former  conviction; 
and  it  was  held  that  refusal  to  permit  reading  of  law  books  was  not 
error  in  any  case.  Dempeey  v.  State,  3  Tex.  App.  429,  30  Am.  'Rep, 
148.  To  similar  effect,  see  Vernon  v.  State  (Tex.  Crim.  App.)  33  S.  W. 
364. 

*E%tdaon  v.  State,  6  Tex.  App.  566,  32  Am.  Bep.  693  (the  trisl  court  would 
permit  only  so  much  of  a  reported  case  to  be  read  as  illustrated  the 
case  on  trii^,  or  discussed  the  weight  of  evidence) ;  State  v.  Smailwood, 
78  N.  C.  660. 

^Powell  V.  State,  66  Ga.  707.  Contra,  State  v.  Sofft,  46  Conn.  330  (murder; 
defendant's  counsel  proposed  to  read  the  entire  opinion  of  the  appellate 
court  in  another  case.  He  was  permitted  to  read  therefrom  cmly  such 
propositions  of  law  as  were  pertinent  to  the  case  at  bar;  held  error;  he 
had  the  right  to  read  the  opinion  in  its  entirety) ;  Hannah  v.  State,  11 
Lea,  201  (refusal  to  permit  defendant's  counsel  to  read  law  books  to 
jury,  error) ;  MoMath  y.  State^  66  Ga.  803. 

10.  Beading  icientific  books. 
Beading  scientific  books  is  not  permissible^  because  thej  are  only 
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expositions  of  theories,  are  not  given  under  oath,  and  no  opportunity 
is  given  to  cross-examine  the  author.^ 

^People  y.  Wheeler,  60  Cal.  581,  44  Am.  Rep.  70  (counBel  was  not  permitted 
to  read  a  work  on  insanity,  it  not  hairing  been  shown  to  be  a  recognized 
authority.  The  appellate  court,  in  a  thorough  review  of  the  cases,  sus- 
tained the  ruling,  and  intimated  that  even  if  shown  to  be  standard  the 
book  should  not  have  been  read) ;  Boyle  v.  State,  67  Wis.  472,  16  N.  W. 
827  (error  to  permit  prosecuting  attorney  to  read  from  a  scientific  book. 
This  case  contains  a  full  discussion  of  the  subject) ;  Yoe  v.  People,  49 
111.  410  (the  prosecuting  attorney  cannot  read  the  testimony  of  a  sci- 
entific expert  in  another  case) ;  People  v.  Olover,  71  Mich.  303,  38  N.  W. 
874;  State  v.  Rogers,  112  N.  C.  874,  17  S.  E.  297;  State  v.  Soper,  148 
Mo.  217,  49  S.  W.  1007.  Compare  Scott  v.  People,  141  111.  196,  30  N. 
£.  329,  where  it  is  held  that  it  is  not  error  to  read  to  the  jury  on  ar- 
gument extracts  from  medical  books  which  form  a  part  of  the  evidence. 

But  in  State  v.  Hoyt,  46  Conn.  330  (murder;  defense  insanity),  defendant's 
counsel  was  not  permitted  to  read  from  a  standard  work  on  insanity; 
and  this  was  held  error.  In  this  jurisdiction  the  practice  of  reading 
from  such  book  had  so  long  prevailed  that  defendant  had  the  right  to 
rely  on  the  custom. 

In  State  v.  (yNeil,  51  Kan.  651,  24  L.  R.  A.  565,  33  Pac  287,  it  is  held  that 
while  counsel  in  a  criminal  cause  may  be  allowed,  in  the  discretion  of 
the  courts  to  read  from  standard  works  on  matters  of  science  and  art, 
by  way  of  argument  or  illustration,  they  cannot  make  use  of  the  priv- 
ilege for  the  purpose  of  getting  improper  matter  before  the  jury  as  evi- 
dence, or  of  presenting  matters  of  law  conflicting  with  the  instructions 
of  the  court. 

II.  Improprieties  by  prosbcutioit. 

11.  Objections,  when  and  how  taken. 

The  remedy  for  any  improprieties  on  the  part  of  the  prosecuting 
attorney  in  summing  up  is  to  interpose  by  immediate  objection;  and 
the  accused  is  entitled  to  a  ruling  on  the  objection^  and  to  an  excep- 
tion if  the  objection  be  not  sustained.^ 

The  reason  is  that  unless  both  objection  and  eKception  are  taken  there  is 
no  means  of  review.  Com.  r,  Woroeater,  141  Mass.  68,  6  N.  E.  700; 
Mayes  v.  People,  106  111.  306,  46  Am.  Rep.  608;  Morrison  v.  State,  76 
Ind.  335;  State  v.  McMahon,  17  Nev.  365,  30  Pac.  1000;  State  v.  Mo- 
Cool,  34  Kan.  613,  9  Pac.  618,  745;  MoLain  v.  Sta;te,  18  Neb.  154,  24  N. 
W.  720;  People  v.  A.h  Fook,  64  Cal.  380,  1  Pac.  347;  People  v.  Haley, 
48  Mich.  495,  12  N.  W.  671;  CHlmore  v.  State,  37  Tex.  Grim.  Rep.  178, 
89  S.  W.  105;  Williams  v.  State,  61  Wis.  281,  21  N.  W.  56;  Rucker  y. 
State,  7  Tex.  App.  649;  State  y.  Rivers,  90  N.  C.  738. 

Even  where  such  comments  are  forbidden  by  statute.  Price  y.  Com,  77  Va. 
893 ;  Staie  y.  Anderson,  10  Or.  448. 
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But  Martin  v.  State,  63  Mira.  505,  56  Am.  Rep.  812,  holds  tbat  the  presid- 
ing judge  should  interfere,  of  his  own  motion,  to  prevent  a  breach  of 
privilege  by  counsel ;  and  if  the  comments  were  of  such  a  character  as  to 
produce  the  oonnction^  it  should  be  reversed* 

12.  Comments  on  defendant's  failure  to  testify. 

Under  the  statutes  providing  that  the  refusal  or  neglect  of  the 
accused  to  testify  shall  not  be  commented  on  nor  act  to  his  prejudice/ 
it  is  error  to  comment  on  such  omission,*  even  in  reply  to  comments 
previously  made  by  defendant's  counsel;*  and  this  rule  has  some- 
times been  extended  to  the  case  of  a  codefendant^ 

*See  the  statutes  set  out  ante.  Division  XXXIX.,  8  16. 

*Bhowalter  v.  State,  84  Ind.  562;  State  v.  Baieh,  31  Kan.  465,  2  Pac.  609; 
Angela  v.  People,  96  III.  209,  36  Am.  Rep.  132;  Auetin  v.  People,  102 
m.  261  (held  error  tmless  the  proofs  of  guilt  were  so  clear  that  the 
court  could  say  that  defendant  was  not  harmed  thereby) ;  People  v. 
Brown,  53  Cal.  66;  State  v.  Banke,  78  Me.  490,  7  Atl.  269;  Blachman  v. 
State,  78  Ga.  592,  3  S.  E.  418;  State  v.  Rya^  70  Iowa,  154,  30  N.  W. 
897  (under  statute  forbidding  such  comment  "during  trial,"  a  reference 
to  the  fact  during  argument  to  court,  in  presence  of  the  jury,  reversible 
error) ;  Reed  v.  State,  29  Tex.  App.  449,  16  S.  W.  99;  State  v.  Garrmg- 
ton,  118.  D.  178,  76  N.  W.  326;  State  v.  Hull,  18  R.  I.  207,  20  L.  R.  A. 
609,  26  Atl.  191;  People  v.  Doyle,  58  Hun,  535,  12  N.  Y.  Supp.  836; 
Cunningham  v.  State,  56  Neb.  691,  77  N.  W.  60;  Tarbrough  v.  State,  70 
Miss.  593,  12  So.  551 ;  State  v.  Holmes,  65  Minn.  230,  68  N.  W.  11 ;  State 
V.  Devea  (Kan.  App.)  61  Pac.  511;  State  v.  Trauger  (Iowa)  77  N.  W. 
336;  aUmore  v.  People,  87  HI.  App.  128;  Gray  v.  State  (Fla.)  28  So. 
53;  People  v.  Lemperle,  94  Gal.  45,  29  Pac.  709;  WiUon  v.  United 
States,  149  U.  S.  60,  37  L.  ed.  650,  13  Sup.  Ct.  Rep.  765;  StcUe  v.  How- 
ard, 35  S.  C.  197,  14  S.  E.  481.  And  for  other  cases  recognising  this 
doctrine,  but  holding  that  the  argument  in  question  did  not  violate  the 
rule,  see  State  v.  Oriswold,  73  Conn.  95,  46  Atl.  829;  Frweier  v.  State, 
135  Ind.  38,  34  N.  E.  817;  State  v.  Ahem,  54  Minn.  195,  65  N.  W.  969; 
McOuire  v.  State,  2  Ohio  G.  D.  318;  Green  v.  State  (Tex.  Grim.  App.) 
31  S.  W.  386;  Sawyers  v.  Com.  88  Va.  356,  13  8,  E.  708. 

A  bastardy  proceeding,  though  quasi-criminal  and  penal  in  its  character,  is 
not  a  criminal  prosecution,  within  the  Alabama  statute  providing  that 
in  all  criminal  prosecutions  the  failure  of  defendant  to  testify  in  his 
own  behalf  shall  not  be  the  subject  of  comment  by  counsel.  Miller  v. 
State,  110  Ala.  69,  20  So.  392. 

In  New  Jersey  the  act  of  1871,  now  t  8  of  the  evidence  act  (Gen.  Stat.  p. 
1398),  which  permits  an  indicted  person  to  become  a  witness  in  his  own 
behalf  by  offering  himself  as  such,  does  not  provide  that  his  failure  to 
offer  himself  shall  not  raise  any  presumption  against  him,  nor  does  it 
forbid  allusion  to  such  failure  by  counsel  or  court;  sad  when  facts 
have  been  testified  to  by  witnesses  for  the  prosecution,  which  concern 
the  actions  of  defendant^  and,  if  not  true,  may  be  disproved  by  him,  his 
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failure  to  offer  himsdf  as  a  witness  may  be  considered  and  commented 
upon.    Parker  ▼.  Btaie,  62  N.  J.  L.  801,  46  Atl.  1092. 

Kfom.  Y.  Scott,  123  Mass.  239,  25  Am.  Rep.  87. 

In  Ruloff  Y.  People,  45  N.  Y.  213,  222,  the  court  says  that  neither  the  prose- 
cuting officer  nor  the  judge  has  a  right  to  allude  to  the  fact  that  a  per- 
son has  not  aYailed  himself  of  the  right  to  testify;  and  it  would  be  the 
duty  of  the  court  promptly  to  interrupt  a  prosecuting  counsel  who  should 
so  far  forget  himself  and  the  duties  of  his  office  as  to  make  any  such 
comment. 

But  Parker  y.  State  (Tex.  Grim.  App.)  45  8.  W.  812,  holds  that  one  con- 
Yicted  of  crime  cannot  complain  of  a  statement  in  the  closing  argument 
of  the  county  attorney, — ^"Counsel  for  defendant  says  that  the  defendant 
is  not  compelled  to  open  his  mouth.  That  is  true.  The  state  cannot 
compel  him  to  testify,"  where  it  was  but  a  reiteration  of  the  remark  of 
the  defendant's  counsel,  and  upon  the  court's  interference  the  county  at- 
torney stated  that  the  state  had  nothing  to  rely  upon  for  a  conYiction 
except  the  eYidenoe  in  the  record.  > 

*8tate  Y.  Martin,  74  Mo.  547;  State  y.  Graham^  62  Iowa,  108,  17  N.  W.  192; 
Brock  Y.  State,  123  Ala.  24,  26  So.  329;  Coppin  Y.  State,  123  Ala.  68, 
26  So.  333. 

18.  ^  on  failure  to  prove  good  oharaoter. 

It  is  reversible  error  to  allow  the  prosecuting  attorney  to  comment, 
in  his  argument,  on  defendant's  omitting  to  prove  good  character.^ 

^People  Y.  Evane,  72  Mich.  307,  40  N.  W.  473. 

Nor  does  improper  argument  by  defendant's  counsel,  by  making  statements 
cmtside  the  cYidence  as  to  his  client's  good  character,  justify  the  state's 
counsel  in  arguing,  against  defendant's  objection,  that  his  failure  to 
offer  proof  of  good  character  raises  an  inference  that  his  character  is 
not  good.  Bennett  y.  State,  86  Ga.  401,  12  L.  R.  A.  449,  12  S.  £.  806. 
But  see  Barkman  y.  State  (Tex.  Crim.  App.)  62  S.  W.  73,  holding  that 
arguments  and  statements  of  defendant's  counsel,  in  which  they  discuss 
the  character  of  defendant,  may  be  answered  by  the  state's  attorney  in 
his  argument.    See  also  State  y.  Hyland,  144  Mo.  302,  46  S.  W.  195. 

14.  Comments  on  defendant's  testimony. 

If  the  defendant  testifies  on  his  own  behalf,  he  places  himself  on 
the  same  footing  as  anv  other  witness;  and  comments  on  the  credi- 
bility of  his  testimony^  or  his  omission  to  state  all  the  facts  relating 
to  the  transaction^  are  proper. 

^Boyle  Y.  State,  105  Ind.  469,  55  Am.  Rep.  218,  5  N.  E.  203;  Toope  y.  State, 
92  Ind.  13. 

Thus,  a  comment  of  counsel  in  a  criminal  trial,  that  the  testimony  giYen 
by  defendant  in  his  own  behalf  ''is  the  meanest  and  poorest  kind,'*  being 
merely  a  comment  upon  the  weight  and  credibility  of  the  CYidence,  is 
not  error.    Pruitt  y.  State,  92  Ala.  41,  9  So.  406. 
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60  held  in  People  t.  Louie  Foo,  112  Cal.  17,  44  Pac  453,  of  a  statemeflt  bj 
the  proaecuting  attorney  on  the  trial  of  a  Chinaman,  that  the  testimoqj 
of  Chinese  witneBseB,  unless  corroborated  hj  white  witnesses,  is  insuffi- 
cient to  raise  a  reasonable  doubt,  but  that  the  jury  are  the  sole  judges  of 
the  credibility  of  the  witnesses. 

And  in  Maloy  t.  State,  39  Fla.  432,  22  So.  719,  of  a  statemmt  by  the  prose- 
cuting attorney  in  his  closing  argument,  that  the  state's  witness  is  en- 
tirely disinterested,  but  that  is  not  the  case  with  the  defendant,  who  testi- 
fied on  the  trial,  but  that  he  is  charged  with  crime,  and  it  is  his  inter- 
est to  screen  himself. 

60,  the  state's  attorney  in  his  argument  before  the  jury  may  ocnnment  on 
and  allude  to  the  admission  of  defendant  on  cross-examination,  that  be 
had  been  preyioualy  indicted  for  an  offense,  and  should  have  turned 
state's  evidence  against  his  oodefendant  in  that  case.  Miranda  v.  State 
(Tex.  Crim.  App.)  60  8.  W.  714. 

And  the  district  attorney  in  a  criminal  case,  which  ia  not  capital,  in  which 
the  defendant  employs  counsel,  may  properly  comment  upon  the  weight 
to  be  given  to  an  unsworn  statement  which  the  defendant  is  allowed  to 
make,  contrary  to  the  practice  in  Massachusetts.  Com.  v.  McConnell, 
162  Mass.  499,  39  N.  £.  107. 

In  Siberry  v.  State,  133  Ind.  677,  38  N.  E.  681,  it  was  held  that  harm  from 
an  improper  comment  in  the  presence  of  the  jury,  by  the  counsel  for 
the  state,  as  to  the  appearance  and  actions  at  the  trial  of  a  prisoner  ae* 
cused  of  murder,  who  had  testified  as  a  witness,  was  corrected  by  an  ad- 
monition from  the  court  that  such  remarks  were  improper,  where  he 
only  intended  to  comment  upon  him  as  a  witness. 

^State  V.  Tatman,  69  Iowa,  471,  13  N.  W.  632;  Solander  v.  People,  2  Colo. 
48;  State  v.  Harrington,  12  Nev.  125;  Braeheara  v.  State,  58  Md.  563. 
Thus,  defendant's  failure,  when  a  witness,  to  explain  damaging  facts  pe- 
culiarly within  his  knowledge,  is  as  much  a  subject  of  comment  as 
though  he  were  a  party  in  a  ci^'il  cause.  State  v.  Andereon,  89  Mo. 
312,  1  S.  W.  135.  To  same  effect,  see  Cotton  ▼.  State,  87  Ala.  103,  6  80. 
372;  McFadden  v.  State,  28  Tex.  App.  241,  14  S.  W.  128;  State  v.  Glave, 
51  Kan.  330,  33  Pac.  8;  Price  v.  United  States,  14  App.  D.  C.  391;  Lee 
V.  State,  56  Ark.  4,  19  S.  W.  16;  Stover  v.  People,  56  N.  Y.  315,  so  hold- 
ing, notwithstanding  the  New  York  Revised  Statutes  providing  that 
the  failure  of  the  accused  to  testify  should  raise  no  presumption  against 
him. 

But  State  v.  Qravee,  96  Mo.  510,  8  S.  W.  739,  holds  that  where  defendant 
testifies  on  one  point  only  the  prosecuting  attorney  may  not  comment  on 
his  failure  to  testify  on  other  points.  See  also  State  v.  Fairlamb,  121 
Mo.  137,  25  S.  W.  895,  holding  that  it  is  improper  for  the  prosecuting 
attorney,  in  a  trial  for  murder,  to  comment  in  his  argument  upon  de- 
fendant's failure  to  testify  to  any  particular  fact. 

In  Qoseett  v.  State,  65  Ark.  389,  46  S.  W.  537,  it  was  held  that  an  argu- 
ment by  the  prosecuting  attorney  on  a  trial  for  theft  of  whisky,  to  the 
effect  that  defendant's  refusal  to  answer  a  q[ue8tion  as  to  where  he  got 
the  whisky  found  in  his  possession  was  evidence  of  his  guilt  of  the  crime 
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charged,  was  improper,  where  the  defendant  baaed  his  refusal  on  the 
ground  that  his  answer  would  tend  to  convict  him  of  unlawful  distilling 
for  which  he  was  under  indictment  in  the  Federal  court,  there  being 
nothing  to  indicate  that  that  was  not  the  real  ground  of  his  refusal. 
A  remark  of  the  solicitor  for  the  state,  in  his  oral  argument  to  the  jury, 
that  defendant  did  not  deny  certain  testimony  for  the  state,  is  improper 
where  the  defendant  has  not  testified  as  a  witness  in  the  case.  Baker 
v.  State,  122  Ala.  1,  26  So.  194. 

15.  Personal  belief  or  knowledge  of  prosecuting  attorney. 

It  is  improper  for  a  prosecuting  attorney  in  summing  up  to  state 
his  personal  belief  of  defendant's  guilt,^  or  to  state  facts  as  of  his 
own  knowledge.^ 

^Raggio  ▼.  People,  135  111.  533,  26  N.  E.  377.  Contra,  State  v.  Cater,  100 
Iowa,  501,  69  N.  W.  880. 

Thus,  in  People  v.  Quick,  58  Mich.  321,  25  N.  W.  302,  the  prosecuting  at- 
torney said:  "I  stand  here  today  under  the  solemnity  of  my  official 
oath,  and  say  to  you  as  a  man  and  a  citizen,  that  I  believe  they  [de- 
fendants] not  only  lied  but  I  believe  they  committed  wilful  and  delib- 
erate perjury."    Conviction  was  reversed  on  that  account. 

6o,  in  Martin  v.  State,  63  Miss.  505,  56  Am.  Rep.  812,  the  prosecuting  at- 
torney said:  "Martin,  the  defendant,  is  a  man  of  bad,  dangerous,  and 
desperate  character,  but  I  am  not  afraid  to  denounce  the  butcher  boy, 
although  I  may,  on  returning  to  my  home,  find  it  in  ashes  over  the 
heads  of  my  defenseless  wife  and  children."  Conviction  was  reversed 
on  that  account. 

Although  it  is  not  proper  for  the  prosecuting  attorney  to  tell  the  jury  that 
he  believes  defendant  guilty,  he  has  the  right  to  argue  from  the  testi- 
mony that  defendant  is  guilty,  and  to  state  what  evidence  convinces 
him,  and  should  convince  the  jury,  of  such  guilt.  People  v.  Heas,  85 
Mich.  128,  48  N.  W.  181.  To  similar  effect,  see  Davis  v.  State  (Tex. 
Crim.  App.)  44  S.  W.  1099. 

Kor  is  it  error  for  the  prosecuting  attorney  in  a  murder  trial  to  make  the 
remark  in  his  argimient  to  the  jury:  "They  talk  about  defendant  hav- 
ing his  throat  treated.  In  my  opinion  his  throat  needs  one  more  appli- 
cation, and  that  is  about  20  feet  of  rope,"  it  being  but  a  laconic  way  of 
saying  defendant  should  be  hanged,  which  would  be  a  legitimate  state- 
ment adduced  from  the  evidence.  Morrison  v.  State,  40  Tex.  Crim.  Rep. 
473,  51  S.  W.  358. 

^Eardtke  v.  State,  67  Wis.  552,  30  N.  W.  726  (reversing  conviction  because 
the  prosecuting  attorney  said:  "The  defendant  confessed  this  crime  to 
me") ;  Hamilton  v.  State,  97  Tenn.  452,  37  S.  W.  194;  People  v.  Dane, 
59  Mich.  650,  26  N.  W.  781;  State  v.  Smith,  75  N.  C.  306  (prosecuting 
attorney  stated:  "The  bold,  brazen-faced  rascal  had  the  impudence  to 
write  me  a  note  yesterday,  begging  me  not  to  prosecute  him,  and  threat- 
ening me  that  if  I  did  he  would  get  the  legislature  to  impeach  me." 
Held  reversible  error).    But  see  Heyl  v.  State,  109  Ind.  589,  10  N.  £. 
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916.  Statement  by  proeeeating  attorney  that  defendant  was  reputed  ta 
be  a  hotel  thief,  where  proof  of  guilt  of  offense  for  which  he  was  tried 
was  perfectly  dear  onder  the  circumstances,  not  reversible  error. 

An  assertion  by  prosecuting  counsel  on  a  trial  for  burglary,  that  he  and  the 
jury  know  the  defendants  are  robbers  and  burglars,  is  not  such  com- 
ment as  the  court  is  required  to  restrain,  when  the  testimony  for  the 
People,  if  believed,  establishes  the  guilt  of  the  defendants.  Bpahn  t. 
People,  187  lU.  538,  27  N.  £.  688. 


16.  Arguing  from  facts  not  in  evidence. 

It  is  error  to  allow  the  prosecuting  attorney^  against  defendant's 
objections,  to  argue  from  facts  not  in  evidence.^ 

But  if  defendant's  counsel  has  in  summing  up  commented  on  such 
facts,  the  court  may  permit  a  reply  of  like  character.^ 

^People  y.  Mitchell,  62  Cal.  411;  Cross  y.  State,  68  Ala.  476;  Ferguson  T* 
State,  49  Ind.  33 ;  Chreene  ▼.  State,  17  Tez.  App.  395  (statement  by  prose- 
cuting attorney  that  if  a  certain  witness  had  been  produced,  she  would 
have  sworn  to  certain  facts;  held  that  unless  adverse  counsel  had  invited 
such  remarks  it  was  error). 

So,  when  counsel,  in  addressing  the  jury,  travel  oat  of  the  record,  and  base 
an  argument  on  facts  not  appearing  in  the  record,  it  is  the  duty  of  the 
court,  upon  request  of  opposing  counsel,  to  correct  such  abuse  of  priv- 
ilege.   State  V.  Bokien,  14  Wash.  403,  44  Pac  889. 

But  the  prosecuting  attorney  has  a  right,  within  reasonable  limits,  to  draw 
his  own  deductions  as  to  facts  from  other  admitted  or  proved  facts,  and 
may  declare  that  defendant  made  a  certain  statement,  although  he  de- 
nies it,  and  it  is  not  positively  proved,  if  it  may  be  inferred.  State  v. 
Tippet,  94  Iowa,  646,  63  N.  W.  445. 

*Reevea  v.  State,  84  Ind.  116;  People  v.  Bueh,  68  Cal.  623,  10  Pac  169; 
State  V.  Lea5o,  89  Mo.  247,  1  S.  W.  289.  But  see  dictum,  contra,  in 
People  V.  Mitchell,  62  Cal.  411.  And  People  v.  Kramer,  117  Cal.  647, 
49  Pac.  842,  expressly  holds  that  improper  arguments  of  counsel,  not 
baaed  upon  the  evidence,  in  an  address  to  the  Jury,  are  not  justified  1^ 
the  fact  that  opposing  counsel  had  already  committed  a  like  impropriety. 

17.  Effect  of  rebnkiiig  couiuiel. 

If  the  court  promptly  rebukes  the  prosecuting  counsel  for  making 
improper  statements^  and  the  latter  thereupon  ceases  to  make  them, 
the  improper  statements  will  not  require  a  reversal,*  unless  forbidden 
by  statute.*  To  make  the  error  available,  defendant  must  object,* 
and  have  a  ruling  by  the  court^ 

^Norton  v.  State,  106  Ind.  163,  6  N.  E.  126;  People  v.  Lee  Ah  Tute,  60  GaL 
95;  State  v.  Degonia,  69  Mo.  486;  United  States  v.  Musser,  4  Utah,  153, 
7  Pac.  389;  State  v.  Rivers,  90  N.  C.  738;  Kellogg  v.  United  States,  43 
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C.  G.  A.  179,  103  Fed.  200;  People  ▼.  Sansome,  08  Cal.  235,  33  Pac  202; 
Price  ▼.  United  BttUes,  14  App.  D.  G.  391 ;  Shenkenherger  v.  State,  164 
Ind.  030,  67  N.  E.  519;  State  v.  Davis,  110  Iowa,  746,  82  N.  W.  328; 
iState  ▼.  Kineauls,  126  N.  G.  1095,  36  N.  E.  31;  Barnes  ▼.  Com.  101  Ky. 
666,  41  S.  W.  772;  People  v,  Svcartz,  118  Mich.  292,  76  N.  W.  491; 
TKurman  y.  State,  2  Ohio  0.  D.  466. 

Mere  failure  to  stop  the  district  attorney,  when  he  was  making  an  improper 
argument,  is  not  a  ground  for  new  trial,  where  the  jury  were  instructed 
to  disregard  his  remarks,  and  he  did  not  press  the  argument  further 
after  he  was  interrupted.    Com,  v.  Poisson,  167  Mass.  510,  32  N.  E.  906. 

Conviction  will  not  be  reversed  because  the  district  attorney  repeatedly 
traveled  out  of  the  record  in  his  argument  to  the  jury,  xmless  the  re- 
marks under  the  circumstances  were  obviously  of  a  character  to  impair 
the  defendant's  rights  and  prejudice  his  case,  unless  a  charge  to  disre- 
gard such  remarks  was  requested,  and  an  exception  reserved  to  the  re- 
fusal to  give  it.    Lancaster  v.  State,  36  Tex.  Grim.  Rep.  16,  36  S.  W.  165. 

^Long  V.  State,  66  Ind.  182,  26  Am.  Rep.  19;  Sta;te  v.  Batch,  31  Kan.  465,  2 
Pac.  609;  Angela  v.  State,  96  111.  209,  36  Am.  Rep.  132.  But  contra. 
Petite  V.  People,  8  Colo.  518,  9  Pac  622;  United  States  v.  Snyder,  14 
Fed.  654. 

^Price  V.  Com.  77  Va.  393;  Hemdon  v.  State,  111  Ga.  178,  36  S.  E.  634. 

The  verdict  in  a  criminal  case  will  not  be  disturbed  for  remarks  of  the  pros- 
ecuting attorney,  not  objected  to  at  the  time,  where  no  exceptions  were 
taken  thereto,  and  no  brief  is  filed  for  the  appellant,  the  indictment  was 
sufficient,  the  instructions  exceedingly  fair  to  the  defendant,  and  the  efvi- 
dence,  though  conflicting,  sufficient  to  sustain  the  conviction.  State  v. 
Oreen,  117  Mo.  298,  22  S.  W.  952. 

*8tate  V.  Anderson,  10  Or.  448. 

18.  Alluding  to  defendant's  failnie  to  examine  a  witness. 

If  defendant  calls  a  witness,  and  fails  to  examine  him,  it  is  not 
improper  for  the  prosecuting  attorney  to  comment  on  such  omission.* 

^State  V.  Jones,  77  N.  C.  520;  State  v.  Kiger,  115  N.  C.  746,  20  S.  E.  456. 
But  see  Blackman  v.  State,  78  Ga.  592,  3  S.  £.  418,  where  the  defendant 
asked  for  a  continuance  hefore  trial  because  of  absence  of  material  wit- 
nesses. The  witnesses  were  sent  for,  but  were  not  called  on  the  trial. 
Prosecuting  attorney  commented  on  the  failure  to  call  them,  as  evidence 
of  guilt;  held  reversible  error.  To  similar  effect.  State  v.  Baker,  23  Or. 
441,  32  Pac,  161. 

It  is  error  in  a  criminal  trial  to  allow  the  solicitor  general  to  argue  that  the 
failure  of  the  counsel  for  the  accused  to  examine  witnesses  offered  by  the 
prosecution  concerning  a  fact  which  had  been  ruled  inadmissible  as  not 
proper  rebutting  evidence,  or  to  offer  them  as  his  own,  is  an  admission 
of  the  truth  of  the  fact.    Johnson  v.  State,  88  Ga.  606,  15  S.  E.  667. 
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19.  —  to  the  presumption  from  poisestion  of  stolen  go^tiM. 
Commenting  upon  the  presumption  of  guilt  arising  from  Uie  poo- 
session  of  recently  stolen  property  is  legitimate.^ 

^MeLain  ▼.  State,  18  Neb.  154,  24  N.  W.  720. 

20.  —  to  resistance  or  flight  of  codef endant. 

It  is  proper  to  comment  on  the  fact  that  when  defendant  was  ar- 
rested a  codef  endant  resisted' and  escaped.^ 

Wummint  v.  People,  42  Mich.  142. 

21.  Intemperance  of  language. 

Intemperance  of  speech  by  the  prosecuting  attorney,  to  constitute 
error,  must  be  shown  to  have  prejudiced  the  defendant.^ 

*Atkin*  y.  Btate,  11  Tex.  App.  8;  State  v.  Banks,  10  Mo.  App.  Ill;  Brwm 
T.  State,  121  Ala.  9,  26  So.  744;  PeapU  t.  McMahon,  124  C&l.  436,  57 
Pac.  224;  Bishop  v.  Com.  22  Ky.  L.  Rep.  760,  58  S.  W.  817;  State  ▼. 
Edie,  147  Mo.  535,  40  S.  W.  563;  Martinez  ▼.  State  (Tex.  Crim.  App.) 
67  S.  W.  838;  Ross  v.  State,  8  Wyo.  351,  57  Pac.  924;  Seott  y.  State,  7 
Lea,  232;  Baysinger  y.  People,  115  111.  419,  5  N.  E.  375;  Prioe  y.  Com, 
77  Va.  393;  Epp  y.  Staie,  102  Ind.  539,  1  K.  E.  491.  And  see,  fully  on 
this  question,  note  to  People  y.  Fielding  (N.  Y.)  46  L.  R.  A.  641. 

The  impropriety  must  be  gross  to  warrant  reyersal.  Wileon  y.  People,  94 
111.  299.  On  sustaining  conyiction  for  murder,  held  that,  in  no  eyent, 
where  the  judgment  is  clearly  right,  under  the  eyidence,  will  a  conyiction 
be  reyersed  for  intemperance  <^  speech  of  prosecuting  attorney. 

But  in  Bessette  y.  State^  101  Ind.  85,  conyiction  was  reyersed  on  account  of 
the  prosecuting  attomqr  commenting  on  the  personal  appearance  of  the 
accused. 

In  Berry  y.  State  (Miss.)  22  So.  326,  it  was  held  that  a  conyiction  of  rape 
should  be  reyersed  on  appeal  for  a  remark  by  the  district  attorney  in  his 
closing  argument,  that  a  negro  had  been  found  guilty  of  the  same  of- 
fense at  the  preyious  term,  although  he  put  up  a  far  better  defense  than 
defendant,  and  that  defendant's  counsel  assisted  in  the  prosecution,  and 
thought  such  negro  was  guilty,  and  that  the  supreme  court  thought  so, 
too,  where  the  eyidence  of  defendant's  guilt  was  exceedingly  unsatisfac- 
tory, and  one  of  the  jurors  acted  also  as  juror  on  the  trial  of  such  n^ro. 

22.  Erroneoni  statement  of  testimony. 

Miastateraents  of  the  testimony  in  snmming  up  do  not  of  them- 
selves constitute  error,*  especially  if  promptly  corrected  by  the 
court  ;^  nor  do  illogical  inferences  from  the  facta  in  eyidence.' 

^People  y.  Bamhart,  59  Gal.  402. 
^People  y.  Lee  AK  Yute,  60  Gal.  05. 
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.Wliere  the  state's  counsel  in  his  argument  misquotes  the  evidence,  and^  on 
being  corrected,  insists  that,  though  the  letter  of  the  evidence  be  against 
him,  its  meaning  by  fair  inference  is  equivalent  to  what  he  has  insisted 
upon  as  its  letter,  it  is  proper  to  leave  the  legitimacy  of  the  inference  to 
the  jury,  and  to  refuse  to  determine  the  case,  with  a  statement  by  the 
court  that  counsel  can  argue  any  conclusion  drawn  by  him  from  the  tes- 
timony, but  that  in  representing  the  testimony  he  must  not  misquote  the 
witnesses.    RatMey  v.  State,  92  Ga.  63,  17  S.  £.  613. 

•Shular  v.  State,  106  Ind.  289,  66  Am.  Rep.  211,  4  N.  E.  870. 

The  prosecuting  attorney  may  comment  upon  the  testimony,  and  draw  such 
inferences  and  conclusions  therefrom  as  his  reason  may  dictate  that  the 
facts  warrant,  but  if  he  makes  a  wrong  deduction  the  court  will,  on  re- 
quest therefore,  correct  it  by  giving  a  proper  instruction.  State  ▼. 
Moore,  32  Or.  66,  48  Pac.  468. 

But  that  a  district  attorney,  or  private  counsel  assisting  him,  should  not 
press  upon  the  jury  any  deductions  from  the  evidence  that  are  not 
strictly  legitimate,  but  should  act  impartially,  see  Com.  v.  Nicely,  130 
Pa.  261,  18  AU.  737;  Nalley  v.  State,  28  Tez.  App.  387,  13  S.  W.  670. 
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I.  TUE  BIGHT. 

1.  Right  of  the  accused* 

2.  Necessity  for  request. 

3.  Time  to  request. 

4.  Ruling  on  requests;  gen- 

erally. 
6.  — complex  request. 

6.  —  modifying,      limiting, 

and  qualifying  requests. 

7.  Requiring  charge  to  be  in 

writing. 

8.  Presence  of  jury  at  dis- 

cussion. 

9.  Reading  from  books. 

10.  Withdrawing  evidence. 

11.  Taking  exception. 

n.  ACGOVFTJOE    AS    WTTiaSSS. 

12.  Kecesdty    of    corrobora- 

tion. 

13.  Mutual  corroboration. 

« 

14.  Who  are  accomplices. 
16.  Requisite  cogency  of  evi- 
dence. 

Abb.  Cb. — 39. 


III.  Accused  as  witness. 

16.  Interest    as    bearing    on 

credibility. 

17.  Right  of  the  accused  to 

an  instruction. 

18.  Omission   to  testify   for 

himself. 
rv.  Admissions  and  affidavits. 

19.  Admissions  by  counsel. 

20.  Admission  of  truth  of  af- 

fidavit. 

21.  Rebutting. 

22.  Use  of  part  of  affidavit. 
V.  Alibi. 

23.  Burden  and  measure   of 

proof. 

24.  Cautioning  the  jury. 

26.  Evidence  as  to  time  and 
place. 

26.  To  be  considered  in  con- 
nection with  other  evi- 
dence. 
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VI.  BrTOKN  OF  PBOor. 

27.  G^eral  rule. 

28.  Negative. 

29.  Fact     peculiarly     within 

one's  knowledge. 
80.  Justification. 

31.  Former  jeopardy,  etc. 

VIL  CHAR-iCTKR. 

32.  Good  character  to  be  con- 

sidered   irrespective   of 
doubt. 
VIII.  Confessions. 

33.  Jury  not  concluded  as  to 

voluntary  character. 

34.  Cautioning  the  juiy. 

35.  Jury  not  bound  to  believe 

the  whole. 

36.  Necessity    of    corrobora- 

tion. 
IX.  Consciousness  of  guilt. 

37.  Flight 
X.  Corpus  deucti. 

38.  General  rule  as  to  suf- 

ficiency of  evidence. 
30.  Confessions. 

40.  Judicial  confession  com- 

petent. 

41.  Contributing  cause. 

XI.  Credibility. 

42.  Falsus  in  uno,  etc. 

43.  Affirmative  and  negative 

testimony. 

44.  Testimony  of  experts. 

45.  Hypothetical  questions. 
40.  Witnesses  who  have  been 

impeached. 

XII.  Decoys,    detectives,    inform- 

ERS|   AND   SPIES. 

47.  Informers  and  spies;  and 

decoys. 

48.  Detectives     and     decoys 

not  accomplices. 
40.  Question    of    intent    for 
the  jury. 

XIII.  Degree  of  the  crime. 

60.  Duty  to  notice. 

XIV.  Explaining   omission   to  ad- 

duce evidence. 
51.  Omission   justifies   infer- 
ence. 


62.  Omission  by   accused   «• 
;'  witness. 

53.  Collateral   drcumstanoea. 

54.  Evidence  equally  acoesai* 

ble,  etc. 

55.  Intent  in  suppressing. 
XV.  Innocence. 

56.  Right    to    separate     in- 

struction. 

XVI.  Insanity. 

67.  The  test— capadty. 

58.  Mere  ignorance. 

59.  — ignorance    of    haman 

law. 

60.  — ignorance     of     divine 

law. 

61.  Belief  in  duty  to  violate 

law. 

62.  Lack  of  self-controL 

63.  Emotional  or  moral   in- 

sanity. 

64.  Insanity  induced  by  in* 

ebriety. 

65.  Burden  on  defense. 

66.  — as  to  intoxication. 

67.  Proof  beyond  reasonable 

doubt  not  necessary. 

68.  Reasonable  doubt  of  san- 

ity enough. 
60.  Barbarity. 

70.  Grade  of  offense. 

XVII.  Intent. 

71.  Necessity  of  evidence. 

72.  Burden  of  proof. 

73.  Circumstantial    evidence. 

74.  Presumption  of  criminal 

intent. 

75.  Sufficiency    of    presump- 

tion. 

76.  Intent  merely  to  make  a 

test  case. 

77.  Miscarriage  of  intent. 
XVIII.  Intoxication. 

78.  General  rule. 

79.  Intoxication    as    bearing 

on  premeditation. 
XIX.  Limiting  effect  of  EviDE3ro<«; 

80.  Limiting  to  special  por* 

pose. 
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ZX.  ManvE. 

81.  Need     not     usuallj     be 

proved. 

82.  Is  not  to  be  conjectured. 

83.  Sufficiency    of    the    evi- 

dence. 
XXI.  Pbesumptions. 

84.  Distinction  between  legal 

presumption  and  jury's 
inference. 

XXII.  Statxttdbt    pbima    facie    kvi- 

DKNCE. 

86.  Validity  of  statute. 

XXIII.  Reasonable  doubt. 

86.  Present  rule. 

87.  Terms  of  a  proper  charge 

defining     reasonable 
doubt  more  fully. 


XXIV.  Special  verdict. 

88.  Common-law  power. 
XXV.  Thbobt  of  defense. 

80.  False  theory. 
XXVI.  Venue. 

00.  Judicial  notice. 

01.  Circumstantial     evidence 

or  inference  enough. 

02.  Approximate        evidence 

sufficient. 

03.  Evidence  on  part  of  de- 

fense. 

04.  Requisite    cogency; 

sonable  doubt. 


I.  The  BIGHT. 

1.  Bight  of  the  accnsed. 

Except  in  thoee  jurisdictions  where  the  jury  are  judges  of  the 
law,  as  well  as  of  the  facts,  the  accused  has  a  right,  unless  there  be 
a  statute  to  the  contrary,  to  have  the  jury  instructed  as  to  the  law 
of  the  case.* 

^People  y.  Oray,  5  Wend.  280  (but  holding  that  omission  was  not  error 
when  to  have  given  instructions  would  have  kept  the  jury  over  Sun- 
^y) ;  State  V.  Heacoek,  106  Iowa,  101,  76  N.  W.  664,  and  cases  cited; 
State  V.  Stonum,  62  Mo.  606;  N.  Y.  Code  Crim.  Proc.  §  388;  Smith  ▼. 
State,  75  Miss.  642,  23  So.  260;  State  v.  Fulford,  124  N.  G.  708,  32  S.  E. 
677 ;  Mitchell  v.  State,  36  Tex.  Crim.  Rep.  278,  33  S.  W.  367,  36  S.  W. 
456;  People  v.  Hampton,  4  Utah,  258,  0  Pac.  508;  Costigan  v.  Com.  11 
Ky.  L.  Rep.  617, 12  S.  W.  620;  Sledge  v.  State,  00  Ga.  684,  26  S.  E.  756. 

Hie  trial  court  is  bound  to  give  instructions,  properly  drawn,  correct  in 
point  of  law,  and  applicable  to  the  evidence,  in  all  cases,  when  requested 
by  a  party,  except  when  the  matter  of  the  instruction  requested  is  suffi- 
ciently covered  by  instructions  already  or  thereafter  given,  or  when  the 
request  for  the  instruction  comes  too  late,  or  when  the  state  of  the  evi- 
dence ia  such  that  there  is  no  case  to  be  submitted  to  the  jury.  2  Thomp. 
Trials,  1703,  (  2374.    And  see  succeeding  sections  of  this  division. 

In  Goldman  v.  State,  75  Md.  621,  23  Atl.  1007,  it  was  held  that  the  court 
mlg^t  in  its  discretion  advise  the  jury  as  to  the  law  and  legal  effect  of 
the  evidence,  under  Md.  Const,  art.  15,  8  5,  making  the  jury  judges  both 
of  the  law  and  the  facts,  but  was  not  bound  to  do  so. 

In  Com.  y.  MoManus,  143  Pa.  64,  14  L.  R.  A.  80,  21  Ati.  1018,  22  AU.  761, 
it  is  held  that  to  an  instruction  asked  by  an  accused,  that  the  jury  are 
the  judges  of  the  law,  as  well  as  of  the  facts,  and  may  upon  the  whole 
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case  detormine  tlie  grade  of  the  offense,  it  is  proper  to  add  that  the 
statement  of  law  bj  the  court  is  the  best  evidence  of  the  law,  and  that, 
viewing  it  as  evidence  only,  the  jury  are  to  be  guided  by  what  the  court 
has  said  with  reference  to  the  law. 

There  is  no  inhibition  against  a  judge  charging  the  jury  before  the  evidence 
is  introduced,  but  his  preliminary  charge  must  be  construed  with  refer- 
ence to  the  testimony  thereafter  introduced,  and  as  forming  a  part  of  the 
general  charge.    State  v.  McQee,  65  S.  C.  247,  33  S.  £.  353. 

2.  Veeenity  for  request 

It  is  a  very  general  rule  of  practice  in  criminal  and  citU  cause? 
alike/  as  to  submitting  to  the  jury  a  particular  pointy  or  particu- 
larizing or  making  more  definite  the  points  submitted,  that  partial 
nondirection^  or  omission  to  charge  as  to  a  particular  issue,  or  mere 
generalization,  indefiniteness,  ambiguousness,  and  the  like  do  not  of 
themselves  constitute  reversible  error  in  the  absence  of  a  specific 
request  for  more  specific  and  comprehensive  instructions.^ 

*For  a  general  treatment  of  this  question,  see  Civil  Trial  Brief,  2d  ed.  4uS 
ei  aeq, 

'For  some  instances,  see  People  v.  White,  118  Cal.  17,  47  Pac  771;  People 
V.  Arnold,  116  Cal.  682,  48  Pac  803;  MiUer  v.  People,  23  Colo.  93,  46 
Pac.  Ill;  MeOee  v.  State,  117  Ala.  229,  23  8o.  797;  Carroll  v.  State,  99 
Ga.  36,  25  S.  E.  680;  Crum  v.  State,  148  Ind.  401,  47  N.  £.  833;  People 
V.  Carter,  117  Mich.  576,  76  N.  W.  90;  State  v.  Broadbent,  19  Mont.  467, 
48  Pac  776;  Trujillo  v.  Territory,  7  N.  M.  43,  32  Pac  154;  State  v. 
Adama,  115  N.  C.  775,  20  S.  E.  722;  State  v.  KendaU,  54  6.  C.  192,  32  S. 
E.  300;  Whiting  v.  Duffon  (Tex.  Civ.  App.)  39  S.  W.  148;  MarahaU  v. 
State,  37  Tex.  Crinu  Bep.  450,  36  8.  W.  86. 

3.  Time  to  request. 

The  general  rule  that  requests  to  charge  should  he  presented  be- 
fore the  judge  has  charged  the  jury  does  not  impair  the  right  of  the 
accused  to  present^  after  the  charge^  and  before  the  jury  retire,  spe- 
cial requests  occasioned  by  what  has  been  charged;  or  to  present, 
after  they  have  once  retired,  special  requests  occasioned  by  their 
asking  further  instructions  before  verdict* 

^People  V.  Garhutt,  17  Mich.  9,  97  Am.  Dec.  162,  holding  as  above. 

But  Vmahle  v.  State,  1  Ohio  C.  D.  301,  holds  that  a  special  charge  applica- 
ble to  the  case  on  trial,  and  stating  the  law  correctly,  cannot  be  prop- 
erly refused  by  the  court  because  asked  for  by  the  defendants  after  the 
argument  and  general  charge  to  the  jury.  See  also  Chapman  v.  MeCor- 
mich,  86  N.  Y.  479. 

But  State  v.  Catlin,  3  Vt.  530,  23  Am.  Dec  230,  holds  that  if  the  judge  is 
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iKot  remixtded  of  his  omiasion  to  charge  upon  a  pftrticnlaar  point  before 
verdict  returned,  it  ie  not  error  for  kim  to  ref lue  to  charge  on  such 
point. 

And  State  ▼.  Bargee,  02  N.  C.  820,  holds  that  it  is  the  defendant  only,  before 
the  case  is  giren  to  the  jtuy,  that  has  the  right  to  ask  for  special  instme- 
tions.    See  also  2  nomp.  Tr.  1715. 

If  the  indictment  contains  several  counts  slating  separate  offenses,  the  court 
may,  even  at  the  dose  of  the  evidence,  be  asked  to  direct  the  jury  to  con- 
fine their  verdict  to  one  or  the  other.  People  v.  Duufi,  90  N.  Y.  104,  108, 
holdings  however,  that  it  was  not  error  to  refuse  to  charge  that  if  they 
believed  defendant  guilty,  and  were  in  doubt  as  to  which  count,  they 
should  find  him  guOty  of  the  lesser  offense. 

According  to  Bngeman  v.  £ftate,  54  N.  J.  L.  247,  23  AtL  676,  it  is  within  the 
judicial  discration  of  the  trial  court  to  settle  the  time  when  requests  to 
charge  the  jury  ehall  be  made. 

4.  Suling  on  requests;  generally. 

The  court  may  reject  a  requested  instruction  which  does  not  find 
support  in  the  evidence/  or  which  is  not  correct^^  even  though  modi- 
fication or  explanati<m  would  remove  the  defects,  and  make  it  ap- 
plicable to  the  case.' 

So,  too,  as  a  general  rule,  the  court  is  not  obliged  to  give  requested 
instructions  in  the  language  precisely  as  framed  and  submitted,  how- 
ever correct  they  may  be;  but  he  may,  in  lieu  thereof,  give  instruc- 
tions prepared  by  himself,  covering,  as  he  views  the  case,  all  the 
questions  of  law  presented  upon  which  it  is  necessaiy  and  advisable 
to  instruct  the  jury,*  unless  it  is  otherwise  expressly  provided  by  stat- 
ute.* 

But  it  is  error  to  reject  instructions  sound  in  law,  and  applicable 
to  the  evidence,®  unless  in  lieu  thereof  other  correct  instructions  so 
prepared  by  the  court  are  given,^  or  unless  the  principles  urged  are 
substantially  embodied  in  the  court's  charge  already  given.® 

^Rogers  v.  State,  117  Ala.  9,  22  So.  666;  Bugg  v.  Com.  IS  Ky.  L.  Rep.  844, 
38  8.  W.  684;  Thalheim  v.  State,  88  Fla.  160,  20  So.  938;  Smith  v.  State 
(Tex.  Crim.  App.)  43  S.  W.  794. 

An  instructiofi  asked  upon  only  a  part  of  the  evidence  is  properly  refused. 
Com.  V.  Coeseboom,  155  Mass.  298,  29  N.  E.  463. 

*JPoo{  V.  State,  87  Ga.  526, 13  S.  E.  556 ;  North  Chicago  Street  B,  Co.  v.  Wit- 

Hams,  140  Dl.  275,  29  N.  E.  672;  CarraU  v.  State,  53  Neb.  431,  73  N. 

W.  939. 
So,  a  requested  instruction  which  ignores  evidence  is   properly   refused. 

Compton  V.  State,  110  Ala.  24,  20  So.  119. 
So  also  is  an  unintelligible  instruction.    People  v.  Vereneeenedkockookhoff, 

129  Cal.  497,  68  Pac.  156,  62  Pac.  111. 
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And  a  nquested  insiniction  which  omita  a  staiutoiy  qoaliflcation  is  prop* 
erly  refused.    Lyont  ▼.  PeapU,  137  111.  002,  27  N.  £.  677. 

Where  one  accused  of  a  criminal  offense  requests  an  improper  instruction 
upon  his  character,  it  is  not  error  lor  the  court  to  neglect  to  give  any  in- 
struction upon  that  subject  State  ▼.  MoNamam,  100  Mo.  100,  13  S.  W. 
038. 

It  is  not  errcMT  for  the  court  to  state  that  a  request  by  defendant  in  a  mur- 
der trial  is  involved,  and  that  he  does  not  understand  it,  and,  upon  the 
request  being  stated  in  different  language,  to  chaige  sjb  requested.  Peo- 
ple V.  Fitgtkum,  137  N.  Y.  581«  33  N.  E.  322. 

*Mu9gn>ve  v.  Btate,  133  Ind.  207,  32  N.  E.  885;  State  ▼.  Kelly,  50  La.  Ann. 
597,  23  So.  543. 

Requested  instructions  which  need  restriction,  qualification,  or  modification 
should  be  refused;  but,  if  they  are  given,  the  court  should  not  subse- 
quently lessen  their  force  and  effect  by  restrictions,  qualifications,  or 
modifications.  Burton  v.  State,  115  Ala.  1,  22  So.  585.  See  also  State 
V.  Caddie,  35  W.  Va.  73,  12  S.  E.  1008,  holding  that  the  trial  court  is  not 
bound  to  take  each  improper  instruction  asked,  and  remodel  it  so  as  to 
make  it  good  law. 

In  Com.  V.  Trimble,  150  Mass.  89,  22  N.  E.  439,  a  prosecution  for  keeping  a 
liquor  nuisance,  it  was  held  proper  to  refuse  an  instruction  as  to  the 
meaning  of  the  worda  ''an  intoxicated  person,"  in  Mass.  Pub.  Stat.  chap. 
100,  S  Of  cl*  4>  by  referring  to  similar  language  in  chap.  207,  8  25,  pro- 
viding for  the  punishment  of  persons  "found  in  a  state  of  intoxication," 
because  the  latter  language  needed  interpretation  equally  with  the  for- 
mer. 

•People  V.  Sicarte,  118  Mich.  292,  70  N.  W.  491 ;  People  v.  Chadwiok,  7  UUh, 
134,  25  Pac.  737;  Com,  v.  McManua,  143  Pa.  64,  14  L.  B.  A.  89,  21  Ati. 
1018,  22  Atl.  761.  But  see  State  v.  AUen,  45  W.  Va.  65,  30  S.  E.  209, 
holding  that  a  party  has  a  right  to  have  his  Instructions  given  in 
his  own  language,  if  there  are  facts  in  evidence  to  support  them,  and 
they  contain  a  correct  statement  of  the  law,  and  are  not  vague,  irrele- 
vant, obscure,  ambiguous,  or  calculated  to  mislead. 

It  is  immaterial  whether  the  instructions  given  in  a  criminal  trial,  if  prop- 
er in  themselves,  are  prepared  and  asked  by  the  respective  counsel,  or 
prepared  by  the  court,  and  given  of  its  own  motion.  State  v.  Rufue, 
149  Mo.  406«  51  S.  W.  80. 

And  State  v.  Beard,  124  N.  C.  811,  32  S.  E.  804,  holds  that  the  manner  in 
which  the  law  of  the  case  shall  be  stated  to  the  jury  and  applied  to  the 
facts  is  left,  to  a  very  great  extent,  to  the  good  sense  and  sound  judg- 
ment of  the  judge  who  tries  the  case. 

The  giving  of  an  instruction  asked,  in  different  language  from  that  used  In 
the  request)  is  not  error  if  the  instruction  given  is  substantially  correct 
Com.  V.  Farrell,  160  Mass.  525,  36  N.  E.  475. 

According  to  State  v.  Luke,  104  Mo.  563,  16  S.  W.  242,  it  is  the  duty  of  the 
court,  if  it  is  dissatisfied  with  instructions  asked,  and  believes  them 
calculated  to  confuse  the  jury,  to  refuse  them,  and  give  an  appropriate 
instruction  upon  the  issue  of  fact  involved.    To  same  effect,  see  Btat€ 
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▼.  Patrick,  107  Mo.  147,  17  8.  W.  666;  State  v.  Young,  99  Mo.  666,  12 
S.  W.  879. 

^1iU8,  in  Alabama  written  requests  to  charge  must  be  disposed  of  in  the 
exact  form  presented  by  counsel,  under  Code,  8  2756.  Hooper  v.  State, 
106  Ala.  41,  17  So.  679. 

And  a  request  for  a  charge  in  a  criminal  case!,  preferred  in  writing,  as  pro- 
vided by  Ala.  Code  1896,  (  3328,  cannot  be  properly  refused  on  the 
ground  that  it  has  been  given  in  the  general  written  charge  of  the  court, 
under  S  3327,  in  view  of  the  provision  of  8  3328,  that  requested  charges 
which  are  given  shall  be  taken  by  the  jury  upon  retiring  to  consider 
their  verdict.    Orr  v.  State,  117  Ala.  69,  23  So.  696. 

^People  V.  Stryhe  (Cal.)  36  Pac.  3;  Crawford  v.  State  (Tex.  Crim.  App.)  34 
S.  W.  927;  Brooke  v.  State,  96  Ga.  353,  23  S.  E.  413;  State  v.  Thompson, 
45  La.  Ann.  969,  13  So.  392;  People  v.  Seaman,  107  Mich.  348,  65  N. 
W.  203. 

The  court  cannot  properly  withhold  instructions  demanded  by  the  evidence 
in  a  criminal  case,  because  of  the  unreasonableness  and  inconsistency  ol 
the  testimony  on  which  the  requests  are  based.  Hayes  v.  State  (Tex. 
Crim.  App.)  39  S.  W.  106. 

Requested  instructions  which  are  pertinent  and  dear  should  be  given,  and 
others  of  a  more  general  nature  should  not  be  substituted  therefor. 
State  V.  McCann,  16  Wash,  249,  271,  47  Pac.  443,  49  Pac.  216. 

^People  V.  Lev^perle,  94  Cal.  45,  29  Pac.  709;  State  v.  Stout,  49  Ohio  St.  270, 
30  N.  £.  437;  State  v.  RoUnson,  35  S.  C.  340,  14  S.  E.  766;  State  v. 
Freidrich,  4  Wash.  204,  29  Pac.  1055,  31  Pac.  332;  Lee  v.  State,  56  Ark. 
4,  19  S.  W.  16;  Territory  v.  Lermo,  8  N.  M.  566,  46  Pac.  16. 

Where  the  trial  court  throws  aside  all  instructions  requested,  and  prepares 
written  instructidhs  of  its  own,  they  must  fairly  instruct  the  jury  on  all 
legal  questions  involved  in  the  case;,  and  it  must  appear  that  no  injury 
is  done  to  the  defeated  party  by  the  refusal  of  his  requests.  Wacaser 
V.  People,  134  Dl.  438,  25  N.  E.  564. 

In  People  v.  Johnson,  139  N.  Y.  358,  34  N.  E.  920,  it  is  held  that  a  request 
in  a  murder  trial  to  charge  that  if  the  jury  believe  that  after  the  defend- 
ant was  struck  upon  the  head  with  a  dub,  by  a  person  assaulted  by  him 
immediatdy  before  the  commission  of  the  crime  charged,  he  was  dazed, 
or  his  mind  became  in  such  a  condition  that  he  did  not  realize  what  he 
did  after  that,  that  he  was  not  responsible  for  his  acts,  and  that  they 
must  acquit  him, — ^is  substantially  complied  with  by  a  charge  to  the 
effect  that  if  the  jury  come  to  the  oondusion  that  the  blow  affected  the 
defendant's  mind  so  that  he  did  not  know  the  nature  of  the  act  which 
he  was  doing,  he  is  not  guilty. 

*Ihat  refusal  of  the  court  to  give  a  requested  charge  is  not  error  where  it 
has  been  substantially  embodied  in  a  preceding  instruction  already 
given,  see  Boss  v.  State,  8  Wyo.  351,  57  Pac  924;  Miller  v.  State,  29 
Nd).  437,  45  N.  W.  451;  Waiers  v.  State,  117  Ala.  108,  22  So.  490;  Peo- 
pie  V.  Sohmitt,  106  Cal.  48,  39  Pac  204;  State  v.  LaOrangc,  94  Iowa, 
60,  62  N.  W.  664;  State  v.  Booker,  123  N.  C.  713,  31  S.  E.  376;  Battle 
▼.  State,  105  Ga.  703,  32  S.  E.  160;    Com.  v.  Magoon,  172  Mass.  214,  51 


616  CBIKIlfAl.    TSUX    BBISF. 

N.  E.  1062;  BUU0  ▼.  Burlinffame,  146  Ma  207.  48  a  W.  72;  8taU  T. 
Bowser,  21  Mont  133,  63  Pftc  179;  HiU  r.  Com.  96  Va.  489,  31  8.  K 
805;  Jodbmm  ▼.  Com.  17  Ky.  L.  Rep.  1197,  84  S.  W.  14;  Brown  ▼.  State, 
62  N.  J.  L.  666,  42  Att.  811;  People  ▼.  Hatmigan,  42  App.  Di^.  617,  58 
N.  Y.  Supp.  703;  Johmeon  v.  iSftato,  100  TemL  264,  45  8.  W.  436;  State  r. 
Bingham,  42  W.  Va.  234,  24  a  K  883;  Fielder  ▼.  State  (Tcac  Grinu 
App.)  49  a  W.  378. 

But  the  refasftl  of  an  appropriate  iastmctioii  ia  not  jiutilled  in  a  close 
case,  becauee  oorered  hj  other  inetructions  wMdi  were  given,  where  it 
applies  the  oonreet  l^gal  doetrine  direetly  and  more  clearly  to  the  par- 
ticular cireumstanoea  of  the  eaaa  Adame  ▼.  People,  179  HL  633,  64  K. 
£.  296. 

In  People  t.  Bartkleman,  120  Cal.  7,  52  Pae.  112,  it  was  held  that  a  state- 
ment that  the  court  refused  certain  instructions  asked  by  one  of  the 
parties  because  thcj  had  been  given  in  other  instnicticms  was  unneces- 
sary in  a  criminal  action,  under  Cal.  Pen.  Gode^  (  1137,  providing  that 
the  jury  can  take  into  their  room  only  the  instructions  which  have  been 
given. 

As  to  marlcing  requested  instructions  "given"  or  "refused,"  as  required  by 
sUtute,  see  CivU  Trial  Briet  2d  ed.  418  ee  aeq. 

5.  «— complex  reqneit. 

When  instructions  are  asked  in  the  aggregate,  or  propositions  are 
presented  as  one  request,  the  whole  may  properly  be  rejected  by  the 
court,  if  there  is  anything  objectionable  in  either  of  Ihem.^ 

^Pearoe  v.  State,  116  Ala.  115,  22  60.  502;  Oliver  v.  State,  38  Fla.  48,  20 
60.  803;  Kelly  v.  State,  51  Neb.  572,  71  N.  W.  209;  United  Statee  T. 
Mueeer,  4  Utah,  153,  7  Pac  389. 


6.  —  modif ying,  limiting,  and  qualifying  requests. 

The  court  has  power  to  modify,  limits  and  qualify  a  request  to 
charge,  so  as  to  obviate  objections  raised,  and  conform  the  instruc- 
tion to  its  own  view  of  the  law  ;*  but  it  cannot  be  demanded,  as  mat- 
ter of  rights  that  the  court  do  this,  for  the  court  may,  if  it  is  con- 
sidered desirable,  reject  the  requested  instruction.^  But  the  qualifi- 
cation of  an  instruction  asked  is  error,  if  thereby  the  force  of  the 
instruction  is  essentially  changed,^  or  if  there  is  no  evidence  in  the 
case  upon  which  to  base  the  qualification.^ 

^People  V.  Sherman  (Cal.)  32  Pac  879;  Befimen^eid  v.  Com.  15  Ky.  L. 
Rep.  321,  22  8.  W.  1020;  Smith  v.  State,  75  JIRm.  542,  23  So.  260; 
Stroiher  v.  State,  74  Miss.  447,  21  So.  147;  Lawhead  v.  State,  40  Neb. 
607,  65  N.  W.  779;  State  v.  Rollins,  113  N.  C.  722,  18  S.  R  394;  State 
V.  Workman,  39  S.  C.  151,  17  S.  E.  694. 

Wliere  the  force  of  an  instruction  which  is  requested  and  is  proper  in  itself 
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is  not  dkaoged  hj  mn  addition  made  to  it  by  the  court,  there  is  no  error 
in  the  mere  fact  of  making  the  addition.  Wilson  ▼.  Btate,  30  Fla.  234^ 
17  L.  R.  A.  654.  11  So.  556. 

Bo,  the  court  properly  modifies  a  requested  instruction  that  the  verbal  ad- 
missions of  a  party  should  be  received  with  ''great  caution,"  by  striking 
out  the  word  "great,''  as  Cal.  Code  Civ.  Proc  S  2061,  authorixing  an  in- 
struction on  that  subject,  does  not  use  such  word.  People  v.  Van  Hom^ 
119  Cal.  323,  51  Pae.  538. 

And  the  court,  in  giving  a  requested  instruction  upon  the  necessity  of  the 
establishment  beyond  a  reasonable  doubt  of  each  essential  and  independ- 
ent fact  in  a  series  of  facts  relied  upon  to  convict  an  accused,  may  omit 
a  portion  thereof  which  is  calculated  to  confuse  the  minds  of  the  jury,, 
although  not  actually  in  conflict  with  the  other  portions,  and  not  enun- 
ciating a  wrong  principle.    People  v.  BmUK,  106  Cal.  73,  39  Pac.  40. 

A  request  for  an  instruction  as  to  a  rule  of  law  should,  if  granted,  be  ac- 
companied with  such  comments  as  will  enable  the  juiy  to  apply  the  rule 
to  the  facts  which  are  daimed  to  be  proved  in  the  ease.  State  v.  Duffy, 
66  Conn.  551,  34  Atl.  497. 

And  that  a  requested  charge  which  is  erroneous  may  be  explained  by  the 
court  after  it  is  given,  see  WUUama  v.  State,  113  Ala.  58,  21  So.  463. 

That  a  court  has  as  much  right  to  limit  requests  for  instructions  to  a 
proper  number  as  to  limit  argument  within  proper  limits,  and  should  de 
so  with  proper  caution  to  avoid  injustice,  see  Mahry  v.  State,  71  Miss. 
716,  14  So.  267. 

"Bee  eupra,  I  4,  note  3. 

"So  held  in  Young  v.  State,  24  Fla.  147,  3  So.  881,  unless  the  instruction  ia 
not  pertinent,  or  unless  the  charge  merely  states  the  law  to  cover  the 
case  more  fully. 

According  to  Owen  v.  State,  89  Tenn.  704,  16  8.  W.  115,  where  the  charge 
given  is  incomplete  or  not  sufficiently  full,  and  accused  is  entitled  to 
have  added,  as  written,  a  proper,  dear,  and  concise  addition  and  expla- 
nation of  the  charge  given,  it  is  error  to  give  to  the  jury  what  the  court 
considers  to  be  its  meaning  or  substance  when  "boiled  down.'' 

*Benny field  v.  Com.  13  Ky.  L.  Rep.  446,  17  S.  W.  271;  Castro  v.  State  (Tex. 
Crim.  App.)  40  S.  W.  985. 

Thus,  it  is  improper  to  add  to  an  instruction  for  defendant,  that  he  was 
justified  in  shooting  to  save  his  own  life,  the  restriction  "in  case  he  was 
on  the  plantation  road,  and  had  a  right  to  be  there,"  where  the  evidence 
tends  to  show  that  the  difficulty  between  defendant  and  deceased  b^|;an 
on  a  plantation  road  on  the  place  where  th^  both  resided,  and  that 
after  they  had  left  the  road  it  became  necessary  for  the  defendant  ta 
shoot  deceased  in  self-defense.    Maiden  v.  St€ite  (Miss.)  11  So.  488. 

And  it  is  error  for  the  court  to  diminate  from  a  requested  instruction  in 
a  prosecution  for  seduction  requiring  an  acquittal  if  the  prosecutrix  was 
prompted  by  lust  or  fear,  the  conduding  portion  that  she  must  have  re- 
lied on  a  promise  of  marriage,  and  on  that  alone,  where  there  is  evidence 
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that  she  was  influenced  partly  at  least  by  fear  or  luat^    Bamea  ▼.  Btate, 
37  Tex.  Crim.  Rep.  320,  39  &  W.  684. 

7.  Beqniring  charge  to  be  in  writing. 

In  many  of  the  states  statutes  or  constitutional  provisions  make  it 
the  duty  of  the  court  to  reduce  to  writing  the  charge  or  general  in- 
structions to  the  jury,*  if  requested  by  the  prosecuting  officer  or  the 
prisoner;*  and  when  so  required  to  be  in  writing,  oral  instructions 
are  generally  held  to  be  fatal  to  a  conviction,^  unless  the  defendant 
consents  to  their  being  given  orally.* 

'Thus,  in  Wisconsin  the  judge  must,  before  giving  the  same  to  the  jury,  re- 
duce to  writing  and  give  as  written  his  charge  and  instructions  to  the 
jury,  unless  a  written  charge  be  waived  by  counsel  at  the  commencement 
of  the  trial,  and  except  that  the  charge  or  instruction  may  be  given  or- 
ally if  taken  down  by  the  official  stenographer.  Sanborn  ft  Berryman, 
Anno.  SUt.  (Wis.)  1898,  S  2853. 

Under  the  Tennessee  statute  (Shannon's  Code,  §  7187)  directing  that  the 
judge  reduce  his  decision  on  tendered  propositions  to  writing,  he  is  not 
required  to  read  to  the  jury  any  propositions  to  which  he  does  not  as- 
sent.   Foutch  V.  State,  100  Tenn.  334,  45  S.  W.  678. 

'For  instances,  see  Mills's  (Colo.)  Anno.  Stat.  S  1468,  as  applied  in  Brad- 
ford V.  People,  22  Colo,  157,  43  Pac.  1013. 

In  Florida  the  judge  may  charge  orally  in  trials  for  offenses  not  piinish- 
able  capitally,  if  he  is  not  requested  by  the  state  or  the  prisoner  before 
the  close  of  the  evidence  to  charge  in  writing.  Luster  v.  State,  23  Fla. 
330,  2  So.  690. 

^People  V.  Maw,  45  Cal.  254;  Stetoart  v.  State,  50  Mias.  587;  Ehrlieh  v. 
State,  44  Neb.  810,  63  N.  W.  35;  Territory  v.  Lopez,  3  N.  M.  150,  2  Pac 
364;  Earkey  v.  State,  33  Tex.  Crim.  Rep.  100,  25  S.  W.  291;  Territory 
V.  Kennedy,  1  Ariz.  506, 25  Pac  517;  Leonardo  v.  Territory,  I  N.  M.  291. 
And  see  Civil  Trial  Brief,  2d  ed.  420  et  aeq. 

*People  V.  Kearney,  43  Cal.  383. 

For  statements  of  the  rules  as  to  instructions  with  reference  to  the  style, 
clearness,  deftniteness,  and  the  like,  which  are  applicable  equally  to 
civil  and  criminal  causes,  see  Civil  Trial  Brief,  2d  ed.  425-433. 

8.  Presence  of  jnry  at  discnssion. 

The  judge  may  in  his  discretion  require  the  jury  to  retire  daring 
tJie  argument  of  instructions.^ 

^Casey  v.  State^  37  Ark.  67. 

9.  Beading  from  books. 

The  reading  of  tex^books  and  reports  to  the  jury,  and  charging 
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extracts  tlicrefrom  as  part  of  the  law  applicable  to  the  case/  or  the 
refusal*  to  do  so,  is  discretionary. 

What  is  read  is  subject  to  the  same  rules  as  any  other  part  of  tho 
charge. 

estate  r.  Baldwin,  36  Kan.  1,  12  Pae.  318;  People  y.  yiles,  44  Mich.  606,  7 
N.  W.  192.    Subject  of  courBe  to  such  qualification  as  any  statute  re- 
quiring instructions  to  be  drawn  up  in  writing  may  add. 

People  y.  Minnaugh,  131  N.  Y.  563,  29  N.  E.  760,  holds  that  it  is  no  ground 
for  exception  that  the  trial  judge,  in  stating  the  law  on  a  certain  sub- 
ject, did  so  hy  reading  the  doctrine  to  the  jury  from  a  reported  case,  if 
the  doctrine  as  read  was  sound  and  applicable  to  the  facts. 

'Houser  y.  State,  68  Ga.  78. 

But  instructions  taken  from  the  reports  of  states  haying  statutes  dissimilar 
to  those  of  the  state  where  a  criminal  trial  is  had  should  not  be  giyen. 
Ritchey  y.  People,  23  Colo.  314,  47  Pac.  272,  384. 

In  People  y.  Wessel,  98  Cal.  352,  33  Pac.  216,  a  prosecution  for  rape,  in 
which  the  principal  testimony  was  that  of  the  prosecutrix,  who  was  an 
infant,  it  was  held  that  defendant  had  no  right  under  Cal.  Const,  art. 
6,  S  19,  to  haye  long  statements  from  a  text-book,  as  to  the  testimony  of 
children,  giyen  as  an  instruction. 

10.  Withdrawing  evidence. 

It  is  not  too  late  after  argument  is  closed,  for  the  party  who  has 
given  improper  evidence  to  call  upon  the  judge  to  charge  the  jury 
that  it  was  illegally  admitted,  and  should  be  disregarded  by  them.* 

The  court  may  properly  refuse  an  instruction  withdrawing  from 
the  consideration  of  the  jury  evidence  which  tends  to  prove  an  ir- 
relevant and  immaterial  fact,  as  well  as  one  material  and  relevant; 
but  it  should  not  refuse  an  instruction,  properly  framed,  limiting 
the  consideration  of  such  evidence  by  the  jury  to  its  legitimate  pur- 
pose.* 

%  Thomp.  Trials,  1711,  t  2354,  disapproying  Earrison  y.  Young,  9  Ga.  359, 
866.  But  whether  such  instruction  will  cure  the  error  is  another  ques- 
tion. 

*Roher9on  y.  State,  40  Fla.  509,  24  So.  474. 


11.  Taking  exception. 

It  is  too  late  to  except  to  the  charge  after  the  jury  have  retired.' 
But  it  is  within  the  discretion  of  the  court  to  correct  an  error,  and 

therefore  to  allow  an  exception  to  refusal,  at  any  time  when  not  too 

late  to  recall  the  jury  for  further  instructions.* 

^Moeti  v.  People,  86  K.  Y.  873,  and  cases  cited;  People  v.  Bragle,  88  N.  Y* 
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685,  42  Am.  Eep.  269,  Orenuling  10  Abb.  N.  C.  SOO;  JfofTiMm  ▼.  8tat^ 

(Fla.)  28  8o.  97;  Magee  ▼.  State  (Tex.  Crixn.  App.)  43  S.  W.  98,  512. 

And  see  Civil  Trial  Brief,  2d  ed.  272. 
And  exceptions  to  the  refusal  of  inatructions  are  too  late  under  the  Kew 

Hampshire  court  rule  64,  when  taken  after  the  return  of  the  Tcxdiet. 

State  ▼.  aaie,  69  N.  H.  667«  39  AU.  975. 
But  State  r,  Pirlot,  20  R.  L  273,  38  Atl.  666,  holds  that  a  defendant  ia  en* 

titled  to  except  to  an  instruction  allowed  after  the  jury  have  retired^ 

when  he  had  no  opportunity  to  exoqit  before  their  retirement. 

^People  ▼.  Hovey,  92  N.  Y.  554,  AfDrming  29  Hun,  382. 

II.    ACCOKPLIGE  AS  WITNESS. 

12.  Heceisity  of  eorrobontioiL 

The  accused  against  whom  the  testimonj  of  an  accomplice  has  beeik 
received  has  a  right  to  have  the  jury  instructed  that  a  conviction 
cannot  be  had^  on  the  testimony  of  an  accomplice  alone,'  but  that 
there  must  be  other  evidence  tending  to  connect  the  accused  with  th& 
crime^  so  that  his  conviction  will  not  rest  entirely  upon  the  testimony 
of  the  accomplice.^ 

'An  instruction  that  the  jury  "ought  nof  to  convict  on  the  uncorroborated 
testimony  of  an  accomplice  is  a  sufficient  direction  to  them  "not  to  con- 
vict" on  such  testimony.    State  v.  Velaon,  59  Kan.  776,  52  Pac  868. 

The  use  of  the  words  "only''  and  "alone"  in  charging  a  jury  in  a  criminal 
case  that  a  conviction  cannot  be  had  upon  the  testimony  of  an  aooom- 
plice,  unless  corroborated  by  other  evidence,  as  provided  by  Iowa  Code- 
1893,  S  4559,  is  not  erroneous,  since  such  words  are  implied  in  the  stat- 
ute itself.    State  v.  Smithy  106  Iowa,  701,  77  N.  W.  499. 

"N.  Y.  Code  Grim.  Proe.  (  399.    See  also  10  Crim.  L.  Mag.  172. 

An  instruction  in  the  language  of  the  Arkansas  statute,  that  a  conviction 
cannot  be  had  in  aqy  case  of  felony  on  the  testimony  of  an  accomplice^ 
unless  corroborated  by  other  evidence  tending  to  connect  defendant  with 
the  commission  of  the  offense;  and  that  the  corroboration  is  not  suf* 
ficient  if  it  merely  shows  that  the  offense  was  committed  and  the  qt^ 
cumstances  thereof,  although  correct,  is  properly  refused,  where  an  in- 
struction has  been  given  that  the  testimony  of  the  accomplice  must  be 
corroborated  by  other  testimony  tending  to  connect  defendant  with  the 
commission  of  the  crime,  and  that  it  is  not  necessary  that  such  eridcnce- 
be  corroborated  on  "every  point  on  which  the  accomplice  has  testified;'^ 
but  that  if  the  jury  bdieve  that  he  is  corroborated  as  to  the  commission 
of  the  crime,  and  on  any  point  tending  to  connect  defendant  with  the 
crime,  and  the  evidence  with  such  corroboration  is  sufficient  to  satisfy 
their  minds  beyond  a  reasonable  doubt  that  defendant  ia  guilty,  they 
will  be  authorized  so  to  find.    Kent  v.  State,  64  Ark.  247,  41  S.  W.  849» 

In  People  v.  Compton,  123  Cal.  403,  56  Pac  44,  an  instruction  that  a  con* 
▼ietion  may  be  had  on  the  testimony  of  an  accomplice,  if  the  eorrobora* 
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tive  evidence  tends  "in  any  way''  to  connect  defendant  with  the  commis- 
sion of  the  crime,  is  held  erroneous,  as  the  corroborative  evidence,  to  be 
sufficient,  must  tend  to  show  this  connection  when  standing  alone,  with- 
out the  aid  of  the  testimony  of  the  accomplice. 

And  in  People  v.  Lynch,  122  Cal.  601,  65  Pac.  248,  it  was  held  that  an  in- 
struction on  a  criminal  trial  that  if  the  jury  believe  .that  an  accomplice 
has  testified,  and  believe  beyond  a  reasonable  doubt,  from  his  testimony, 
that  defendant  is  guilty  as  charged,  and  then,  in  connection  therewith, 
believe  from  the  evidence,  outside  of  that  which  tends  to  connect  defend- 
ant with  the  commission  of  the  offense,  other  than  shown  in  the  commis- 
sion itself  and  the  circumstances  thereof,  they  must  find  defendant  guil- 
ty,—does  not  sufficiently  point  out  the  rule  that  a  conviction  cannot  be 
had  on  the  uncorroborated  evidence  of  an  acoompliee,  or  show  the  de- 
gree of  proof  which  is  sufficient  as  corroborative  of  that  of  the  accom- 
plice. 

In  Iowa  the  statute  (Code  1873,  9  4559)  is  to  the  effect  that  a  conviction 
cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  he  is  corrob- 
orated by  other  evidence  tending  to  connect  defendant  with  the  crime 
charged,  and  the  ^corroboration  is  not  sufficient  if  it  merely  show  the 
commission  of  the  offense  or  the  circumstances  thereof;"  and  the  omis- 
sion of  all  reference  to  "the  circumstances"  in  a  charge  embodying  this 
statute  renders  it  erroneous.  State  v.  Bmith,  102  Iowa,  656,  72  N.  W. 
279. 

But  the  omission  of  the  word  "the,"  immediately  before  the  words  "circum- 
stances thereof,"  is  not  bad  on  the  ground  that  such  omission  implies 
that  less  than  all  the  circumstances  would  not  be  sufficient  corrobora- 
tion.   Btate  V.  Rueeelh  90  Iowa,  493,  58  N.  W.  890. 

And  an  instruction  in  a  murder  trial  that  a  conviction  cannot  be  had  on 
the  uncorroborated  testimony  of  an  accomplice  is  not  erroneous  in  not 
specifying  in  what  particular  the  evidence  of  such  accomplice  must  be 
oorroborated.    State  v.  Jaekaan,  103  Iowa,  702,  73  N.  W.  467. 

A  charge  on  accomplice's  testimony  need  not  state  that  corroborative  testi- 
mony must  tend  directly  and  immediately  to  connect  defendant  with  the 
commission  of  the  crime,  where  the  evidence  outside  the  accomplice's 
testimony  is  sufficient  of  itself  to  sustain  the  convietion.  Weat  v.  State 
(Ter.  Crim.  App.)  33  S.  W.  227. 

But  an  instruction  that  if  the  state  relies  for  a  conviction  upon  the  testi- 
mony of  a  witness  for  defendant,  the  jury  must  require  corroboration 
before  they  are  authorized  to  convict,  is  misleading,  where  they  are  not 
told  that  the  same  rule  does  not  apply  to  the  witness  where  her  testi- 
mony is  in  favor  of  defendant.  Josef  v.  State,  34  Tex.  Crim.  Rep.  446, 
30  S.  W.  1067,  Reversed  on  rehearing,  29  S.  W.  774. 

^People  V.  Everhardt,  104  N.  Y.  691,  11  N.  E.  62,  Affirming  5  N.  Y.  Crim. 
Rep.  91;  Territory  v.  Jfeligh  (Ariz.)  10  Pac.  367;  Lumpkin  v.  State,  68 
Ala.  56.  Contra,  Btate  v.  Jones,  64  Mo.  391 ;  Bacon  v.  State,  22  Fla.  61 ; 
People  V.  O'Brien^  60  Mich.  8,  26  N.  W.  795.  And  see  State  v.  Donnelly, 
130  Mo.  642,  32  S.  W.  1124;  State  v.  Sprague,  149  Mo.  409,  60  S.  W.  901. 

According  to  Com.  v.  Wilson,  152  Mass.  12,  25  N.  E.  16,  it  is  a  general  rule 
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ot  practice  in  MassachuBetU  to  adviee  the  jury  not  to  convict  upon  the 
nncoirdbonted  testimony  of  an  accomplice,  but  it  is  not  a  rule  of  law; 
and  it  is  not  error  in  law  for  the  Judge  to  refuse  so  to  advise  the  jury. 
See  also  Com.  ▼.  BUh&p,  165  Mass.  148,  42  N.  E.  560;  Com,  v.  Clune,  162 
Mass.  206^  88  K.  E.  435. 

IS.  Kutrial  corroboration. 

Two  or  more  accomplices  cannot  corroborate  each  other  within  tLe 
rule;  but  each  requires  the  same  corroboration  as  if  there  were  but 
one.* 

^United  8tate$  ▼.  Hing,  35  Fed.  272,  with  note;  Biate  v.  Williamson,  42 
Conn.  261. 

And  it  is  error  to  charge  that  a  certain  witness  is  an  accomplice,  and  that 
a  conviction  may  be  had  on  his  testimony  if  properly  corroborated  by 
other  evidence,  without  charging  that  one  accomplice  cannot  corroborate 
another,  where  the  only  corroborative  evidence  upon  which  a  conviction 
could  properly  be  based  in  the  testimony  of  one  who,  according  to  the 
accomplice's  testimony,  was  also  an  accomplice.  McConnell  ▼.  State 
(Tex.  App.)  18  S.  W.  645. 

But  a  charge  which  states  in  effect,  although  not  in  distinct  terms,  that 
one  accomplice  cannot  corroborate  another,  is  correct.  Stevens  v.  State 
(Tex.  Crim.  App.)  49  S.  W.  105. 

14.  Who  are  aocomplices. 

To  constitute  one  an  accomplice  he  must  have  participated  in  the 
criminal  intent.* 

A  person  who  co-operates  with  the  accused  in  the  commission  of 
an  offense,  for  the  sole  purpose  of  securing  evidence  against  him,  is 
not  an  accomplice.' 

^Btate  V.  MoKean,  36  Iowa,  343, 14  Am.  Rep.  530. 

Thus,  where,  in  a  prosecution  for  burglary,  prosecutor  testified  that  he  took 
defendant  to  his  place  of  business,  and  there  stated  to  him  that  if  he 
would  bring  back  the  goods,  he  would  let  him  go,  but  if  he  did  not»  he 
would  hand  him  over  to  the  sheriff;  that  defendant  was  then  told  what 
had  been  stolen,  and  said  he  would  go  and  bring  back  all  he  had,  and 
did  return  the  goods, — failure  of  the  court  to  charge  that  the  prosecutor 
was  an  accomplice,  and  as  to  the  law  relative  to  an  accomplice's  testi- 
mony, was  error.    Campbell  v.  State  (Tex.  Crim.  App.)  57  S.  W.  288. 

So,  in  Lattimore  v.  State  (Tex.  Crim.  App.)  57  S.  W.  644,  a  trial  for  for- 
gery, one  of  the  witnesses  for  the  state  testified  that  at  the  instance  of 
defendant  he  paid  the  note  alleged  to  have  been  forged,  cut  off  the  al- 
leged forged  signatures  and  gave  them  to  the  parties  whose  signatores 
they  purported  to  be,  with  the  request  that  they  say  nothing  about  the 
matter,  nor  report  it,  and  that  he  did  not  say  anything  to  the  grand 
jury  because  he  did  not  want  defendant  disturbed  whUe  in  his  employ. 


XLn. ^rarSTBUCTING  THE  JURY.  623 

And  it  was  held  that  the  ooiirt  should  have  instructed  the  jury  either 
that  the  witness  was  an  accomplice,  or  have  defined  "accomplices/'  and 
charged  them  that  if  they  helieved  the  witness  an  accomplice,  then  his 
uncorroborated  eridence  was  not  sufficient  to  convict. 

But  in  People  v.  Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128,  a  prosecution  for 
the  sale  of  lottery  tickets,  the  principal  witness  for  the  People,  a  de- 
tective, having  purchased  tickets  from  defendant,  it  was  held  that  he 
was  not  an  accomplice,  "since  he  purchased  the  tickets  to  detect  and 
punish  a  crime,  and  not  with  intent  to  aid  in  committing  one."  See 
same  case  reported  below,  20  Hun,  461,  466,  for  fuller  discussion  of  same 
question. 

In  Wright  v.  State,  7  Tex.  App.  675,  32  Am.  Sep.  599,  the  witness  had  as- 
sociated himself  with  a  band  of  horse  thieves  for  the  purpose  of  convict- 
ing them.  It  was  held  that  if  he  had  co-operated  with  defendant  with 
criminal  intent  he  was  an  accomplice,  but  if  for  the  sole  purpose  of  de- 
tecting crime  he  was  not. 

Keith  V.  State,  38  Tex.  Grim.  Rep.  678,  44  S.  W.  847,  holds  that  an  instruc- 
tion on  the  law  of  accomplices  is  not  required  on  a  trial  for  giving  away 
whisky  on  election  day,  because  the  party  to  whom  the  whisky  was  given 
testified,  as  he  is  not  an  accomplice. 

And  Bolton  v.  State  (Tex.  Grim.  App.)  43  S.  W.  984,  holds  that  an  instruct 
tion  in  regard  to  the  distinction  between  an  accomplice  and  a  principal 
is  not  required,  on  a  prosecution  for  selling  intoxicating  liquors,  against 
the  owner  of  the  liquors  sold,  because  the  sale  was  made  by  an  employee 
when  defendant  was  not  present,  as  all  are  principals  in  cases  of  misde- 
meanor. 

In  Parker  v.  State,  40  Tex.  Crim.  Rep.  119,  49  S.  W.  80,  it  was  held  that 
a  charge  on  accomplice  testimony  and  the  necessity  of  its  corroboration 
need  not  be  given  in  respect  to  the  testimony  of  a  fellow  prisoner  to 
whom  the  defendant  confessed  that  he  had  committed  the  murder  for 
the  purpose  of  robbery,  and  told  him  where  he  had  concealed  the  money 
taken,  when  he  did  not  agree  to  do  any  act  in  reference  to  it,  and  no 
money  was  found  at  the  place  indicated. 

•Bt,  Charles  v.  O'Mailey,  18  HI.  407,  412;  Reg,  v.  Mullina,  3  Cox  C.  C.  526, 
531.  And  in  State  v.  McAfee,  148  Mo.  370,  50  S.  W.  82,  it  is  held  that 
the  precautionary  instruction  applicable  to  accomplice  testimony  is  not 
necessary  with  reference  to  the  testimony  of  a  witness  who  testifies  that 
he  pretended  simply  to  engage  with  defendant  in  a  robbery,  for  the  pur- 
pose of  betraying  him  to  the  officers,  and  the  defendant  denies  that  the 
occurrence  in  question  took  place. 

Thus  one  who  buys  stolen  goods  from  the  thief,  under  advice  of  an  officer, 
for  the  purpose  of  detecting  the  thief,  is  not  an  accomplice.  People  v. 
Barrio,  49  Cal.  342.  And  a  detective  who  gains  the  confidence  of  defend- 
ant charged  with  having  counterfeit  coin,  l^  professing  himself  one  of 
the  brotherhood  and  purchasing  counterfeits  from  him,  is  at  most  but 
a  feigned  aooomplice.    People  v.  FarreU,  30  Cal.  816. 

In  Campbell  ▼.  Com,  84  Pa.  187,  197  (murder),  defendant  was  a  member  of 
the  so-called  "Mollie  Maguires."    A  detective  entered  the  organizatioa 
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for  the  purpose  of  bringing  criminab  to  juatice,  and  aided  and  adTiaed 
those  who  were  about  to  commit  crimes.  And  it  was  held  that  he  was 
not  an  accomplice. 

A  woman  who  submits  to  a  criminal  abortion  is  not  an  accomplice;  she  is 
guilij  of  a  distinctly  different  crime.  People  ▼.  Vedder,  98  N.  Y.  630; 
Com.  r.  Boynton,  116  Mass.  343;    Watson  v.  State,  9  Tex.  App.  237. 

Nor  is  the  receiver  of  stolen  goods  an  accomplice^  in  a  case  of  burglarioiu 
larceny.    State  v.  Hajfden,  45  lowa^  11. 

So,  where  the  law  forbids  the  sale  of  certain  articles,  a  purchaser  is  not  an 
accomplice.    Onondaga  Exeiee  Comn,  v.  Backus^  29  How.  Pr.  33. 

In  Com.  v.  Douming,  4  Gray,  29,  a  prosecution  for  selling  liquor  in  violation 
of  law,  the  sole  witness  purchased  of  defendant;  and  it  was  held  that  he 
was  not  an  accomplice.  See  also  Com,  v.  Willard,  22  Pick.  476,  holding 
that  where  the  legislature  forbids  the  selling,  but  is  silent  as  to  buying, 
the  latter  is  not  a  crime^  nor  the  buyer  an  accomplica 

And  Barrington  v.  State,  36  Ala.  236,  a  prosecution  for  selling  liquor  to  a 
slave,  holds  that  neither  the  purchaser  nor  one  participatii^  in  the  pur- 
chase can  be  deemed  the  accomplice  of  the  seller. 

16.  Seqnudtd  eogency  of  eyidenca. 

In  determining  whether  a  witness  is  an  accomplice^  as  needing 
corroboration,  the  jury  may  regard  him  as  an  accomplice  without 
proof  beyond  a  reasonable  doubt^ 

The  corroborative  evidence  need  not  of  itself  be  sufficient  to  show 
the  commission  of  the  crime,  nor  connect  the  defendant  with  it;  nor 
need  it  be  wholly  inconsistent  with  the  theory  of  the  defendant's 
innocence.  It  is  enough  if  it  tends  to  connect  the  defendant  with  thd 
commission  of  the  crime.' 

The  sufficiency  of  the  corroboration  is  a  question  for  the  jury.' 

^Com.  ▼.  Ford,  111  Mass.  394,  holding  it  reversible  error  to  instruct  the  jury 
that  a  certain  witness  was  not  to  be  regarded  as  an  accomplice  unless  he 
was  "an  admitted  accomplice,  or  proved  to  be  so  beyond  a  reasonable 
doubt."  The  court  said  that  it  was  a  question  for  the  jury,  and  also 
added  that  "whatever  tends  to  show  that  he  is  in  any  way  implicated 
may  be  considered  by  the  jury  in  determining  what  credit  they  will  give 
to  his  testimony,  even  if  it  does  not  show  that  he  was  strictly  an  accom- 
plice." 

.  ^People  V.  EUiott,  106  N.  Y.  288, 12  N.  E.  602,  Reversing  5  N.  T.  Crim.  Rep. 
204;  Lumpkin  v.  State,  68  Ala.  56;  State  ▼.  BUI,  01  Mo.  423,  4  8.  W. 
121. 

*Com.  V.  Boknee,  127  Maao.  424,  34  Am.  Hep.  391 ;  People  ▼.  Everhardt,  104 
K  Y.  591,  11  N.  K  62,  Affirming  5  N.  Y.  Grim.  Bep.  91. 

But  whether  the  evidence  is  sufficient  to  go  to  the  jury  is  a  question  for  the 
court.    See  ante.  Division  XL. 
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III.  Accused  as  witness. 

18.  Interest  as  bearing  on  credibility. 

Where  the  accused  has  testified  in  his  cwn  behalf,  it  is  proper  to 
instruct  the  jury  that,  while  the  defendant's  testimony  is  to  be  con- 
sidered as  that  of  any  other  witness,  yet  they  should,  in  determining 
his  credibility,  consider  the  fact  that  he  stands  charged  with  a  crim* 
iaal  offense,  and  is  therefore  an  interested  party.* 

^People  v.  Crowley,  102  N.  Y.  234,  6  N.  £.  384;  Anderson  v.  Btaie,  104  Ind. 
467,  4  N.  £.  63;  HamUton  v.  Biate^  62  Ark.  643,  36  8.  W.  1064;  People 
V.  Herriek,  69  Mich.  663,  26  N.  W.  767 ;  Norria  ▼.  State,  87  Ala.  86,  6 
So.  371;  People  v.  Callaghan,  4  Utah,  49,  6  Pac  49;  People  v.  Hitchcock, 
104  Cal.  482,  38  Pac.  198;  State  t.  Fiake,  63  Conn.  388,  28  Ail.  672; 
Sieheri  ▼.  People,  143  HI.  671,  32  N.  E.  431;  State  t.  Young,  104  Iowa, 
730,  74  N.  W.  693;  State  y.  Wiggins,  60  La.  Ann.  330,  23  So.  334,  and 
cases  cited;  People  y.  Resh,  107  Mich.  261,  66  N.  W.  99;  State  y.  Sum- 
mar,  143  Mo.  220,  46  8.  W.  264;  Diaon  y.  State^  46  Neb.  298,  64  N.  W. 
961 ;  Faulkner  y.  Territory,  6  N.  M.  464,  30  Pac  905 ;  Qatliff  v.  Territory, 
2  Okla.  623,  37  Pac  809 ;  State  y.  Nordstrom,  7  Waah.  606,  36  Pac  382 ; 
Emery  v.  State,  101  Wis.  627,  78  N.  W.  146.  To  the  same  effect,  see  Peo- 
ple y.  Cronin,  34  Cal.  191;  People  y.  Bodundo,  44  Cal.  638;  Mvnich  v. 
People,  8  Colo.  440,  9  Pac.  4;  Chambers  y.  People,  106  111.  409;  Bressler 
▼.  People,  117  ni.  422,  8  N.  E.  62;  State  y.  Moelohen,  63  Iowa,  810,  6 
N.  W.  186;  People  y.  Calvin,  60  Mich.  113,  26  N.  W.  861;  State  y.  Mc- 
Oinnis,  76  Mo.  326;  State  y.  Sanders,  76  Mo.  35;  State  y.  Slingerland, 
19  Ney.  136,  7  Pac  280;  People  y.  Petmecky,  99  N.  Y.  416,  2  N.  E.  146 
(holding  it  not  error  to  charge  that  the  interest  he  has  in  the  issue  is 
neyer  to  be  excluded  from  the  minds  of  the  jury) .  For  other  cases,  see 
10  Crim.  L.  Mag.  193.  They  should  not  be  giyen  to  understand  that,  as 
matter  of  law,  they  must  weigh  his  interest  against  his  credibility. 

And  according  to  Com.  y.  Orr,  138  Pa.  276,  20  Atl.  866,  it  is  not  only  prop- 
er, but  the  duty  of  the  court,  to  call  the  attention  of  the  jury  to  the  in- 
terest of  defendant  as  affecting  the  question  of  his  credibility  as  a  wit- 


There  is  no  presumption  on  the  subject,  as  matter  of  law,  and  the  jury  are 
properly  instructed  to  allow  the  testimony  of  the  accused  such  weight  as 
In  their  judgment  it  ought  to  hayc  Com,  y.  Wright,  107  Mass.  403, 
holding  it  no  error  so  to  charge. 

For  a  strong  remonstrance  against  weighing  the  mere  existence  of  motiye 
to  falsify  against  credibUity,  see  Wood  y.  State,  48  Ga.  192,  292;  Berck- 
mans  y.  Berckmans,  17  N.  J.  Eq.  464,  Affirming  16  N.  J.  Eq.  122.  See 
also  Btaie  y.  Johnson,  16  Ney.  36;  Bird  y.  State,  107  Ind.  164,  8  N.  E. 
14;  Yeatch  y.  State,  66  Ind.  586,  26  Am.  Bep.  44;  Buckley  y.  State,  62 
Miss.  706. 

In  Kirkham  y.  People,  170  111.  9,  48  K.  E.  466,  it  is  held  that  an  instruc- 
tion that  in  weighing  the  eyidenee  of  defendant  in  a  criminal  case  the 
jury  has  a  right  to  eonaider  his  interest  in  the  result,  and  should  apply 
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all  the  tetU  applicable  to  aaj  witaeea,  and,  in  addition,  ''oonaidcr  the 
intereat  he  haa  in  the  case,  and  the  motive  to  awear  f alselj,  in  hia  own 
behalf,"  though  not  teebnieally  aeeoiate  in  ita  phraaeolog^,  ia  not  of 
a  character  to  mialead  the  jury. 

But  in  People  v.  Lang,  104  Cal.  363,  87  Pac  1031,  an  instruction  that  the 
jury  muat  remember  that  defendant's  testimony  is  that  of  an  accused 
man,  and  that  while  they  are  not  to  disbelieve  him  solely  on  that  ac- 
count, th^  must  remember  that  he  haa  a  powerful  motive  to  swear  him- 
self out  of  the  charge,-*-is  held  erroneous. 

And  according  to  State  v.  Webb  (Idaho)  55  Pac  892,  it  is  error  to  instruct 
the  jury  that  it  ia  proper  for  them  to  bear  in  mind  the  situation  of  de- 
fendant; how  he  may  be  affected  by  the  verdict,  and  the  interest  be  must 
feel  in  it;  and  to  consider  whether  his  position  and  interest  may  not  af- 
fect hia  credibility,  or  color  his  evidence. 

It  is  error  to  charge  in  bastardy  proceedings  prosecuted  l^  the  states  thai 
so  far  aa  the  pecuniary  interest  in  the  result  of  the  suit  is  concerned  the 
partiea  do  not  stand  equal,  the  defendant  having  a  direct  pecuniary  in- 
terest in  it,  and  the  complaining  witness  none,  as  under  the  Minnesota 
statutes  a  judgment  against  the  defendant  inures  to  the  benefit  of  the 
complainant,  although  she  is  not  technically  a  party  to  the  proceedings^ 
State  V.  Neetaval,  72  Minn.  415,  76  N.  W.  725. 


17.  Bight  of  the  accuied  to  an  instrnotioii. 

The  aocused  has  the  right  to  have  an  instruction  based  on  his  own 
testimony.* 

*8tate  V.  Partlou),  00  Mo.  608,  59  Am.  Rep.  81,  4  S.  W.  14;  People  v.  Keefer, 
65  Cal.  232,  3  Pac.  818. 

18.  Omiision  to  testify  for  himself. 

Under  the  provision  usual  in  statutes  removing  the  disqualifica- 
tion of  the  accused^  to  the  effect  that  his  omission  to  testify  shall  not 
be  used  against  him,*  any  allusion  bj  the  court  in  its  instructions 
to  the  jury  to  the  fact  that  the  accused  has  not  availed  himself  of 
the  privilege  is  error.* 

^For  statutes  forbidding  omission  to  testify  to  be  commented  on;  and  aa  to 
the  duty  of  the  court  in  Indiana,  Louisiana,  Kevada,  Oregon,  Vermonty 
and  Washington,  to  instruct  the  jury  as  to  whether  to  be  influenced  by 
it,  see  ante.  Division  XXXIX.  (16. 

•Rulolf  V.  People,  45  N.  Y.  213,  11  Abb.  Pr.  N.  S.  245;  Austin  v.  People,  102 
lU.  261 ;  State  v.  Pearoe,  56  Mlnii.  226,  57  N.  W.  652,  1065. 

No  inference  either  for  or  against  the  defendant  in  a  criminal  cause  can  be 
drawn  from  his  omission  to  testify  as  a  witness.  Com.  v.  Hanlejf,  140 
Mass.  457,  5  K.  E.  468. 

For  similar  rulings,  see  People  v.  Hart,  10  Utah,  204,  37  Pac  330;  State  v. 
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Carnagy,  106  Iowa,  483,  76  N.  W.  805;  Btate  ▼.  Landry,  85  Me.  05,  26 
Atl.  008;  People  t.  Rose,  52  Hun,  33,  4  N.  Y.  Supp.  787;  State  v.  Myers, 
8  Wash.  177,  85  Pac  580,  756;  Farrell  ▼.  PeopUf,  133  Dl.  244,  24  N.  E. 
423. 

The  court  ahould  not  qualify  his  instructions  that  the  failure  of  defendant 
in  a  criminal  case  to  take  the  stand  should  not  raise  any  presumption 
against  him,  l^  stating  that  such  rule  does  not  incorporate  into  the  evi- 
dence a  denial  which  is  not  there,  hut  that  it  simply  requires  the  jury 
to  consider  the  evidence  as  it  is,  not  strengthened  or  weakened  by  the 
fact  that  the  defendant  does  not  take  the  stand;  and  that  it  does  not  say 
that  the  evidence  shall  be  the  same  as  if  it  contained  a  denial  by  him, 
or  that  the  jury  shall  presume  that  the  defendant  would  deny  all  in- 
criminating facts  if  he  took  the  stand.  People  v.  Fitzgerald,  166  N.  Y. 
253,  50  N.  E.  846. 

But  there  is  no  covert  insinuation  against  the  accused  in  a  charge  to  the 
jury  that  he  is  not  bound  to  go  on  the  stand,  but  can  say:  "Prove  your 
ease  against  me;  it  is  my  judgment  that  the  situation  ia  such  that  I  am 
not  bound  to  take  the  witness  stand ;  and  the  law  gives  me  that  right, 
and  the  law  gives  me  that  privilege^"  where  the  judge  also  charges  that 
no  presumption  can  be  taken  against  defendant  for  failure  to  take  the 
witness  stand.  People  v.  Hayes,  140  N.  Y.  484,  23  L.  B.  A.  830,  35  N. 
E.  051. 

IV.  Admissions  ato  affidavits, 

19.  Admissions  by  counsel. 

An  admission  bj  the  prosecution  of  a  distinct  fact  only  incidentally 
involved,  even  thongh  made  in  the  course  of  summing  up,  is  conclu- 
sive/ and  the  accused  has  a  right  to  have  the  jury  so  instructed.* 

Otherwise  of  a  concession  made  hypotheticallj,  for  the  sake  of  ar- 
gument^ 

*In  Com,  T.  Desmond,  5  Gray,  80,  it  was  assumed  by  the  prosecuting  attor- 
ney in  summing  up  that  one  of  his  witnesses  was  an  accomplice,  as 
claimed  hy  the  defense  in  their  argument;  but  the  court  nevertheless 
left  it  to  the  jury  to  say  whether  he  was.  And  it  was  held  that  a  new 
trial  must  therefore  be  granted.  The  court  said  "admissions  made  in 
the  course  of  judicial  proceedings  are  substitutes  for  and  dispense  with 
the  actual  proof  of  facts." 

Contra,  of  an  admission  by  defendant's  counsel.  Clayton  v.  State,  4  Tex. 
App.  515.  And  see  Sanderson  v.  State  (Tex.  Grim.  App.)  44  S.  W.  1103, 
holding  that  a  charge  that  the  defendant,  having  admitted  that  he  car- 
ried a  pistol,  and  having  failed  to  justify  it,  should  be  found  guilty, 
where  the  admission  was  made  l^  the  defendant's  counsel  in  his  argu- 
ment, was  erroneous  as  being  upon  the  weight  of  evidence,  and  authoriz- 
ing a  conviction  upon  admissions  of  counsel.  But  see  People  v.  Ross, 
115  Gal.  233,  46  Pac.  1050,  where  it  is  held  that  an  instniction  on  a 
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trial  for  robbeiy,  referring  to  defendant  as  leading  a  dissolute  lif^  Is 
proper,  where  it  is  based  on  admissions  or  statements  made  liy  defend- 
ant's counsel  in  his  address  to  the  Jury. 

'People  ▼.  Tyler^  36  Cal.  522. 

*Oom,  ▼.  Elliot,  110  Mass.  104.  Here  both  parties  argued  the  case  before 
the  Jury  on  the  ground  that  the  witness  was  an  accomplice.  The  de- 
fendant's counsel  argued  that  for  that  reason  he  was  not  entitled  to 
credit.  The  court  said:  "The  counsel  for  the  prosecution  may  hare 
argued  that  even  if  he  were  an  accomplice,  he  was  so  corroborated  as  to 
be  entitled  to  belief.  It  does  not  appear,  and,  in  the  case  of  an  except- 
ing party  stating  his  own  objection,  we  are  not  at  liberty  to  presume, 
that  the  concession  on  the  part  of  the  prosecution  went  any  farther  than 
this." 

20.  Admisrion  of  truth  of  affidavit. 

Where  the  admisBion  i^eceived  to  meet  an  affidavit  for  continuanoe 
or  postponement  is  an  admifision  of  the  facts  alleged^  it  is  conclusive.^ 

If  it  is  only  an  admission  that  the  witnesses  desired  would,  if 
present^  testify  as  stated  in  the  affidavit,  it  is  not  conclusive  as  to 
the  facts  to  which  such  testimony  would  go.^ 

^May field  ▼.  State,  110  Ind.  691,  11  K.  E.  618,  held  it  not  error  to  charge 
that  the  facts  stated  in  the  affidavit  for  continuance  must  be  taken  as 
true,  and  that  the  weight  and  effect  of  such  facts  upon  the  merits  were 
esclusively  for  the  consideration  cf  the  jury. 

'State  V.  Underwood,  76  Mo.  630.  Brror  to  refuse  to  charge  that  the  testi- 
mony it  was  so  admitted  they  would  give  was  to  be  received  by  the  jury 
as  the  testimony  of  such  witnesses,  and  entitled  to  the  same  weight  as  if 
such  absent  witnesses  had  been  sworn  and  given  their  evidence  on  triaL 

21.  Bebntting. 

Testimony  (even  from  one  of  such  witnesses)  that  the  facts  were 
contrary  to  the  testimony  stated  only  makes  a  conflict  of  evidenoe. 
The  accused  is  entitled  to  the  benefit  of  the  admission  as  to  what 
the  absent  witness  would  have  testified;  and  it  is  error,  in  the  ab- 
sence of  the  actual  testimony  of  such  witness,  to  instruct  the  jury 
that  evidence  to  the  contrary  of  the  suggested  facts  may  be  considered 
in  weighing  the  credit  to  be  given  to  the  supposed  testimony  which 
it  is  admitted  would  be  given  were  the  witness  produced.^ 

^Peterson  v.  State,  63  Ala.  US. 

22.  Use  of  part  of  affidavit. 

The  prosecution,  by  reading  as  evidence  against  the  accused  part 
of  the  affidavit  made  and  used  by  him  on  a  motion  for  postpon^nent 
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or  oontaniumoe  of  the  trial,  does  not  admit  the  truth  of  disconnected 
statements  in  other  parts  of  it.^ 

^Biate  v.  Hayes,  78  Mo.  307. 

V.  Alibi. 

23.  Borden  and  measure  of  proof. 

The  question  as  to  who  is  called  upon  to  assume  the  burden  of 
proof  in  a  criminal  prosecution  in  which  an  alibi  is  sought  to  be  es- 
tablished, as  well  as  with  reference  to  the  measure  of  proof  by  which 
it  is  to  be  established,  has  given  rise  to  a  great  contrariety  of  opin- 
ion. But  while  it  has  been  frequently  claimed  that  the  accused 
should  be  required  to  establish  his  defense  of  alibi  by  the  same  meas- 
ure of  proof  as  that  by  which  the  prosecution  is  required  to  show 
guilt,  it  has  been  uniformly  held  that  he  need  not  prove  it  beyond 
a  reasonable  doubt.^  There  are  cases,  however,  which  hold  to  the 
doctrine,  to  some  extent,  that  a  plea  of  alibi  is  an  extrinsic  evidence 
not  arising  out  of  the  res  gestae?  and  accordingly  put  upon  the  de 
fendant  the  burden  of  proving  his  defense  by  a  preponderance  of 
the  evidence.'  On  the  other  hand,  there  are  cases  which  hold  that 
the  accused  has  the  burden  of  proof  after  the  state  has  made  out  a 
prima  facie  case,  to  the  extent  at  least  of  raising  a  reasonable  doubt^ 
And  there  are  still  other  cases  which  hold  that  an  all^ation  of  an 
alibi  is  not  an  affirmative  proposition  made  by  the  accused,  with  the 
burden  of  proof  resting  upon  him.' 

^People  V.  Fong  A\  Bing,  64  Cal.  253,  28  Pac.  233;  Ackerson  ▼.  People,  124 
ni.  563,  16  N.  E.  847;  People  v.  Stone,  117  N.  Y.  480,  23  N.  E.  13;  State 
V.  Ward,  61  Vt.  163,  17  Atl.  483;  Gallaher  v.  State,  28  Ter.  App.  247, 
12  S,  W.  1087. 

^People  y.  Lee  Bare  Bo,  72  Cal.  623,  14  Pac  810;  State  v.  Kreween,  57 
Iowa,  688,  11  N.  W.  7. 

^People  ▼.  Lee  Bare  Bo,  72  Cal.  623,  14  Pac.  310;  Pate  y.  State,  94  Ala.  14, 
10  So.  665;  State  y.  BeaaUy,  84  Iowa,  83,  50  K.  W.  570;  State  y.  Ward, 
61  Vt  163,  17  Ati.  483;  Trujaio  v.  TerHtory,  7  N.  M.  43,  32  Pac.  154. 
See  cases  cited  in  note  to  State  v.  Thornton  (S.  D.)  41  L.  R.  A.  530. 

*Biaie  y.  Thomson,  10  S.  D.  349,  73  N.  W.  196,  and  cases  cited  in  note  to 
same  cased  41  L.  R.  A.  533. 

^Humphries  v.  State,  18  Tex.  App.  302;  Peyton  y.  State,  54  Neb.  188,  74 
N.  W.  697;  Wright  y.  Territory,  5  Okla.  78,  47  Pac.  1069;  SchultK  y. 
Territory  (Aris.)  52  Pac.  352.  And  for  an  exhaustive  review  of  the 
authorities  on  this  question  generally,  see  note  to  State  y.  Thornton 
(a  D.)  41  L.  B.  A.  580. 
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84.  Cautioiuiig  fhe  jury. 

It  is  error  to  charge  the  jury  that  an  alibi  is  a  suspicious  defense.^ 
But  in  those  jurisdictions  where  the  judge  is  not  forbidden  to  ex- 
press an  opinion  on  the  weight  of  evidence,  the  jury  maj  properly 
be  cautioned  to  subject  the  evidence  of  it  to  rigid  scrutiny,*  accom- 
panying the  caution  with  a  statement  that  it  is  sufficient  when  prop- 
erly made  out  by  evidence,  and  of  that  they  are  the  sole  judges.' 

^People  V.  Kelly,  35  Hun,  295,  Approved  in  10  Crim.  L.  Mag.  180. 

And  that  instruction  on  a  criminal  trial  that,  though  an  aiibi  may  be 
a  "weU-wom"  defense,  it  is  a  l^gal  one  to  the  benefit  of  which  defendant 
is  entitled,  is  erroneous  as  disparaging  such  defense,  see  State  v.  Orotc- 
ell,  149  Mo.  391.  50  S.  W.  893. 

'See  charge  of  Chief  Justice  Shaw  in  Com.  ▼.  Webster,  5  Gush.  295,  318,  52 
Am.  Dec.  711. 

That  an  instruction  warning  and  cautioning  the  jury  that  an  alibi  is  a 
defense  easily  proved,  and  hard  to  disprove,  and  that  they  ahould  be 
careful  and  cautious  in  examining  the  evidence  in  respect  thereto,  is 
proper,  see  People  v.  Tioe,  115  Mich.  219,  73  K.  W.  106;  State  v.  Wat- 
eon,  102  Iowa,  651,  72  N.  W.  283. 

*Nelfne  v.  State,  68  Miss.  362;  French  v.  State,  12  Ind.  670,  74  Am.  Dec. 
229  (holds  it  error  to  charge  that  if  the  defendant  seeks  to  prove  an 
alibi  he  must  do  it  by  evidence  which  outweighs  that  given  by  the  state 
tending  to  fix  his  presence  at  the  place  of  the  crime.  The  rule  as  to 
reasonable  doubt  is  not  different  when  the  defendant  sets  up  an  alibi 
than  it  is  when  other  affirmative  matter  is  relied  on.) 

In  Texas,  unless  requested  to  do  so,  the  trial  judge  is  not  required  to  charge 
specially  on  the  defense  of  alibi  {Davie  v.  State,  14  Tex.  App.  645) ;  but 
where  on  the  evidence  it  is  relied  upon  as  a  defense,  a  refusal  of  the 
court  to  give  a  charge  upon  this  subject  is  erroneous  (MoOreto  ▼.  State, 
10  Tex.  App.  639). 

28.  Evidence  as  to  time  and  place. 

To  establish  an  alibi  the  range  of  evidence  in  respect  to  time  and 
place  must  be  such  as  reasonably  to  exclude  the  possibility  of  the 
presence  of  the  accused.^ 

^Wade  V.  State,  65  Ga.  756;  Com.  v.  Seybert,  4  Kulp,  4.  And  see  cases  re- 
viewed in  note  to  State  v.  Thornton  (S.  D.)  41  L.  R.  A.  541.  But  see 
Ford  V.  State,  101  Tenn.  454,  47  S.  W.  703,  where  it  is  held  that  an  in- 
struction that  proof  of  an  alibi  must  cover  the  whole  time  in  question, 
for,  if  it  be  possible  that  the  prisoner  could  have  been  at  both  places, 
the  proof  of  the  alibi  is  of  no  value  whatever,  is  too  strong,  as  the  evi- 
dence need  not  exclude  the  absolute  possibiUty  of  presence  at  the  time 
and  place  of  the  offense,  to  be  of  some  value. 


TT.n. ^mSTBUOTINO  THB  JUBY.  631 

26.  To  be  eonndered  in  eonneotion  with  other  evidenoe. 

In  passing  upon  the  defense  of  an  alibi,  the  jury  have  a  right  to 
consider  all  the  evidence  in  the  case  tending  to  show  guilty  as  well 
as  that  relating  to  the  alleged  absence.^ 

Evidence  tending  to  establish  an  aiibi,  even  though  not  deemed  by 
the  jury  sufficient  for  that  purpose^  may  be  considered  by  them, 
together  with  the  other  evidence  in  the  cause,  in  determining  whether 
guilt  has  been  shown  beyond  a  reasonable  doubt* 

If  upon  the  whole  case  there  is  a  reasonable  doubt  whether  defend- 
ant was  present,  he  should  be  acquitted.' 

^MeLain  ▼.  Siaie,  18  Neb.  164,  24  N.  W.  720. 

*Wat8on  V.  Com,  96  Pa.  418. 

*State  V.  Fry,  67  Iowa,  475,  26  N.  W.  738 ;  State  ▼.  Thornton,  10  8.  D.  349, 
73  N.  W.  196,  a  C,  with  note,  41  L.  R.  A.  630  [Citing  Ackerson  v. 
People,  124  lU.  563,  16  N.  E.  847;  Hoge  v.  People,  117  111.  44,  6  N.  E. 
796;  Hopps  v.  People,  31  III.  392^  83  Am.  Dec.  231;  Btate  r.  Howell, 
100  Mo.  628,  14  S.  W.  4;  Howard  y.  Staie,  50  Ind.  190;  Btate  ▼.  Hardin, 
46  Iowa,  623,  26  Am.  Rep.  174;  Walker  v.  State,  42.Tez.  360;  Harrison 
▼.  Btate,  83  Oa.  129,  9  S.  E.  642] ;  Btate  v.  Spotted  Hawk,  22  Mont.  33, 
55  Pac  1026;  Hines  v.  State,  40  Tex.  Crim.  Rep.  23,  48  S.  W.  171; 
People  V.  Kesaler,  13  Utah,  69,  44  Pac.  97.  Compare  State  ▼.  Rivere, 
68  Iowa,  611,  27  K.  W.  781,  to  the  contrary. 

And  according  to  Aneals  v.  People,  134  ni.  401,  26  K.  E.  1022,  a  charge 
that  if,  after  considering  all  the  facts  and  circumstances,  the  juiy  have 
no  reasonable  doubt  of  the  presence  of  defendant  at  the  time  of  the  al- 
leged crime,  the  defense  of  alibi  is  not  made  out,  is  proper. 

But  an  instruction  to  acquit  if  the  jury  have  any  reasonable  doubt  as  to 
whether  defendant  was  present  at  the  time  of  the  alleged  offense  is  er- 
roneous, as  reasonable  doubt  is  one  arising  from  consideration  hy  the 
jury  of  all  the  evidence.     Carlton  v.  People,  160  111.  181,  37  N.  E.  244. 

People  r.  Winters,  126  Cal.  325,  67  Pac.  1067,  holds  that  a  requested  in- 
struction requiring  an  acquittal  if  the  jury  have  a  doubt  upon  the  ques- 
tion of  alibi  is  properly  refused,  where  it  omits  the  qualification  that 
the  doubt  be  a  reasonable  one. 

In  State  v.  Price,  65  Kan.  610,  40  Pac.  1001,  it  is  held  that  the  statement 
by  the  court  in  a  criminal  prosecution,  that  an  alibi  is  a  good  defense  if 
proved,  is  not  erroneous  or  misleading,. where  the  jury  are  directed  in 
the  same  connection  that  if  they  have  a  reasonable  doubt  of  the  presence 
of  the  accused  at  the  place  of  the  commission  of  the  crime,  at  the  time 
thereof,  they  must  acquit 

VI.  Burden  of  proof. 

27.  Qtntnl  role. 

Except  where  the  act  charged  ag&inst  the  accused  is  admitted  to 
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have  been  done  by  kira,  and  he  relies  on  aome  distinct  substantial 
ground  of  defense, — such  as  insanily  or  a  justification  or  former 
jeopardy,  etc., — ^the  burden  of  proof  is  on  the  prosecution  through- 
out ;  and  the  j\iry  must  be  satisfied  from  the  evidence  beyond  a  rea- 
sonable doubt  of  the  affinnative  of  the  issue  presented,  that  he  ia 
guilty  as  charged.^ 

'This  is  the  rule  as  it  seems  now  to  be  held  bj  the  highest  suthoritieB  after 
much  conflict  of  decision  and  opinion.  LUienthal  ▼.  United  SiateM,  97 
U.  8.  237,  266,  24  L.  ed.  901,  905;  People  v.  RiboUi,  89  Cal.  492,  26  Pac. 
1082;  Darts  v.  State,  64  Nd>.  177,  74  N.  W.  599;  People  v.  MeWhorter^ 
93  Midi.  641,  53  N.  W.  780;  Tiffany  v.  Com.  19  PitUb.  L.  J.  N.  S.  200, 
and  cases  cited;  Turner  ▼.  0am,  86  Pa.  54,  74,  27  Am.  Bep.  683.  See 
People  V.  Hill,  49  Hun,  432,  3  N.  Y.  Supp.  564. 

In  Herman  v.  State,  75  Miss.  340,  22  So.  873,  it  is  hdd  that  an  instmctiQa 
on  a  trial  for  murder  that  every  homicide  is  presumed  in  law  to  be  mali- 
cious, and  therefore  murder^  and  when  the  kiUing  has  been  proved  be- 
yond a  reasonable  doubt»  the  law  will  presume  the  maUce  requisite  to 
murder,  shifting  the  burden  of  proof  to  defendant  to  show  some  cir- 
cumstances of  aUeviation,  Justification,  or  excuse,  unless  the  same  arises 
out  of  evidence  adduced  against  him  by  the  states — ^is  bad  in  so  fax  as 
it  informs  the  jury  that  "the  burden  of  proof  is  [then]  shifted  to  the  de- 
fendant ;"  that  is,  the  burden  of  proof  was  shifted  to  the  defendant  after  a 
killing  had  been  proved  to  the  satisfaction  of  the  jury  b^ond  every 
reasonable  doubt,  the  legal  presumption  of  malice  being  raised  by  the 
unexplained  killing.  "The  burden  of  proof,"  said  the  court,  "in  such 
cases  never  shifts,  as  this  court  has  before  held;  and  the  charge  was  er^ 
roneous  to  the  extent  indicated;  but  this  inaccuracy  of  f^»K*iini^i  state- 
ment might  or  might  not  constitute  reversible  error.  Whether  reversiUe 
error  or  not  would  be  dependent  upon  the  character  of  the  case  and  ita 
peculiar  circumstances.  If  dear  that  injury  might  have  come  to  the  ae- 
eused  by  reason  of  the  error,  a  reversal  would  follow,  but  otherwise  not.** 

28.  Negative. 

The  burden  of  proving  the  defendant's  guilt  may  require  Uie  prose- 
cution to  prove  a  n^ative.^ 

^Com,  V.  Samuel,  2  Pick.  103;  State  v.  Morphy,  33  Iowa,  270,  11  Am.  Bep. 
122  (holding  that  the  state  has  the  burden  of  proof  to  show  beyond  a 
reasonable  doubt  the  guilt  of  the  accused;  hence,  any  negative  matter, 
such  as  absence  of  self-defense,  the  want  of  suflScient  provocation,  etc., 
must  be  shown  by  the  state;  but  whenever  the  matter  of  «*^fnffe  is 
wholly  disconnected  from  the  body  of  the  offense^  and  is  distinct  aflSrma- 
tive  matter,  the  burden  is  upon  the  defendant,  e.  g,,  in  case  of  homicide, 
that  the  deceased  did  not  die  of  a  wound  inflicted  l^  the  accused,  but 
from  his  own  n^ligence;,  and  want  of  care  in  attending  to  it),  FoOowed 
in  State  v.  Shea,  104  Iowa,  724,  74  N.  W.  687 ;  State  ▼.  Hitreeik,  46  Mol 
429  (selling  goods  not  the  product  of  the  state) ;  State  t.  Wilbome,  87 
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N.  C.  529  (false  pretenaeB,  falaitj  of  repreBenUtion  by  aoeused  that  he 
had  certain  securities  must  be  proved  by  prosecution). 

In  State  v.  Conahan^  10  Wash.  268,  38  Pac.  996,  a  trial  for  mayhem,  the 
burden  of  proving  that  the  injury  was  not  inflicted  under  justifiable 
circumstances  was  held  to  rest  upon  the  state. 

But  in  Edwarda  v.  State,  39  Fla.  753,  23  So.  537,  a  trial  for  murder,  it  is 
held  that  where  there  is  evidence  that  the  wound  inflicted  was  one  from 
which  death  might  ensue,  that  it  was  inflicted  with  murderous  intent^ 
and  was  followed  by  the  death  of  the  person  wounded,  the  defendant  has 
the  burden  of  proving  that  the  death  did  not  result  from  such  wound, 
but  from  some  other  cause. 

So,  in  State  v.  Lee,  69  Conn.  186,  37  Atl.  75,  a  prosecution  for  abortion 
under  Conn.  Gen.  Stat.  §  1411,  making  abortion  criminal  imless  neces- 
sary to  save  the  life  of  the  mother  or  that  of  the  imborn  child,  it  was 
held  that  the  state  need  not  in  the  flrst  instance  establish  that  the  abor- 
tion was  not  so  necessary. 

29.  Faet  peculiarly  within  one's  knowledge. 

Where  a  fact  is  peculiarly  within  the  knowledge  of  one  party, 
rather  than  the  other,  the  burden  of  proof  may  be  imposed  on  the 
one  having  the  means  of  proof.* 

^State  V.  Arnold,  35  N.  C.  (13  Ired.  L.)  184  (age) ;  Pounders  v.  State,  37 
Ark.  399  (consent  of  minor's  parent  that  accused  entertain  him).  Con- 
tra,  Conyera  v.  State,  50  6a.  103,  15  Am.  Rep.  686;  State,  Jackson, 
Prosecutor,  ▼.  Camden,  48  N.  J.  L.  89,  2  Atl.  668  (liquor  license;  ap- 
proving rule  and  reason  as  stated  by  Bishop,  Statutory  Crimes,  §  1051 )  ; 
Wheat  V.  Staie,  6  Mo.  455,  and  cases  cited;  Liggett  v.  People,  26  Colo. 
364,  68  Pac.  144;  State  v.  Ahem,  54  Minn.  195,  55  K.  W.  959;  Williams 
▼.  State,  35  Aric.  430;  People  v.  Ilyoe,  34  Hun,  298  (ferry  license) ; 
Flower  v.  State,  39  Ark.  209  (physician's  license).  S,  P,  State  v.  Big- 
gins, 13  R.  I.  330;  State  v.  Keggon,  55  N.  H.  19  (in  liquor  case,  prosecu* 
tion  not  bound  to  prove  that  accused  had  not  been  appointed  agent) . 

Compare  Com,  ▼.  Locke,  114  Mass.  288,  where  it  is  held  that  the  burden  of 
proving  afiBrmatively  that  a  sale  of  liquor  was  in  violation  of  law,  by 
negativing  the  authority  or  license  of  the  person  by  whom  it  was  made, 
is  placed  on  the  government,  yet  it  need  not  be  proved  by  direct  evi- 
dence, but  may  be  inferred  from  circumstances.  The  authority  of  the 
defendant  to  sell  being  a  fact  within  his  knowledge,  his  failure  to  pro- 
duce evidence  thereof  may  be  taken  to  aid  the  infereooe  from  other  cir- 
eumstancs.    Exception  overruled.    See  also  Mehan  v.  State,  7  Wis.  670. 

One  charged  with  violating  the  Sabbath  by  operating  a  pump  and  fan  in  a 
coal  mine,  to  prevent  the  accumulation  of  water  and  gas,  has  the  bur- 
den of  proving  that  such  work  is  a  work  of  "necessity,"  under  the  Ar- 
kansas statute  making  it  a  public  offense  to  perform  on  that  day  any 
labor  other  than  works  of  charity  or  necessity.  Shipley  v.  State,  61 
Ark.  216,  221,  32  S.  W.  489,  33  8.  W.  107.  The  court  said  that  the  ne- 
eessity  of  the  performanoe  of  the  work  proved  was  within  the  peculiar 


684  CBIHINAI*    TSIAI.    BREBF. 

knowledge  of  the  defendante,  and  the  burden  was  on  them  to  show  it 
To  the  same  effect,  see  Jaekton  r,  Btate,  88  G*.  787, 15  &  £.  905. 


SO. 

If  the  accused  relies  on  a  distinct  affirmative  fact  in  exoneration^ 
the  burden  maj  be  on  him  to  show  it^ 

^People  V.  Bi^ryver,  42  N.  Y.  1,  1  Am.  Rep.  480  (justifiable  or  exciisabla 
character  of  homicide) ;  CooA;  v.  Territory,  3  Wyo.  110,  4  Pac  887. 
And  flee  Brown  v.  State,  62  N.  J.  L.  6C6,  42  Atl.  811,  where  it  is  hdd 
that  an  instruction  that  one  accused  of  murder  is  charged  with  the 
burden  of  proof  of  self-defense  interposed  as  a  justification  is  not  erro- 
neous where  the  court  instructs  the  juiy  upon  the  fact  of  reasonable 
doubt  in  language  comprehending  every  issue  in  the  case, — Citing  People 
V.  Bchryver,  42  N.  Y.  1,  1  Am.  Rep.  480,  auprtk,  and  distinguishing  Btohet 
V.  People,  63  N.  Y.  164,  13  Am.  Rep.  492.  Compare  PeopU 
V.  Dotpne,  123  N.  Y.  558,  25  N.  £.  988  (where  it  is  held  error  to  charge 
that  if  a  man  takes  human  life  he  must  be  ''able  to  excuse  himself  when 
called  upon  to  answer;"  and  if  not  he  must  be  found  guilty  of  one  or 
the  other  of  the  crimes  "which  are  imputed  to  him  t^  reaeon  of  the 
homicide,"  because  it  is  casting  the  burden  of  proof  on  defendant.  And 
that  the  error  is  not  cured  by  charging  that  it  is  incumbent  upon  the 
People  to  prove  beyond  a  doubt  what  grade  of  crime  was  committed,  or 
that  if  there  is  a  reasonable  doubt  that  the  prisoner  intended  to  kill 
deceased,  they  must  acquit  of  the  crime  of  murder  in  both  degrees) ; 
People  V.  CougKUn,  65  Mich.  704,  32  N.  W.  905;  People  v.  McCarthy, 
110  N.  Y.  309,  316,  18  N.  £.  128  (explaining  use  of  deadly  weapon). 

The  burden  of  proving  an  aflSrmative  defense  such  as  a  prior  conviction,  or 

where  the  charge  is  polygamy  or  divorce,  is  upon  the  defendant;  and 

upon  such  a  defense  he  has  the  entire  burden  throughout.    Throop 

(Mass.)  Digest,  Citing  Com,  v.  Daley,  4  Gray,  209;  Com.  v.  Boyer,  7 

Allen,  306. 

So  where,  upon  trial  for  murder,  the  defense  is  that  the  person  supposed  to 
have  been  murdered  has  since  been  seen  alive.  Com.  v.  Webeier,  5  Gush. 
295,  52  Am.  Dec.  711. 

And  where,  upon  a  trial  for  murder,  the  homicide  is  proved,  all  dream- 
stances  of  accident,  necessity,  or  infirmity  must  be  established  by  the 
defendant,  unless  they  arise  out  of  the  evidence  against  him.  Com.  v. 
Webeter,  5  Cush.  295,  52  Am.  Dec.  711.  See  also  Com.  v.  Tork,  9  Met 
93,  43  Am.  Dec  373. 

And  according  to  Btate  v.  Byrd,  121  N.  C.  684,  28  S.  E.  353,  the  defendant 
who  admits  the  kiUing  with  a  deadly  weapon,  has  the  burden  of  show- 
ing such  facts  as  would  excuse  the  homicide,  before  he  is  entitled  to  an 
acquittal,  although  mitigating  cireumstances  are  shown  which  would 
reduce  the  crime  to  manslaughter. 

Under  Mont.  Pen.  Code,  §  2081,  regulating  the  burden  of  proof  in  murder 
trials,  it  is  proper  to  charge  that,  upon  proof  of  the  commission  of  the 
homicide  by  the  defendant,  the  burden  of  proving  drcumstanoes  of  miti- 
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gation  or  excuse  deyolves  upon  him,  unless  the  proof  on  the  part  of  the 
prosecution  tends  to  show  that  the  crime  only  amounts  to  manslaughter, 
or  that  he  was  excusahle.    State  v.  Brooks,  23  Mont.  146,  67  Pac.  1038. 

8o  also  under  Utah  Code  Crim.  Proc.  t  268.  People  ▼.  TidweU,  4  Utah, 
506,  12  Pac  61. 

But  it  is  error  to  omit  the  qualificaticm  of  Cal.  Pen.  Code,  S  1105,  "unless 
the  proof  on  the  part  of  the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable."    People  ▼,  Lemperle,  94  Cal.  45,  29  Pac  700. 

31.  Former  jeopardy,  etc. 

Upon  a  plea  of  former  acquittal,  conviction,  or  jeopardy,  the  bur- 
den of  proof  to  establish  the  identity  of  the  two  offenses  rests  upon 
the  defendant^  But  where  a  former  acquittal  or  conviction  is  shown, 
it  will  be  presumed,  in  the  absence  of  evidence,  to  have  been  on  the 
merits ;  and  it  is  for  the  state  to  establish  that  the  acquittal  or  con- 
viction was  produced  by  a  variance,*  or  in  consequence  of  a  void  in- 
dictment, or  because  of  fraud^'  or  is  otherwise  unavailing  to  sustain 
the  plea.^ 

^Bocco  ▼.  Btate,  37  Miss.  357,  Followed  in  Broum  ▼.  State,  72  Miss.  05,  16 
So.  202;  State  v.  Small,  31  Mo.  197;  Com,  v.  Sutherland,  109  Mass.  342; 
Cofn.  V.  Hoffman,  121  Mass.  369;  Cooper  ▼.  State,  47  Ind.  61;  Bozier  y. 
State,  6  Tex.  App.  542;  Morton  ▼.  State,  37  Tex.  Crim.  Rep.  131,  38  S. 
W.  1019;  State  ▼.  Andrews,  27  Mo.  267  (parol  evidence  may  be  given  in 
addition  to  record). 

Compare  with  People  v.  M'Gotoan,  17  Wend.  386,  holding  that  where  it  ap- 
pears that  the  former  indictment  might  have  been  sustained  by  proof 
which  would  be  sufficient  to  sustain  the  second  indictment^  a  prima  facie 
case  is  made  out  for  the  prisoner  by  the  production  of  the  record ;  and 
it  will  then  lie  with  the  People  to  show  that  the  offenses  are  mibstan- 
tially  different. 

HJroft  V.  People,  15  Hun,  484. 

•Ibid. 

*State  V.  Maxwell,  51  Iowa,  314,  1  N.  W.  666;  Jfoore  v.  State,  71  Ala.  807; 

State  V.  Clenny,  1  Head,  270. 

Vn.  Chabaoteb. 

32.  Oood  diaraoter  to  be  considered  irrespective  of  doubt. 

If  evidence  of  the  good  character  of  the  accused  has  been  given^ 
the  jury  are  to  consider  it  with  the  other  evidence  in  the  case,  what- 
ever that  may  be.  It  is  error  to  give  them  to  understand  that  it  is 
of  no  avail  except  in  case  of  doubty^  or  except  against  circumstantial 
evidence.* 
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If  the  accused  has  given  such  evidence,  he  is  entitled  to  an  instnu^ 
tion  to  the  effect  that  evidence  of  good  character  may  create  a  doubt' 

*In  Remsen  v.  People,  43  N.  Y.  6,  Reyersing  57  Barb.  324,  Allen,  J^  Bajs: 
''Eridence  of  good  character  is  not  only  of  value  in  doubtful  cases  and 
in  prosecutions  for  minor  offenses,  but  is  entitled  to  be  considered  when 
the  crime  charged  is  atrocious^  and  also  when  the  testimony  tends  very 
strongly  to  establish  the  guilt  of  the  aeeused.  It  will  sometimes  of  it- 
self create  a  doubt  when,  without  it,  none  would  eodsf  This  case  is 
followed  in  People  v.  Friedland,  2  App.  Div.  332,  37  K.  Y.  Supp.  974. 
And  see,  to  the  same  effect.  People  v.  Clemente,  42  Hun,  353. 

In  People  v.  Mead,  50  Mich.  228,  15  N.  W.  05,  this  rule  was  approved,  but 
it  was  nevertheless  held  not  error  to  instruct  that  if  the  evidence  of 
his  guilt  is  convincing  beyond  a  reasonable  doubt,  the  jury  must  con- 
vict notwithstanding  the  good  reputation. 

In  Com.  V.  Leonard,  140  Mass.  473,  54  Am.  Rep.  485,  4  N.  E.  06,  a  well-con- 
sidered case,  it  is  held  error  to  charge  that  evidence  of  the  good  character 
of  the  accused  can  only  be  considered  where  the  other  evidence  is  doubt- 
ful, and  that  it  is  not  of  the  slightest  consequence  when  that  evidence  is 
strong  and  the  guilt  of  the  defendant  is  impressed  on  the  minds  of  the 
Jury.  The  defendant  had  requested  a  diarge  that  "good  character,  like 
all  other  facts  in  the  case,  should  be  considered  by  the  Jury,  and  if  there- 
from a  reasonable  doubt  is  generated  in  the  minds  of  the  jury  as  to  the 
guilt  of  the  accused,  it  is  their  duty  to  acquit."  The  court  (Field,  J.,) 
says  that  this  request  was  a  "correct  statement  of  the  law  as  it  must  now 
be  held  in  this  commonwealth.  .  .  .  It  is  not  now  the  law,  we  think, 
that  evidence  of  character  can  only  be  considered  by  the  jury  where  the 
other  evidence  is  doubtful,  and  that  'it  is  not  of  the  slightest  conse- 
quence' where  the  other  'evidence  is  strong*  and  the  guilt  of  the  defend- 
ant is  impressed  on  the  minds  of  the  jury."  The  court  questions  the 
distinction  taken  in  Com.  v.  Waster,  5  Cush.  206,  52  Am.  Dec  711,  be- 
tween atrocious  and  smaller  offenses,  and  says :  "The  old  rule  that  evi- 
dence of  the  good  character  of  the  defendant  is  not  to  be  considered  by 
the  jury  unless  the  other  evidence  leaves  thar  minds  in  doubt  has  been 
mudi  criticised,  and  the  weight  of  authorily  is  now  against  it,"— Citing 
numerous  a;athorities. 

And  for  some  other  cases  recognizing  the  rule  as  stated  eupra,  see  Bammtff 
V.  Com.  116  Pa.  322,  0  Atl.  330  (to  same  effect) ;  Btate  v.  "Norikrupt 
48  Iowa,  583,  30  Am.  Rep.  408;  Btate  v.  Bauer,  38  Minn.  438,  38  N.  W. 
355  (held  error  to  say  it  might  determine  in  a  case  of  doubt,  implying, 
without  eoqsressly  saying  that  it  oould  not  unless  there  was  doubt); 
Btate  V.  Eewry,  50  N.  C.  (5  Jones  L.)  65;  Btate  v.  Keefe,  54  Kan.  197, 
88  Pac  302;  People  v.  Van  Dam,  107  Mich.  425,  65  K.  W.  277;  Btate  v. 
heppere,  66  Wis.  355, 28  N.  W.  376;  Btate  v.  Jonea,  52  Iowa,  150,  2  K.  W. 
1060;  Btate  v.  Lmdley,  51  Iowa,  343,  33  Am.  Rep.  130,  I  N.  W.  484; 
Btate  V.  Holmes,  65  Minn.  230,  68  N.  W.  11;  Poioere  v.  Btate,  74  Hiss. 
777,  21  So.  667;  Btate  v.  Bloan,  22  Mont.  203,  56  Pac  364,  and  cases 
cited;  Btate  v.  Ormieton,  66  Iowa,  143,  23  N.  W.  S70;  Btate  v.  Dale^f, 
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63  Vt  442,  38  Am.  Rep.  694;  Wesley  v.  State,  37  Ifiss.  327,  75  Am.  Dec. 
62;  People  v.  Hancock,  7  Utah,  170,  25  Pac.  1093,  and  cases  cited. 

Btate  Y.  Borter,  52  Kan.  531,  34  Pac  1036,  holds  that  an  instruction  on  a 
trial  for  murder,  that  evidence  of  the  previous  good  character  of  defend- 
ant is  competent  in  his  favor,  but  that  if  the  jury  believe  that  defendant 
committed  the  crime  as  charged,  it  is  their  duty  to  find  him  guilty  even 
though  the  evidence  may  satisfy  their  minds  that  he  had  previously  sus- 
tained a  good  reputation  and  character  as  a  peaceable,  quiet,  and  law- 
abiding  citizen, — ^is  not  erroneous. 

In  People  v.  Bweeney,  133  N.  Y.  609,  3p  N.  E.  1005,  it  is  held  that  a  cliarge 
that  good  character  will  not  avail  as  a  defense  if  the  crime  charged  has 
been  conclusively  proved  beyond  a  reasonable  doubt,  is  not  erroneous  as 
removing  from  the  jury's  consideration  the  evidence  of  good  character, 
where  it  follows  a  diarge  that  proof  of  good  character  raises  the  ques- 
tion whether  a  man  having  it  is  likely  to  commit  the  crime  charged,  and 
that  it  will  likely  outweigh  evidence  that  might  otherwise  appear  con- 
clusive»  and  turn  the  scale  in  defendant's  favor  in  a  doubtful  case, — 
Distinguishing  Remeen  v.  People,  43  N.  Y.  6,  supra,  note  1. 

Com.  V.  EcJcerd,  174  Pa.  137,  34  Atl.  305,  holds  that  an  instruction  in  a 
prosecution  for  murder,  that  previous  good  character  is  of  great  im- 
portance, but  that  evidence  thereof  is  not  to  overcome  the  conclusion 
which  properly  follows,  if  the  jury  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty, — is  a  correct  statement  of  the  law. 

*Btov€r  V.  People,  56  N.  Y.  315,  holding  it  not  error  calling  for  reversal  to 
charge  that  good  character  always  is  in  favor  of  the  prisoner  against 
whom  the  proof  is  purely  circumstantial.  That  when  there  is  direct 
evidence  of  the  commission  of  a  crime  by  a  prisoner,  then  good  char- 
acter goes  for  naught;  when  the  proof  is  circumstantial,  proof  of  good 
character  is  a  matter  to  be  taken  into  consideration,  and  is  to  have  a 
very  favorable  influence  upon  the  minds  of  the  jury.  Accused  excepted 
to  portion  of  charge  as  to  good  character  going  for  naught  where  there 
is  direct  evidence  of  the  crime;  held  that  exception  would  have  been  well 
taken  had  there  been  such  evidence  in  the  case.  See  also  State  v.  Rod- 
man, 62  Iowa,  456,  17  N.  W.  663. 

people  v.  Bell,  49  Cal.  486  (holding  it  error  to  refuse  to  instruct  that  evi- 
dence of  good  character  may  be  sufficient  to  create  a  doubt  where  no 
doubt  would  have  otherwise  existed) ;  People  v.  Doggett,  62  Cal.  27  (to 
same  effect). 

*^Ihe  question  as  to  the  weight  of  the  testimony  is  entirely  for  the  jury, 
and  it  is  therefore  error  for  the  court  to  instruct  them  that  it  was 
[character  is]  entitled  to  little  weight  when  the  proof  was  strong." 
Long  V.  Btate,  23  Neb.  33,  36  N.  W.  310. 

There  are,  however,  numerous  minor  cases  to  the  contrary,  this  being  a 
very  common,  though  a  questionable  instruction.  Diibney  v.  Btate,  113 
Ala.  38,  21  So.  211,  holds  that  a  charge  that  the  jury  may  look  at  the 
good  character  of  defendant  in  connection  with  other  evidence  in  the 
case,  and  that  this  good  character  may  of  itself  be  sufficient  to  generate 
a  reasonable  doubt  of  defendant's  guilt,  is  properly  refused.    See  also 
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Coppm  T.  Biaie,  123  Ala.  68,  26  8o.  333.  And  MeSwean  T.  Si^te,  113 
Ala.  661,  21  So.  211,  holds  that  a  charge  that  if  defendant  diargad  with 
araon  has  proved  a  good  character,  the  jury  will  consider  such  fact  with 
all  the  evidence,  and  give  him  the  beneat  of  ''any^  doubt"  such  good 
character  maj  gencarate,  is  properly  refused,  as  defendant  is  entitled 
only  to  a  "reasonaUo  doubt.'' 

In  Canoemi  t.  People,  16  N.  T.  501,  where  a  laige  number  of  witnesses  had 
testified  to  good  character  of  accused,  it  was  held  error  to  char^  that 
such  evidence  was  entitled  to  far  inferior  weight  where  the  question 
was  one  of  great  and  atrocious  criminality  than  upon  accusations  of  a 
lower  grade, — Questioning  Com.  v.  Wehster,  6  Gush.  325, 52  Am.  Dec  711. 
Compare  McLain  v.  C<m,  99  Pa.  86.  Com.  v.  Webster,  is  now  regarded 
as  overruled  on  this  point.  As  to  the  proper  instructions  respecting 
evidence  of  character,  see  also  article  by  Judge  S^mour  D.  Thompson, 
10  Grim.  L.  Mag.  192. 

People  V.  MeArron,  121  Mich.  1,  79  N.  W.  944,  holds  that  it  is  not  error 
for  the  court  to  refuse  to  charge  the  jury  in  a  trial  for  homicide,  that 
evidence  of  defendant's  good  character  prior  to  the  alleged  offense  may 
be  considered  sufficient  to  raise  a  doubt  of  his  guilt,  when  the  charge 
given  by  the  court  is  that  under  certain  circumstances  it  may  be  consid- 
ered sufficient  to  raise  a  reasonable  doubt,  and  is  to  be  taken  with  the 
other  testimony,  and  given  such  weight  as  the  jury  think  it  entitled  to. 

In  Hammond  v.  State,  74  Miss.  214,  21  So.  149,  a  charge  that  good  char- 
acter of  a  defendant  is  of  itself  a  suflBdent  fact  from  which  a  reasonable 
doubt  of  guilt  may  arise  is  held  to  be  properly  refused  who'e  the  court 
has  itself  charged  that  the  good  character  of  defendant  is  a  fact  to  be 
considered  in  connection  with  all  the  evidence  in  determining  his  guilt 
or  innocence.  The  court  says,  quoting  from  Coleman  v.  State,  59  Miss. 
490 :  "Evidence  of  the  good  character  of  the  accused  should  go  to  the 
jury  as  any  other  fact,  and  its  influenoe  in  the  determination  of  the  case 
should  be  left  to  the  jury,  without  any  intimation  from  the  court  as  to 
its  value.  The  court  should  not  tell  the  jury  that  satisfactory  evidence 
of  the  good  character  of  the  accused  is,  or  is  not,  sufficient  to  raise  a 
reasonable  doubt  of  his  guilt." 

And  in  State  v.  Porter,  32  Or.  135,  49  Pac.  964,  it  is  held  that  a  request  by 
a  defendant  in  a  criminal  cause  to  charge  "that  proof  of  good  character 
may  be  sufficient  of  itself  to  create  a  reasonable  doubt  of  def^idant's 
guilt,  although  no  such  doubt  would  have  existed  but  for  such  good 
character,"  although  correct  as  an  abstract  proposition  of  law,  is  prop- 
erly refused,  since  the  form  is  vicious  unless  confined  to  a  given  case. 
"As  an  abstract  proposition  of  law,"  said  the  court,  "the  instruction  re- 
quested is  no  doubt  correct,  but  the  form  is  vicious  unless  confined  to  a 
given  case.  Under  certain  circtmistances  and  conditions,  such  may  be, 
and  undoubtedly  is^  the  effect  of  good  character  proven;  but  as  a  gen- 
eral rule  applied  to  all  cases  it  cannot  be  so  treated.  The  rule  of  gen- 
eral application  is  that  evidence  of  good  character  is  always  admissible 
in  favor  of  the  defendant  in  a  criminal  action,  and  it  should  be  weighed 
and  considered  in  connection  with  all  other  evidence  in  the  cause  in  de- 
termining the  guilt  or  innocence  of  the  accused;  and,  when  so  eonsid- 
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cred,  if  there  exists  in  the  minds  of  the  jury  a  reasonable  doubt  as  to 
his  guilty  he  should  be  acquitted  {Cam,  v.  Oleary,  135  Pa.  64,  8  L.  R.  A. 
302,  19  Atl.  1017  J  Edgingion  T.  Uniied  8iat€8,  164  U.  S.  361,  41  L.  ed. 
467,  17  Sup.  Ct.  Rep.  72;  Btate  y.  Henry,  50  N.  C.  (5  Jones  L.)  65;  Peo- 
ple ▼.  Aehe,  44  Cal.  288;  People  ▼.  Raina,  45  Cal.  292;  State  y.  Donovan, 
61  Iowa,  278,  16  N.  W.  130;  Btate  v.  McMurphy,  52  Mo.  251;  Jupitz  v. 
People,  34  HI,  516) ;  and  this  rule  was  practically  adopted  in  State  v. 
Qarrand,  6  Or.  216.  Under  the  rule,  good  character  of  the  prisoner, 
when  proven,  becomes  a  fact  in  the  case; — a  circumstance  tending  in  a 
greater  or  less  degree  to  establish  his  innocence; — and  it  is  not  to  be 
put  aside  by  the  jury  in  order  to  first  determine  whether  the  case  is  of 
doubtful  sequence  before  laying  into  the  scales  such  fact  or  circum- 
stance. It  may,  when  thus  considered  with  other  evidence  in  the  case, 
leave  the  mind  of  the  jury  impressed  with  a  reasonable  doubt,  or  it 
may  be  sufficient  within  itself  to  engender  such  a  doubt,  while  without 
it  the  other  evidence  may  be  convincing;  and  its  value  is  matter  for 
the  determination  of  the  jury  under  all  the  existing  circumstances  and 
conditions  surrounding  each  particular  case." 

V7IL  Confessions. 

88.  Tury  not  oonolnded  as  to  volvntary  oharacter. 

The  ruling  of  the  judge  on  the  preliminary  question  whether  a 
confession  offered  in  evidence  was  voluntary  is  not  conclusive  on  the 
juiy.* 

^Woodford  v.  People,  62  N.  T.  117,  20  Am.  Hep.  464,  Affirming  5  Thomp. 
ft  C.  539,  8  Hun,  310.  Oonim,  State  r.  Vann,  82  N.  G.  631  (well 
doubted  in  People  v.  Kurtz,  42  Hun,  835) ;  State  v.  Sanders,  84  N.  G. 
728;  Wallace  v.  State,  28  Ark.  531.  And  Roeeel  v.  State,  62  N.  J.  L. 
216,  41  Atl.  408,  holds  that  after  a  decision  by  the  court,  based  on  con- 
flicting evidence^  that  a  confession  was  or  was  not  voluntary,  the  ques- 
tion may  be  left  to  the  jury,  with  the  direction  that  they  shall  reject 
it  if  upon  the  whole  evidence  they  are  satisfied  it  was  not  voluntarily 
made,— Citing  Wileon  v.  United  States,  162  U.  S.  613,  40  L.  ed.  1090,  16 
Sup.  Ct.  Rep.  895;  Hopt  T.  Utah,  110  U.  S.  574,  28  L.  ed.  262,  4  Sup.  CL 
Rep.  202. 

In  Stallinge  v.  State,  47  Ga.  572,  it  was  held  not  error  to  charge  the  jury: 
"If  you  do  not  believe  that  the  confessions  were  freely  and  voluntarily 
made,  .  .  .  you  will  have  to  reject  the  confession  entirely  from 
your  consideration.^ 

This  and  the  next  two  cases  were  approved  in  People  v.  Kurtz,  42  Hun,  335, 
as  according  with  the  weight  of  authority. 

In  Earp  v.  State,  55  Ga.  136,  where  a  confession  had  gone  to  the  jury  with- 
out objection^  it  was  held  error  to  refuse  to  charge  that,  to  make  the 
confession  evidence  against  the  accused  it  must  appear  to  the  satisfac- 
tion of  the  jury  that  it  was  voluntary,  etc. 

In  People  v.  Barker,  60  Mich.  277,  298,  27  N.  W.  539  (conviction  for  mur- 
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der  affirmed),  the  court  said:  ''Although  we  conoelYe  it  to  be  the  proT« 
ince  of  the  oourt  to  determine,  in  a  caae  free  from  doubt,  wheth^  a  con- 
fession is  yoluntaiy  or  not,  before  admitting  or  rejecting  the  same  as 
evidence,  yet  in  this  case  we  think  he  properly  submitted  that  question 
to  the  jury."  The  question  was  whether  the  confession  was  made  under 
the  influence  of  a  prior  confession  to  another  person,  which  itself  was 
inadmissible,  being  made  to  supposed  counsel. 

The  proper  instruction  to  the  jury,  in  respect  to  the  effect  of  evidence  of  a 
confession  admitted  by  the  oourt  after  contest  as  to  the  preliminary 
question  whether  it  was  voluntaiy,  is  that>  if  they  believe  from  the  evi- 
dence that  the  confession  was  untrue,  thej  should  disregard  it;  or  if 
they  believe  from  the  evidence  that  it  was  made  under  the  influence  of 
hope  or  fear,  they  should  take  this  into  account  in  determining  what 
weight  or  credit,  if  any,  they  would  attach  to  it  as  evidence.  EIHb  v. 
Btate,  65  Miss.  44,  3  So.  188,  reversing  conviction  for  refusal  of  a  re- 
quest substantially  to  this  effect,  although  it  went  so  far  as  to  add,  in- 
accurately, that  they  might  reject  it  if  they  believed  it  incompetent  or 
produced  by  fear.  Compare  Hunter  v.  State,  74  Miss.  615,  21  So.  305; 
where  it  is  held  that  a  diarge  on  a  trial  for  murder  that  the  joiy 
should  not  consider  a  confession  by  defendant  unless  they  believe  that  it 
was  voluntarily  made»  and  after  he  had  been  duly  warned,  is  properly 
refused,  as  it  is  for  the  court  to  determine  the  competency  of  a  con- 
fession.   To  similar  effect,  see  HoUand  v.  Btate,  39  Fla.  178,  22  So.  298. 

The  rule  in  Texas  is  that,  after  admitting  a  confession  by  defendant,  which 
there  is  evidence  to  show  was  made  while  he  was  under  duress,  or,  if  he 
was  in  jail  when  he  made  it,  was  not  preceded  by  a  proper  warning,  the 
Jury  shall  be  instructed  that  if  th^  believe  the  confession  was  made 
under  duress,  or  when  defendant  was  in  jail,  and  not  properly  warned, 
and  that  it  was  not  freely  and  voluntarily  made,  they  shall  exclude  it 
altogether  from  their  consideration,  thus  enabling  the  jury  to  pass  upon 
the  admissibliity  of  the  oonfession.  Hamlin  t.  State,  39  Tex.  Griffl. 
Rep.  679,  47  S.  W.  666. 

'84.  Cautioning  the  jury. 

In  those  jurisdictions  in  which  the  judge  is  not  allowed  to  express 
4m.  opinion  on  the  weight  of  evidence/  the  accused  has  no  right  to 
have  the  jury  cautioned  against  giving  credit  to  a  confession.' 

^For  some  instances  of  instructions  held  improper  as  invading  the  province 
of  the  jury  in  this  respect,  see  Ooodwin  v.  State,  102  Ala.  87,  15  So.  571i 
a  prosecution  for  murder,  in  which  there  is  no  evidence  of  threats  made 
by  the  jailer  to  induce  confessions  by  defendant;  a  charge  to  disregard 
such  confessions  in  weighing  the  evidence^  if  the  jury  believe  from  the 
evidence  that  the  jailer  made  any  threats  to  defendant  before  th^  were 
rnade^  held  to  have  been  properly  refused.  So  held  also  of  a  chazge  to 
disregard  defendant's  confession  if  the  juiy  believe  from  the  evidence 
that  the  jailer  told  him  that  it  would  be  worse  for  him  if  he  did  not  con* 
less. 
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S^dd  Y.  State,  63  Ark.  457,  40  S.  W.  874  (where  a  charge  that  confessions, 
when  deliberately  and  voluntarily  made,  are  deemed  to  be  among  the  most 
effectual  proofs  of  defendant's  guilt,  is  held  improper) ;  Fincher  v.  Peo- 
pie,  26  Colo.  169,  56  Pac.  902  (where  an  instruction  that  if  the  jury  find 
certain  facts  to  exist  with  respect  to  the  confession  of  defendant,  it  is 
entitled  to  great  weight  at  their  hands,  is  held  improper).  Citing  Com, 
▼.  GalUgan,  113  Mass.  202;  Blackhum  ▼.  Com.  12  BuBh.  181;  Com.  y. 
Sanborn,  116  Mass.  61;  State  v.  Qleim,  17  Mont.  17,  31  L.  R.  A.  294,  41 
Pac.  998;  Morriaon  v.  State^  41  Tex.  516;  Murphy  y.  People,  63  N.  Y. 
590. 

Mauk  Y.  State,  148  Ind.  238,  46  N.  E.  127,  47  N.  E.  465,  where  a  requested 
instruction  that  any  admission  or  confession  verbally  made  by  defend- 
ant, and  written  down  by  another,  is  subject  to  mistake  that  may  arise 
from  misunderstanding  the  words  used  by  defendant,  or  by  using  words 
not  used  by  him,  or  substituting  the  language  of  the  draftsman,  is  held 
to  have  been  properly  refused,  although  the  court  may  properly  call  the 
attention  of  the  juiy  to  the  question. 

State  v.  Cannon,  52  S.  C.  452,  30  S.  E.  589,  where  a  requested  instruction 
was  held  to  have  been  properly  refused  in  a  criminal  cause,  as  invasive 
of  the  province  of  the  jury,  where  it  stated  that  if  they  found  that  a 
confession  made  by  the  defendant  was  made  while  he  was  suffering  great 
pain  and  mental  anguish,  and  while  under  the  influence  of  narcotics, 
they  should  view  it  with  great  caution,  give  it  no  more  weight  than  a 
feather,  and  that  it  was  never  safe  to  convict  a  defendant  upon  his  un- 
corroborated statements. 

^8ee  article  by  Judge  Seymour  D.  Thompson,  in  10  Crim.  L.  Mag.  169,  S  17, 
Citing  authorities  which  condemn  charge  to  effect  of  statement  in  1 
Oreenl.  Ev.  9  200. 

7or  cases  on  the  danger  of  evidence  of  confessions,  see  those  there  cited, 
and  State  v.  Fields,  Pedc  (Tenn.)  141  (agitation  under  which  they  are 
made).  Verbal  mistake  or  misrepresentation  by  witness.  Rew  v.  Sim- 
ons, 6  Car.  ft  P.  541;  Starkie,  Ev.  pt.  3,  {  57,  and  note  M;  State  y.  Long, 
2  N.  C.  (1  Hayw.)  455;  Reo  y.  Coleman,  Cited  in  Joy  on  Confessions, 
108;  Cain  v.  State,  18  Tex.  387;  Earle  y.  Picken,  5  Car.  &  P.  542,  note; 
State  V.  Guild,  10  N.  J.  L.  163,  185,  18  Am.  Dec.  404. 

Unsatisfactory  character  of  the  evidence.  Malin  y.  Malin,  1  Wend.  625, 
652;  Getman  y.  Getman^  1  Barb.  490,  504;  Law  v.  Merrills,  6  Wend. 
268,  Reversing  9  Cow.  65;  Stone  y.  Ramsey,  4  T.  B.  Mon.  237;  Garrison 
Y.  Akin,  2  Barb.  25,  27;  Myers  Y.  Baker,  Hardin  (Ky.)  544. 

Danger  of  fabrication.  Lawless  y.  Quedle,  8  Ir.  L.  Rep.  382  (where  the 
chief  judge  said:  ''I  know  by  experience  [meaning  by  observation] 
how  easy  it  is  to  fabricate  admissions) ;"  Lenoh  v.  Lenoh,  10  Ves.  Jr. 
511;  Smith  v.  Bumham,  3  Sumn.  435,  Fed.  Cas.  No.  13,019. 

Tor  cases  on  the  cogency  of  a  well-proved  confession.    Botts  v.  Williams, 
17  B.  Mon.  687 ;  Eetor  v.  Welsh,  29  Ga.  443 ;  Higgs  v.  Wilson,  3  Met. 
(Ky.)  337;  Meroer  v.  State,  17  Ga.  146;  People  y.  Bennett,  37  N.  Y. 
117. 
Abb.  Cb.— 4L 
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36.  Jury  not  bound  to  beUeve  the  whole. 

Where  the  declarations  of  the  accused  are  admitted  against  him, 
the  jury  are  not  bound  to  accept  the  whole  because  they  believe  a 
part^ 

^Hanrahan  y.  People,  91  III.  142,  where  it  was  held  not  error  to  refuse  to 
instruct  that  the  jury  had  no  right  to  reject  any  portion  of  the  state- 
ment. See  alflo  Sauk  v.  State,  14S  Ind.  238,  46  N.  E.  127,  47  N.  E.  465, 
where  it  is  held  proper  for  the  court  to  refuse  a  requested  instruetion 
that  if  the  jury  believe  that  part  of  the  defendant's  confession  which 
tends  to  incriminate  another  is  false,  th^  may  disregard  the  confession 
entirely. 

36.  Heoeitity  of  oorroboration. 

The  accused  cannot  be  convicted  upon  evidence  of  his  own  con- 
fession,  made  out  of  court,  without  some  other  evidence  of  the  crim- 
inal facts  to  which  the  confession  relates.^ 

^People  T.  Deacons,  109  N.  Y.  374,  16  N.  E.  676,  holding  that  proof  of  the 
finding  of  the  body  of  the  deceased,  with  unmistakable  marks 
of  the  murder  committed,  is  sufficient  to  sustain  a  conviction  based  upon 
a  confession  of  murder. 

According  to  Wimherly  v.  State,  105  Ga.  188,  31  S.  E.  162,  an  instruetion 
that  a  conviction  may  be  lawfully  had  on  a  free  and  voluntary  con- 
tesion,  though  not  otherwise  corroborated  than  by  proof  of  the  corpus 
delictiy  should  not  contain  language  from  which  the  jury  may  infer 
that  a  confession  so  corroborated  will  require  conviction ;  but  the  jury 
should  be  left  free  to  pass  on  the  question  whether  or  not  the  corrobora- 
tive evidence,  together  with  that  relating  to  the  confession,  is  sufBcient 
to  satisfy  them  beyond  a  reasonable  doubt  of  defendant's  guilt. 

And  Cargill  v.  Com.  03  Ky.  578,  20  S.  W.  782,  holds  that  failure  to  instruct 
under  Ky.  Crim.  Ck>de,  S  240,  providing  that  a  confession  of  a  defend- 
ant, unless  made  in  open  court,  will  not  warrant  a  conviction  unless  ac- 
companied with  other  evidence  that  such  an  offense  was  committed, — ^is 
not  erroneous  where  a  witness  testifies  as  to  what  accused  swore  opon 
a  former  trial,  but  it  does  not  amount  in  the  least  degree  to  a  confes- 
sion. 

An  instruction  that  defendant  cannot  be  convicted  of  rape  on  his  uncor^ 
roborated  confession  need  not  be  given  where  there  is  abundant  corroba- 
toiy  evidence.    Edene  t.  StaU  (Tex.  Crim.  App.)  43  S.  W.  SO. 

IX.    CONSOIOUSNESS   OF   GiriI.T. 

37.  FUglLt. 

Flight  of  the  accused  may  be  considered  by  the  jury  as  tending' 
to  show  guilt,^  but  does  not  raise  a  presumption  of  law;*  nor  is  he 
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bound  to  explain  beyond  a  reasonable  doubt  that  it  was  consistent 
with  his  innocence.' 

^State  y.  Rodman,  62  Iowa,  456^  17  N.  W.  663  (larceny;  holds  it  not  error 
to  charge  that  the  attempt  of  the  accused  to  escape  should  be  considered 
as  tending  to  establish  guilt) ;  State  y.  King,  78  Mo.  655  (holds  it  not 
error  to  charge  that  flight  raises  the  pi^sumption  of  guilt,  and  that  the 
jury  may  take  the  flight  into  consideration  in  determining  the  guilt  or 
innocence  of  the  accused) ;  Bylvester  y.  State,  71  Ala.  17  (holds  it  not 
error  to  charge  that  the  flight  may  be  considerd  in  connection  with  tne 
other  eyidence  as  a  circumstance  of  guilt) ;  Fox  y.  People,  95  111.  71 
(forgery;  holds  it  error  to  instruct  the  jury  that  the  flight  of  the  ac- 
cused was  eyidence  of  his  guilt.  It  is  only  eyidenoe  tending  to  proye 
guilt). 

In  State  y.  Thomas,  58  Kan.  805,  51  Pac.  228,  an  instruction  in  a  criminal 
action  that  if  the  jury  find  from  the  eyidence  that  defendant,  at  or 
about  the  time  the  charge  contained  in  the  information  was  preferred 
against  him,  fled  to  a  distant  section  of  the  country,  and  such  flight  was 
induced  by  the  charge^,  they  may  consider  such  circumstances  in  deter- 
mining the  question  of  guilt  or  innocence, — ^is  held  correct. 

In  State  y.  Hunt,  141  Mo.  626,  43  S.  W.  389,  the  court  instructed  the  jury 
"that  where  there  is  eyidence  introduced  as  to  an  attempted  escape  by 
the  defendant  who  has  been  charged  with  an  offensei,  to  ayoid  his  arrest 
by  the  officers  of  the  law  and  trial,  such  attempt  to  escape,  in  the  ab- 
sence of  qualifying  circumstances,  raises  a  presumption  of  guilt;  and  if 
you  find  from  the  eyidence  in  this  case  that  the  defendant  did  attempt 
to  escape  to  ayoid  arrest  and  trial  this  is  a  circumstance  to  be  consid- 
ered by  you,  in  connection  with  all  the  other  eyidence,  to  aid  you  in  de- 
termining the  question  of  the  guUt  or  innocence  of  defendant;"  and  the 
instruction  was  approyed,  the  question  being  whether  the  eyidence  in 
fact  justified  the  instruction. 

It  is  not  eyery  going  away  from  the  place  of  the  homicide  that  raises  the 
presumption  of  the  guilt  of  the  accused,  and  when  the  facts  tend  to 
show  that  the  purpose  of  going  away  was  not  to  ayoid  arrest,  the  in- 
struction should  be  so  framed  as  to  include  all  the  circumstances,  that 
the  defendant  may  haye  the  benefit  of  such  explanatory  facts.  State 
y.  Fairkmh,  121  Mo.  137,  25  S.  W.  895,  Citii^  State  y.  Mallon,  75  Mo. 
355;  State  y.  King,  78  Mo.  555;  State  r.  Ma  Foo,  110  Mo.  7,  19  S.  W. 
222. 

So,  in  Com.  y.  Beeek,  168  Pa.  603,  32  Atl.  109,  an  instruction  on  a  trial  for 
murder,  that  the  jury  may  look  upon  the  flight  of  defendant  as  eyidence 
of  guilt,  and  that  they  may  also  look  upon  it  as  eyidence  of  the  fear  of 
summary  punishment  on  his  part  at  the  hands  of  his  pursuers,  is  held 
not  to  be  objectionable. 

An  instruction  on  a  trial  for  murder,  that  if  defendant,  on  being  informed 
that  he  was  suspected  of  the  homicide;,  "fled  to  ayoid  arrest,"  such  fact 
is  a  circumstance  prima  facie  indicatiye  of  guilt,  is  not  objectionable  as 
stating  that  if  he  fled  to  ayoid  arrest  for  larceny,  which  he  is  shown  to 
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haTe  oommitted.  it  would  be  priina  fade  evidence  of  faJs  guilt  of  tlie 
crime  of  murder.    State  t.  Sejfmour,  94  Iowa,  699,  63  N.  W.  661. 

^People  y.  Wong  Ah  ygow,  54  Cal.  161,  36  Am.  Rep.  69  (homicide),  held 
it  error  to  charge  that  the  flight  of  the  defendant  was  strong  presump- 
tive eivideDce  of  his  guilty  because  no  such  presumption  arose,  as  a  mat- 
ter of  law,  and  the  instruetion  was  therefore  ''with  respect  to  matters 
of  fact,"  and  was  not  cured  hy  a  correct  statement  of  the  law  in  another 
part  of  the  charge. 

8o,  in  Htefcory  ▼.  United  States,  160  U.  S.  408,  40  L.  ed.  474,  16  Sup.  Ct. 
Rep.  327,  it  is  held  that  a  charge  that  the  law  recognizes  as  true  that 
the  wicked  flee  when  no  man  pursueth,  but  the  innocent  are  as  bold  as  a 
lion,  and  that  this  is  a  self-evii^ced  proposition  which  can  be  taken  as 
an  axiom,  is  erroneous  when  given  on  the  trial  of  an  accused  person  wAo 
fled  after  the  crime.  'This  instruction  was  tantamount,"  said  the 
court,  "to  saying  to  the  jury  tliat  flight  created  a  legal  presumption  of 
guilt  so  strong  and  so  conclusive  that  it  was  the  duty  of  the  jury  to  act 
on  it  as  an  azi<miatic  truth.  On  this  subject,  also,  it  is  true,  the  charge 
thus  given  was  apparently  afterwards  qualified  by  the  statement  that 
the  jury  had  a  right  to  take  the  fact  of  flight  into  consideration,  but 
these  words  did  not  eorreet  the  illegal  charge  already  given.  Indeed, 
taking  the  instruction  that  flight  created  a  legal  presumption  of  guilt 
with  the  qualifying  words  subsequently  used,  they  were  both  equivalent 
to  saying  to  the  jury  that  they  were^  in  considering  the  facts,  to  give 
them  the  weight  which,  as  a  matter  of  law,  the  court  dedaxed  th^  were 
entitled  to  have;  that  is,  as  creating  a  legal  presumption  so  well  set- 
tled as  to  amount  virtually  to  a  oondusive  proof  of  guilt." 

*F<m  ▼.  People,  96  111.  71  (forgery),  holds  it  error  to  charge  that  if  flight 
is  proved  it  must  be  satisfactorily  explained  as  consistent  with  the  in- 
nocence of  the  accused.  This  might  be  understood  as  requiring  him  to 
prove  an  innocent  purpose  beyond  doubt. 

X.    COBPUS  DELICTI. 

88.  Cteneral  rule  as  to  infflciency  of  eyidenoe. 

The  jury  should  not  convict  without  clear  and  distinct  proof  of  the 
facts  forming  the  basis  of  the  offense  or  corpus  delicti^ 
But  the  proof  need  not  be  direct  and  positive.' 

^Rulolf  y.  People,  18  N.  Y.  179;  United  States  v.  Searcey,  26  Fed.  435;  State 
V.  Keeler,  28  Iowa,  551;  Taylor  v.  State,  36  Tez.  97;  Smith  T.  Com.  21 
Gratt.  809  (where  the  judgment  of  conviction  was  reversed  for  insuffi- 
ciency of  evidence) ;  Stocking  v.  State,  7  Lid.  326;  State  v.  Winner,  17 
Kan.  298;  Johnson  r.  Com,  81  Ky.  325. 

In  Ruloff  V.  People,  it  is  held  error  to  refuse  to  direct  an  acquittal  where 
the  prosecution  has  no  direct  evidence  that  the  person  with  whose  mur- 
der the  prisoner  is  charged  is  dead  or  has  been  murdered,  or  that  her 
dead  body  has  ever  been  found  or  se«i  by  anyone.    The  fact  of  the  death 
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is  the  fcmdamental  and  material  fact  to  be  eatabliahed  in  every  case  of 
murder.  It  ahould  be  shown  either  by  witnesses  who  were  present  when 
the  murderous  act  was  doncj,  or  by  proof  of  the  body  having  been  seen 
dead,  or  by  proof  of  criminal  violence  adequate  to  produce  deaths  and 
which  accounts  for  the  disappearance  of  the  body. 

In  People  v.  Parmelee,  112  Mich.  291,  70  N.  W.  677,  it  is  held  that  the  evi- 
dence of  the  carpMB  deUoti  is  properly  submitted  to  the  jury  in  a  mur- 
der trial,  where  it  includes  the  opinion  of  two  physicians  that  the  de- 
ceased died  from  strangulation,  and  that  the  injury  apparent  on  the 
body  could  not  have  been  inflicted  by  herself,  and  testimony  that  a  cry 
was  heard  from  the  vicinity  where  the  body  was  afterwards  found;  that 
there  was  an  indentation  in  the  ground  under  the  head;  and  that  limbs 
requiring  hard  pressure  to  break  were  found  broken  under  the  head; 
that  clots  of  blood  and  ruptured  blood  vessels  were  found  in  the 
throat  near  Adam's  apple;  that  the  upper  end  of  the  windpipe  was 
crushed  in  nearly  to  the  center ;  that  the  lungs  were  collapsed,  the  lower 
back  part  being  filled  with  blood;  that  the  membranes  covering  the 
brain  were  highly  congested  and  bloody,  and  the  nose  pressed  to  one  side; 
although  it  appears  that  she  was  unmarried,  and  was  two  months'  preg- 
nant, and  a  vial  half  filled  with  laudanum  would  have  produced  some  of 
the  symptoms  discovered. 

In  Gay  v.  Btate,  40  Tex.  Oim.  Rep.  242,  49  8.  W.  612,  It  was  held  that  a 
requested  charge  on  a  trial  for  murder,  that  the  death  of  deceased  must 
be  proved  by  identification  of  the  portions  of  bones  claimed  by  the  state 
to  be  a  portion  of  deceased's  body,  independent  of  the  other  evidence  in 
the  case,  was  properly  refused  as  excluding  from  the  consideration  of 
the  jury  other  evidence  tending  to  identify  the  bonee  found  as  a  part  of 
the  deceased's  remains,  save  such  identification  as  was  given  by  wit- 
nesses, tending  to  prove  that  th^  recognized  the  fragments  as  portions 
of  sudi  remains,  under  Texas  Pen.  Code  1896,  art.  664,  providing  that 
no  person  shall  be  convicted  of  homicide,  unless  the  body  of  deceased, 
or  portions  of  it,  are  found  and  sufliciently  identified  to  establish  the 
fact  of  the  death  of  the  person  charged  to  have  been  killed, — Citing 
State  V.  Davideon,  30  Vt  377,  73  Am.  Dec.  312;  MaOulloch  v.  State,  48 
Ind.  100;  State  v.  WilliatM,  62  N.  C.  (7  Jones  L.)  446,  78  Am.  Dec. 
248;  Campbell  v.  Peop^,  169  Dl.  9,  42  N.  E.  123;  State  v.  Martin,  47 
8.  C.  67,  26  8.  £.  113;  Webster  v.  Com.  6  Cush.  386. 

^Direct  proof  in  the  statute  (N.  Y.  Pen.  Code,  §  181)  does  not  necessarily 
mean  direct  evidence  exclusively.  Circumstantial  evidence  of  identity 
of  the  deceased,  coupled  with  the  confession  of  the  accused,  may  amount 
to  direct  proof.  People  v.  Beokwith,  108  N.  Y.  67,  16  N.  E.  63,  Afllrm- 
ing  46  Hun,  422. 

S9.  Conf estionf. 

The  corpus  delicti  cannot  be  established  by  the  evidence  of  extra- 
judicial confessions  or  declarations  of  the  accused;^  but  it  may  be 
by  judicial  confessions  duly  received.' 

^HiU  V.  Btate,  11  Tex.  App.  132;  South  v.  People,  98  Bl.  261;  People  T. 
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Lame,  49  Midi.  840,  18  N.  W.  622;  Priest  r.  State,  10  Neb.  393,  6  K.  W. 
466;  Bmith  v.  State,  17  Neb.  358,  22  N.  W.  780. 

''Facta  ascertained  hy  reason  of  a  prisoner's  confession  may  be  taken  into 
oonsideration  in  establishing  the  corpus  delicti;  but  the  confession  of  a 
party,  not  made  in  open  court  or  on  examination  before  a  magistrate, 
but  to  an  individual,  uncorroborated  by  circumstances,  and  without 
proof  aliunde  that  a  crime  has  been  committed,  will  not  justify  a  con- 
Tiction.  The  eorjHis  delicti  must  be  proved  beyond  a  reasonable  doubt 
by  evidence  other  than  such  extra-judicial  confessions."  Pitts  v.  State, 
43  Miss.  472,  481,  where  the  proof  of  the  corpus  deUeti  was  held  insuf- 
ficient to  sustain  the  conviction. 

Although  an  extra-judicial  confession  uncorroborated  is  insufficient  for  a 
conviction,  yet  such  a  confession  supported  by  extrinsic  corroborative 
circumstances  was  held  sufficient,  though  the  corpus  delicti  was  not  es- 
tablished by  direct  and  positive  testimony.  State  v.  Patterson,  73  Mo. 
695. 

The  cases  cited  do  not  sustain  the  doctrine  that  the  corpus  delicti  must  be 
fully  proved  by  the  evidence  independent  of  tiie  confession.  United 
States  V.  Williams,  1  Cliff.  5,  21,  Fed.  Cas.  No.  16,707. 

"Full  proof  of  the  body  of  the  crime,  the  corpus  delicti,  independent  of  the 
confession,  is  not  required  by  any  of  the  cases,  and  in  many  of  them 
slight  corroborating  facts  were  held  sufficient."  People  v.  Badgley,  16 
Wend.  63,  59,  where  the  corroborating  facts  were  held  sufficient. 

In  Kentucky,  by  express  statute  (Ky.  Grim.  Code,  SS  240,  241),  it  is  pro- 
vided that  an  extra-judicial  confession  will  not  warrant  a  conviction*  un- 
less accompanied  with  proof  that  the  offense  was  committed;  and  that 
a  conviction  cannot  be  had  on  the  testimony  of  an  accomplice  unless 
corroborated  by  other  evidence  tending  to  connect  defendant  with  the 
commission  of  the  crime.  But  this  statute  neither  requires  nor  author- 
ises an  instruction  that  evidence  of  extra-judicial  confession  of  guilt  is 
not  such  evidence  as  the  law  makes  necessary  to  corroborate  the  evidence 
of  an  avowed  accomplice,  and  that  the  evidence  of  such  accomplice  can- 
not furnish  the  corroboration  necessary  to  supprt  the  evidence  of  an 
extra-judicial  confession.    Patterson  v.  Com.  09  Ky.  610,  5  8.  W.  765. 

'A  judicial  confession  is  sufficient  on  which  to  found  a  conviction.  1  Greenl. 
£v.  S  216. 

In  State  v.  Covoan,  29  N.  C.  (7  Ired.  L.)  239,  it  was  held  that  an  explicit 
and  full  confession  of  a  felony,  duly  made  by  a  prisoner,  upon  examina- 
tion on  a  charge  before  a  magistrate!,  was  sufficient  to  ground  a  oonvie- 
tion,  though  there  be  no  other  proof  of  the  offense  having  been  committed. 
The  judgment  of  conviction  was,  however,  revised  on  other  grounds. 

"It  seems  that  these  [judicial]  confessions,  uncorroborated  by  any  other 
proof  of  the  corpus  delicti,  are  sufficient  to  found  a  conviction,  even  if  it 
be  followed  by  a  sentence  of  death,  they  being  deliberately  made  under 
the  deepest  solemnities,  with  the  ^vice  of  counsel  and  the  protecting 
caution  and  oversight  of  the  judge."    State  v.  Lamh,  28  Mo.  218,  230. 
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40.  Judicial  confession  competent. 

A  judicial  confession,  either  upon  the  trial  or  in  an  examination 
duly  made  in  court  by  the  committing  magistrate,  is  competent  and 
sui&cient  evidence  of  the  corpus  delicti} 

*Pitt8  V.  Btaie,  43  Miss.  472,  481;  People  r.  Badgley,  16  Wend.  53,  69.  And 
see  cases  cited  in  note  to  supra,  S  39. 

41.  Contributing  cause. 

Proof  of  the  corpus  delicti  resulting  from  the  inference  that  the 
wound  inflicted  caused  the  death  is  not  impaired  by  testimony  that 
disease  contributed  to  produce  or  hasten  the  death.^ 

^Potcell  V.  Btaie,  13  Tex.  App.  244. 

In  People  t.  Lewta,  124  Cal.  551,  45  L.  R.  A.  783,  57  Pac.  470,  it  is  held  that 
a  requested  instruction  on  a  trial  for  homicide,  that  if  the  jury  believe 
from  the  eyidenee  that  it  is  impossible  to  tell  whether  the  deceasd  died 
from  a  wound  inflicted  bj  himself  or  the  one  inflicted  by  the  defendant, 
thej  must  acquit,  is  properly  refused  as  ignoring  the  proposition  that 
both  the  wounds  might  have  contributed  to  the  death. 

XI.  Cbedibility. 

42.  Falsiu  in  uno,  etc. 

Under  the  present  rule  as  to  the  competency  of  convicts,  the  rule 
that  if  the  jury  believe  that  a  witness  has  wilfully*  testified  falsely 
as  to  any  f act^  before  them  they  are  authorized  to,  but  not  bound  to 
disbelieve  his  entire  testimony,'  applies  to  a  witness  shown  to  have 
been  guilty  of  perjury.* 

^The  words  "wilfuUy"  and  "material"  should  be  expressed  as  qualifications 
of  the  rule  given  in  Mont.  Code  Civ.  Proc.  S  3300,  subd.  3,  providing  that 
the  jury  are  to  be  instructed  on  all  proper  occasions  "that  a  witness 
false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others."  Cam- 
eron V.  Wentworth,  23  Mont.  70,  57  Pac.  648,  Citing  People  v.  Hicks, 
53  Cal.  354. 

The  provision  of  Cal.  Code  Civ.  Proc.  f  2061,  subd.  3,  that  a  witness  "false" 
in  one  part  of  his  testimony  is  to  be  distrusted  in  others,  may  properly 
be  modified  in  instructing  the  jury,  by  inserting  the  word  "wilfully" 
before  the  word  "false."    People  v.  Luchetti,  119  Cal.  501,  51  Pac.  707. 

An  instruction  that  the  jury  may  disregard  the  testimony  of  any  witness 
who  has  given  false  testimony  should  not  be  given  unless  the  testimony 
was  given  under  oath,  on  a  fact  material  to  the  issue,  and  was  not  only 
false,  but  wilfully  false.    State  v.  Buckler,  103  Mo.  203,  15  S.  W.  331'. 

8o,  an  instruction  that  if  the  jury  believe  any  witness  has  sworn  falsely 
regarding  any  material  point»  they  must  disregard  his  entire  testimony. 


648  CBIMINAIi    TSIAI*    BBIEV. 

is  properly  refiuad.  They  miut  beli«fia  it  waa  wilfully  false.  Stole  t. 
Freidrioh,  4  Wash,  204,  20  Pae.  1055,  80  Pac  828,  31  Pa<!.  322;  Frtuier 
V.  State,  66  Aik.  242,  10  6.  W.  838;  Botmie  v.  BarU,  12  Mont  230,  20 
Pac  882. 

It  is  error  to  sulMtitute  an  instructioii  that  a  witness  who  has  wilfully 
sworn  falsely  in  one  part  of  his  testimoiiy  is  to  be  distrusted  in  other 
parts,  for  a  requested  instruction  that  if  a  witness  has  wilfully  sworn 
falsely  to  any  '^material"  natter,  it  is  the  jury's  duty  to  distrust  his 
entire  evidence.    People  t.  Plyler,  121  Gal.  160,  63  Pac  563. 

'For  some  illustrations  of  the  general  rule,  see  MeOleUan  ▼.  State,  117  Ala. 
140,  28  So.  663;  People  t.  Ixm  Yeek,  123  Gal.  246^  56  Pac  084;  SiaU  r. 
Jforfifs  124  Mo.  514,  28  a  W.  12;  State  ▼.  Semtim,  10  S.  D.  127,  72  N. 
W.  84,  11  S.  D.  106,  76  N.  W.  805,  and  eases  cited. 

An  instruction  that  if  the  accused  has  procured  a  witness  to  testify  falsely 
in  his  behalf  concerning  a  matter  material  to  his  defense,  it  is  eyidenee 
tending  to  show  that  he  is  guilty  of  the  crime  charged,  is  not  obnoxious 
to  the  rule  forbidding  the  basing  of  an  inference  upon  an  inference^ 
where  the  only  testimony  to  which  the  charge  applies  was  as  to  a  trans- 
action in  which  the  witness  and  the  accused  were  claimed  to  have  been 
Jointly  engaged,  affording  inherent  evidence  of  its  intentional  use. 
State  V.  Moffoon,  68  Vt.  280,  36  AtL  810. 

And  a  requested  instruction  that  when  testimony  is  false  in  one  part  it  is 
false  in  all,  and  that  if  the  jury  iind  that  a  certain  witness  testified 
falsely  in  one  place  they  may  disregard  his  testimony  in  toto,  is  properly 
modified  by  striking  out  the  reference  to  a  particular  witness.  People 
T.  Patteraon,  124  Gal.  102,  66  Pac  882. 

An  instruction  that  the  jury  may  disrq;ard  the  entire  evidence  of  a  wit- 
ness who  has  knowingly  sworn  falsely  in  relation  to  any  material  mat- 
ter or  statement  may  properly  be  modified  by  adding  that  they  are  not 
bound  to  do  so  if  they  still  believe  it  worthy  of  credit  State  ▼.  Baker, 
80  Iowa.  188,  66  N.  W.  425. 

But  an  instruction  which  does  not  leave  the  jury  at  liberty  to  give  sudi 
credit  to  a  corroborated  witness  who  has  sworn  falsely  as  they  think 
he  deserves,  but  In  effect  requires  them  to  give  him  credit,  is  enraneoas. 
State  y.  Patrick,  107  Mo.  147,  17  B.  W.  666. 

So  held  in  People  ▼.  Oldham,  111  Gal.  648,  44  Pac  312,  of  an  instruction 
that  if  the  jury  believe  that  any  witness  has  wilfully  and  intentionally 
testified  falsely  to  any  material  fact  they  may  discard  his  evidence  en- 
tirely; that  it  is  a  matter  resting  in  their  sound  discretion,  but  that  it 
is  their  "duty,  as  a  matter  of  law,  acting  as  jurars.^' 

An  instruction  that  if  the  jury  bdieve  that  any  witness  for  the  ''defense^ 
has  wilfully  and  knowingly  sworn  falsely  to  any  material  fact,  they 
haTe  a  right  to  disregard  his  entire  testimony  except  wherein  it  is  cor- 
roborated by  other  credible  evidence,  is  improper,  where  the  witneeses 
for  the  prosecution  are  impeached  by  their  own  testimony.  TPalert  ▼. 
People,  172  HI.  367,  60  N.  E.  148. 

^People  V.  Petmecky,  00  N.  T.  415,  2  N.  E.  145;  Moett  t.  People,  85  N.  Y. 
873;  People  v.  Reavey,  38  Hun.  418,  4  N.  T.  Grim.  Rep.  1;  Jordan  t. 


XLH. — ^OrSTBUCTUVG  THE  JTJBT.  649 

State,  81  Ala.  20,  1  So.  677;  People  v.  (yNeil,  109  N.  Y.  251,  16  N.  E. 
68,  Affirming  48  Hun,  36,  and  reaffirming  rule  in  Dunn  v.  People,  20  N. 
Y.  520,  86  Am.  Dec  810.  And  see  article  by  Judge  Thompson,  in  10 
Grim.  L.  Mag.  167,  160,  aa  to  the  maxim  falaus  in  uno.  He  says:  "It 
is,  on  the  dearest  principles,  error  for  the  judge  to  advise  the  jury  that 
the  testimony  of  a  witness  who  has  knowingly  sworn  ialsely  to  a  ma- 
terial fact  is  to  be  disregarded  or  disbelieived,  unless  corroborated  by 
other  tesUmoigr,  or  by  circumstances.  There  is  no  rule  which  impera- 
tively requires  the  jury  to  reject  the  testimony  of  such  a  witness,  and 
such  an  instruction  clearly  invades  their  exclusive  province  of  saying 
what  witnesses  they  will  believe  and  what  they  will  disbelieve," — ^Disap- 
proving Pierce  v.  State,  58  Ga.  365. 

43.  Aflinnative  and  negative  testimony. 

I^either  party  has  a  right  to  have  the  jury  instructed  that  it  is 
a  rule  of  presumption  that  ordinarily  a  witness  who  testifies  to  an 
affirmative  is  to  be  preferred  to  one  who  testifies  to  a  negative  This 
is  a  matter  in  the  discretion  of  the  court,  and  such  an  instruction, 
if  given  at  all,  should  be  given  with  caution.^ 

^This  rule  of  presumption  is  doubtless  sound.  State  v.  Chevallier,  36  La. 
Ann.  81,  84;  Stiti  v.  Huikoper,  17  WaU.  384,  304,  21  L.  ed.  644,  647 
(civil  case). 

'The  propriety  of  giving  the  jury  a  caution  upon  this  subject  in  any  case 
is  extremely  doubtful,  since  it  tends  to  disturb  the  operations  of  their 
minds  in  judging  of  the  evidence,  and  to  create  impressions  that  tneir 
verdict  is  not  to  be  returned  according  to  their  natural  impressions  of 
the  truth  derived  from  the  evidence  ^hich  they  have  heard,  but  from  the 
application  of  artificial  rules."  Judge  Seymour  D.  Thompson,  in  10 
Crim.  L.  Mag.  162. 

It  is  not  correct  to  charge  that,  as  between  witnesses,  those  who  testify  pos- 
itively as  to  a  fact  are  rather  to  be  believed  than  those  whose  testi- 
mony is  negative,  since  the  credibility  of  a  witness  is  a  better  test  than 
the  form  in  which  his  evidence  is  given.  Kimhrough  v.  State,  101  Ga. 
583,  20  S.  £.  30. 

A  charge  on  the  probative  value  of  positive  and  negative  testimony  is  not 
authorized  by  evidence  of  a  witness  that  he  heard  a  specified  witness 
testify  in  another  case,  and  that  his  recollection  is  that  such  witness 
did  not  identify  defendant,  but  another  person;  that  such  witness  said 
he  recognized  the  latter  by  a  scar  on  his  face  and  by  his  coat;  and  that 
it  is  his  recollection  that  such  person  was  the  only  one  the  witness  rec- 
ognized, although  he  wiU  not  be  positive  as  to  all  the  witness  testified 
to.    Humphries  v.  State,  100  Ga.  260,  28  S.  E.  25. 

44.  Tettimony  of  experts. 

It  is  error  to  tell  the  jury  that  the  testimony  of  experts  should 
be  received  with  great  caution.^ 

*The  true  rule  is  that  "testimony  of  experts  is  to  be  considered  like  any 
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other  testimony — ^is  to  be  tried  by  the  same  teste,  and  is  to  receive  just 
as  much  weight  and  credit  as  the  jury  deem  it  entitled  to,  when  viewed 
in  connection  with  all  the  circumstances."  Judge  Seymour  D.  Thompson* 
in  10  Crim.  L.  Mag.  174,  citing,  however,  ciyil  cases. 

And  the  refusal  of  the  court  to  instruct  the  jury  in  a  criminal  case  that  the 
testimony  of  a  witness  that  blood  found  upon  clothing  of  the  accused 
was  human  blood,  and  detailing  the  meUtod  resorted  to  for  determining 
the  character  of  blood,  mainly  dem<mstrative  of  well-established  scien- 
tific facts,  should  be  received  with  great  caution, — ^is  not  error,  what- 
ever the  rule  may  be  as  to  the  necessity  in  a  proper  case  of  giving  cau- 
tionary instructions  as  to  expert  testimony.  People  v.  Smith,  106  CaL 
73,  39  Pac.  40. 

Nor  should  the  trial  court  on  a  trial  for  murder,  in  explaining  the  nature 
of  expert  and  nonexpert  testimony  and  the  rules  under  which  witnesses 
belonging  to  each  class  may  give  their  opinions  as  to  the  sanity  or  in- 
sanity of  defendant,  charge  that  the  testimony  of  expert  witnesses  is  en- 
titled to  great  weighty  and  add  that  it  is  the  same  with  parties  who  as- 
sociated with  defendant,  lived  with  him,  and  lived  in  the  same  com- 
munity, as  the  probative  value  of  the  testimony  of  each  witness  should 
be  determined  by  the  jury.  Ryder  v.  Btaie,  100  Ga.  528,  38  L.  R.  A. 
721,  28  S.  £.  246. 

According  to  State  v.  Van  Tas9el,  103  Iowa,  0,  72  N.  W.  497,  however,  the 
court  may  properly  instruct  the  jury  that  expert  testimony  as  to  hand- 
writing is  far  from  satisfactory,  and  should  be  received  with  great  care 
and  caution. 

45.  Hypothetical  questioni. 

If  expert  testimony  has  been  drawn  out  by  a  hypothetical  ques- 
tion, the  party  affected  has  a  right  to  have  the  jury  cautioned  not 
to  take  for  granted  the  truth  of  the  statements  contained  in  such 
question,  but  to  scrutinize  the  evidenoe>  and  determine  from  it 
whether  the  hypothesis  be  true.* 

^Judge  Seymour  D.  Thompson,  in  10  Crim.  L.  Mag.  175,  gives  the  follow- 
ing as  an  approved  instruction :  "You  are  not  to  take  for  granted  that 
the  statements  contained  in  the  hypothetical  questions  which  have  been 
propounded  to  the  witnesses  are  true.  Upon  the  contrary,  you  are  to 
carefully  scrutinize  the  evidence,  and  from  that  determine  what,  if  any, 
of  the  averments  are  true,  and  what,  if  any,  are  not  true.  Should  you 
find  from  the  evidence  that  some  of  the  material  statements  therein 
contained  are  not  correct,  and  they  are  of  such  a  character  as  to  entirely 
destroy  the  reliability  of  opinions  based  upon  the  hypothesis  stated,  you 
may  attach  no  weight  whatever  to  the  opinions  based  thereon.  You  are 
to  determine  from  all  the  evidence  what  the  real  facts  are,  and  whether 
they  are  correctly  or  not  stated  in  the  hypothetical  question  or  ques- 
tions. 1  need  hardly  remind  you  (for  it  will  suggest  itself  to  your 
minds)  that  an  opinion  based  upon  an  hypothesis  wholly  incorrectly  aa- 
aumed  or  incorrect  in  its  material  facts,  and  to  such  an  extent  as  to  im- 
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pair  the  value  of  the  opinion,  i3  of  little  or  no  weight.  Upon  the  mat- 
ters stated  in  these  hypothetical  questions,  and  which  are  involved  in 
this  investigation,  you  are  to  give  the  defendant  the  benefit  of  all  rea- 
sonable doubt,  if  any  there  should  be,  and  where  there  is  a  reasonable 
doubt  as  to  the  truth  of  any  one  of  the  material  facts  stated,  resolve 
it  in  the  defendant's  favor." 

46.  Witnesses  who  have  been  impeached. 

The  usual  instruction,  as  stated  by  Judge  Thompson,  is  as  follows : 
'^n  determining  the  guilt  or  innocence  of  the  defendants,  the  jury 
are  to  consider  the  entire  evidence  in  the  case ;  but  they  are  at  liberty 
to  disr^ard  the  statements  of  such  mtnesses  (if  any  there  be)  as 
have  been  successfully  impeached,  either  by  direct  contradiction  or 
by  proof  of  general  bad  character,  imless  the  statements  of  such  wit- 
nesses have  been  corroborated  by  other  evidence  which  has  not  been 
impeached."* 

40  Crim.  L.  Mag.  171. 

An  instruction  that,  while  testimony  may  be  submitted  for  the  purpose  of 
impeaching  a  witness,  it  does  not  necessarily  destroy  his  testimony,  as 
it  is  a  matter  left  with  the  jury  to  take  into  consideration,  and  give  it 
the  credit  they  think  it  entitled  to,  is  proper.  J7u/f  v.  State,  104  Ga. 
621,  30  S.  E.  808. 

8o,  an  instruction  in  a  criminal  case  that  the  jury  should  consider  the  im« 
peaching  evidence  in  estimating  the  weight  to  be  given  the  testimony  of 
a  witness,  and  also  the  fact,  if  they  so  find  it,  that  the  moral  character 
of  a  witness  has  been  successfully  impeached,  is  proper.  Bmith  v.  Htate, 
142  Ind.  288,  41  N.  E.  595. 

But  an  instruction  that  the  jury  are  at  liberty  to  disregard  the  statemoit 
of  all  such  witnesses,  if  any,  as  have  been  successfully  impeached,  either 
by  direct  contradiction  or  by  proof  of  having  made  different  statements 
at  other  times,  or  by  proof  of  bad  reputation  for  truth  and  veracity,  ex- 
cept in  so  far  as  they  have  been  corroborated  by  other  credible  evidence 
or  facts  proved  on  the  trial,  without  requiring  the  contradictory  state- 
ments to  be  as  to  material  facts,  and  ignoring  explanatory  evidence  of- 
fered by  witnesses  as  to  the  former  different  statements, — ^is  properly 
refused.    Cobb  v.  State,  115  Ala.  18,  22  So.  506. 

8o  also  is  an  instruction  that  the  credibility  of  a  witness  may  be  impeached 
by  statements  out  of  court  contrary  to  his  testimony,  and  that  if  the 
jury  believe  that  any  witness  has  made  such  contradictory  statements 
they  would  tend  to  impeach  him,  and  the  jury  would  be  justified  in  re- 
jecting his  testimony  if  from  all  the  evidence  they  believe  it  to  be  un- 
true.   Healy  v.  People,  163  111.  372,  45  N.  E.  230. 

And  refusal  of  an  instruction  that  the  jury  will  not  be  justified  in  believ- 
ing a  witness  who  has  been  impeached,  or  who  has  made  different  state- 
ments under  oath,  unless  corroborated  by  other  evidence,  facts,  and  cir- 
cumstances, is  not  error  where  the  court  instructs  the  jury  to  disbelieve 
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roeh  witiien  if  not  thoroughly  Batisfled  that  his  evidence  upon  the  trial 
is  truthful.    BtaU  t.  Patterson,  62  Kan.  335,  34  Pac.  784. 

An  instruction  leaving  it  to  the  juiy  to  say  wheth^  or  not  a  witness  has 
been  sueoessfullj  impeached  is  erroneous,  that  being  a  question  of  law 
for  the  court    State  v.  Patrick,  107  Mo.  147,  17  8.  W.  666. 

XII.  Decoys^  detectives^  infobmebs^  akd  spies. 

[The  propriety  of  the  use  of  decoys  and  the  question  whether  actr 
ing  on  the  suggestion  of  a  decoy  is  criminal  depend  in  part  on  whether 
the  offense  is  one  of  a  nature  to  be  recurrent  or  habitual,  so  that  a 
decoy  is  merely  putting  before  the  suspect  an  additional  occasion, 
such  as  every-day  experience  constantly  presents,  and  only  differing 
in  the  fact  that  it  is  so  contrived  as  to  preserve  means  of  tracing  the 
result;  or  whether  it  is  a  distinct  temptation  operating  to  induce 
the  original  intent  of  the  accused. 

Another  distinction  is  that  where  the  statute  is  expressly  restricted 
to  acts  done  with  a  particular  intent  or  purpose,  a  decoy  does  not 
occasion  an  offense  unless  the  detective  acted  with  that  intent  or 
purpose  in  good  faith,  in  setting  the  decoy  in  motion.] 

47.  Informers  and  spies;  and  decoys. 

The  mere  fact  that  a  witness  acted  as  an  informer  or  spy  does  not 
discredit  his  testimony.* 

It  is  no  objection  to  a  conviction,  when  a  prohibited  act  has  been 
done,  that  it  was  discovered  by  decoy  letters  specially  prepared  for 
that  purpose;'  nor  does  the  resort  to  such  means  discredit  the  testi- 
mony of  an  officer,^  nor  cast  any  imputation  of  crime  upon  him.^ 

^8t  Charlea  v.  O'MaUey,  18  111.  407  (action  for  penalty  for  illegal  sale  <tf 
liquors),  where  it  was  held  that  a  witness  was  not  to  be  discredited 
from  the  simple  fact  that  he  acted  as  an  informer  or  spy.  The  court 
said :  "Informers  and  spies  may  be  abhorred  and  odious,  not  by  reason 
of  denouncing  and  giving  information  against  crimes  and  criminals,  but 
for  their  association  and  participation  in  lawless  practices.  We  should 
not,  therefore,  mistake  and  denounce  the  only  act  through  which  society 
finds  redress,  instead  of  the  crimes  and  criminals  thus  brought  to  light." 

Compare  Com.  v.  Mason,  135  Mass.  655,  holding  it  not  error  to  refuse  a  re- 
quest to  warn  or  caution  against  such  testimony,  if  the  judge  simply 
ruled  that  such  matters  were  to  be  oonsidered  by  the  jury.  See  eJao 
Com,  V.  Douming,  4  Gray,  29. 

So,  in  Hronek  v.  People,  134  111.  139,  8  L.  IL  A.  837,  24  N.  E.  861,  an  inrtrae- 
tion  that  the  evidence  of  private  detectives  and  of  the  police  should  be 
received  with  a  large  degree  of  caution  was  held  not  to  contain  a  oonrsct 
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proposition  of  law.  ''All  the  circumstances  connected  with  a  witness," 
said  the  court,  "or  that  might  tend  to  affect  his  credibility  or  bias  his 
judgment,  are  competent  to  be  shown  to  and  considered  by  the  jury  in 
determining  the  weight  and  credit  to  be  given  to  his  testimony.  In  view 
of  the  facts  and  circumstances  thus  shown,  it  is  for  the  jury  to  deter- 
mine its  weight  as  matter  of  fact." 

And  in  CapeUind  ▼.  State,  36  Tez.  Crim.  Rep.  576,  38  S.  W.  210,  it  is  held 
that  a  charge  that  the  jury,  in  passing  on  the  guilt  or  innocence  of  de- 
fendant, may  consider  the  fact  that  the  witnesses  introduced  by  the  state 
were  paid  and  hired  to  catch  defendant,  if  they  believe  that  such  wit- 
nesses were  so  paid  and  hired^  is  properly  refused  as  charging  on  the 
weight  of  the  testimony  of  particular  witnesses. 

In  People  Y.  Everts,  112  Mich.  194,  70  N.  W.  430,  an  instruction  on  a  trial 
lor  unlawfully  selling  liquor,  that  the  claim  of  defendant  that  the  liquor 
was  purchased  with  a  view  to  instituting  a  prosecution  based  on  the  evi- 
dence of  the  purchasers,  was  a  circumstance  affecting  the  credibility  of 
such  purchasers  as  witnesses,  and  their  testimony  should  be  more  care- 
fully scanned  than  it  otherwise  would  be,  was  held  sufficiently  to  present 
the  daim  that  the  testimony  was  furnished  by  detectives  promised  a  re- 
ward for  the  detection  and  conviction  of  persons  Ulegally  selling  liquor. 

And  People  ▼.  Bennett,  107  Mich.  430,  65  N.  W.  280,  holds  that  a  charge  in- 
forming the  jury  that  if  complainant  in  a  prosecution  under  the 
Michigan  local-option  law  was  a  hired  witness  and  a  spy,  and  asked  the 
defendant  to  violate  the  law  for  the  express  purpose  of  instituting  a 
criminal  prosecution  against  him,  such  facts  are  to  be  considered  in  de- 
termining the  credit  due  to  his  testimony, — ^is  sufficiently  favorable  to 
the  accused.  To  the  same  effect,  see  People  v.  Rice,  103  Mich.  350,  61  N. 
W.  540. 

But  in  State  v.  Shew,  8  Kan.  App.  679,  57  Pac.  137,  it  was  held  to  be  the 
duty  of  the  trial  court  in  a  prosecution  in  which  the  state  relied  entirely 
upon  the  testimony  of  detectives,  to  instruct  the  jury  to  scrutinize  their 
testimony  closely, — Citing  Connor  v.  People,  18  Ck»lo.  373,  25  L.  R.  A. 
341,  33  Pac.  159.  Ck>mpare  State  v.  Keys,  4  Kan.  App.  14,  45  Pac  727, 
where  it  is  held  that  an  instruction  which  characterizes  a  witness  as  a 
*'spotter,"  and  tells  the  jury  to  take  his  testimony  with  extreme  care 
and  suspicion,  is  properly  refused  where  there  is  nothing  in  his  conduct 
or  demeanor  to  reflect  imfavorably  on  his  credibility,  except  his  admis- 
sion that  he  purchased  intoxicating  liquor  from  one  reputed  to  be  engaged 
in  the  illegal  sale  thereof,  intending,  if  called  upon,  to  testify  thereto. 

*Vnited  States  v.  Moore,  19  Fed.  39.  The  fact  that  the  defendant  was  send- 
ing lottery  tickets  through  the  mails  was  ascertained  by  an  officer  send- 
ing in  a  letter  the  price  of  a  lottery  ticket,  and  receiving  from  the  de- 
fendant through  the  mails  such  a  ticket. 

To  same  effect:  Bates  v.  United  States,  11  Biss.  70,  10  Fed.  92;  United 
States  V.  Whittier,  5  Dill.  35,  39,  Fed.  Cas.  No.  16,688;  United  States  v. 
Cottingham,  2  Blatchf.  470,  Fed.  Cas.  No.  14,872. 

*VnUed  States  v.  Slenker,  32  Fed.  691.  The  court  charged  the  jury  to  the 
effect  that  the  detection  of  crime  by  means  of  teat  or  decoy  letters  was 
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allowable;  that  witnesaefi  resorting  to  this  means  to  diaoover  yiolations 
of  the  postal  laws  were  justified,  and  were  not  to  be  discredited  therefor; 
that  this  was  often  an  indispensable  mode  of  detecting  crime;  but  con- 
viction was  reversed  for  defect  in  indictment. 

*Onof%daga  Easciae  Comn.  v.  Backus,  29  How.  Pr.  33,  42.  The  court  says  the 
use  of  decoy  letters  has  ever  been  employed,  without  bringing  upon  those 
who  use  these  means  the  imputation  either  of  crime  or  of  participation 
therein.  Conviction  confirmed.  See  ante,  Division  XKXIX.,  §i  185-189. 

48.  Detectives  and  decoys  not  accomplices. 

A  person  who  took  part  in  the  act  constituting  the  offense,  merely 
as  a  decoy  or  detective,  for  the  purpose  of  securing  evidence,  is  not 
an  accomplice  within  the  rule  which  requires  the  testimony  of  an 
accomplice  to  be  corroborated.^ 

^Copeland  v.  State,  36  Tex.  Crim.  Rep.  575,  38  S.  W.  210  {dictum) ;  People 
V.  Noelke,  94  N.  Y.  137,  46  Am.  Rep.  128  (holding  that  a  detective  who 
purchases  a  lottery  ticket  for  the  purpose  of  detecting  and  punishing 
the  sale,  in  violation  of  law,  is  in  no  sense  a  party  to  the  criminal  act 
or  intent,  so  as  to  become  an  accomplice) ;  People  v.  Farrell,  30  Cal.  316 
(having  counterfeit  coin  in  possession.  The  accused  had  a  large  amount 
of  counterfeit  coin  for  purposes  of  sale;  and  the  only  witness,  acting  in 
concert  with  the  police,  approached  him,  and  represented  to  him  that  he 
was  one  of  the  ''brotherhood,"  and,  having  gained  his  confidence,  suc- 
ceeded in  purchasing.  Conviction  afl&rmed  against  objection  that  there 
must  be  corroboration) ;  Rew  v.  Despard,  28  How.  St.  Tr.  346,  498  (high 
treason) ;  State  v.  MoKean,  36  Iowa,  343,  14  Am.  Rep.  530  (horse  steal- 
ing; a  person  having  testified  that  he  entered  into  an  arrangement  with 
the  accused  to  steal  the  horse  in  question^  and  did  assist  in  taking  the 
horse;  it  was  held  not  error  to  instruct  the  jury  that  if  he  acted,  not 
with  felonious  intent,  but  as  a  detective,  the  prohibition  against  convic- 
tion on  the  uncorroborated  testimony  of  an  accomplice  did  not  apply. 
Cole,  J.:  "The  persons  to  whom  the  witness  made  the  communications 
of  his  purpose  to  act  the  detective  were  not  officers  of  law,  or  charged 
with  any  public  duty  to  detect  offenders.  In  this  respect  the  case  differs 
from  Rew  v.  Despard,  28  How.  St.  Tr.  346.  But  this  difference,  perhaps, 
imder  our  form  of  government  and  regime,  would  not  be  sufficient  to  de- 
feat the  application  of  the  rule.  The  court  left  the  credibility  of  the 
witness  and  the  weight  to  be  given  to  his  testimony  entirely  to  the  con- 
sideration of  the  jury.  Of  these  they  were  the  proper  judges."  Con- 
viction affirmed) ;  Com,  v.  Douming,  4  Gray,  29  (the  buyer  of  intoxicat- 
ing liquor,  for  the  express  purpose  of  prosecuting  for  an  unlawful  sale, 
not  an  accomplice).  Followed  in  People  v.  Smith,  28  Hun,  626  (holding 
that  the  provision  of  N.  Y.  Code  Crim.  Proc.  §  399,  against  conviction  on 
the  uncorroborated  testimony  of  an  accomplice,  did  not  apply  to  a  con- 
viction on  the  uncorroborated  testimony  of  one  so  purchasing). 

In  Com.  V.  Willard,  22  Pick.  476  (a  leading  case),  the  court  says:     "It  is 
difficult  to  draw  any  precise  line  of  distinction  between  the   cases  in 
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which  the  law  holds  it  a  misdemeanoT  to  counsel,  entice^  or  induce  an- 
other to  commit  a  crime,  and  where  it  does  not.  In  general  it  has  been 
considered  as  applying  to  cases  of  felony,  though  it  has  been  held  that 
it  does  not  depend  upon  the  mere  legal  and  technical  distinction  between 
felony  and  misdemeanor.  One  consideration,  however,  is  manifest  in 
all  the  cases,  and  that  is  that  the  offense  proposed  to  be  committed  by 
the  coimsel,  advice,  or  enticement  of  another  is  of.  a  high  and  aggravated 
character,  tending  to  breaches  of  the  peace  or  other  great  disorder  and 
violence,  being  what  are  usually  considered  mala  in  se  or  criminal  in 
themselves,  in  contradistinction  to  mala  prohibita  or  acts  otherwise  in- 
different than  as  they  are  restrained  by  positive  law." 

49.  Question  of  intent  for  the  jury. 

Whether  the  intent  of  such  a  witness  was  merely  to  procure  evi- 
dence, or  was  to  commit  a  crime  so  that  his  testimony  requires  cor- 
roboration, is  a  question  for  the  jury.* 

^People  V.  Bolanger,  71  Cal.  17,  11  Pac.  799  (not  error  to  charge  that  the 
rule  requiring  corroboration  does  not  apply  to  a  feigned  accomplice) ; 
Wright  v.  State,  7  Tex.  App.  574,  32  Am.  Rep.  599  (theft;  the  principal 
witness  for  the  prosecution  having  testified  that  he  acquired  his  knowl- 
edge of  the  offense  in  the  character  of  a  detective  and  feigned  accomplice, 
held  not  error  to  submit  it  to  the  jury  whether  he  was  an  accomplice  or 
not,  and  whether  he  had  any  such  guilty  participation  as  to  require  cor- 
roboration.   Conviction  affirmed). 


A 


XIII.  Deobee  of  the  grime. 


50.  Duty  to  notice. 

Where  on  the  evidence  the  accused  might  be  convicted  in  a  lesser 
degree  of  the  crime  chained,  it  is  the  duty  of  the  court  in  its  instruc- 
fcions  to  embrace  all  the  degrees  of  the  crime  to  which  the  evidence  is 
applicable.*  But  if  it  is  clear  from  the  evidence  that  a  lesser  degree 
of  guilt  is  not  involved,  it  is  not  error  for  the  court  to  refuse  such 
instructions.* 

^Territory  v.  yichoU,  3  N.  M.  103,  2  Pac.  78;  State  v.  Clemens,  51  Iowa, 
274,  1  N.  W.  546;  Hudson  v.  State,  40  Tex.  12;  Dennis  v.  State,  112  Ala. 
64,  20  So.  925;  Hicks  v.  State,  25  Fla.  535,  6  So.  441;  State  ▼.  Adams, 
78  Iowa,  292,  43  N.  W.  194;  Hudson  v.  State,  101  Ga.  620,  28  S.  E.  1010; 
State  y.  Patterson,  52  Kan.  335,  34  Pac.  784;  Petty  ▼.  Com.  12  Ky.  L. 
Rep.  919,  16  S.  W.  1059;  People  v.  Palmer,  96  Mich.  580,  65  N.  W.  994; 
State  y.  Miller,  45  Minn.  521,  48  N.  W.  401 ;  State  v.  Garrison,  147  Mo. 
548,  49  S.  W.  508;  State  v.  Magers,  35  Or.  620,  67  Pac.  197,  and  cases 
cited;  Augustine  v.  State  (Tex.  Grim.  App.)  52  S.  W.  77;  State  t.  Do- 
Ian,  17  Waah.  499,  60  Pac.  472;  TerHll  v.  State,  95  Wis.  276,  70  N.  W. 
356;  Foster  v.  People,  50  N.  Y.  59S/rbolding  tliat  if  the  facts  proved  on  a 
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trial  of  an  indictment  are  eapable  of  two  constructions,  or  if  in  one  view 
of  the  eyidenoe  a  particular  intent  might  be  found,  and  yet  the  facts 
might  justi^  the  finding  of  an  intent  inyolving  another  degree  of  guilt, 
the  court  is  bound,  on  request  of  the  prisoner,  to  declare  the  rule  of  law 
applicable  to  the  case  in  either  aspect  as  the  jury  might  determine  the 
facts.  But  in  the  absence  of  a  request^  the  court  is  not  bound  so  to 
charge) ;  Buel  ▼.  People,  78  N.  T.  492,  34  Am.  Rep.  555;  Murphy  t. 
People,  8  Hun,  114;  Keener  ▼.  Biate,  18  Oa.  194,  63  Am.  Dec  269;  Par- 
riah  ▼.  State,  18  Neb.  406,  25  N.  W.  578. 

/   According  to  Territory  ▼.  Friday,  8  K.  M.  204,.  42  Pac  62,  the  introduction  of 
/  any  evidence  whaterer  bringing  homicide  within  the  definition  of  any 

I  degree  below  murder  in  the  first  degree  requires  an  instruction  as  to 

^       such  degree,  whether  requested  or  not. 

\}ompton  ▼.  Btate,  110  Ala.  24,  20  So.  119;  Jonee  ▼.  State^  52  Ark.  345,  12 
8.  W.  704;  People  ▼.  Olwoes,  122  Cal.  134,  54  Pac.  596;  Kelly  ▼.  People, 
17  Ck>lo.  130,  29  Pac  805;  Hackett  t.  Btate,  108  Ga.  40,  33  S.  £.  842; 
Btate  ▼.  Tfovak,  109  Iowa,  717,  79  K.  W.  465;  (TBrien  v.  Com,  89  Ey. 
854,  12  S.  W.  471 ;  People  t.  Repke,  103  Mich.  459,  61  N.  W.  861 ;  Btate 
T.  Lente,  45  Minn.  177,  47  K.  W.  720;  Btate  ▼.  Bexton,  147  Mo.  89,  48  & 
W.   452;   Fager  ▼.   BtaU,  49  Neb.  439,   68  N.  W.   611;    Sa$idovaly. 
Territory,   8   N.   M.   573,   45   Pac   1125;    Btate  ▼.   Finley,  118  N.  C. 
1161,  24  B.  K  495;  Qatliff  ▼.  Territory,  2  Okla.  523,  37  Pac  809;  Com. 
T.  Oroesmire,  156  Pa.  304,  27  AU.  40;  Fertig  ▼.  Btate,  100  Wis.  301,  75 
N.  W.  960;  People  ▼.  Rogers,  13  Abb.  Pr.  N.  S.  370  (holding,  on  a  trial 
for  murder,  that  if  no  facts  are  proved  to  reduce  it  to  manslaughter,  a 
failure  of  the  judge  when  requested  to  call  the  attention  of  the  jury  to 
the  difference  between  the  two  crimes  is  not  a  ground  for  reversal) ; 
rSiate  V.  Rash,  34  N.  C.  (12  Ired.  L.)  382,  55  Am.  Dec  420;  Foeter  v. 
/   People,  50  N.  T.  598  (holding  that  where  there  is  no  evidence  tending 
/    to  prove  the  accused  guilty  of  murder  in  the  second  degree^  it  is  not  er- 
Vroi^to  refuse  to  charge  concerning  such  d^rree) ;  People  v.  Lee  0am,  69 
Cal.  552,  11  Pac  183;  Btate  v.  Mahan,  68  Iowa,  304,  20  N.  W.  449,  27 
N.  W.  249  (holding  that  it  was  not  error  to  instruct  the  jury,  upon  a 
trial  for  murder,  that  the  defendant  could  not  be  convicted  of  a  lesser 
offense  than  manslaughter,  where  there  was  no  positive  theory  on  the 
evidence  that  he  was  guilty  of  a  lesser  offense) ;  Davie  v.  Btate,  14  Tex. 
App.  645;  Territory  v.  ThofMESot^  4  N.  M.  154,  13  Pac  223.    And  see 
Btate  V.  Z>ttfMi>  80  Mo.  681  (holding  that  the  defendant  could  not  com- 
plain of  an  instruction  as  to  a  grade  of  manslaughter  of  which  he  was 
not  convicted,  though  the  instruction  was  erroneous). 

People  V.  MoDondld,  159  N.  Y.  809,  54  N.  K  46,  holds  that  upoa  the  trial 
of  an  indictment  for  murder,  the  defendant  is  not  entitled  to  an  in- 
struction that  the  jury  may  find  the  defendant  guilly  of  assault  in  the 
first  or  second  degree,  if  it  is  not  satisfied  that  he  is  guiliy  of  murder 
in  any  of  its  degrees. 

According  to  Territory  v.  PadiOa,  8  N.  M.  510,  46  Pac  346,  the  fact  that 
proof  shows  deliberate  and  premeditated  design  on  the  part  of  defendant 
prior  to  the  homicide  unlawfully  and  maliciously  to  IdU  the  deceased, 
and  that  the  kind  of  weapon  used  and  the  way  death  was  effected  pre- 
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dudes  the  idea  of  an  excusable  or  Justifiable  homidde  as  a  defense,  does 
not  relieve  the  court  of  the  duty  of  charging  as  to  murder  in  the  second 
degree,  where  there  was  no  eyewitness  to  the  homicide,  and  the  circum- 
stances under  which  it  occurred  do  not  appear. 

XIV.  Explaining  omission  to  adduce  evidence. 

61.  Omission  justifies  inference. 

\Vliere  it  has  appeared  that  the  accused,  if  innocent,  had  power  to 
produce  evidence  other  than  by  going  upon  the  stand  himself,  con- 
troverting or  explaining  the  testimony  against  him,*  and  he  made  no 
effort  to  procure  it,  although  peculiarly  within  his  knowledge  and 
reach,  it  is  proper  to  instruct  the  jury  that  they  may  take  the  fact 
into  consideration  in  determining  his  guilt  or  innocence.^ 

If  it  has  not  so  appeared,  the  accused  is  entitled  to  have  the  jury 
instructed  that  his  omission  to  offer  evidence  is  not  to  be  considered 
by  them." 

^This  rule  applies  only  where  the  accused  is  pressed  by  evidence  calling  for 
an  explanation.  People  t.  McWhorter^  4  Barb.  438,  440;  People  v.  BO' 
dine,  1  Denio,  281,  315. 

*Btate  V.  Orebe,  17  Kan.  468.  And  see  Com.  ▼.  McCabe,  163  Mass.  98,  39 
N.  £.  777  (holding  that  failure  of  defendant  on  trial  for  maintaining  a 
liquor  nuisance,  to  call  as  witnesses  persons  found  by  officers  drinking 
beer  in  her  kitchen,  may  be  considered  by  the  jury  as  tending  to  show 
defendant's  guilt,  where  it  does  not  appear  that  they  cannot  be  procured 
by  her) ;  Hinshaw  ▼.  Btaie,  147  Ind.  334,  47  N.  E.  157  (holding  that  the 
failure  of  defendant  charged  with  murder  of  his  wife  to  produce  as  a 
witness  a  young  woman  who,  the  witnesses  for  the  state  testify,  came 
to  defendant's  house  at  night>  while  he  was  alone,  to  testify  to  the  truth 
of  the  matter,  creates  a  presumption  against  him). 

But  this  is  not  matter  of  right.    Brulo  y.  People,  16  Hun,  119. 

8o  also  of  failure  of  the  prosecution.  Rice  v.  Com,  102  Pa.  408.  But  it  is 
not  error  to  refuse  to  charge  in  a  trial  for  murder,  that  a  failure  on  the 
part  of  the  commonwealth  to  produce  a  competent  witness  who  was  pres- 
ent at  the  time  of  the  commission  of  the  crime  is  a  strong  inference 
against  the  theory  of  the  prosecution,  and  amounts  to  substantive  evi- 
dence of  the  truth  of  the  defendant's  evidence  denying  the  crime,  where 
the  witness  was  as  available  to  the  defense  as  to  the  prosecution.  Com, 
V.  Schmoue^  162  Pa.  326,  29  Atl.  644. 

But  it  is  error  to  instruct  them  that  failure  to  explain  evidence  makes  it 
conclusive.    Cordon  v.  People,  33  N.  Y.  601. 

•Onfwfty  V.  PeopU,  63  N.  Y.  472. 

52.  Omiision  by  aocnied  as  witness. 

If  the  accused  testified  on  his  own  behalf,  the  rale  applies  to  his 
omission  to  make  such  an  explanation  bj  his  ovm  testimony.^ 

^Stover  V.  People,  56  K.  Y.  316;  BraehearB  v.  State,  68  Md.  663. 
Abb.  Cb.— 42. 


I 


658  CBIiaNAI.  TBJAL  BBEBF. 

53.  Collateral  drcniiistaiioes. 

This  rule  is  not  oonfined  to  direct  evidence  of  the  crime  diaiged, 
bnt  extends  to  material  circumstances  substantially  strengthening 
the  case  of  the  prosecution.^ 

^People  ▼.  Dyle,  21  N.  T.  678.  In  this  case  the  oonrt  held  it  a  fair  preramp- 
tion  that  testimoiiy  as  to  the  whereabouts  of  the  prisoner  and  his  con- 
federates at  a  giTen  time  and  pkoe  was  within  his  power. 

54.  Eyidence  equally  aecesiibley  eto. 

This  rule  does  not  apply  where  the  evidence  su^ested  to  have  been 
withheld  appears  to  have  been  equally  accessible  to  both  parties,^  and 
its  materiality  equally  foreseen.' 

*8iate  ▼.  BoHer,  55  Iowa,  517,  8  N.  W.  S45.  And  see  Com.  ▼.  Bc^mouB,  162 
Pa.  826,  20  AU.  644,  supnk 

This  is  a  necessaiy  qualification.  8es^  for  instancs^  Brulo  v.  PeopU,  16 
Hun,  119. 

65.  Intent  in  rappresiing. 

Although  it  is  proper  to  instruct  the  jury  that  the  wilful  suppres- 
sion of  evidence  raises  a  presimiption  that  the  evidence  if  produced 
would  be  unfavorable,  it  is  error  to  instruct  the  jury  that  intentional 
failure  to  produce  that  which  might  serve  as  evidence,  or  the  inten- 
tional removal  of  it  from  the  jurisdiction,  raises  a  presumption  of 
law  to  that  effect,  unless  intention  thereby  to  suppress  evidence  is 
shown.^ 

^People  V.  Hurley,  67  Gal.  145.  Laroeny;  hdd  error  to  chai^  that  if  the 
accused  wilfully  failed  to  produce  certain  property  by  wilfuUy  sending 
it  out  of  the  country  so  that  it  could  not  be  produced  on  the  trial,  this 
raised  a  presumption  of  law  that  the  production  of  the  property  would 
be  injurious  to  him.  In  the  absence  of  a  purpoee  to  suppress  the  en- 
deuce,  this  circumstance  would  not  raise  the  presumption.  Gomptre 
Tutile  ▼.  People,  86  N.  T.  431,  437,  where  evidence  of  the  surreptitioiis 
lemoyal  of  a  document  was  held  competent  on  the  question  of  motive  and 
intent.  See  more  fully  cases  reviewed  in  note  to  Bay  v.  Petsnoii 
(Wyo.)  84  L.  R.  A.  681. 

XV.  Innooxkcb. 

56.  Bight  to  separate  instruction. 

Besides  an  instruction  as  to  reasonable  doubt  the  accused  is  also 
entitled  to  have  the  jury  instructed  that  he  is  presumed  to  be  inno- 
cent until  the  contrary  is  proved.^ 

This  presumption  accompanies  him  throughout  the  trial.* 

^People  V.  Van  Houter,  88  Hun,  168,  and  cases  cited;  Ooekran  v.  UnUed 
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Btate9,  157  U.  6.  286,  39  L.  ed.  704,  16  Sup.  Ct.  Rep.  628;  Reeves  ▼. 
State,  29  Fla.  627,  10  8o.  901 ;  State  ▼.  Harrison,  23  Mont.  79,  67  Pac. 
647.  Compare  People  ▼.  Parsons,  106  Mich.  177,  63  N.  W.  69,  where  it 
is  held  that  the  omission  of  an  instruction  as  to  the  presumption  of  in- 
nocence is  not  error  where  a  full  instruction  as  to  reasonable  doubt  is 
giTen, — especially  if  the  court  instructs  that  nothing  can  be  presumed 
against  the  defendant.  And  see  People  v.  WUlett,  106  Mich.  110,  62  N. 
W.  1116. 

According  to  State  v.  Smith,  66  Conn.  283,  31  Atl.  206,  the  rule  as  to  the 
presumption  of  innocence  in  favor  of  the  accused  is  sufficiently  expressed 
to  the  jury  by  an  instruction  requiring  that  guilt  be  established  beyond 
a  reasonable  doubt;  and  an  instruction  that  a  presumption  of  innocence 
continues  and  is  entitled  to  weight  until  the  evidence  offered  by  the  state 
has  overborne  it  and  proved  the  accused  guilty  beyond  a  reasonable 
doubt  puts  too  great  a  burden  on  the  prosecution. 

•Barker  v.  State,  48  Ind.  163;  Olive  v.  State,  11  Neb.  1,  7  N.  W.  444;  MoMil- 
Ian  V.  State,  7  Tex.  App.  142;  Haynes  v.  State,  10  Tex.  App.  480;  Camp- 
heU  V.  State,  100  Ga.  267,  28  S.  £.  71. 

K.  Y.  Code  Crim.  Proc.  i  389,  provides  that  ''a  defendant  in  a  criminal  ac- 
tion is  presumed  to  be  innocent  until  the  contrary  be  proved;  and  in  case 
of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily  shown  he  is  en- 
titled to  an  acquittal.''  People  v.  Van  Houter^  38  Hun,  168,  holding 
that  the  refusal  of  the  court  to  charge  the  presumption  of  the  defend- 
ant's innocence  as  provided  in  this  section  of  the  Code,  when  requested 
by  the  defendant,  constitutes  error,  notwithstanding  the  court  charges 
that  in  case  of  reasonable  doubt  of  the  defendant's  fault,  he  is  entitled 
to  an  acquittal.  The  two  propositions  are  not  identical, — ^per  FoUett, 
J. 

An  instruction  that  the  presumption  of  law  is  in  favor  of  defendant's 
innocence,  and  such  presumption  continues  through  the  trial  until  every 
material  allegation  in  the  information  is  established  by  the  evidence  to 
the  exclusion  of  all  reasonable  doubt,  is  held  in  Bartley  v.  State,  63  N^. 
310,  73  N.  W.  744,  66  Neb.  294,  76  N.  W.  832,  to  be  equivalent  to  the 
rule  that  the  presumption  of  innocence  is  a  matter  of  evidence,  to  the 
benefit  of  which  the  accused  is  entitled. 

But  an  instruction  that  a  presumption  of  guilt  is  met  by  a  stronger  pre- 
sumption of  innocence,  and  must  give  way  to  it,  is  confusing,  and  states 
an  incorrect  legal  proposition  in  that  the  only  presumption  is  one 
of  innocence  until  the  rendition  of  the  verdict.  People  v.  Patterson, 
102  Gal.  239,  36  Pac  436. 

And  an  instruction  in  a  criminal  case,  that  the  presumption  of  innocence 
goes  with  the  prisoner  until  the  case  is  submitted  to  the  jury,  is  held 
erroneous  in  People  v.  MoNamara,  94  Gal.  609,  29  Pac  963,  as  suggest- 
ing that  such  presumption  ceases  upon  the  submission  of  the  case  to 
the  jury. 

But  People  v.  Wvnthrop,  118  Gal.  86,  60  Pac  390,  holds  that  an  instruction 
that  the  presumption  of  defendant's  innocence  accompanies  him  through- 
oat  the  trial,  and  goes  with  the  jury  in  their  retirement,  and  that  me 
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evidence  must  be  exAmined  by  tbe  ligbt  of  such  presumption,  and  that 
it  entitles  the  defendant  to  an  acquittal  unless  it  is  overcome  by  each 
evidence  as  to  satisfy  the  jury  of  the  defendant's  guilt  beyond  all  reason- 
able doubt, — ^is  not  subject  to  the  criticism  that  according  to  it  tbe  pre- 
sumption ceases  when  the  case  is  submitted  to  the  jury. 

BohiniB  V.  People,  178  HI.  320,  62  N.  E.  903,  h<dds  that  it  is  not  error  to 
strike  out  the  words  'iMyond  a  reasonable  doubt"  from  a  requested  in- 
struction that  the  law  presumes  defendant  innocent  of  the  crime  charged 
until  he  is  proved  guilty  hy  competent  evidence  beyond  a  reasonable 
doubt,  and  that  if  the  evidence  leaves  upon  the  minds  of  the  jury  any 
reasonable  doubt  of  his  guilt,  it  is  their  duty  to  acquit  him. 

That  the  substitution  of  the  expression  "attends  the  accused"  for  the  word 
"prevails,"  in  a  requested  instruction  that  "the  presumption  of  inno- 
cence prevails  throughout  the  trial/'  is  proper,  see  Emery  v.  State,  101 
Wis.  627,  78  N.  W.  146. 

XVI.   IlTSANITT. 

[The  rules  here  first  stated  as  to  what  is  insanity  as  a  defense  em- 
recognized  as  a  defense.  That  additional  ground^  recognized  in  scnne 
body  the  results  of  the  conunon-law  test  as  now  understood  and  ap- 
plied in  those  jurisdictions  where  moral  or  emotional  insanity  is  uot 
jurisdictions,  is  stated  infra,  §  63.] 

57.  The  test— capacity. 

The  test  of  insanity  at  the  time  of  the  commission  of  the  act,  as 
a  defense,  is  simply  the  capacity  to  distinguish  between  right  and 
wrong  in  respect  to  the  act* 

^It  is  true  that  it  is  not  error  to  charge  that  if  the  accused  knew  the  right 
and  wrong  of  the  act  he  is  guilty,  but  it  would  be  an  error  to  say  that 
if  he  did  not  know  he  is  necessarily  innocent.  The  reason  is  that  ignor- 
ance is  not  a  defense.    Incapacity  to  Icnow  is.    See  $  5S. 

M'Naghten'a  Oaee,  10  Clark  A  F.  200.  The  leading  English  case,  whera 
what  b  known  as  the  "right  and  wrong  test"  was  established.  The  lan- 
guage of  the  judges  does  not  make  this  distinction. 

In  an  article  in  7  Crim.  L.  Mag.  667,  696,  being  Everest's  paper  on  the  de- 
fense of  insanity  in  criminal  cases,  with  notes  by  John  D.  Lawson,  the 
English  cases  are  historically  analysed,  and  the  "right  and  wrong"  test 
is  said  to  prevail  in  Alabama,  California,  Delaware,  Georgia,  Kansas, 
Maine,  Massachusetts,  Michigan,  Minnesota,  Mississippi,  Missouri,  Ne- 
braska, New  Jersey,  New  York,  North  Carolina,  Ohio,  Pennsylvania, 
Tennessee,  Texas,  and  tbe  Federal  courts;  but  to  have  been  abandoned  in 
niinoisi  Indiana,  and  New  Hampshire. 

Flanagan  v.  People,  62  N.  Y.  467,  11  Am.  Rep.  731,  held  it  not  error  to 
charge  in  the  language  employed  in  M'Naghten'a  Case,  that  "to  estab- 
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lish  a  defense  on  the  ground  of  insanity  it  must  be  clearly  proven  that 
at  the  time  of  committing  the  act  (the  subject  of  the  indictment)  the 
party  accused  was  laboring  under  such  a  defect  of  reason  from  disease 
of  the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was  do- 
ing; and  if  he  did  know  it,  that  he  did  not  know  he  was  doing  wrong." 
The  court  by  Andrews,  J.>  said :  "It  must  be  regarded  as  the  settled  law 
of  this  stat^  that  the  test  of  responsibility  for  criminal  acts,  where  un- 
soundness of  mind  is  interposed  as  a  defense,  is  the  capacity  of  the  de- 
fendant to  distinguish  between  right  and  wrong  at  the  time  of,  and  with 
respect  to,  the  act  which  is  the  subject  of  the  inquiry.  .  .  .  The 
doctrine  that  a  criminal  act  may  be  excused  upon  the  notion  of  an  irre- 
sistible impulse  to  commit  it,  where  the  offender  has  the  ability  to  dis- 
cover his  legal  and  moral  duty  in  respect  to  it,  has  no  place  in  the  law." 
To  same  effect,  Casey  v.  People,  31  Hun,  158,  Reversed  on  other  grounds 
in  96  N.  Y.  116;  Oarr  v.  State,  96  Ga.  284,  22  S.  E.  670. 

The  distinction  is  well  explained  in  Buswell  on  Insanity,  9  437  (1885), 
where  it  is  said  by  way  of  criticism  of  M*Naghten*8  Case:  "The  lan- 
guage of  the  rule  as  stated  seems  open  to  misconstruction.  For,  as  it 
has  often  been  construed,  the  rule  appears  to  have  a  tendency  to  mislead 
juries,  as  inducing  them  to  accept  as  the  test  of  criminal  responsibility 
the  question  whether  the  accused  in  fact  believed  his  act  to  be  wrong 
and  criminal,  whereas  the  question  is  whether  he  had  mental  power 
which  ought  to  have  enabled  him  to  choose  the  right  and  avoid  the 
wrong.  The  law  on  this  subject  seems  to  be  more  exactly  expressed  in 
the  leading  American  case  already  cited  {Com.  v.  Rogers,  7  Met.  500,  41 
Am.  Dec.  458],  in  which  the  rule  was  laid  down  that  a  party  indicted 
is  not  entitled  to  an  acquittal  on  the  ground  of  insanity,  if,  at  the  time 
of  the  alleged  offense,  he  had  capacity  and  reason  sufficient  to  enable  him 
to  distinguish  between  right  and  wrong,  and  understood  the  nature, 
character,  and  consequences  of  his  act,  and  had  mental  power  sufficient 
to  apply  that  knowledge  to  his  own  act," — Citing  also  Flanagan  v.  Peo- 
ple, 52  N.  Y.  467,  11  Am.  Rep.  731;  Loeffner  v.  State,  10  Ohio  St.  698. 

After  instructing  the  jury  that  the  capacity  to  distinguish  between  right  and 
wrong  in  respect  to  the  act  is  the  test,  it  is  not  error  to  refuse  to  add 
that  it  must  appear  that  he  had  capacity  to  know  that  the  laws  of  Qod 
and  man  both  forbid  that  act.  Moett  v.  People,  86  N.  Y.  373,  380.  The 
court  (Earl,  J.)  says:  "The  laws  of  God  and  the  land  are  the  measure 
of  every  man's  act,  and  make  it  right  or  wrong,  and  it  is  right  or  wrong 
as  it  corresppnds  with  such  laws.  When  it  is  said  that  a  prisoner  must, 
at  the  time  of  the  alleged  criminal  act,  have  sufficient  capacity  to  dis- 
tinguish between  right  and  wrong  with  respect  to  such  act,  it  is  implied 
that  he  must  have  sufficient  capacity  to  know  whether  such  act  is  in  vio- 
lation of  the  law  of  God  or  of  the  land  or  both.  It  is  not  the  duty  of 
the  trial  judge  to  present  the  matter  to  the  jury  in  every  possible  phase 
and  in  every  form  of  language  which  the  ingenuity  of  counsel  can  de- 
vise." 

To  the  same  effect  are  the  eomments  on  the  M'Naghten  Case  in  1  Russell, 
Grimes,  9th  Am.  ed.  1877,  19,  note;  7  Grim.  L.  Mag.  667,  681. 

And  in  a  recent  work  on  Medical  Jurisprudence  of  Insanity  by  Clevenger 
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and  Bowlby,  In  toL  1,  ehaps.  6  and  7,  this  phase  of  the  question  of  in- 
sanity, as  well  as  those  referred  to  in  the  succeeding  sections  of  this  di- 
vision, is  discussed  at  great  length,  and  the  authorities  ezhaustivelj  eol- 
lected  and  reviewed.  And  in  toL  2,  chaps.  14,  16,  and  25,  of  the  same 
work,  the  authors  review  sKhaustively  the  decisions  as  to  alooholiani, 
morphinism,  and  epilepsy  respectively. 

58.  Mere  ignorance. 

If  the  capacity  to  distinguish  between  right  and  wrong  existed, 
it  is  immaterial  whether  actual  knowledge  existed.^ 

The  language  of  many  of  the  cases  fails  to  regard  this  distinction. 

But  ignorance,  although  it  be  ground  for  executive  clemency,  is  not  ground 
for  finding  that  there  has  been  no  violation  of  the  law. 

See  also  ante,  Division  XXXTX.,  i  220,  Citing  Buswell,  Insanity,  8  437. 

69.  —  ignorance  of  human  law. 

Neither  knowledge  of  human  law  nor  belief  that  it  is  binding  need 
be  shown.  The  reason  is  that  to  require  this  would  excuse  crime  by 
reason  of  ignorance  of  the  law  or  disrespect  of  it. 

60.  -» ignorance  of  divine  law. 

Neither  knowledge  of  nor  belief  in  divine  law  need  be  shown,  for 
to  require  this  would  make  criminal  responsibility  depend  on  re- 
ligious faith. 

61.  Belief  in  duty  to  violate  law. 

Belief  that  the  divine  law  required  the  act  to  be  done,  though  in 
violation  of  human  law,  does  not  excuse,  imless  amounting  to  an 
insane  delusion,  impairing  the  capacity  to  distinguish  between  right 
and  wrong  in  respect  to  the  act.^ 

*The  reason  is  that  such  belief,  although  It  may  be  ground  for  executive 
clemency,  is  not  ground  for  finding  that  there  has  been  no  violation  of 
law.  Religious  belief  cannot  be  accepted  as  a  justification  of  an  overt 
act  made  criminal  by  the  law  of  the  land.  Reynolds  v.  United  States, 
08  U.  S.  145,  25  L.  ed.  244,  where  a  charge  in  accordance  with  the  above 
rule  was  sustained.  This  was  a  case  of  polygamy.  The  court  (Waite, 
.  Ch.  J.)  said:  *'A  criminal  intent  is  generally  an  element  of  crime,  but 
every  man  is  presumed  to  intend  the  neoessaiy  and  legitimate  conse- 
quence of  what  he  knowingly  does.  Here  the  accused  knew  he  had  been 
once  married,  and  that  his  first  wife  was  living.  He  also  knew  that  his 
second  marriage  was  forbidden  by  law.  When,  therefore,  he  married  the 
second  time,  he  is  presumed  to  have  intended  to  break  the  law.  And  the 
breaking  of  the  law  is  the  crime.  Every  act  necessary  to  constitute  the 
4irime  was  knowingly  done^  and  the  crima  waa  therefore  knowingly  ocun- 
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mlttad.    Ignorano8  of  a  fact  may  Boxnetimes  be  taken  as  evidence  of  a 
want  of  criminal  intent,  but  not  ignorance  of  the  law." 

Wharton  &  Stxll6,  Med.  Jur.  $  137,  say:  'The  test  .  .  •.  is,  is  the  de- 
lusion pleaded  as  a  defense  the  delusion  of  an  insane  person?  If  not, 
he  has  reason  enough  to  dispel  or  correct  it>  and  his  refusal  to  do  so  does 
not  invest  him  with  irresponsibility." 

Compare  UnUed  States  ▼.  Ouiteau,  10  Fed.  161,  where  Cox,  J.,  in  charging 
the  jury,  concluded  hy  saying:  "If  you  find  from  the  whole  evidence 
that  at  the  time  of  the  commission  of  the  homicide  the  prisoner,  in  con- 
sequence of  disease  of  mind,  was  laboring  under  such  a  defect  of  his  rea- 
son that  he  was  incapable  of  understanding  what  he  was  doing,  or  that 
it  was  wrong, — as,  for  example,  if  he  was  under  an  insane  delusion  that 
the  Almighty  had  commanded  him  to  do  the  act,  and,  in  consequence  of 
that,  he  was  incapable  of  seeing  that  it  was  a  wrong  thing  to  do, — ^then 
he  was  not  in  a  responsible  condition  of  mind,  and  was  an  object  of  com- 
passion, and  not  of  justice,  and  ought  to  be  now  acquitted." 

In  Com,  V.  Rogers,  7  Met.  600,  41  Am.  Deo.  468,  Shaw,  Ch.  J.,  said:  Mono- 
mania ''may  operate  as  an  excuse-far  a  criminal  act.  ...  A  com- 
mon instance  is  where  he  fully  believes  that  the  act  he  is  doing  is  done 
by  the  immediate  command  of  Qod,  and  he  acts  under  the  delusive  but 
sincere  belief  that  what  he  is  doing  is  done  by  the  command  of  a  su- 
perior power  which  supersedes  all  human  laws  and  the  laws  of  nature." 
This  is  approved  as  sound  in  Wharton  &  Still6,  Med.  Jur.  i  134. 


88.  Lack  of  self-control. 

If  the  capacity  to  distinguish  between  right  and  wrong  in  respect 
to  the  act  existed,  it  is  immaterial  whether  the  accused  had  the  power 
of  self-control,  unless  the  lack  of  such  power  raises  a  reasonable 
doubt  whether  he  intended  to  do  the  act^ 

^People  V.  Carpenter,  102  N.  T.  238,  260,  6  N.  E.  684,  Applying  Flanoffan 
V.  People,  62  N.  Y.  467,  11  Am.  Bep.  731  (held  that  it  is  not 
error  to  refuse  to  charge  on  defendant's  request,  that  "if  some  control- 
ling disease  was,  in  truth,  the  acting  power  within  him  [the  prisoner], 
which  he  could  not  resist,  or  if  he  had  not  a  sufficient  use  of  his  reason 
to  control  the  passion  which  prompted  the  act  complained  of,  he  is  not 
responsible") ;  Walker  v.  People,  88  N.  Y.  81,  Affirming  26  Hun,  67  (re- 
quest to  charge  that  "the  test  of  criminal  responsibility,  where  the  de- 
fense of  insanity  is  interposed  to  an  indictment,  is  whether  the  accused 
had  sufficient  reason  to  know  right  from  wrong,  and  whether  or  not  he 
had  sufficient  power  of  control  to  govern  his  actions."  Held  not  error 
to  charge  the  first  part  of  this  proposition  while  refusing  to  charge  the 
portion  beginning  with  "whether  or  not"). 

In  Boherie  ▼.  Biate,  8  Qa.  310,  the  court  states  that  an  exception  to  the 
general  rule  stated  above  exists  where  a  man  has  suffidoit  reason  to  dis- 
tinguish between  right  and  wrong  as  to  the  particular  act  about  to  be 
committed,  yet  in  consequence  of  some  delusion  the  will  is  overmastered. 
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and  there  U  no  criminal  intent.  But  the  qualification  is  added  that  the 
act  itself  must  be  connected  with  the  peculiar  delusion  under  which  the 
person  is  laboring.  See  also  Danforih  ▼.  State,  76  Ga.  614,  58  Am.  Bep. 
480;  Carr  t.  Btate,  96  Ga.  284,  22  S.  E.  570  (where  this  phase  of  the 
question  was  discuwed,  but  held  inapplicable  to  the  case  at  bax). 

03.    Emotional  or  moral  insanity. 

In  some  jurisdictions  the  existence  of  insanity  exonerating  the 
accused  is  recognized,  if  the  act  charged  was  the  result  of  disease 
irresistibly  impelling  him  to  do  it,  even  though  he  knew  that  it  was 
wrong.* 

*8tate  ▼.  J<me9,  50  K.  H.  369^  9  Am.  Rep.  242,  note  in  36  Am.  Dec  402; 
cases  reviewed  in  Leacke  ▼.  Btate,  22  Tez.  App.  279,  58  Am.  Rep.  638,  3 
8.  W.  539.  And  see  Parsona  v.  Btate,  81  Ala.  577,  60  Am.  Rep.  193,  2 
So.  854,  and  cases  there  cited;  Daoey  y.  People,  116  III.  555,  6  N.  £.  165; 
Btate  y.  Reidell,  9  Houst.  (Del.)  470,  14  Atl.  550. 

64.  Insanity  induced  by  inebriety. 

Insanity  amounting  to  mental  disease  is  none  the  lees  a  defense 
because  induced  by  inebriety,  as  distinguished  from  the  immediate 
influence  of  present  intoxication.^ 

Delirium  tremens  is  a  species  of  insanity.' 

^People  y.  Blake,  65  Cal.  275,  4  Pac.  1 ;  John  D.  Lawson  in  23  Am.  L.  Reg. 
N.  S.  227,  Citing  many  cases  as  sustaining  this  position;  28  Moak  Eng. 
Rep.  661  (note  to  Reg.  y.  Davie),  Citing  numerous  authorities,  both 
state  and  Federal ;  article  on  "The  Medical  Jurisprudence  of  Inebriety'* 
(1887),  21  Am.  L.  Rey.  955;  People  y.  O'Connell,  62  How.  Pr.  436,  which 
was  affirmed,  without  noticing  this  point,  in  O'Cotmell  y.  People,  87  N. 
Y.  377,  41  Am.  Rep.  379.  And  see  2  Cleyenger,  Med.  Jur.  chap.  14,  where 
this  question  is  treated  at  great  length  and  the  authorities  reyiewed. 

'ErtDin  y.  State,  10  Tez.  App.  700;  Territory  y.  Davia  (Ariz.)  10  Pae.  359, 
with  note  collecting  cases. 

65.  Burden  on  defense. 

In  the  absence  of  evidence  to  the  contrary,  the  le^al  presumption 
that  a  human  being  was  sane  is  sufficient  to  sustain  the  burden  of 
proof  which  is  upon  the  prosecntion  to  show  sanity,  and  throw  upon 
the  accused  the  burden  of  proving  insanity,  if  he  relies  on  that  de- 
fense.* 

^O'Connell  y.  People,  87  N.  Y.  377,  41  Am.  Rep.  379,  where  it  is  held  not  er- 
ror to  charge  that  the  defense  of  insanity  is  an  aflftrmatiye  defense,  and 
the  accused  bound  to  satisfy  the  jury  by  proof  that  he  is  insane.  The 
court  says:     ''This  result  foUows  the  general  rule  of  evidence  which  re- 
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quires  him  who  asserts  a  fact  to  prove  it.  That  the  first  proposition 
was  established  is  not  denied.  The  legal  presumption  that  every  man  is 
sane  was  sufficient  to  sustain  the  other  until  repelled^  and  the  charge 
.  •  .  goes  no  further.  If  the  prisoner  gave  no  evidence  the  fact  stood; 
if  he  gave  evidence  tending  to  overthrow  it,  the  prosecutor  might  pro- 
duce answering  testimony;  but  in  any  event  he  must  satisfy  the  jury 
upon  the  whole  evidence  that  the  prisoner  was  mentally  responsible,  for 
the  affirmative  of  the  issue  tendered  by  the  indictment  remained  with  the 
prosecutor  to  the  end  of  the  trial."  See  also  Walker  v.  People,  8  N.  Y. 
81.  And  for  other  cases  to  similar  effect,  see  Btate  v.  Dueatrow,  137  Mo. 
44,  91,  38  S.  W.  664,  39  S.  W.  266;  Kelch  v.  Btate,  56  Ohio  St.  146,  39 
L.  R.  A.  737,  46  N.  E.  6;  Com,  v.  Heidler,  191  Pa.  375,  43  Atl.  211 ;  Burt 
V.  State,  38  Tex.  Crim.  Rep.  397,  39  L.  R.  A.  309,  330,  43  S.  W.  1000,  43 
8.  W.  344;  Clawson  v.  State,  69  N.  J.  L.  434,  36  Atl.  886.  And  for  an 
exhaustive  review  of  the  authorities  on  this  question,  see  note  to  State 
V.  Scott  (La.)  36  L.  R.  A.  721  et  aeq. 

The  maxim  that  applies  to  the  order  of  proof  is  not  always  applicable  as  an 
instruction  to  the  jury.  See  the  distinction  explained  in  Abbott's  Civil 
Trial  Brief,  2d  ed.  pp.  330-332. 

As  to  the  order  of  proof,  the  burden  is  on  the  defense  according  to  the  more 
generally  received  rule.  It  is  an  affirmative  issue.  If  the  defense  gives 
no  evidence,  the  legal  presumption  of  sanity  suffices  (according  even  to 
the  New  York  form  of  the  rule,  which  is  favorable  to  the  accused)  to 
sustain  the  burden  which  is  upon  the  prosecution.  It  would  not  be  cor- 
rect to  instruct  the  jury  that  the  burden  of  proof  is  on  the  prosecution, 
in  the  absence  of  all  evidence  on  the  subject.  If  the  defense  assumes  the 
burden  and  offers  evidence,  then  it  would  be  error,  according  to  the  New 
York  decisions,  to  instruct  the  jury  unqualifiedly  that  the  burden  is  on 
him  to  prove  insanity.  But  Brotherton  v.  People,  76  N.  Y.  159,  seems 
to  be  a  clear  authority  for  the  doctrine  that  it  is  proper  to  instruct  them, 
in  substance,  that  in  the  absence  of  evidence  on  the  subject  from  the 
prosecution,  the  burden  is  on  the  defense  to  give  evidence  raising  at  least 
a  reasonable  or  well-founded  doubt. 

Judge  Seymour  D.  Thompson  says  (10  Crim.  L.  Mag.  182) :  ''The  prevail- 
ing rule  in  regard  to  the  defense  of  insanity  seems  to  be  that  it  is  an 
affirmative  defense,  the  biurden  to  establish  which  is  upon  the  accused, 
and  that  it  must  be  shown  by  evidence  which  satisfies  the  minds  of  the 
jurors,  which  is  quite  a  different  thing  from  raising  a  reasonable  doubt 
as  to  whether  or  not  the  accused  was  sane  at  the  time  when  he  com- 
mitted the  act." 

66.  <—  as  to  intoxication. 

Whether,  if  intoxication  be  the  cause  of  mental  incapacity,  the 
burden  is  on  the  accused  or  on  the  prosecution  to  show  whether  it 
waa  intoxication  immediately  previous,  or  merely  habits  of  inebriety 
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80  long  previous  and  so  continued  that  the  resulting  unsoundness  of 
mind  is  a  defense— ^ 

K)oiDpare  People  ▼.  BeU,  49  GaL  485,  489;  United  Btaiee  ▼.  MoOlue^  1  Curt. 
C.  C.  1,  14,  Fed.  C«8.  No.  16,679. 

67.  Proof  beyond  reasonable  doubt  not  necessary. 

It  is  not  necessary  to  prove  insanity  beyond  a  reasonable  doubt^* 
hence  it  is  error  to  instnict  the  jury  that  it  must  be  clearly  proved,* 
or  shown  by  clearly  preponderating  evidence.* 

^In  an  article  in  17  Am.  L.  Be^.  922,  it  is  said:  'The  caaea  holding  tliat 
burden  of  proving  insanity  is  upon  defendant  usually  follow  that  rule 
to  its  logical  result^  and  hold  that  he  must,  to  he  entitled  to  acquittal, 
prove  the  fact  hy  some  degree  of  evidence^  and  that  it  is  not  suffideot 
for  him  to  merely  raise  a  reasonable  doubt  of  sanity.  But  th^  do  not 
agree  as  to  the  degree  of  proof  required.  A  few  cases  are  constantly 
cited  in  the  text-books  as  requiring  proof  by  defendant  beyond  a  reason- 
able doubt,  but  they  are  local,  and  perhaps  practically  obsolete.  The 
other  cases  are  somewhat  diverse  in  their  expressions  of  the  rule,  some 
saying  that  the  proof  of  insanity  must  be  to  the  entire  satisfaction  of 
the  Jury,  or  to  the  reasonable  satisfaction  of  the  jury,  or  by  satisfactory 
evidence;  but  an  examination  of  them  will  show  that  these  expressions 
mean  no  more  than  that  the  fact  of  insanity  must  be  proved  by  a  pre- 
ponderance of  the  evidence,  which  is  the  expression  more  generally  used." 

In  an  article  in  7  Crim.  L.  Mag.  431,  on  "the  Defense  of  Insanity  in  Crimi- 
nal Cases,"  it  is  stated  in  a  note  on  page  438  that  the  doctrine  that  the 
prisoner  must  prove  his  insanity  beyond  a  doubt,  though  maintained  in 
a  few  early  American  cases,  is  now  pretty  well  abandoned.  The  prevail- 
ing rule  is  said  to  be  that  the  burden  is  on  the  accused,  but  that  a  pre- 
ponderance of  evidence  in  his  favor  is  sufficient  to  overthrow  the  pre- 
sumption. The  rule  is  said  to  prevail  in  Alabama,  Arkansas,  California, 
Connecticut,  Georgia,  Iowa,  Kentucky,  Louisiana,  Maine,  Massachusetts, 
Ohio,  Pennsylvania,  Virginia,  and  West  Virginia,  while  the  rule  that  the 
burden  rests  on  the  prosecution  to  prove  the  prisoner  sane  is  said  to  pre- 
vail in  Illinois,  Indiana,  Kansas,  Michigan,  Mississippi,  Nebraska,  New 
Hampshire,  New  York,  Tennessee,  and  Texas. 

And  for  an  exhaustive  review  of  the  authorities  on  this  question,  see  note 
to  Boon  T.  Btaie  (La.)  36  L.  R.  A.  726. 

In  an  artiele  in  8  Am.  L.  Rec.  193,  is  an  elaborate  argument  in  favor 
of  the  rule  that  where  the  defense  is  insanity  the  state  must  prove  the 
prisoner's  sanity  beyond  a  reasonable  doubt;  and  it  is  said  that  New 
York,  New  Hampshire,  Indiana,  Illinois,  Kansas,  Kentucky,  Alabama, 
Georgia,  and  Michigan  have  adopted  this  rule  after  having  for  yean 
strenuously  maintained  the  contrary. 

In  an  article  in  14  Cent.  L.  J.  2,  it  is  said  that  the  cases  that  maintain  the 
theory  that  the  burden  of  proof  of  insanily  rests  upon  the  prosecution  do 
so  in  the  face  of  an  overwhelming  weight  of  autlunity.  Caaea  from  nine* 
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teen  states  are  critically  examined,  and  as  a  result  it  is  stated  that 
''while  some  few  of  them  hold  that  the  prisoner  must  establish  his  in- 
sanity b^ond  a  doubt,  and  the  others  that  a  preponderance  of  the  eyi- 
denoe  is  sufficient^  they  are  all  agreed  that  the  burden  rests  with  him, 
and  not  with  the  state."  But  it  is  also  said  that  "the  contrary  theory 
haA  found  favor  with  some  of  our  ablest  and  most  enlightened  courts/' 
as,  for  instance;,  those  of  Illinois,  Indiana,  Kansas,  Michigan,  Nebraska, 
and  New  Hampshire.  And  it  is  said  that  notwithstanding  what  is  said 
in  People  v.  MoOann,  16  N.  Y.  58,  69  Am.  Dec  642,  it  must  be  consid- 
ered doubtful  which  of  these  theories  is  to  be  recognized  in  New  York. 

'Walker  v.  People,  88  N.  Y.  81,  26  Hun,  67,  held  it  not  error  to  charge  that 
to  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proved  that  at  the  time  of  committing  the  act  in  question  the  accused 
was  laboring  under  such  a  defect  of  reason  from  a  disease  of  the  mind 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  and  if  he 
did  know  it»  that  he  did  not  know  that  he  was  doing  wrong.  The  court 
says:  "If  by  this  expression  the  jury  were  given  to  understand  that  the 
insanity  must  be  proved  beyond  a  reasonable  doubt,  it  of  course  was  at 
varianoe  with  the  law  of  this  state  {People  v.  MoC<mn,  16  N.  Y.  58,  69 
Am.  Dee.  642).  But  if  it  meant  that  there  should  be  clear  and  substan- 
tial evidence  of  insanity  to  justify  an  acquittal  on  that  ground,  it  was 
unobjectionable  (People  v.  Sokryver,  42  N.  Y.  1,  1  Am.  Rep.  480)." 

^In  Ooyle  ▼.  Com.  100  Pa.  673,  4  Grim.  L.  Mag.  76^  with  note  to  22  Am.  L. 
B^.  N.  S.  191,  it  is  held  error  to  charge  that  the  presumption  of  sanity 
can  only  be  overthrown  by  clearly  preponderating  evidence.  The  court 
said:  "To  require  it  to  'dearly  preponderate'  is  practically  saying  it 
must  be  proved  b^ond  all  doubt  and  uncertainty.  .  .  .  Evidence 
fairly  preponderating  is  sufficient."  The  court,  however,  concedes  that 
the  burden  is  on  the  accused  to  show  insanity  by  evidence  at  least  fairly 
preponderating. 

In  the  note  to  Ooyle  v.  Com.  by  H.  W.  Rogers,  in  22  Am.  L.  Reg.  N.  S.  194, 
it  is  said  that  the  theory  announced  in  the  principal  case,  that  "inas- 
much as  every  man  is  presumed  to  be  sane,  the  presumption  of  sanity 
prevaUs  necessarily  until  it  is  shown  to  be  false  by  a  preponderance  of 
evidence.  That  the  burden  of  proof  rests  on  the  prisoner  to  show  his 
insanity  to  the  satisfaction  of  the  jury  by  a  preponderance  of  the  evi- 
dence" is  the  rule  generally  adhered  to,  and  is  maintained  in  Alabama, 
Arkansas,  California,  Iowa,  Kentucky,  Maine,  Massachusetts,  Missouri, 
North  Carolina,  Ohio,  Pennsylvaniai  and  Texas.  See  numerous  author- 
ities from  those  states  cited. 

68.  BeasonaUe  doubt  of  sanity  enough. 

If  upon  the  whole  evidence  a  reasonable  doubt  of  sanity  exists, 
the  prisoner  is  entitled  to  acqidttal.^ 

*Brotherton  v.  People,  76  N.  T.  159  (held  that  it  was  not  error  to  charge 
that  the  "allegation  of  insanity  is  an  affirmative  issue  which  the  defend- 
ant is  bound  to  prove^  and  you  must  be  satisfied  from  the  testimony  in- 
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troduced  by  him  that  he  was  insane," — taking  such  expression  in  ooii- 
nection  with  another  part  of  the  charge,  'Hhat  if  'there  is  a  well-founded 
doubt  whether  this  man  was  insane  at  the  time  he  fired  the  pistol  yon 
will  acquit  him.'"  Church,  Ch.  J.,  said:  "Crimes  can  ovly  be  com- 
mitted by  human  beings  who  are  in  a  condition  to  be  responsible  for 
their  acts;  and  upon  this  general  proposition  the  prosecutor  holds  the 
afl&rmative^  and  the  burden  of  proof  is  upon  him.  Sanity  being  the  nor- 
mal and  usual  condition  of  mankind,  the  law  presumes  that  every  indi- 
vidual is  in  that  state.  Hence  a  prosecutor  may  rest  upon  that  pre- 
sumption without  other  proof.  The  fact  is  deemed  to  be  proved  prima 
facie.  Whoever  denies  this,  or  interposes  a  def^ise  based  upon  its  un- 
truth, must  prove  it.  The  burden,  not  of  the  general  issue  of  crime  by 
a  competent  person,  but  the  burden  of  overthrowing  the  presumption  of 
sanity  and  of  showing  insanity,  is  upon  the  person  who  alleges  it;  and 
if  evidence  is  given  tending  to  establish  insanity,  then  the  general  ques- 
tion is  presented  to  the  court  and  jury  whether  the  crime,  if  committed, 
was  committed  by  a  person  responsible  for  his  acts;  and  upon  this  ques- 
tion the  presumption  of  sanity  and  the  evidence  are  all  to  be  considered; 
and  the  prosecutor  holds  the  affirmative,  and  if  a  reasonable  doubt  ex- 
ists as  to  whether  the  prisoner  is  sane  or  not,  he  is  entitled  to  the  bene- 
fit of  the  doubt  and  to  an  acquittal."  And  of  the  particular  charge  the 
court  said:  "The  prisoner  was  bound  to  prove  that  he  was  not  sane; 
and  whether  insanity  is  called  an  affirmative  issue,  or  it  is  stated  that 
the  burden  of  proof  of  insanity  is  upon  the  prisoner,  in  order  to  over- 
come the  presumption  of  sanity,  is  not  very  material,  if  the  jury  are  told, 
as  they  were  in  this  case,  that  a  reasonable  doubt  upon  that  question  en- 
titled the  prisoner  to  an  acquittal),"  Followed  in  (yConnell  v.  People, 
87  N.  Y.  379,  41  Am.  Rep.  379;  (7a«ey  v.  People,  31  Hun,  158,  Reversed 
on  other  grounds  in  96  N.  Y.  116  (held  that  it  was  not  error  to  refuse  to 
charge  that,  on  an  interposition  of  the  defense  of  insanity  and  testimony 
deduced  in  support  of  the  plea,  the  presumption  of  sanity  in  the  accused 
is  prima  facie  overcome,  and  the  prosecution,  before  there  can  be  a  con- 
viction, must  satisfy  the  jury,  by  affirmative  proof  of  saneness,  that  the 
accused  was  not  mentally  diseased  at  the  time  of  shooting.  This  case 
also  held  that  it  was  not  error  to  charge  that  every  man  is  presumed  to 
be  sane,  and  that  when  a  defendant  avers  the  plea  he  must  prove  it;  but 
if  on  the  whole  proof  there  is  a  reasonable  doubt  of  sanity,  the  defend- 
ant must  be  given  the  benefit  of  the  doubt) ;  Wagner  v.  People,  4  Abb. 
App.  Dec.  509,  Affirming  54  Barb.  367  (held  that  it  is  not  error  to  charge 
that,  on  the  question  of  insanity,  the  accused  is  entitled  to  the  benefit 
of  any  doubt  that  may  arise;  that  is,  the  jury  must  be  satisfied  beyond 
all  reasonable  doubt  that  he  was  sane  when  he  committed  the  act,  but 
that  if  the  jury  are  satisfied  beyond  reasonable  doubt  that  the  accused 
knew  that  the  nature  and  quality  of  the  act  he  was  doing  was  wrong, 
the  law  holds  him  responsible). 

In  People  v.  McCann,  16  N.  Y.  58,  69  Am.  Dec.  642,  where  the  only  defense 
was  insanity,  it  was  held  error  to  charge  that' unless  the  jury  "were 
satisfied  beyond  a  reasonable  doubt  that  the  prisoner  was  insane  at  the 
time  of  the  homicide,  he  was  not  entitled  to  a  verdict  of  acquittal  on 


XLn. ^INSTBUOTINO  THE  JUBY.  669 

that  ground."  The  court  said:  "The  rule  requiring  the  evidence  to 
satisfy  the  jury  beyond  a  reasonable  doubt  is  one  in  favor  of  the  indi- 
vidual on  trial  charged  with  crime,  and  is  applicable  only  to  the  general 
conclusion,  from  the  whole  evidence,  of  guilty  or  not  guilty;"  and  dis- 
approved the  rule  in  State  v.  Spencer,  21  K.  J.  L.  196,  tbat,  in  order  to 
acquit  on  the  ground  of  insanity,  the  proof  of  insanity  at  the  time  of 
committing  the  act  ought  to  be  as  dear  and  satisfactory  as  the  proof  of 
committing  the  act  ought  to  be  in  order  to  find  a  sane  man  guilty. 

Of  People  V.  McCann^  16  N.  Y.  58,  60  Am.  Dec.  642,  it  was  said  in  Flanagan 
v.  People,  52  N.  Y.  467,  471,  11  Am.  Rep.  731:  "The  question  was  not 
in  the  case  whether  the  prisoner  would  be  entitled  to  the  benefit  of 'a 
doubt  upon  the  evidence  introduced  by  him  to  establish  the  defense. 
What  is  said  by  the  learned  judges  upon  the  subject  is  entitled  to  such 
weight  as  their  character  and  learning  and  their  arguments  entitle  it 
to.  .  .  .  It  is  not  necessary  for  us  to  consider  the  question  in  this 
case,  but  we  prefer  to  leave  it  precisely  where  the  cases  cited  leave  it, — 
an  open  question,  so  far  as  judicial  authority  in  this  state  is  concerned." 

Compare  Walker  v.  People,  26  Hun,  67,  1  N.  Y.  Crim.  Rep.  7,  14,  where  it 
was  held  not  error  to  refuse  to  charge  that  the  accused  was  not  required 
to  prove  his  insanity  to  avail  himself  of  the  defense,  but  merely  to  create 
a  reasonable  doubt  upon  that  point,  whereupon  the  burden  of  proving 
sanity  fell  upon  the  People.  The  jury  were  charged  that  if  they  found 
accused  insane  at  the  time  of  perpetrating  the  act  in  question,  they 
should  find  him  not  guilty,  on  the  ground  of  insanity;  and  also  that  if 
they  found,  beyond  all  reasonable  doubt,  that  he  committed  the  crime, 
and  that  he  was  not  insane,  they  should  convict;  and  also  that  if  there 
was  any  reasonable  doubt  arising  from  the  evidence,  he  was  entitled  to 
the  benefit  of  the  doubt,  and  they  should  acquit.  Held,  that  the  charge 
was  not  objectionable  as  failing  to  meet  a  request  to  charge  that  it  was 
sufficient  for  the  accused  to  create  a  reasonable  doubt  of  his 
sanity.  And  in  this  case  on  appeal  in  88  N.  Y.  88,  the  court  said :  "The 
burden  of  establishing  beyond  a  reasonable  doubt,  as  one  of  the  elements 
of  guilt,  that  the  prisoner  was  not  insane,  was  by  this  charge  cast  upon 
the  prosecution." 

In  Walter  v.  People,  32  N.  Y.  147,  Affirming  18  Abb.  Pr.  147,  the  court 
says:  "The  prisoner's  counsel  requested  the  judge  to  charge  as  a  prop- 
osition of  law  that  in  a  case  where  the  defense  consists  in  the  insanity  of 
the  prisoner,  it  becomes  incumbent  upon  the  prosecution  to  prove  him 
sane.  There  was  not  a  particle  of  evidence  in  this  case  showing  the  pris- 
oner to  have  been  insane  when  he  committed  the  homicide.  The  defense 
of  insanity  failed  utterly.  Hence  the  legal  proposition  asked  to  be  given 
to  the  jury  was  of  the  most  abstract  character,  and  for  this  reason  the 
judge  was  not  called  upon  to  say  anything  about  it.  But  as  an  abstract 
legal  proposition  it  was  manifestly  imsound.  Sanity  is  presumed  to  be 
the  normal  state  of  the  human  mind,  and  it  is  never  incumbent  upon  the 
prosecution  to  give  affirmative  evidence  that  such  state  exists  in  a  par- 
ticular case." 

And  compare  State  v.  Hockett,  70  Iowa,  442,  30  N.  W.  742,   748,   Diatia- 
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guUhlng  BtiUe  y.  Jones,  64  Iowa,  356,  17  N.  W.  911,  20  N.  W.  470, 
where  it  was  held  error  to  charge  that  "in  order  to  eetablieh  ioflaiiity, 
it  is  not  neoeaiary  that  the  proofs  shall  be  direct  and  positive,  but  it 
may  be  shown  by  tudi  facts  and  drcumstances  as  convince  the  mind  of 
its  existence,  the  same  as  any  other  fact.  But  when  tiie  claim  set  up  as 
a  defense  is  nnusaal,  nnnatural,  and  out  of  the  ordinary  oourae  of  af- 
fairs, yon  are  not  required  to  take  the  same  for  granted,  upon  fdight 
evidence,  nor  should  you  so  find,  except  upon  evidence  of  a  reliable  char- 
acter, and  which  satisfies  you  that  the  defense  has  been  made  out." 

Kearney  ▼.  Btate,  68  Miss.  233,  8  So.  292,  holds  that  an  instruction  on  a 
murder  trial  that  if  tiie  jury  have  no  reasonable  doubt  of  the  sanity  of 
the  accused  at  the  time  of  the  kUling,  they  are  to  find  him  guilty,  if 
they  believe  he  shot  and  killed  deceased,  is  erroneous,  being  in  effect  an 
instruction  that  if  defendant  was  capable  of  malice  the  jury  must  con- 
vict upon  proof  only  of  the  killing. 

State  V.  Brooks,  23  Mont  146,  67  Pac.  1038,  holds  that  it  is  not  error  to  re- 
fuse to  instruct,  in  a  capital  case,  that  defendant  should  be  acquitted 
if  a  fair  preponderance  of  evidence  shows  his  insanity,  the  correct  rule 
being  that  he  is  entitled  to  an  acquittal  where  the  evidence  raises  a  rea- 
sonable doubt  of  his  sanity  when  the  crime  was  committed. 

In  People  v.  BariMeman,  120  Cal.  7,  52  Pac.  112,  an  instruction  that  if  the 
juiy  have  a  reasonable  doubt  of  the  sanity  of  the  defendant  at  the  time 
of  the  commission  of  the  homicide  charged  they  must  acquit  him  is  held 
to  have  been  properly  refused,  the  court  stating  that  a  reasonable  doubt 
of  the  defendant's  sanity  is  not  enough  to  warrant  an  acquittal, — Gitiqg 
People  V.  Ward,  105  Cal.  343,  38  Pac  945. 


69. 

The  barbarity  of  a  crime  should  not  alone  be  considered  evidence 
of  insanity.* 

^United  Btaies  v.  Lee,  4  Mackey,  489,  54  Am.  Kep.  293. 

In  Kearney  v.  Btaie,  68  Miss.  233,  8  So.  292,  an  instruction  on  a  murder 
trial,  that  an  inference  of  insanity  is  not  warranted  from  the  mere  com- 
mission of  a  crime,  or  from  the  enormity  thereof,  or  from  a  mere  ap- 
parent absence  of  adequate  motive,  since  the  law  presumes  a  bad  motive 
from  a  killing  with  a  deadly  weapon,  and  that  it  is  prompted  by  malice, 
if  nothing  else  appears  in  evidence,  is  held  to  violate  Miss.  Code,  9  1714, 
prohibiting  comment  on  the  testimony  or  a  charge  as  to  the  weight  of 
evidence. 

70.  Grade  of  offense. 

Insanity  not  amounting  to  a  defense  cannot  reduce  the  grade  of 
the  offense.* 

Wnited  Btates  v.  Lee,  4  Mackey,  489,  54  Am.  Rep.  293. 
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XVIL  Intent. 

71.  Ifecesrity  of  evidence. 

To  constitute  criminal  intent  it  is  not  necessary  to  show  an  intent 
to  violate  the  law.  The  question  is,  Did  the  accused  intend  to  do 
the  thing  he  did  do,  and  was  that  thing  a  violation  of  law  ?  Where, 
however,  the  prohibition  imposed  by  the  law,  or  the  punishment  pre- 
scribed, depends  upon  the  act  being  done  with  knowledge  or  with 
an  evil  intent^  there  must  be  evidence  of  such  knowledge  or  evil  in- 
tent^ as  well  as  of  the  intent  to  do  the  act^ 

['See  also  cases  died  ante.  Division  XXXTX..,  %%  236-249. 

The  principle  above  stated  is  now  well  settled,  and  constantly  recognized  in 
practice;  and  to  this  extent  the  tradition  in  the  books,  still  insisted  on 
by  some  text  writers,  that  there  is  no  crime  without  criminal  intent,  is 
unsound. 

The  application  of  the  distinction  has  led  to  many  conflicts  in  the  cases. 
The  question  is  in  effect  a  question  of  statutory  interpretation.  A  leg- 
islative intention  to  punish  some  acta  which  are  declared  unlawful  ex- 
cept within  certain  limitations — such  as  receiving  minors  in  liquor  and 
gambling  saloons — ^may  well  be  deemed  implied  from  a  prohibition  ex- 
pressed without  reference  to  knowledge  or  intent;  although  a  legislative 
intention  to  punish,  irrespective  of  such  intent,  some  other  offenses, — 
such  as  intrusion  on  lands,— could  not  be  justly  implied.] 

"An  offense  punishable  by  indictment  may  be  created  by  statute  having  in  it 
no  other  circumstance  of  wrong  beyond  a  mere  breach  of  the  law,  in 
which  case  a  criminal  purpose  or  intent  does  not  enter  into  the  offense 
as  an  element  of  guilt."  Bockes,  J.,  in  People  v.  Ortm,  3  N.  Y.  Grim. 
Rep.  317,  Approving  rule  in  HcUaied  v.  State,  41  N.  J.  L.  562,  32  Am. 
Bep,  247  In  People  ▼.  Chrim  it  was  held  necessary  to  show  a  criminal 
intent,  under  N.  Y.  Pen.  Code,  9  628. 

Ealeted  v.  State,  41  N.  J.  L.  662,  32  Am.  Rep.  247.  A  leading  case;  indict- 
ment for  violation  of  statute  prohibiting  board  of  county  freeholders 
from  incurring  obligations  in  excess  of  appropriations.  Conviction  af- 
firmed notwithstanding  exclusion  of  evidence  tending  to  show  that  ac- 
cused acted  under  the  advice  of  counsel,  and  in  good  faith,  from  pure 
and  honest  motives,  and  exercised  due  care  and  caution.  The  court  said : 
None  of  the  oases  cited  "can  be  said  to  sustain  the  proposition  that,  in 
cases  where  a  statute  in  general  terms  prohibits  the  doing  of  a  particu- 
lar act,  the  court  will  interpolate  into  such  statute  the  requirement  of  a 
corrupt  motive  as  an  ingredient  of  the  offense,  on  the  sole  groimd  that 
otherwise  it  would  be  opposed  to  natural  justice."  Compare  People  v. 
Stevene,  109  N.  Y.  159,  16  N.  K  63,  below  cited. 

In  People  v.  Mahaney,  41  Hun,  26,  on  trial  for  selling  an  article  that  was 
not  butter,  representing  it  to  be  butter,  it  was  held  unnecessary  to  give 
proof  that  defendant  knowingly  and  intentionally  represented  the  article 
sold  to  be  butter.  The  court  said:   "Whether  or  not  the  seller  knows  his 
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represeiitaiions  to  be  false,  or  intends  to  deceive,  i«  immaterial.  Hie 
subjects  himself  to  the  penalties  of  the  statute  b7  making  the  represen- 
tation not  knowing  it  to  be  true,"  and  cited  Com.  v.  Farren,  9  Allen, 
489,  as  putting  a  like  construction  on  a  similar  statuta  Held,  also,  that 
tinder  a  provision  of  the  same  statute  making  the  proof  of  sale  and  false 
representation  presumptive  evidence  of  guilt  the  presumption  was  not  to 
be  met  by  showing  the  absence  of  knowledge  and  intent  to  deceive.  Com- 
pare People  V.  Fulle,  12  Abb.  N.  C.  196,  holding  criminal  intent  or  n^- 
ligenoe  necessary  to  establish  complaint  for  adulteration  of  food  or  drug. 

People  V.  Kibler,  106  N.  Y.  321,  12  N.  E.  795.  Selling  adulterated  milk 
contrary  to  statute;  conviction  affirmed  notwithstanding  absence  of 
proof  of  criminal  intent. 

People  V.  Rohy,  62  Mich.  577,  50  Am.  Rep.  270,  18  N.  W.  365.  Conviction 
under  Sunday  liquor  law  sustained  against  objection  that  criminal  in- 
tent was  not  shown.  The  court  (Cooley,  Ch.  J.)  said:  "Many  statutes 
which  are  in  the  nature  of  police  regulations,  as  this  is,  impose  criminal 
penalties  irrespective  of  any  intent  to  violate  them,  the  purpose  being 
to  require  a  degree  of  diligence  for  the  protection  of  the  public  which 
shall  make  violation  impossible," — Citing  many  cases. 

''When  an  act  forbidden  by  law  is  intentionally  done,  the  intent  to  do  the 
act  is  the  criminal  intent  which  imparts  to  it  the  character  of  an  offense, 
and  no  one  who  violates  the  law,  which  he  is  conclusively  presumed  to 
know,  can  be  heard  to  say  that  he  had  no  criminal  intent  in  doing  the 
forbidden  act.  A  party  cannot  excuse  himself  for  an  act  intentionally 
done,  and  which  is  in  violation  of  law,  by  saying  he  did  not  so  intend. 
But  where  the  acts  are  themselves  equivocal,  and  become  criminal  only 
by  reason  of  the  intent  with  which  they  are  done,  both  must  unite  to 
constitute  the  offense,  and  both  facts  must  be  proved  in  order  to  a  con- 
viction. In  such  case,  unless  the  intent  is  proved,  the  offense  is  not 
proved.  As  the  criminal  intent  may  be  and  usually  is  inferred  from  the 
declarations  and  conduct  of  the  accused,  he  is  permitted  to  disavow  the 
imputed  purpose  and  repel  the  presumption.  None  of  the  cited  cases  go 
b^ond  this."  Smith,  Ch.  J.,  in  State  v.  King,  86  N.  C.  603  (indictment 
for  affray),  where  it  was  held  not  error  to  refuse  to  allow  accused  to 
show  that  he  did  not  intend  to  bring  about  a  breach  of  the  peace. 

Jonee  v.  State,  67  Ala.  84.  Bigamy;  it  being  proved  that  accused  married 
a  second  time  while  her  first  husband  was  living,  held  not  error  to  ex- 
clude evidence  tending  to  show  that  at  the  time  of  the  second  marriage 
she  had  reason  to  believe  her  first  husband  to  be  dead.  The  court  said : 
"Every  act  was  done  by  the  appellant  under  all  the  circumstances  ex- 
pressed in  the  statute  which  is  declared  criminal,  and  from  the  act  and 
the  circumstances  the  criminal  intent  must  be  deduced.  There  was  the 
intent  to  marry  a  second  time,  not  knowing  the  husband  to  be  dead,  who 
had  been  absent  for  a  period  of  about  one  year  only;  and  this  is  the 
criminal  intent,  and  the  only  intent  which  is  of  the  essence  of  the  of- 
fense." 

That  such  is  the  settled  law  in  England,  see  cases  cited  in  FarreU  ▼.  State 
(Ohio)  30  Am.  Rep.  617,  note. 
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State  y.  Probasco,  62  Iowa,  400,  17  N.  W.  007.  Indictment  under  statute 
making  it  unlawful  to  permit  minor  to  remain  in  billiard  halls;  convic- 
tion affirmed  against  objection  that  accused  did  not  know  that  the  per- 
son shown  to  be  a  minor  was  in  his  saloon.  The  court  sajrs:  "Xiie 
guilt  of  one  charged  with  a  crime  does  not  depend  upon  his  knowledge 
of  the  facts  constituting  the  crime." 

And  in  Farrell  v.  State  (Ohio)  30  Am.  Rep.  617,  note,  see  numerous  cases 
cited  as  sustaining  the  proposition  that  under  a  statute  forbidding  sale 
of  liquor  to  minors  ignorance  that  the  vendee  is  a  minor  is  no  defense, 
though  coupled  with  an  honest  belief  that  he  is  of  full  age. 

Stern  v.  State,  53  6a.  229,  21  Am.  Rep.  266.  Indictment  under  statute  for 
allowing  minor  to  play  billiards  without  consent  of  parent  or  guardian. 
Conviction  reversed,  it  appearing  that  accused  honestly  believed,  from 
the  appearance  of  the  infant  and  from  his  answer  to  questions,  that  he 
was  of  full  age.  The  court  said :  "To  make  a  crime  there  must  be  the 
union  of  act  and  intent,  or  there  must  be  criminal  negligence."  To 
same  effect  under  Indiana  statute,  Ooetz  v.  State,  41  Ind.  162. 

Fox  V.  State,  3  Tex.  App.  329,  30  Am.  Rep.  144.  Adultery  under  statute; 
conviction  affirmed  against  objection  of  want  of  proof  that  accused  at 
time  of  offense  knew  that  the  other  party  to  the  offense  was  a  married 
woman.  The  court  said:  "It  is  the  act  of  living  together,  and  not 
the  knowledge  or  intent,  that  constitutes  the  offense.  Wh«i  the  state- 
ment of  the  act  itself  necessarily  includes  a  knowledge  of  the  illegality 
of  the  act,  no  averment  of  knowledge  or  bad  intent  is  necessary.  It  is 
otherwise  when  guilty  knowledge  is  a  substantive  ingredient  of  the  of- 
fense." 

^g,  V.  Prince,  1j,  R.  2  O.  C.  164.  Indictment  for  violation  of  statute 
against  "unlawfully  taking  any  unmarried  girl,  under  the  age  of  six- 
teen, out  of  the  possession  and  against  the  will  of  her  father,  etc"  Con- 
viction affirmed,  though  accused  in  good  faith  believed  the  girl  to  be 
«ver  sixteen.  This  on  the  ground  that  the  word  "unlawfully"  meant 
without  lawful  warrant  or  authority,  and  that  the  act  being  wrong,  ir- 
respective of  the  girl's  exact  age,  the  ignorance  of  the  accused  formed 
no  defense. 

Fow  V.  People,  95  111.  71.  Forgery;  held  error  to  charge  in  effect  that  if 
the  accused  falsely  made  the  instrument  in  question,  the  law  presumed 
the  intent  to  defraud.  The  court  said:  "The  merely  falsely  making 
the  instrument,  without  the  intention  named,  does  not  constitute  the 
crime.  .  .  .  The  instruction  should  have  left  it  to  the  jury  to  find 
the  intent.  The  mere  making  and  possession  does  not  necessarily  prove 
an  intent,  to  defraud." 

Cordon  v.  State,  52  Ala.  308,  23  Am.  Rep.  575.  Illegal  voting,  not  being  of 
fidl  age;  held  error  to  refuse  to  charge  that  if  the  accused,  in  reliance 
on  certain  statements,  honestly  believed  that  he  was  of  full  age  when 
he  voted,  he  should  not  be  convicted,  if  the  evidence  convinced  the  jury 
he  was  not  of  age.  The  court  said:  "The  criminal  intention  being  of 
the  essence  of  crime,  if  the  intent  is  dependent  on  a  knowledge  of  partic- 
Abb.  Cb. — 43.* 


674  CBmnxAL  trial  bbief. 

iilar  facts,  a  want  of  anch  knowledge,  not  the  remit  of  eax€U 
negligence,  relieves  the  act  of  criminality." 

Bosley  v.  Davie8,  L.  R.  1  Q.  B.  Diy.  84  (information  for  penalty  for  violat- 
ing statute  against  "suffering  any  gaming  or  any  unlawful  game  to  be 
carried  on"  on  the  premises;  conviction  reversed,  in  the  absence  of  evi- 
dence of  actual  or  constructive  knowledge  on  the  part  of  the  accused 
that  gaming  was  carried  on  on  his  premises) ;  Felton  v.  United  Statet, 
96  U.  S.  699,  24  L.  ed.  875  (action  against  distillers  for  penalty  for 
"knowingly  and  wilfully^'  omitting,  neglecting,  and  refusing  to  con- 
struct apparatus  as  required  by  statute.  Judgment  against  defendants 
reversed  on  ground  of  absence  of  their  knowledge  of  the  defects  in  the 
apparatus.  The  court  said:  "Doing  or  omitting  to  do  a  thing  know- 
ingly and  wilfully  implies  not  only  a  knowledge  of  the  thing,  but  a  de- 
termination with  a  bad  intent  to  do  it  or  omit  doing  it") ;  State  v,  Gil- 
lett,  56  Iowa,  459,  9  N.  W.  362  (assault  with  intent  to  do  great  bodily 
injury  upon  a  child  eight  years  of  age,  in  whipping  him;  held  net  error 
to  charge  that  a  great  bodily  injury  is  an  injury  of  a  more  grave  and 
serious  character  than  an  ordinary  battery;  and  the  indictment  charg- 
ing that  defendant  intended  to  inflict  such  an  injury  on  the  boy,  it  was 
not  only  necessary  for  the  state  to  prove  that  defendant  committed 
an  assault^  but  also  to  prove  the  intent  with  which  he  committed  it» 
and  that  it  was  to  inflict  a  grave  and  more  serious  injury  than  an 
ordinaiy  battery  or  whipping;  that  if  the  proof  should  show  an  assault 
and  battery,  but  fail  to  show  the  ulterior  intent  charged,  the  conviction 
could  only  be  for  an  assault  and  battery) ;  People  v.  Utter,  44  Barb.  170 
(selling  liquors  on  Sunday;  held  error  to  charge  that  if  the  jury  be- 
lieved that  the  defendant's  bartender  had  sold  liquor  at  his  tavern  on 
Sunday,  then,  inasmuch  as  there  was  no  evidence  that  the  defendant  had 
given  directions  to  the  oontraiy,  he  was  guilty  of  the  offense  charged, 
though  he  was  ignorant  of  the  sale,  and  did  not  assent  to  it,  because  in 
order  to  convict  proof  was  needed  of  an  intent  to  violate  the  statute). 

Ck>mpare  Com.  v.  Briant,  142  Mass.  463,  56  Am.  R^.  707,  8  N.  E.  338;  Peo- 
ple V.  Btevene,  109  N.  Y.  159,  16  N.  E.  53  (holding  that  the  existence  of 
a  criminal  intent  is  a  necessary  constituent  of  the  offense  of  an  unlaw- 
ful intrusion  on  land,  though  not  in  terms  made  a  part  of  the  definition 
thereof  by  N.  Y.  Pen.  Ck>de,  9  467 ;  and  that  a  charge  to  that  effect  was 
not  error.  The  court  said :  "Section  467  .  .  .  does  not,  it  is  true, 
in  terms  make  the  intent  a  material  element  of  the  offense;  but  it  can- 
not be  supposed  that  the  Ic^slature  intended  to  subject  a  person  to 
criminal  punishment.  .  .  .  Looking  at  the  reason  of  the  thing,  the 
ineffaceable  distinction  betwem  innocence  and  crime,  and  the  anteced- 
ent law,  the  existence  of  a  criminal  intent  as  a  necessary  constituent  of 
the  offense  must  be  implied"). 

See  United  States  v.  Stone,  8  Fed.  282,  as  to  intent  in  lareeny  by  finder'a 
concealment  of  thing. 

For  the  rule  where  the  statute  prohibits  the  act  positively,  without  refer* 
ence  to  wilfulness,  and  the  indictment  unnecessarily  alleges  wilfulness^ 
see  United  States  v.  Smith,  27  Fed.  854. 

For  some  other  recent  cases  of  illustrative  instructions  <m  this  question. 
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€ohh  ▼.  State,  100  Ala.  19,  14  So.  362  (holding  that  a  statute  making  it 
a  felony  to  remove  mortgaged  chattels  with  intent  to  defraud  the  mort- 
gageoy  and  making  a  violation  thereof  punishable  as  if  the  violator  had 
stolen  the  property,  does  not  constitute  such  violation  the  crime  of  lar- 
ceny; and  an  instruction  which  would  be  proper  in  a  larceny  case,  that 
a  strong  presumption  that  there  was  no  intent  to  defraud  arises  if  the 
transfer  was  open,  and  there  was  no  subsequent  attempt  at  concealment, 
is  inappropriate  in  a  prosecution  under  the  statute) ;  Jones  v.  State, 
96  Ala.  102,  11  So.  899  (holding  that  instructions  on  a  trial  for  assault 
with  intent  to  commit  murder,  that  there  must  have  been  the  specific 
intent  to  murder  the  person  assaulted,  and  that  a  specific  felonious  in- 
tent must  be  proved ;  that  the  doctrine  of  intent  implied  by  law,  differ- 
ent from  the  intent  in  fact,  can  have  no  application;  and  if  there  was 
not  the  intent  to  murder  the  person  assaulted,  although  there  may  have 
been  a  general  felonious  intent,  a  conviction  of  the  aggravated  offense 
would  be  improper, — are  erroneous) ;  FeUcer  v.  Staie^  54  Ark.  489,  16 
8,  W.  663  (holding  that  an  instructiim  on  a  trial  for  assault  with  in- 
tent to  murder,  charging  that  defendant  will  be  guilty  if,  under  certain 
circumstances,  he  shot  at  the  prosecutor,  is  erroneous,  when  it  does  not 
make  the  intent  to  kill  an  essential  element  of  the  crime) ;  People  v. 
Morino,  85  C^L  616,  24  Pac.  892  (holding  that  an  instruction  that  if 
the  jury  believe  that  the  defendant  had  no  felonious  intent  to  steal  the 
property  at  the  time  he  took  it,  they  must  acquit,  even  if  they  believe 
that  he  subsequently  conceived  the  intent  to  appropriate  it,  is  improperly 
refused  when  applicable  to  the  evidence) ;  People  ▼.  Mize,  80  Cal.  41,  22 
Pac.  80  (holding  that,  in  a  prosecution  for  assault  with  intent  to  kill, 
the  intent  to  kill  is  a  question  for  the  jury;  and  instructions  which 
withdraw  it  from  their  consideration  are  erroneous) ;  State  v.  Hinee 
(Idaho)  51  Pac  984  (holding  that  an  instruction  on  a  trial  for  grand 
larceny,  that  if  the  jury  believe  from  the  evidence  that  defendant  had  no 
felonious  intent  to  steal  the  property  described,  at  the  time  he  took  it, 
they  must  acquit,  even  if  they  believe  that  he  subsequently  conceived  the 
intent  of  appropriating  such  property,  sufficiently  leaves  the  question  of 
intent  to  the  jury) ;  Friedriek  v.  People,  147  111.  310,  35  N.  E.  472  (hold- 
ing that  an  instruction  on  a  trial  for  assault  with  intent  to  commit 
murder,  that  every  man  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  act  unless  a  different  intent  be  proved;  and  the  use 
of  a  deadly  weapon  in  making  an  assault  will  be  presumed  to  be  with 
felonious  and  malicious  intent  unless  a  different  intent  be  proved,  is  er- 
roneous and  misleading,  as  in  effect  stating  that  the  case  of  the  People 
is  made  out  by  proving  the  assault  with  a  deadly  weapon,  and  as  mak- 
ing the  use  gf  a  deadly  weapon  the  basis  of  a  presumption  of  felonious 
and  malicious  intent.  Such  intent  must  be  proved) ;  State  v.  Orant, 
86  Iowa,  216,  63  N.  W.  120  (bedding  that  the  element  of  intent  to  de- 
fraud is  sufficiently  included  in  a  charge  in  a  prosecution  for  conspiracy 
to  defraud,  that  defendants  are  guilty  if  they  were  working  and  acting 
together  with  the  purpose  of  obtaining  certain  notes  by  false  and  fraud- 
ulent pretenses) ;  Bamea  v.  State,  40  Neb.  645,  59  N.  W.  125  (holding 
that  an  instruction  which  authorizes  a  conviction  for  larceny,  if  the  ao- 
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cufed  took  away  the  property  described,  intending  to  deprive  the  owner 
thereof,  and  to  convert  it  to  his  own  use,  provided  that  he  intended  to 
deprive  the  owner  permanently  of  his  property,  is  erroneous,  aa  it  omits 
the  element  of  felonious  intent) ;  Hughes  v.  Territory,  8  Olda.  28,  56  Pac. 
708  (holding  that  the  word  ''steal"  in  Okla.  Sess.  Laws  1895,  chi^p.  20,  art. 
1, 1 1,  making  it  a  distinct  and  separate  offense  to  "steal"  any  of  the  do- 
mestic animals  therein  enumerated,  involves  an  intent  to  appropriate  the 
animal ;  and  it  is  error  to  charge  that  such  intent  may  he  inferred  aa  a 
matter  of  law  from  the  unlawful  taking) ;  Bhaw  v.  Btaie,  34  Tei:.  Crim. 
Rep.  435,  31  S.  W.  361  (holding  that  where  the  law  requires  the  intent 
to  appear  in  order  to  find  one  guilty  of  murder,  it  is  error  to  instroct 
the  jury  that  the  accused  may  be  found  guilty  if  the  manner  in  which 
the  weapon  was  used  was  reasonably  calculated  to  produce  death) ;  Boyd 
T.  Btate,  28  Tex.  App.  137,  12  S.  W.  737  (holding  that  on  a  prosecution 
for  murder,  in  which  the  important  issue  is  whether  or  not  the  mortal 
blow  waa  inflicted  with  intent  to  kill,  and  the  declarations  of  the  de- 
fendant, made  immediately  after  the  blow  was  inflicted,  are  to  the  ef- 
fect that  he  did  not  intend  to  kill  deceased,  the  court  should  chai^ge  the 
law  as  declared  in  Tex.  Pen.  Code,  arts.  612,  614,  as  to  the  nature  of  the 
instrument  in  determining  intent,  as  well  as  upon  the  power  to  convict 
for  assault  and  battery) ;  Biate  v.  Brotcne  (Idaho)  44  Pac  652  (hold- 
ing that  intent  feloniously  and  corruptly  to  wrong,  cheat,  or  defraud 
the  county  of  its  money,  or  some  part  thereof,  need  not  be  proved  in  a 
prosecution  under  Idaho  Rev.  Stat,  fi  6975,  subd.  4,  against  a  county 
officer  charged  with  having  made  an  illegal  deposit  of  public  moneys) ; 
Btate  V.  Johnaon,  6  Kan.  App.  119,  50  Pac  907  (holding  that  evidence 
of  an  intent  to  conceal  a  stolen  body  is  not  necessary  on  a  trial  under 
the  Kansas  statute  for  knowingly  receiving  a  stolen  body  for  purposes 
of  dissection) ;  Btate  v.  McLean,  121  N.  G.  580,  42  L.  R.  A.  721,  28  & 
E.  140  (holding  that  no  specific  intent,  felonious  or  otherwise,  on  the 
part  of  defendants,  need  be  proved  on  a  prosecution  under  N.  C.  Acta 
1885,  chap.  90,  providing  that  any  person  who,  without  due  process  of 
law  or  the  consent  of  specified  relatives,  opens  any  grave  to  remove  a 
dead  body  therefrom,  shall  be  deemed  guilty  of  a  felony). 


72.  Burden  of  proof. 

In  cases  where  neither  the  prohibition  of  the  law  nor  the  punish- 
ment prescribed  depends  on  a  specific  evil  intent^  it  is  proper  to  in- 
struct the  jury  that  if  the  accused  is  proved  to  have  done  the  act 
charged,  the  burden  is  upon  him  to  show  that  what  he  did  was  done 
lawfully  and  without  criminal  intent^ 

^Coicley  V.  People,  21  Hun,  415,  Affirmed  in  83  N.  T.  464,  38  Am.  Rep.  464. 

According  to  Btate  v.  Rollins,  113  N.  C.  722,  18  S.  E.  394,  there  ia  no  pre- 
sumption that  an  oflicer  who  killed  persons  attempting  to  rescue  a  pria* 
oner  in  his  custody  under  lawful  arrest  acted  without  excess  of  force  or 
malice  and  in  good  faith;  but  the  burden  remains  upon  him  to  show  ex- 
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CTise  or  mitigation;  and  good  faith  and  the  absence  of  malice  are  mat- 
ters of  defense. 

But  State  v.  Croea,  42  W.  Va.  253,  24  &  E.  996,  holds  that  the  defense  of 
accidental  killing  on  a  prosecution  for  murder  is  a  denial  of  criminal 
intent,  and  throws  upon  the  state  the  burden  of  proving  such  intent  be- 
yond a  reasonable  doubt. 

The  burden  of  proof  of  intent  is  not  shifted  to  defendant,  as  a  matter  of 
law,  on  a  trial  for  assault  with  intent  to  kill,  by  proof  of  the  use  of  a 
weapon  calculated  to  produce  death,  although  the  jury  may  consider 
that  fact  in  determining  the  intent.  ChriMian  v.  State,  54  Ark.  283, 
15  S.  W.  889;  Beavers  t.  Staie,  54  Ark.  336,  15  S.  W.  1024;  State  r.  Ma- 
hineie,  102  Mo.  620,  15  S.  W.  149. 


73.  Circimutantial  evidence. 

Even  when  a  specific  criminal  intent  is  necessary  to  be  shown, 
direct  evidence  is  not  essential,  but  the  intent  may  be  inferred  from 
the  circumstances  of  the  case.^ 

^People  v.  LUley,  43  Mich.  521,  5  N.  W.  982;  Allen  t.  United  States,  164 
U.  S.  492,  41  L.  ed.  528,  17  Sup.  Gt  Rep.  154;  Jackson  v.  Staie,  94  Ala. 
85,  10  So.  509;  Hieks  y.  State,  25  Fla.  535,  6  So.  441;  Voght  v.  State, 
145  Ind.  12,  43  N.  E.  1049;  People  y.  Resh,  107  Mich.  251,  65  N.  W. 

I  99;  Ward  v.  State,  58  Neb.  719,  79  N.  W.  725;  McClain  v.  Com.  110  Pa. 

I  263,  1  Atl.  45;  Franklin  y.  State,  37  Tex.  Crim.  Rep.  113,  38  S.  W.  802, 

1016;  State  y.  Anderson,  5  Wash.  350,  31  Pac.  969. 

In  State  y.  Teeter,  69  Iowa,  717,  27  N.  W.  485  (prosecution  for  burglary), 
it  was  held  not  error  to  charge  that  if  the  accused  broke  and  entered  the 
buildings,  the  Jury  should  "look  at  aU  the  facts  and  circumstances  dis- 
closed by  the  eyidenoe  to  aecertain  the  intent  with  which  he  entered." 

In  People  y.  Soto,  53  Cal.  415  (burglary),  it  was  held  that  if  the  building 
inhabited  was  entered  through  a  window,  clandestinely,  at  a  late  hour 
of  night,  after  the  lights  had  been  extinguished,  the  jury  would  be  jus- 
tified in  finding,  from  these  circumstances,  that  the  entry  was  with  in- 
tent to  commit  larceny,  affirming  judgment  against  objection  that  yer- 
dict  was  not  justified  by  the  evidence. 

In  State  y.  Ward,  19  Ney.  297,  10  Pac.  133,  it  was  held  that  although  the 
defendant  testified  that  he  intended  to  return  the  property,  the  jury 
were  at  liberty  to  disregard  such  testimony,  and  decide,  by  the  defend- 
ant's acts  alone,  as  to  his  real  intention  at  the  time  of  taking;  and  that 
it  was  not  error  to  instruct  accordingly. 

74.  Freinmption  of  criminal  intent. 
The  presumption  of  criminal  intent,  even  where  it  has  been  shown 

that  the  act  charged  was  done  with  the  knowledge  of  the  facts,  is  not 
a  presumption  of  law,  but  is  a  question  for  the  jury.     It  is  error 
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to  instruct  them  that  the  law  presumes  a  criminal  intent     They  may 
be  instructed  that  from  such  facts  they  may  infer  criminal  intent.^ 

But  where  a  specific  intent  is  necessary  to  make  the  act  criminal, 
the  specific  intent  cannot  be  inferred  from  the  act.' 

^People  v.  Baker,  96  N.  T.  340,  2  N.  T.  Crim.  Rep.  218.  False  pretenses; 
it  was  held  error  to  charge  the  jury  that  if  they  found  that  the  defend- 
ant made  the  representations  charged,  and  that  they  were  false,  and 
that  he  knew  that  they  were  false  when  he  made  them,  then  the  law 
presumed  the  fraudulent  intent.  The  court  said:  'The  jury,  from 
these  facts,  and  from  all  the  other  facts,  may  infer  a  fraudulent  intent, 
but  the  law  does  not  presume  a  fraudulent  intent." 

People  v.  Herrick,  13  Wend.  87,  holds  it  not  error  to  charge  that  the 
proof  of  false  representations  knowingly  made  authorizes  the  jury  to 
find  a  fraudulent  intent.  , 

Parrish  v.  State,  14  Neb.  60,  15  N.  W.  367,  holds  the  instruction  that  "one 
is  presumed  to  do  that  which  in  fact  he  actually  does  do,"  although 
rather  too  broadly  stated,  yet  not  erroneous,  no  attendant  circtmistancea 
being  brought  to  light,  and  nothing  but  the  naked  result  shown. 

Compare  People  y.  Hunt,  59  Cal.  430,  holding  it  not  error  to  charge,  "When 
an  unlawful  act  has  been  proved,  the  law  presumes  it  to  hare  been 
intended,  and  the  proof  of  justification  lies  on  the  defendant."  The  in- 
struction was  objected  to  on  the  ground  "that  it  required  the  defendant 
to  prove  his  justification  absolutely,  whereas  he  is  only  obliged  to  prove 
his  justification  within,  and  not  beyond,  a  reasonable  doubt." 

Some  of  the  authorities  at  least  which  use  the  expression  that  the  law  pre- 
sumes the  intent  mean  no  more  than  that  the  law  enables  the  jury  to 
presume  the  intent,  and  are  not  inconsistent  with  the  principle  that  the 
presumption  is  one  of  fact,  and  not  one  of  law.  This  is  undoubtedly 
the  true  view.    See  Wharton,  Crim.  Ev.  764. 

"In  capital,  as  well  as  other  cases,  it  must  be  held  that  a  person  intends 
that  which  is  the  natural  and  necessary  consequence  of  an  act  done  by 
him,  and  unless  the  act  was  done  under  circumstances  which  preclude 
the  existence  of  such  an  intent,  the  jury  had  the  right  to  find,  from  the 
result  produced,  an  intention  to  eifect  it"  Ruger,  Ch.  J.,  in  People  ▼• 
Conroy,  97  N.  Y.  62«  77,  on  trial  for  murder,  where  it  appeared  that  de- 
fendant, knowing  the  location  of  deceased,  drew  a  pistol  from  his  pock- 
et with  some  difficulty^  and  turned  around  toward  deceased  and  dis- 
charged it,  the  ball  entering  a  vital  part  and  causing  death;  held  that 
the  evidence  was  sufficient  to  establish  premeditation. 

Greenleaf  says  a  sane  man,  voluntarily  acting  upon  motives,  must  be  pre- 
sumed to  contemplate  and  intend  the  necessary,  natural,  and  probable 
consequences  of  his  own  acts.  If,  therefore,  one  voluntarily  or  wilfully 
does  an  act  which  has  a  natural  tendency  to  destroy  another's  life,  the 
natural  and  necessary  conclusion  from  the  act  is  that  he  intended  so  to 
destroy  such  person's  life.  1  Greenl.  £v.  f  18,  which  was  foUowed  in 
People  V.  Majone,  12  Abb.  N.  C.  187,  Affirmed  in  91  N.  Y.  211,  denying 
motion  for  new  trial  under  statute,  where  it  appeared  that  accused,  at 
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the  time  the  crime  was  committed,  eaid  nothing,  but  came  into  the  room 
where  his  wife's  mother  was,  and  placing  a  pistol  to  her  head  discharged 
it. 

Bishop  says:  "Properly  viewed,  the  question  is  a  mixed  one  of  law  and 
fact,  upon  which,  of  necessity,  the  jury  are  to  pass.  It  would  be  inac- 
curate to  tell  than  that  they  are  legally  compelled  to  find  murder''  from 
the  use  of  a  deadly  weapon.    2  Bishop,  New  Crim.  Proc.  §  601. 

In  McDermoit  y.  State,  89  Ind.  187'  (homicide),  it  is  held  not  error  to 
charge  that  where  a  homicide  is  caused  by  the  intentional  use  of  a  dead- 
ly weapon  in  a  manner  likely  to  kill,  the  law  presumes  a  malicious  in- 
tention to  kill,  unless  it  occurred  in  self-defense  or  in  a  sudden  heat 
caused  by  such  provocation  as  by  law  reduces  the  killing  to  manslaugh- 
ter. 

According  to  State  v.  Kortgaard,  02  Minn.  7,  64  N.  W.  51,  the  law  will  pre- 
sume a  criminal  intent  from  the  intentional  commission  of  the  act  in 
itself  unlawful.  To  similar  effect.  People  v.  Boling,  83  Cal.  380,  23  Pac. 
421 ;  y orris  v.  State,  87  Ala.  85,  6  So.  371. 

And  State  v.  Doyle,  107  Mo.  36,  17  S.  W.  751,  holds  that  a  legal  presump- 
tion of  intent  to  kill  is  raised  by  the  deliberate  act  of  making  an  assault 
upon  another  with  a  deadly  weapon. 

But  People  v.  Landman,  103  Cal.  577,  37  Pac.  518,  holds  that  no  presump- 
tion of  law  arises  that  one  who  assaulted  another  with  a  deadly  weapon 
intended  to  kill  him. 

^People  V.  Plath,  100  N.  Y.  590,  53  Am.  Rep.  236,  3  N.  E.  790.  Intent  in 
abduction  cannot  be  presumed  without  evidence. 

75.  Sufficiency  of  presumption. 

The  presiunption  that  every  person  intends  the  natural  and  prob- 
able consequences  of  his  own  acts  is  alone  sufficient  to  justify  the 
jury  in  inferring  criminal  intent,  where  specific  intent  is  not  re- 
quired to  be  shown.* 

*Com,  V.  York,  9  Met.  03,  43  Am.  Dec.  373;  People  v.  Cadd,  CO  Cal.  640 
holds  it  not  error  to  charge  that  the  presumption  that  an  unlawful 
act  was  done  with  an  unlawful  intent,  and  that  a  person  intends  the  or- 
dinary consequences  of  his  voluntary  act,  is  by  law  satisfactory,  if  un- 
contradicted by  other  evidence;  and  that  when  the  doing  of  an  act  is 
proven  which,  if  coupled  with  guilty  intent,  would  be  a  violation  of  law, 
the  burden  of  showing  the  absence  of  guilty  intent  is  usually  upon  the 
accused). 

Contra,  dictum  in  People  v.  Svxeney,  55  Mich.  586,  22  N.  W.  50,  that  it  is 
not  alone  sufficient  to  convict,  but  should  be  aided  by  evidence  sufficient 
to  avoid  reasonable  doubt.    And  see  cases  cited  in  notes  to  aupra,  %  74. 

76.  btent  merely  to  make  a  test  case. 

Intent  is  not  deprived  of  criminal  character  by  the  fact  that  the 
purpose  of  the  accused  was  siniply  to  make  a  test  case.^ 

^Monirosa  v.  State,  72  Ga.  261,  53  Am.  Bep.  840,  holding  that  where  the 
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agent  of  a  newspaper,  knowing  of  the  law  against  cixvolating  obaeene 
literature,  violated  it  for  the  express  purpose  of  making  a  test  case, 
or  of  vindicating  the  character  of  his  paper,  and,  to  insure  a  proeeca- 
tion,  Bou^t  the  chief  of  police,  and  gave  him  copies  of  the  paper,  he  was 
properly  convicted. 

77.  Xifoarriag^  of  intent. 

Intent  is  not  deprived  of  criminal  character  by  the  fact  that  the 
injury  was  inflicted  on  another  person  or  other  property  than,  that 
which  the  accused  intended  to  injure.^ 

^Reg.  V.  Latimer,  64  L.  T.  N.  8.  768,  holding,  boUi  on  principle  and  author- 
ity, that  where  the  accused  had  struck  A.  with  a  belt  intending  to  injure 
him,  and  it  bounded  off  and  struck  B.«  whom  he  did  not  mean  to  hit, 
he  was  properly  convicted  of  an  assault,-— Citing  and  approving  Res  v> 
Sunt,  I  Moody  C.  G.  03,  and  distinguishing  Beg,  v.  Pembliton,  30  L.  T. 
N.  S.  405,  L.  IL  2  C.  C.  119,  12  Cox  C.  C.  607. 

See  also  Burchett  v.  Com.  8  Ky.  L.  Rep.  258,  1  S.  W.  423,  holding  that  tlie 
degree  of  the  offense  was  not  affected;  and  see  cases  collected  in  note. 

Compare  DiUard  v.  State,  65  Ark.  404,  46  S.  W.  633,  where  it  is  held  that 
the  presumption  that  eveiy  person  is  supposed  to  contemplate  the  ordin- 
ary and  natural  consequences  of  his  acts  does  not  arise  where  the  act 
fails  of  effect,  or  is  attended  by  no  consequences,  and  cannot  be  relied 
on  to  supply  proof  of  an  intent  to  kill,  in  a  prosecution  for  an  assault 
with  intent  to  kill. 

XVIIL  Intoxication. 

78.  General  mle. 

Voluntary  intoxication  at  the  time  of  the  act  charged  is  neither  a 
defense  nor  an  excuse  for  crime ;  nor  can  it  be  considered  by  the  jury 
upon  the  question  of  capacity  to  distinguish  between  right  and 
wrong;*  but  it  may  be  considered  upon  the  question  of  physical 
capacity  to  do  an  act  charged,  or  mental  capacity  to  exercise  a  spe- 
cific intent,  or  deliberation  or  premeditation  necessary  to  be  prored.* 

Intoxication  has  sometimes  been  considered  an  aggravation.' 

^People  V.  Rogers,  18  N.  Y.  9,  17,  72  Am.  Dec  484,  where  it  was  held  not 
error  to  refuse  to  charge  to  the  effect  that  drunkenness  might  exist  to 
such  a  degree  that  neither  an  intention  to  commit  murder  nor  a  motive 
for  such  an  act  could  be  imputed  to  the  prisoner.  Denio,  J.,  said: 
''Modem  cases  ...  all  agree  .  .  .  that  mental  alienation  pro- 
duced by  drinking  intoxicating  liquors  furnishes  no  immunity  for  crime^" 
— Followed  in  Kenny  v.  People,  31  N.  Y.  330;  People  v.  Blake,  65  Cal. 
275,  4  Pac.  1.  See  also  Flanigan  v.  People,  86  N.  Y.  554,  40  Am.  Rep. 
556;  State  v.  Keath,  83  N.  C.  626  (held  not  error  to  refuse  to  chax^ 
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that  if  accused  committed  the  crime  while  under  the  influence  of  whisky» 
or  upon  sudden  provocation,  it  was  but  manslaughter ) ;  People  v,  Jones, 
63  Cal.  168  (murder;  held  not  error  to  charge  that  insanity  produced  hj 
intoxication  would  not  destroy  responsibility  when  the  party,  whea 
sane  and  responsible,  made  himself  volimtarily  intoxicated;  and  that 
drunkenness  was  no  excuse  for  crime,  but  was  a  circumstance  for  the 
consideration  of  the  jury  in  determining  the  degree  of  the  crime) ; 
Smurr  t.  State,  88  Ind.  604.  And  see  cases  collected  in  Reg,  v.  Davis,  28> 
Moak  Eng.  Rep.  657;  and  note  to  Harris  v.  VwUed  States  (D.  G.)  36 
L.  R.  A.  465«  where  the  question  is  treated  exhaustively. 

In  People  v.  heonardi,  143  N.  Y.  360,  38  N.  £.  372,  an  instruction  requiring- 
the  jury  to  find  that  the  accused  was  so  completely  intoxicated  as  to  be 
incapable  of  realizing  the  wrongful  nature  of  his  acts,  in  order  to  relieve* 
him  of  the  charge  of  murder  in  the  first  degree,  was  held  to  require  evi- 
dence of  too  great  a  degree  of  intoxication. 

"See  next  section.  And  see  cases  reviewed  in  note  to  Harris  v.  United^ 
States  (D.  G.)  36  L.  R.  A«  470. 

Voluntary  intoxication  is  not  a  proper  subject  for  inquiry  in  determining- 
whether  a  homicide  was  murder  in  the  second  degree  or  manslaughter, 
as  it  is  a  subject  for  inquiry  only  in  determining  whether  the  persoa 
committing  the  crime  was  capable  of  deliberation  and  premeditation, 
which  do  not  enter  into  either  offense.  Wilson  v.  State,  60  N.  J.  L.  17 1^ 
37  Atl.  054,  38  Atl.  428,  Giting  Rem  ▼.  Carroll,  7  Gar.  &  P.  145;  Rew  v. 
Meakin,  7  Gar.  A  P.  297;  People  v.  Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484; 
State  v.  Tatro,  60  Vt.  483;  State  v.  Johnson,  40  Gonn.  136;  State  ▼. 
Mowry,  37  Kan.  369,  16  Pac.  282. 

6o,  defendant  in  a  murder  trial  is  entitled  to  an  instruction  embracing  the 
declaration  of  Gal.  Pen.  Gode,  §  22,  that  whenever  the  actual  existence 
of  any  particular  purpose,  motive,  or  intent  is  a  necessary  element  to- 
constitute  any  particular  species  or  degree  of  crime,  the  jury  may  con- 
sider the  fact  that  the  accused  was  intoxicated  at  the  time,  where  there 
is  evidence  making  it  applicable.  People  v.  Hill,  123  Gal.  47,  65  Pac.  692* 

And  a  charge  that,  to  find  defendant  guilty  of  feloniously  breaking  into  a 
store  with  intent  to  commit  larceny,  his  intoxication  at  the  time,  if  he 
was  intoxicated,  should  be  considered  in  determining  his  intent,  suffi- 
ciently presents  the  defense  that  he  was  so  intoxicated  as  to  be  incapa- 
ble of  forming  such  intent.  State  vl  Conners,  96  Iowa,  486,  64  N.  W» 
295. 

And  according  to  Ford  ▼.  State,  46  Neb.  390,  64  N.  W.  1082,  an  instruction 
that  "drunkenness  is  no  excuse  for  crime,"  and  that  defendant,  charged 
with  larceny,  has  the  burden  of  showing  that  he  was  so  under  the  in- 
fluence of  liquor  at  the  time  that  he  was  mentally  unable  to  form  an 
intent  in  his  mind  to  steal,  or  of  raising  a  reasonable  doubt  whether  he 
was  thus  under  its  influence,— correctly  states  the  rule  relating  to  the 
defense  of  intoxication. 

In  State  v.  Hansen,  25  Or.  391,  35  Pac  976,  36  Pac.  296,  a  trial  for  murder 
in  which  the  defense  of  intoxication  was  set  up,  an  instruction  under 
IlilFs  (Or.)  Gode,  §  1368,  providing  that  whenever  the  actual  existence 
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of  any  particular  "motive,  purpoee,  or  intent"  ia  a  neoeaaaiy  element  to 
constitute  any  particular  degree  of  crime,  the  jury  may  take  into  oon- 
8iderati<»i  the  fact  that  defendant  waa  intoxicated,  in  determining  Ma 
purpose,  motive^  or  intent,  which  limits  the  inquiry  to  defendant's  in- 
tent, and  omits  the  words  "purpose  and  motive,"  is  held  not  to  be  er- 
roneous, as  the  intent  in  such  case  is  the  test  of  criminal  liability  in 
determining  the  degree  of  guilt. 

•Cline  V.  Btate,  43  Ohio  St  332,  1  N.  E.  22  {dictum) ;  United  States  ▼. 
Claypool,  14  Fed.  127  (charge  to  jury). 

This  doctrine  waa  disapproved  in  23  Am.  L.  Keg.  N.  S.  225,  but  citing  aa 
BUstoiniDg  it  Mclntyre  ▼.  People,  38  111.  515;  FerreU  v.  State,  43  Tex. 
603. 

79.  Intoxication  as  bearing  on  premeditation. 

Wherever  premeditation  or  deliberation  is  claimed  to  be  pro\ned 
against  the  accused;  evidence  tending  to  show  that  he  was  so  much 
intoxicated  at  the  time  as  to  be  incapable  of  such  premeditation  or 
deliberation  may  be  considered  by  the  jury.* 

*Eopt  ▼.  Utah,  104  U.  8.  631,  26  L.  ed.  873,  holding  it  error  to  refuse  to 
charge  accordingly,  and  following  the  decisions  in  Massachusetts  and 
elsewhere.  See  also  State  v.  Robinson,  20  W.  Va.  713,  43  Am.  Rep.  799; 
State  ▼.  Mowry,  37  Kan.  360,  15  Pac.  282;  People  v.  Batting,  49  How. 
Pr.  392  (charge  of  Westbrook,  J.).  And  see  eases  collected  in  note  to 
Harris  ▼.  United  States  (D.  C.)  36  L.  R.  A.  473. 

This  rule  is  said,  in  Buswell  on  Insanity,  8  450,  citing  the  above  case,  to  be 
supported  by  the  weight  of  modem  authority,  and  by  the  weight  of  Eng- 
lish authority. 

Compare  Pccple  v.  Mills,  98  N.  Y.  178,  where,  under  N.  Y.  Pen.  Code,  §  22, 
it  was  held  not  error  to  refuse  to  charge  that  ''if  the  defendant  was,  at 
the  time  of  committing  the  act,  intoxicated,  the  jury  will  consider  that 
fact  as  an  evidence  tending  to  show  an  absence  of  premeditation  and  de- 
liberation.'' The  court  said:  "The  most  that  could  be  claimed  in  re- 
gard to  the  intoxication  would  be  that  it  was  a  question  for  the  jury  to 
determine,  whether  it  did  not  tend  to  show  an  abeence  of  premeditation 
and  deliberation.  The  request  went  beyond  this;  it  was  too  broad,  and, 
as  it  stood,  made  any  state  of  intoxication,  however  slight,  evidence  of 
an  absence  of  premeditation  and  deliberation." 

In  People  v.  Langton,  67  Cal.  427^  7  Pac.  843,  it  was  held  not  error  to 
charge  that,  ''as  between  murder  in  the  second  degree  and  manslaughter 
the  drunkenness  of  the  offender  can  form  no  legitimate  matter  of  in- 
quiry, for  manslaughter  is  the  imlawful  killing  of  a  human  being  with- 
out malice,  express  or  implied,  and  without  any  mixture  of  deliberatloo, 
etc,"— Following  Pirtle  v.  State,  9  Humph.  663. 

In  State  v.  Fiske,  63  Conn.  388,  28  Atl.  572,  it  is  held  proper  to  refuas  a 
request  to  charge  that  the  intoxication  of  defendant,  charged  with  as- 
sault with  intent  to  murder,  is  to  be  conaidered  in  determining  the  da- 
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gree  of  tlie  Grime,  and  as  tending  to  show  whether  the  defendant  was 
capahle  of  premeditation;  premeditation  not  being  an  element  of  the 
crime. 

XIX.  Limiting  effect  of  evidencb. 

80.  Idmiting  to  speeial  purpose. 

If  evidence  has  been  received  as  proper  for  one  purpose,  although 
not  for  another, — ^for  instance,  evidence  of  another  offense,  received 
to  show  knowledge  or  intent, — ^the  party  affected  has  a  right  to  an 
instruction  that  the  jury  must  consider  it  only  as  bearing  on  the  ques- 
tion in  reference  to  which  it  was  properly  received.^ 

^Therasson  v.  People,  82  N.  Y.  238  (error  to  refuse) ;  State  v.  Leiois,  19  Or. 
478,  24  Pac.  914;  TidweU  v.  State,  40  Tex.  Crim.  Rep.  38,  47  S.  W.  466, 
48  S.  W.  184;  Coleman  v.  People,  55  N.  Y.  81  (flrst  headnote) ;  People 
▼.  Chray,  66  Cal.  271,  5  Pac.  240  (holding  that  the  court  should  instruct 
the  jury  as  to  the  purpose  of  evidence  of  similar  acts  to  that  charged 
offered  to  show  intent,  if  so  requested  by  the  defense,  but,  in  the  absence 
of  such  a  request^  a  failure  to  so  instruct  is  not  ground  for  a  re- 
versal).; ThomJey  y.  State,  36  Tex.  Crim.  Rep.  118,  34  S.  W.  264,  35  S. 
W.  981  (holding  that  instructions  with  reference  to  the  purpose  and  ob- 
ject of  such  testimony  should  be  given  whether  such  instructions  are 
asked  for  or  not) ;  Na^errete  v.  State  (Tex.  Crim.  App.)  40  S.  W.  79 
(holding  that  an  instruction  that  evidence  of  an  assault  on  another  per- 
son by  defendant  charged  with  murder  was  admitted  only  to  show  mo- 
tive on  his  part,  as  the  deceased  was  a  witness  in  the  assault  case,  was 
not  required  where  no  request  therefor  was  made). 

As  to  effect  on  credibility,  see  Boyle  v.  State,  105  Ind.  469,  55  Am.  Rep.  218, 
5  N.  E.  203. 

Acccrding  to  Thomley  ▼.  State,  36  Tex.  Crim.  Rep.  118,  35  S,  W.  981,  34 
S.  W.  264,  instruction  to  limit  effect  of  evidence  of  extraneous  crimes 
is  only  necessary  when  there  is  danger  of  a  conviction  for  an  offense 
not  charged,  or  of  an  imwarranted  use  of  the  testimony  to  the  prejudice 
of  the  defendant. 

As  to  limiting  the  effect  of  impeaching  evidence,  see  Holly  v.  Com.  18  Ky. 
L.  Rep.  441,  36  S.  W.  532  (holding  that  no  instruction,  that  evidence  ad- 
mitted to  impeach  the  general  moral  character  of  defendant  was  only 
(XHnpetent  to  discredit  him  as  a  witness,  was  necessary,  where 
the  jury  could  not  have  concluded  that  it  was  introduced  for 
any  other  purpose) ;  People  v.  Foglesong,  116  Mich.  556,  74 
N.  W.  730  (holding  that  testimony  which  is  admitted  for  im- 
peaching purposes  only  should  be  strictly  limited  to  that  pur- 
pose by  instructions  of  the  court, — especially  where  it  would  be 
strongly  prejudicial  to  the  person  against  whom  it  is  offered 
unless  so  restricted) ;  State  v.  Taylor,  121  N.  C.  674,  28  S.  £.  493;  Joy 
V.  State  (Tex.  Crim.  App.)  51  S.  W.  933;  Magee  v.  State  (Tex.  Crim. 
App.)  43  a  W.  512,  98;  Otcene  ▼.  State,  35  Tex.  Crim.  Rep.  345,  33  S. 
W.  875. 
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That  the  court  Bhould  instruct  the  jury  in  a  criminal  ease  that  evidence 
which  was  inadmissible  on  the  main  issue,  but  was  allowed  for  the  pur* 
pose  of  showing  a  party  to  have  acted  as  a  detective,  and  not  as  an  ac- 
complice, was  admitted  for  that  purpose  alone,  see  Clay  v.  State,  40  Tes» 
CrinL  Rep.  650,  51  S.  W.  212. 

XX.   MOTIVB. 

81.  Veed  not  niiially  be  proved. 

If  the  act  charged  and  the  criminal  agency  of  the  accused  are- 
shown  beyond  reaiK>nable  doubt,  even  if  only  by  circumstantial  evi* 
dence^  it  is  not  necessary  that  there  be  proof  of  motive.^ 

^Honuhy  v.  State,  94  Ala.  55,  10  So.  522;  McLain  t.  Cam.  99  Pa.  86  (hold- 
ing  it  not  error  to  so  charge) ;  Clifton  t.  State,  73  Ala.  473  (placing  ob- 
struction on  railroad ;  held  not  error  to  refuse  to  charge  that  if  the  pros- 
ecution failed  to  show  motiTe^  the  absence  of  motive  might  of  itself 
generate  that  reasonable  doiibt  which  would  require  an  acquittal )  i 
Oreen  t.  State,  38  Ark.  304  (murder;  held  not  error  to  refuse  to  charge 
that  proof  of  a  motive  is  essential  for  conviction  in  a  case  d^ending 
upon  circumstantial  evidence) ;  Preston  v.  State,  8  Tex.  App.  30  (mur- 
der; conviction  affirmed,  notwithstanding  lack  of  proof  of  motive). 

Though  proof  of  motive  is  of  more  or  leos  importance  in  cases  of  purely 
circumstantial  evidence,  yet,  where  the  defendant  is  indisputably  the 
perpetrator  of  the  alleged  crime,  there  is  no  occasion  for  explaining  the 
reason  of  his  act.  It  is  enough  that  the  evidence  does  not  absolutely 
exclude  the  existence  of  motive,  as  it  may  do,  for  instance,  by  showing 
the  accused  to  have  been  insane.  People  v.  Minisci,  46  Hun,  682,  12  N» 
Y.  Supp.  719. 

An  instruction  that  in  cases  depending  on  circumstantial  evidence  an  in- 
quiry into  the  motives  actuating  the  accused  is  important,  because  hu- 
man experience  shows  that  men  do  not  commit  crimes  without  a  motive 
therefor,  is  properly  refused,  where  the  evidence  in  the  case  is  not  wholly 
circumstantial.    Dennis  v.  State,  118  Ala.  72,  23  So.  1002. 

But  on  a  prosecution  for  murder^  in  which  there  is  no  evidence  of  any  mo- 
tive, but  on  the  contrary  the  evidence  establishes  an  entire  absence  of 
such  motive,  and  that  the  accused  and  deceased  were  at  all  times  the 
warmest  of  friends,  and  that  for  generations  epilepsy  had  existed  in  the 
family  of  the  accused,  and  that  he  had  been  subject  to  epileptic  fits  from 
childhood, — a  refusal  to  charge  that  if  no  motive  has  been  established  for 
the  crime  it  should  be  regarded  as  important  on  the  question  of  epilepsy 
is  error.    People  v.  Barber,  115  N.  Y.  475,  22  N.  K  182. 

According  to  Vaughan  v.  Com.  (Va.)  13  Va.  L.  J.  875,  the  absence  of  all  evi- 
dence of  an  inducing  cause  or  motive  to  commit  a  crime,  when  the  fact  is 
in  reasonable  doubt  as  to  who  committed  it,  affords  a  strong  presump- 
tion of  innocence. 

And  State  ▼.  Foley,  144  Mo.  600,  46  S.  W.  733,  holds  that  a  defendant 
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charged  with  murder  is  entitled  to  an  instruction  that  the  absence  of 
any  probable  motive  for  the  commission  of  the  crime  must  be  considered 
in  his  faror,  where  the  evidence  is  circumstantial^  and  the  jury  have 
been  instructed  to  find  defendant  guilty  if  they  find  that  he  committed 
the  murder,  although  no  motive  for  the  deed  is  apparent^ 

82.  Is  not  to  be  conjectTired. 

In  cases  of  circumstantial  evidence,  motive  may  be  material,  or 
even  may  be  regarded  by  the  jury  as  controlling,  but  in  such  case  it 
cannot  be  conjectured  or  imagined.  If  it  be  a  necessary  element  in 
the  case,  it  must  appear  by  the  evidence.* 

'"^fotive  is  an  inducement,  or  that  which  leads  or  tempts  the  mind  to  in- 
dulge the  criminal  act.  It  is  resorted  to  as  a  means  of  arriving  at  an 
ultimate  fact,  not  for  the  purpose  of  explaining  the  reason  of  a  crimin- 
al act  which  has  been  clearly  proved,  but  from  the  important  aid  it  may 
render  in  completing  the  proof  of  the  commission  of  the  act  when 
it  might  otherwise  remain  in  doubt.  With  motives,  in  any  specu- 
lative sense,  neither  the  law  nor  the  tribunal  which  administers  it  has 
any  concern.  .  .  .  It  is  in  cases  of  proof  by  circumstantial  evidence 
that  the  motive  often  becomes,  not  only  material,  but  controlling;  and 
in  such  cases  the  facts  from  which  it  may  be  inferred  must  be  proved. 
It  cannot  be  imagined  any  more  than  any  other  circumstance  in  the 
case."  Church,  Cb.  J.,  in  l^e<yple  v.  Bennett,  49  N.  Y.  137,  148.  Mur- 
der; held  error  to  suggest  in  the  charge  to  the  jury  a  motive  not  war- 
ranted by  the  evidence,  which  might  have  influenced  their  minds  to  the 
prejudice  of  the  prisoner. 

In  Eldridge  v.  Btate,  27  Fla.  162,  0  So.  448,  a  charge  that  good  motives  in 
the  publication  of  the  alleged  libel  cannot  be  inferred,  but  must  be 
proved,  and,  if  defendant  has  failed  to  prove  that  it  was  published  with 
good  motives,  all  evidence  going  to  prove  its  truth  must  be  rejected  and 
defendant  convicted,  is  held  to  be  erroneous  as  misleading  the  jury  into 
the  belief  that  they  are  never  authorized  to  infer  good  motives  from  the 
facts  and  circumstances  in  evidence. 

83.  Sufficiency  of  fhe  evidence. 

Evidence  of  a  motive  not  in  itself  criminal,  for  instance,  the  need 
of  money,  suggested  as  a  motive  for  the  commission  of  a  robbery, 
should  be  weighed  by  the  jury  with  extreme  caution.  Being  in  it- 
self consistent  with  innocence,  it  cannot  of  itself  warrant  a  con- 
viction.* 

^Kennedy  ▼.  People,  39  N.  Y.  245. 

XXI.  Peesumptions. 

84.  Difltinctioii  between  legal  presumption  and  jury's  inference. 

It  is  error  to  tell  the  jury,  without  qualification,  that  the  evidence 
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raises  a  presumption  of  a  particular  fact,  or  is  suiBcient  to  justif; 
finding  a  particular  f act>  if  it  raises,  not  a  presumption  of  law,  but 
only  a  presumption  of  fact  on  which  the  jury  might  find  either  wa;.^ 

*AbboU'B  CivU  Trial  Brief,  2d  ed.  450;  Stone  t.  Geyser  Quickeilv&r  iftn.  Co. 
62  Cal.  315;  Allison  ▼.  State,  42  Ind.  354;  Read  ▼.  Hurd,  7  Wend.  408. 

XXII.  Statutory  prima  facie  evidence. 

85.  Validity  of  statute. 

A  statute  making  a  fact  prima  facie  evidence  in  a  criminal  case, 
\7hich  is  not  so  at  common  law,  is  not  necessarily  unconstitutional.^ 

But  under  such  a  provision  the  jury  should  not  be  instructed  that 
they  must  find  according  to  the  presumption.* 

^Auhum  Excise  Comrs,  v.  Merchant,  103  N.  T.  143,  67  Am.  Rep.  705,  8  N. 
£.  484;  Wooten  v.  State^  24  Fla.  335,  1  L.  R.  A.  819,  5  So.  39,  and  cases 
cited;  Contra,  State  t.  Beswick,  13  R.  I.  211,  43  Am.  Rep.  26;  People  v. 
Lyon,  27  Hun,  180;  State  ▼.  Divine,  98  N.  C.  778,  4  S.  E.  477;  Vogh$ 
▼.  State,  124  Ind.  358,  24  N.  E.  680. 

*State  y.  Intoxicating  Liquors,  80  Me.  57,  12  Atl.  794,  39  Alb.  L.  J.  2,  with 
notes  of  other  cases. 

The  finding  of  implements,  devices,  or  apparatus  commonly  used  in  games 
of  chance  in  gambling  houses  or  by  gamblers  does  not  constitute  prima 
facie  evidence  that  the  implements  found  were  used  for  gambling  pur- 
poses, or  that  any  person  had  procured,  suffered,  or  permitted  another 
to  play  for  money  or  other  valuable  thing  at  any  game  in  tlie  place 
where  they  are  found,  under  Fla.  Rev.  Stat.  9  2648,  providing  that  if 
such  implements,  etc.,  are  found  in  any  place,  it  shall  be  prima  facie 
evidence  that  such  place  ''is  kept  for  gambling."  Richardson  y.  State, 
41  Fla.  303,  25  So.  880. 

XXIII.  Bbasonable  doubt. 

86.  Present  role. 

The  gist  of  the  rule  is  that  the  law  contemplates  a  douht  for  whidi 
a  good  reason  arising  on  the  evidence  can  be  given.* 

If  the  requisite  cogency  of  the  reason  require  definition,  it  is 
proper  to  say  that  the  question  is  whether  the  jury  have  such  evidence 
as  they  would  be  willing  to  act  upon  in  the  more  weighty  and  impor- 
tant matters  relating  to  their  own  affairs.' 

*PeopU  T.  CuidiH,  100  N.  Y.  503,  3  N.  E.  493 ;  Ellis  ▼.  State,  120  Ala.  333, 
25  So.  1;  Poicell  v.  State,  95  Ga.  502,  20  8.  E.  483;  Butler  v.  State,  102 
Wis.  364,  78  N.  W.  590;  Bovt  v.  Utah,  120  U.  S.  430,  439,  30  L.  ed.  708, 
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711,  7  Sup.  Ct  Rep.  614.   Contra,  Carr  v.  State,  23  Neb.  749,  37  N.  W. 
630;  State  v.  Cohen,  108  Iowa,  208,  78  N.  W.  857,  and  cases  cited. 

Acoording  to  State  t.  Morey,  25  Or.  241,  35  Pac.  655,  36  Pac  573,  an  in- 
struction that  "a  reasonable  doubt"  is  such  a  doubt  as  a  juror  can  give 
a  reason  for  is  not  reTersible  error,  when  given  in  connection  with  other 
instructions  by  which  the  court  seeks  so  to  define  the  term  as  to  en* 
able  the  jury  to  distinguish  a  reasonable  doubt  from  some  vague  and 
imaginary  one. 

"See  next  section  and  note. 

87.  TenuB  of  a  proper  oharge  defining  reasonable  doubt  more  fully. 

It  is  proper  to  instruct  the  juiy  as  follows :  A  reasonable  doubt 
is  a  doubt  based  on  reason,  and  which  is  reasonable  in  view  of  all 
the  evidence.  And  if,  after  an  impartial  comparison  and  considera* 
tion  of  all  the  evidence,  you  can  candidly  say  that  you  are  not  satis- 
fied of  the  defendant's  guilt,  you  have  a  reasonable  doubt;  but  if 
after  such  impartial  comparison  and  consideration  of  all  the  evi- 
dence, you  can  truthfully  say  that  you  have  an  abiding  conviction 
of  the  defendant's  guilt,  such  as  you  would  be  willing  to  act  upon 
in  the  more  weighty  and  important  matters  relating  to  your  own 
affairs,  you  have  no  reasonable  doubt.  But  if  you  can  reconcile  the 
evidence  before  you  upon  any  reasonable  hypothesis  consistent  with 
the  defendant's  innocence,  you  should  do  so,  and  in  that  case  find 
him  not  guilty.^ 

^Eopi  ▼.  Vtdk,  120  U.  S.  430,  430,  30  L.  ed.  708,  711,  7  Sup.  Ct.  Rep.  614. 
The  court  (Field)  here  sajrs:  "The  rule  [as  to  reasonable  doubt]  may 
be,  and  often  is,  rendered  obscure  by  attempts  at  definition  which  serve 
to  create  doubts  instead  of  removing  them.  But  an  illustration  lik» 
the  one  given  in  this  case^  by  reference  to  the  conviction  upon  which  the 
jurors  would  act  in  the  weighty  and  important  concerns  of  life,  would 
be  likely  to  aid  them  to  a  right  conclusion,  when  an  attempted  definition 
might  fail.  If  the  evidence  produced  be  of  such  a  convincing  character 
that  they  would  unhesitatingly  be  governed  by  it  in  such  weighty  and 
important  matters,  they  might  be  said  to  have  no  reasonable  doubt  re- 
specting the  guilt  or  innocence  of  the  accused,  notwithstanding  the  un- 
certainty that  attends  all  human  evidence.  The  instruction  in  the  case 
before  us  is  as  just  a  guide  to  practical  men  as  can  weU  be  given;  and  if 
it  were  open  to  criticism  it  could  not  have  misled  the  jury,  when  con- 
sidered in  ccmnection  with  the  further  charge^  that  if  they  could  recon- 
eile  the  evidence  with  any  reasonable  hypothesis  consistent  with  the  de- 
fendant's innocence,  th^  should  do  so,  and  in  that  case  find  him  not 
guilty.  The  evidence  must  satisfy  the  judgment  of  the  jurors  as  to  the 
guilt  of  the  defendant,  so  as  to  exclude  any  other  reasonable  conclusion."^ 

See  a  full  discussion  of  the  subject  in  2  Thompson,  Trials,  1813-1854.  See 
also  article  by  same  author  in  10  Crim.  L.  Mag.  181,  187. 
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Below  will  be  found  a  collection  of  some  of  the  more  recent  cases. 

United  SUtes.— ffop#  v.  Utah,  120  U.  8.  430,  439,  30  L.  ed.  708,  711,  7  8ap. 
Ct.  Rep.  614,  quoted  supra;  United  States  y.  Johnson,  26  Fed.  682  (hold- 
ing that  a  reasonable  doubt  is  not  a  mere  guess — a  mere  surmise — that 
one  may  not  be  guilty  of  what  he  is  charged;  it  is  a  doubt  that  a  jury 
may  entertain  as  reasonable  men,  after  a  thorough  review  and  considera- 
tion of  the  evidence— «  doubt  for  which  a  good  reason  arising  from  the 
evidence  can  be  given) ;  Dunbar  v.  United  States,  156  U.  S.  185,  39  L. 
ed.  390,  15  Sup.  Ct.  Rep.  325  (holding  the  use  of  the  words  "probabil- 
ities" and  "strong  probabilities,"  in  an  instruction  as  to  the  weight  of 
evidence  in  a  criminal  case^  not  to  be  prejudicial,  where  the  court  em- 
phasizes the  fact  that  the  probabilities  must  be  so  strong  as  to  ezdude 
any  reasonable  doubt). 

JJabama. — Ray  v.  State,  50  Ala.  104  (holding  that  it  is  incorrect  to  define 
a  reasonable  doubt  as  one  for  which  a  reason  can  be  given.  Eveiy  rea- 
son, whether  based  on  substantial  grounds  or  not,  does  not  constitute  a 
reasonable  doubt  in  law;  refusal  of  request  no  error) ;  EaU  v.  State, 
122  Ala.  85,  26  So.  236  (holding  that  a  requested  charge  that  if,  after 
eonsidering  all  the  evidence,  the  jury  have  a  reasonable  doubt  as  to  de- 
fendant's guilt,  growing  out  of  the  evidence  of  a  witness  for  the  state, 
they  must  acquit  him,  should  be  given;  holding  also  that  a  requested 
instruction  that  "if  any  individual  juror  is  not  convinced  of  defend- 
ant's guilt  beyond  all  reasonable  doubt  and  to  a  moral  certainty,  the 
jury  cannot  convict,"  should  be  given) ;  Lodge  v.  State,  122  Ala.  107, 
26  So.  200  (holding  that  a  charge  on  reasonable  doubt  reciting 
that  "it  is  not  a  mere  doubt  that  authorixes  an  acquittal;  the 
•doubt  which  authorizes  an  acquittal  must  be  a  reasonable  doubt," — ^is 
correct).  But  a  requested  charge  that  if  the  jury  have  a  reasonable 
doubt  of  defendant's  guilt,  growing  out  of  the  evidence  or  any  part  of 
it,  he  is  entitled  to  the  benefit  of  the  doubt,  and  must  be  found  not  guil- 
ty, is  properly  refused  as  authorizing  an  acquittal,  even  though  such 
doubt  were  dissipated  by  other  evidence,  or  did  not  exist  upon  the  whole 
evidence.  And  a  request  to  charge  the  jury  in  a  criminal  trial  to  acquit 
if  they  "have  a  single  doubt  of  guilt  for  which  a  reason  can  be  found," 
should  be  refused.  Talberi  v.  State,  121  Ala.  33,  25  So.  G90.  And  an 
instruction  that  unless  the  evidence  against  an  accused  should  be  such 
as  to  exclude  to  a  moral  certainty  "every  hypothesis"  but  that  of  his 
guilt,  instead  of  saying  every  "reasonable  hypothesis,"  exacts  too  high 
a  degree  of  proof.    King  v.  State,  120  Ala.  329,  25  So.  178. 

ArizonBi. — ^An  instruction  that  if  the  jury  have  a  doubt  as  to  defendant's 
guilt,  they  must  determine  whether  it  is  reasonable  and  sufficient  in  law 
to  acquit  him;  and  that  a  doubt,  to  authorize  an  acquittal,  must  be  a 
reasonable  one,  and  must  arise  from  a  careful  and  candid  investigation 
of  all  the  evidence,  though  not  entirely  free  from  criticiam,  is  not  in- 
correct.   Foster  v.  Territory  (Ariz.)  56  Pac  738. 

Arkansas. — ^An  instruction  on  a  trial  for  murder,  that  if  the  facts  and 
circumstances  proved  "by  the  preponderance  of  evidence"  are  such  as  to 
satisfy  the  jury  "beyond  a  reasonable  doubt,"  such  evidence  is  entitled 
to  the  same  weight  as  direct  testimony,  is  erroneous  in  allowing  oonvic- 
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tion  apon  a  preponderanoe  of  the  evidence.  (jiU  ▼.  State,  59  Ark.  422, 
27  S.  W.  598. 
California. — People  v.  Cheong  Foan  Ark,  61  Cal.  527  (holding  it  error  to 
refuse  the  following  charge:  "The  evidence  in  a  criminal  case  must 
satisfy  the  jury  to  a  moral  certainty,  and  beyond  a  reasonable  doubt; 
that  is,  it  must  entirely  satisfy  the  jury  of  the  guilt  of  defendant  before 
they  can  convict.  If  the  jury  are  not  entirely  satisfied,  they  should  ac- 
quit") ;  People  v.  Kemaghan,  72  Cal.  609,  14  Pac.  560  (holding  the  defi- 
nition given  by  Chief  Justice  Shaw  in  Com.  v.  Webster,  5  Cush.  320,  52 
Am.  Dec.  711,  to  be  correct  and  followed  in  California.  But  where  the 
definition  was  correctly  given,  t}ie  defendant  was  not  injured  by  the  use 
of  the  following  language:  "Your  mind  should  rest  reasonably  satia- 
ted of  the  guilt  of  the  defendant  before  a  verdict  of  that  character  i^ 
^ven;"  and  ''on  the  other  hand,  however,  mere  probabilities  of  inno- 
cence or  doubts,  however  reasonable,  which  may  beset  your  minds  on  all 
occasions,  should  not  prevent  such  a  verdict") ;  People  v.  Winters,  125 
-Cal.  325,  57  Pac.  1067  (holding  that  a  full  instruction  upon  the  law  of 
reasonable  doubt  is  not  rendered  erroneous  by  a  statement  that  the 
•doubt  which  acquits  must  be  a  reasonable  doubt  in  the  sense  mentioned, 
jind  no  other) ;  People  v.  Dole,  51  Pac.  945,  122  Cal.  486,  55  Pac.  581 
{holding  that  an  instruction  that  if,  after  consideration  of  the  case,  a 
juror  entertains  a  reasonable  doubt  of  the  defendant's  guilt,  it  is  his 
duty  not  to  vote  for  a  verdict  of  guilty,  or  to  be  inftnenced  in  so  vot- 
ing, for  the  single  reason  that  a  majority  of  the  jury  are  in  favor  of  a 
verdict  of  guilty,  should  be  given  when  requested ) ;  People  v.  Heoker, 
109  Cal.  451,  30  L.  R.  A.  403,  42  Pac.  307  (holding  that  a  requested  in- 
struction in  a  criminal  action,  which  requires  the  juiy  to  be  convinced 
to  "an  absolute  moral  certainty"  before  conviction,  is  properly  refused) . 

Colorado. — Clare  v.  People,  9  Colo.  122,  10  Pac.  799  (in  this  case  the  judge 
charged  the  jury  that  the  rule  requiring  the  jury  to  be  satined  of  the 
defendant's  guilt  beyond  a  reasonable  doubt,  in  order  to  warrant  a  con- 
viction, does  not  require  that  the  jury  should  be  satisfied  beyond  a  rea- 
sonable doubt  of  each  link  of  the  chain  of  circumstances  relied  <»i  to  es- 
tablish the  defendant's  guilt;  held  error;  the  metaphor  calculated  to 
"mislead  the  jury") ;  Oravee  v.  People,  18  Colo.  170,  82  Pac.  63  (holding 
that  it  is  error  on  a  murder  trial,  where  the  evidence  is  wholly  circum- 
stantial, to  instruct  the  jury  that  they  need  not  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain  of  circumstances  reUed  upon 
to  establish  guilt). 

Connecticut. — It  is  not  necessary  for  the  court  to  attempt  a  definition  of 
the  expression  "reasonable  doubt."  State  v.  SffUth,  65  Conn.  283,  31 
Atl.  206. 

District  of  Columbia. — ^An  instruction  that  the  guilt  of  a  prisoner  must  be 
established  by  "indisputable"  evidence  is  properly  refused.  United 
States  V.  Heath,  9  Mackey,  272. 

jBlorida. — ^A  definition  of  reasonable  doubt  of  guilt,  im  a  charge,  by  stating 
that  it  must  be  a  reasonable,  sensible,  and  not  a  mere  possible,  doubt, 
flBd  must  be  arrived  at  from  considering  all  the  evidence  in  the  case, — 
is  substantially  oorrect    Woodruff  v.  State,  31  Fla.  320,  12  So.  653. 
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Bat  it  i«  error  to  qualify  the  rule  requiring  the  guilt  of  aeensed  to  be 
proTed  beyond  reasonable  doubt,  or  to  disparage  it  in  the  estimation  of 
juries  by  giving,  immediately  after  and  in  connection  with  a  charge 
upon  the  subject*  aa  instruction  to  the  effect  that  the  rule  ia  designed 
to  protect  innocent  persons  who  are  wrongfully  charged,  and  is  not  de- 
signed to  enable  persons  to  escape  punishment  who  are  shown  to  be 
guilty  of  the  crime.  Qantling  ▼.  Btate,  40  Fla.  237,  23  So.  857.  And 
an  instruction  to  acquit  if  any  one  of  the  jury  entertains  a  reasonable 
doubt  of  guilt  is  properly  refused,  as  it  requires  that  if  any  one  juror 
entertains  such  a  doubt  the  other  jurors,  although  satisfied  of  his  guilt» 
should  surrender  their  judgment  to  the  one  in  doubt,  and  concur  in  an 
acquittal.  Boyd  v.  State,  33  Fla.  316,  14  So.  836. 
Georgia. — H<m9er  ▼.  State,  68  Ga.  78.  Upon  a  burglary  trial  the  court 
charged  the  jury  ''that  the  state  must  make  out  the  case  beyond  a  rea- 
sonable doubt;  but  that  it  is  not  necessary  for  the  state  to  show  that  it 
is  impossible  for  the  crime  to  have  been  committed  by  anybody  else,  or 
that  it  might  not*  by  bare  possibility,  have  been  done  by  someone  else; 
but  the  state  must  show  that  it  was  the  prisoner  to  a  moral  certainty." 
Upon  appeal,  sustaining  the  conviction,  held  a  proper  and  correct  charge. 

A  charge  in  a  criminal  case  that  defendant  is  entitled  to  any  doubt  the 
jury  may  have  in  their  minds,  but  it  must  be  a  reasonable  doubt;  that  if 
their  minds  are  wavering,  and  they  cannot  decide,  it  is  their  duty  to 
give  the  defendant  the  benefit  of  that  doubt  by  a  verdict  of  acquittal; 
and  that  such  doubts  extend  to  every  material  question  and  issue  in  the 
case,  and  may  arise  from  a  want  of  evidence,  or  spring  out  of  the  evi- 
dence,— ^is  sufficiently  full  and  accurate.  Bumey  v.  State,  100  Ga.  65, 
25  S.  E.  911.  And  after  an  instruction  that  the  defendants  cannot  be 
found  guilty  until  the  evidence  satires  the  jury  of  their  guilt  beyond  a 
reasonable  doubt*  it  is  not  erroneous  to  further  charge  that  they  must 
be  satisfied  of  their  guilt  to  a  reasonable  and  moral  certainty,  which  is 
explained  to  mean  mental  ccmviction  excluding  any  reasonable  doubt  of 
guilt.    Bone  v.  State,  102  Ga.  387,  30  S.  E.  846. 

Idaho. — People  v.  Dewey,  2  Idaho,  79,  6  Pac.  103.  Upon  a  murder  trial 
the  following  instruction  was  given:  ''A  reasonable  doubt  ia  not  a 
mere  possible  doubt,  nor  is  it  a  captious  or  imaginary  doubt,  but  is 
such  a  doubt  as  a  prudent  and  reasonable  man  would  be  likdy  to  act 
upon  in  determining  important  affairs  of  life."  Held  on  appeal  that 
while  not  the  best  definition  which  could  be  given,  it  was  not  erroneous. 
But  an  instruction  that,  however  slight  the  ''reasonable  doubt"  may  be, 
if  fairly  based  on  the  evidence,  the  jury  must  acquit  defendant,  should 
be  refused  as  an  attempt  to  define  the  degree  to  which  a  jury  must  be 
convinced  to  justify  a  verdict  of  guilty.  AwtKony  v.  State  (Idaho)  55 
Pac.  884. 

Illinois.— Bre«92er  v.  People,  117  111.  422,  8  N.  E.  62,  holding  the  following 
charge  to  be  correct :  "The  jury  are  instructed  that  the  rule  requirint^ 
the  jury  to  be  satisfied  of  a  defendant's  guilt  beyond  a  reasonable  doubt, 
in  order  to  warrant  a  conviction,  does  not  require  that  the  jury  shoujd 
be  satisfied  beyond  a  reasonable  doubt  of  each  link  in  the  chain  of  cir- 
cumstances relied  upon  to  establish  the  defendant's  guilt.    It  ia  auffi- 
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dent  if,  taking  the  testimony  all  together,  the  jury  are  satisfled  b^ond 
a  reasonable  doubt  that  the  defendant  is  guilty." 

Contra,  Clare  ▼.  People,  9  Colo.  122,  10  Pac.  799;  Marion  ▼.  State,  16  Neb. 
349,  20  N.  W.  289  (disapproTing  a  similar  instruction). 

An  instruction  that  every  fact  necessary  to  constitute  the  crime  charged 
against  defendant  must  be  proved  beyond  a  reasonable  doubt  is  properly 
refused,  as  the  reasonable  doubt  which  the  jury  is  permitted  to  enter- 
tain must  be  in  r^ard  to  defendant's  guilt  on  the  whole  evidence,  and 
not  on  any  particular  fact  in  the  case.  Williams  ▼.  People,  166  IlL  132, 
46  N.  £.  749.  An  instruction  that  the  degree  of  evidence  required  to 
convict  a  defendant  in  a  criminal  case  must  be  such  as  to  remove  all 
doubt  from  the  mind  of  a  reasonable  man  is  properly  refused,  since  it  is 
not  every  doubt  that  may  exist  in  the  mind  of  a  reasonable  man  that 
arises  to  the  dignity  of  a  reasonable  doubt.  Padfield  v.  People,  146  HI. 
660,  35  N.  E.  469. 

Indiana. — Bradley  v.  State,  31  Ind.  492,  holding  that  the  test  of  certainty 
beyond  all  reasonable  doubt  should  be  such  certainty  as  would  justi^' 
the  mind  to  action,  not  only  in  matters  of  importance,  but  those  of  the 
very  higheet  importance,  involving  the  dearest  interest;  charge  errone- 
ous. See  also  Broton  v.  State,  105  Ind.  385,  5  N.  E.  900;  Denemore  v. 
State,  67  Ind.  306,  33  Am.  Rep.  96  (in  this  case  the  judge  charged  that 
''a  reasonable  doubt  is  one  suggested  by  or  arising  out  of  the  proof 
made,  and  after  a  full  and  fair  consideration  of  all  the  evidence,  pro 
and  con,  remains  in  the  mind,  causing  some  degree  of  uncertainty  as  to 
the  alleged  crime."  Held  error  in  not  allowing  for  a  reasonable  doubt, 
which  may  arise  from  the  lack  or  want  of  evidence) ;  Stitz  v.  State,  104 
Ind.  359,  4  N.  E.  145  (holding  it  error  to  charge  the  jury  to  the  effect 
that  an  acquittal  is  not  warranted  unless  a  reasonable  doubt  is  enter- 
tained by  all  the  jurors) ;  Colee  v.  State,  75  Ind.  511  (holding  that  an 
omission  to  define  a  reasonable  doubt  does  not  constitute  error  where 
the  defendant's  counsel  has  failed  to  ask  for  an  instruction) ;  Reynolds 
▼.  State,  147  Ind.  3,  46  N.  E.  31  (holding  that  an  instruction  that  it  is 
necessary  for  the  state  to  prove  defendant  guilty  as  charged  beyond  a 
reasonable  doubt,  but  that  if  the  proof  is  such  that  it  would  control  or 
decide  the  conduct  of  reasonably  prudent  and  conscientious  men  in  the 
most  important  affairs  of  life,  under  circumstances  where  they  were  not 
compelled  to  act,  then,  as  matter  of  law,  the  facts  so  established  are 
deemed  to  be  established  beyond  a  reasonable  doubt,  and  the  jury  should 
convict  with  such  proof  before  them, — ^is  not  objectionable  as  invading 
the  province  of  the  jury) ;  Sutherlin  v.  State,  148  Ind.  695,  48  N.  E. 
246  (holding  that  instructions  given  upon  "reasonable  doubt,"  in  a  mur- 
der trial,  which  do  not  include  a  statement  of  the  rule  that  in  circum- 
stantial evidence  it  must,  before  conviction,  exclude  every  reasonable 
hypothesis  of  innocence,  and  that  merely  to  coincide  with  guilt  is  not 
the  degree  of  proof  required, — ^are  not  erroneous,  where  such  instruc- 
tion is  fully  and  clearly  given  in  charges  subsequent  to  those  complained 
of) ;  Rams  v.  State,  152  Ind.  69,  52  N.  E.  450  (holding  that  an  instruc- 
tion that  the  rule  as  to  reasonable  doubt  does  not  require  the  jury  to  bo 
satisfied  beyond  a  reasonable  doubt  of  ''each  link  in  the  chain  of  evi- 
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doiee  rdied  npon  to  establish  his  [defendant's]  guilt"  is  not  mmaMOB, 
where  from  the  entire  charge  on  the  question  of  reasonable  doubt  it 
must  be  apparent  to  the  jury  that  the  court  only  intends  to  negatire  the 
necessity  of  establishing  beyond  a  reasonable  doubt  each  subsidiary  or 
minor  fact  or  circumstance^  as  distinguished  from  the  material  or  ele- 
mentary facts). 

Iowa.~^to«s  T.  Sloan,  66  Iowa,  217,  7  N.  W.  616  (holding  that  it  is  im- 
proper to  charge  a  jury  that  a  reasonable  doubt  "is  such  a  doubt  as  fair- 
ly and  naturally  arises  in  the  minds  of  the  whole  juiy") ;  State  ▼.  Van 
Taaaelf  103  Iowa,  6,  72  N.  W.  497  (holding  that  an  instruction  that^  to 
authorize  a  eonyiction,  the  minds  of  the  jury  must  be  brought  to  an 
abiding  oonyiction,  beyond  a  reasonable  doubt,  of  the  defendant's  guilt, 
after  a  full  consideration  of  the  whole  case,  is  not  erroneous  because  it 
fails  to  use  the  words  ''to  a  moral  certainty,"  as  a  binding  conviction 
bcymid  a  reasonable  doubt  is  equivalent  to  that) ;  State  ▼.  Judieeck,  96 
Iowa,  249,  65  N.  W.  167  (holding  that  an  instruction  on  trial  for  seduc- 
tion, that  if  there  is  any  one  material  fact  proved  to  the  satisfaction  of 
the  jury  ''by  a  preponderance  of  the  evidence"  which  is  inconsistent 
with  defendant's  guilt>  it  is  sufficient  to  raise  a  reasonable  doubt, — is 
misleading,  as  authorizing  the  jury  to  believe  that  defendant  has  the 
burden  of  proving  by  a  preponderance  of  the  evidence  that  he  did  not 
have  sexual  intercourse  with  the  prosecutrix). 

Kansa8.~£ftote  v.  WUt,  84  Kan.  488,  8  Pac  769  (holding  it  error  to  refuse 
to  charge  to  the  effect  that  if  any  one  of  the  jury  should,  after  consid- 
eration of  all  the  evidence  and  consultation  with  his  fellow  jurors,  enters 
tain  a  reasonable  doubt  of  the  defendant's  guilt,  the  jury  could  not  find 
the  defendant  guilty.  The  defendant  was  entitled  to  a  charge  remind- 
ing each  juror  of  his  individual  duty,  notwithstanding  that  a  general 
charge  on  the  subject  had  been  given) ;  State  v.  Rogers,  66  Kan.  362,  43 
Pac.  266  (holding  that  an  instruction  that,  before  the  jury  are  war- 
ranted in  finding  defendant  guilty,  they  must  be  able  truthfully  and  con- 
scientiously to  say  that  his  guilt  has  been  established  by  the  evidence 
beyond  reasonable  doubt;  and  that  if  any  of  the  jurors  entertain  a  rea- 
sonable doubt  as  to  whether  defendant's  guilt  has  been  established,  they 
cannot  convict,  but  that  they  cannot  acquit  unless  all  the  jurors  en- 
tertain a  reasonable  doubt, — is  not  erroneous.) 

Kentudcy. — ^An  instruction  in  reference  to  reasonable  doubt  is  not  erroneous 
because  it  requires  the  doubt  to  grow  out  of  the  whole  evidence.  Baker 
V.  Com.  13  Ky.  L.  Rep.  671,  17  S.  W.  626. 

Maine. — State  v.  Rounds,  76  Me.  123  (on  a  forgery  trial  the  court  charged 
the  jury  that  "the  law  only  requires  that  degree  of  certainty  in  the 
minds  of  the  jurorsy  before  rendering  a  verdict  of  guilty,  as  would  exist 
in  their  minds  in  coming  to  a  conclusion  on  matters  of  grave  interest 
and  importance  to  themselves," — ^held  on  appeal  that  while  this  defini- 
tion was  too  vague,  yet  the  giving  of  the  following  instruction  in  addi- 
tion thereto  cured  the  error:  "A  reasonable  doubt  is  a  doubt  arising 
in  the  mind,  for  which  some  fair,  just  reason  can  be  given") ;  State  v. 
Richards,  85  Me.  252,  27  Atl.  122  (holding  that  an  instruction  in  a 
criminal  case  in  which  the  question  is  whether  the  accused  was  a  crim- 
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liial  agent,  that  circumstances  to  justify  conviction,  should  all  be  con- 
sistent with  each  other,  point  to  the  guilt  of  the  accused,  and  be  at  vari- 
ance with  any  rational  presumption  of  innocence,  is  not  erroneous). 

liassachusetts. — Com,  v.  Costley,  118  Mass.  1,  holding  that  proof  beyond  a 
"reasonable  doubt"  and  proof  to  a  "moral  certainty"  are  equivalent  ex- 
pressions. Each  signifies  such  proof  as  satisfies  the  judgment  and  con- 
science of  the  jury  as  reasonable  men,  and  applying  their  reason  to  the 
evidence  before  them,  that  the  crime  charged  has  been  committed  by  the 
defendant,  and  so  satisfies  them  as  to  leave  no  other  reasonable  oondu- 
sion  possible. 

Michigan.— fifemon  ▼.  People,  42  Mich.  141,  3  N.  W.  304  (holding  that  it 
was  not  error  for  the  trial  court  to  deny  defendant's  request  to  charge 
the  jury  that  they  should  not  find  against  defendant  unless  the  evidence 
satisfied  them  of  his  guilt  beyond  a  reasonable  doubt;  nor  was  it  error 
to  charge  them  that  they  might  be  satisfied  by  a  clear  preponderance  of 
evidence) ;  People  ▼.  Siubenvoll,  62  Mich.  329,  28  N.  W.  883  (holding 
that  the  phrase  "reasonable  doubt"  is  not  of  such  unknown  or  uncom- 
mon signification  that  an  exposition  by  a  trial  judge  is  called  for ;  and 
where  the  judge  charges  that  the  term  implies  a  doubt  arising  out  of 
the  facts  and  circumstances  of  the  case,  or  maintaining  which  you  can 
give'  some  good  reason,  while  not  accurate,  is  not  of  sufficient  conse- 
quence to  be  assigned  as  error) ;  People  v.  Swartz,  118  Mich.  292,  76  N. 
W.  491  (holding  that  an  instruction  on  reasonable  doubt  is  not  im- 
proper which  states  that  it  must  be  a  fair  doubt,  based  on  reason  and 
common  sense,  and  not  an  imaginary,  captious,  or  possible  one;  and 
that  "it  is  such  a  doubt  as  may  leave  your  minds,  after  a  careful  ex- 
amination of  all  the  evidence  in  the  case,  in  that  condition  that  you 
cannot  say  that  you  have  an  abiding  conviction,  to  a  moral  certainty, 
from  the  evidence  of  the  case,  of  the  truth  of  the  charge) ;  People  v. 
Picheite,  111  Mich.  461,  69  N.  W.  739  (holding  that  an  instruction  on 
a  trial  for  burning  a  sawmill,  that  it  is  claimed  that  defendant  was  in 
his  own  house  from  a  specified  time  until  after  the  fire  broke  out,  with 
the  exception  of  a  few  moments  when  he  went  out,  during  all  of  which 
time  he  was  in  sight  of  his  wife;  and  that  if  that  is  true,  defendant  is 
"not  guilty,  and  you  should  so  say,  or  if  you  have  a  reasonable  doubt 
about  it  you  should  so  say," — sufficiently  states  that  the  jury  should 
acquit  if  they  have  a  reasonable  doubt  on  the  subject) ;  People  v.  Wells, 
112  Mich.  648,  71  N.  W.  176  (holding  that  an  instruction  upon  the  trial 
of  a  criminal  case,  that  if  a  reasonable  doubt  of  any  of  the  facts  neces- 
sary to  convict  is  raised  in  the  minds  of  the  jury  by  the  "ingenuity  of 
counsel,"  the  doubt  is  decisive  in  favor  of  defendant's  acquittal,  is  prop- 
erly refused). 

Minnesota. — An  instruction  in  a  criminal  action,  that  it  is  the  duty  of 
the  jurors  carefully  to  examine  all  the  evidence,  and  honestly  endeavor 
to  reach  a  verdict;  but  that  if  any  juror,  after  duly  weighing  and  con- 
sidering all  the  evidence  and  instructions,  is  not  satisfied  beyond  all 
reasonable  doubt  that  defendant  is  guilty,  it  will  be  his  duly  to 
vote  for  defendant's  acquittal,  and  refuse  to  agree  to  a  verdict  of 
guilty,  although  all  the  other  jurors  may  be  satisfied  beyond  a  reason- 
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able  doubt  of  defendant's  guilt,  is  properly  refused,  as  inviting  tbe  Juix 
to  disagree  if  possible.    State  v.  Rue,  72  Minn.  296,  75  N.  W.  235. 

Mississippi. — yehne  ▼.  Btate,  58  Miss.  362  (holding  it  error  to  refuse  to 
charge  that  if  there  is  a  probability  of  the  innocence  of  the  defendant, 
then  a  reasonable  doubt  of  his  guilt  exists,  and  the  jury  must  find  a 
▼erdict  of  not  guilty.  Conviction  reversed) ;  Hammond  v.  State,  74 
Miss.  214,  21  So.  149  (holding  that  a  charge  that  all  that  is  required, 
for  the  jury  to  convict  defendant^  is  to  consider  all  the  facts  and  cir- 
cumstances  in  evidence,  and  from  them  '^  conscientiously  believe^  be- 
yond a  reasonable  doubt,"  that  he  committed  the  crime,  is  not  objection- 
able because  the  word  ''conscientiously"  is  used) ;  Poiren  v.  State,  74 
Miss.  777,  21  So.  657  (holding  that  a  charge  is  erroneous  which,  after 
stating  that  the  term  "reasonable  doubt"  is  indefinable,  declares  that  it 
is  the  duty  of  the  jury  to  convict  when  the  evidence  satisfies  them  as 
fair,  reasonable,  and  conscientious  men,  of  the  guilt  of  the  accused) ; 
Williams  v.  Btate,  73  Miss.  820,  19  So.  826  (holding  that  an  instruction 
that  "abiding  conviction  of  guilt,"  or  "full  satisfaction  of  guilt,"  is  the 
equivalent  of  a  belief  beyond  a  reasonable  doubt,  is  erroneous). 

Missouri. — State  ▼.  Ooitce^  79  Mo.  600  (upon  a  bigamy  trial  defendant  re- 
quested, but  the  court  refused,  the  following  instruction :  "The  burden 
of  proof  to  establish  the  guilt  of  defendant  derolves  upon  the  state,  and 
the  law  clothes  him  with  a  presumption  of  innocence  which  attends  and 
protects  him  until  it  is  overcome  by  testimony  which  proves  his  guilt 
beyond  a  reasonable  doubt.  By  a  reasonable  doubt  is  meant  a  substan- 
tial doubt  based  upon  the  evidence,  or  want  of  evidence,  in  the  case,  and 
not  a  bare  possibility  of  defendant's  innocence," — held  on  appeal  that 
the  failure  to  give  this  instruction  was  reversible  error,  and  that  in 
every  criminal  case  the  defendant  is  entitled  to  an  instruction  as  to 
reasonable  doubt;  and  it  is  error  for  the  court  to  refuse  it,  no  matter 
how  dear  the  evidence  may  seem  against  him) ;  State  v.  Shaeffer,  89 
Mo.  271,  1  6.  W.  293  (holding  that  a  charge  that  if  all  the  facts  and 
circumstances  proved  can  be  as  reasonably  reconciled  with  the  theoiy 
that  defendant  is  innocent  as  with  the  theory  that  he  is  guilty,  the  de- 
fendant should  be  acquitted,  is  contrary  to  the  meaning  of  the  term 
"reasonable  doubt") ;  State  v.  Paytan,  90  Mo.  220,  2  S.  W.  394  (holding 
that  where  the  court  told  the  jury  that  "reasonable  doubt,"  as  used  in 
the  instructions,  meant  a  real  reasonable  doubt  based  upon  the  testi- 
mony or  want  of  testimony  in  the  case,  and  not  a  mere  possibility  of 
the  defendant's  innocence,  the  use  of  the  word  "real"  could  not  be  re- 
garded as  reversible  error) ;  State  v.  David,  131  Mo.  380,  33  S.  W.  28 
(holding  that  an  instruction  that  a  reasonable  doubt  of  defendant's 
guilt  which  will  authorize  an  acquittal  must  be  a  substantial  doubt 
based  on  the  evidence  and  all  the  facts  and  circumstances  proved,  and 
not  a  mere  possibility  of  innocence;  but  that  if  the  whole  evidence 
leaves  the  minds  of  the  jurors  in  such  condition  that  they  are  morally 
certain  of  neither  defendant's  guilt  nor  his  innocence,  a  reasonable  doubt 
exists,  and  they  must  acquit, — ^is  correct) ;  State  v.  Dunean,  142  Mo. 
456,  44  S.  W.  263  (holding  that  an  instruction  that  a  reasonable  doubt 
is  a  substantial  doubt  of  defendant's  guilt,  with  a  view  to  all  the  evi- 
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denoe  in  the  case,  and  not  a  mere  possibility  of  defendant's  innocence, 
is  not  subject  to  the  criticism  that  it  entirely  ignores  that  element  of 
doubt  that  may  arise  from  the  insufficiency  of  the  evidence,  and  casts 
upon  defendant  the  burden  of  proving  his  innocence) .  An  instruction 
in  a  criminal  case^  that  if  the  jury  entertain  a  reasonable  doubt  as  to 
defendant's  guilt  or  innocence,  they  shall  acquit,  but  that  a  doubt  which 
will  authorize  an  acquittal  must  be  a  substantial  doubt  arising  out  of 
a  due  consideration  of  all  the  testimony,  and  not  a  mere  possibility  of 
defendant's  innocence,  is  not  misleading  on  the  subject  of  reasonable 
doubt,  where  the  jury  are  also  instructed  that  the  indictment  is  not 
of  itself  any  evidence  of  defendant's  guilt,  and  that  defendant  is  not  re- 
quired to  prove  his  innocence,  but  the  law  requires  the  prosecution  to 
prove  defendant's  guilt,  as  charged  in  the  indictment,  beyond  a  reason- 
able doubt.  State  v.  Saore,  141  Mo.  64,  41  S.  W.  905,  Distinguishing 
Btate  V.  Blue,  136  Mo.  41,  37  S.  W.  796,  which  holds  that  an  instruction 
defining  reasonable  doubt  to  be  a  "substantial  doubt  growing  out  of  and 
consistent  with  the  evidence"  is  misleading  in  excluding  all  reasonable 
doubt  arising  from  want  of  evidence. 

Montana. — ^An  instruction  that  a  reasonable  doubt  is  a  real  substantial 
doubt  of  defendant's  guilt,  upon  the  whole  evidence  and  not  a  mere  pos- 
sibility of  his  innocence;  and  that  such  a  doubt  is  said  to  exist  when 
the  jury  do  not  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge,  or  where  the  evidence  does  not  satisfy  the  judg- 
ment of  the  truth  of  the  charge  with  such  certainty  that  a  prudent  man 
would  feel  safe  in  acting  upon  it  in  his  own  most  important  affairs  and 
dearest  personal  interests, — is  not  erroneous,  although  it  is  better  to  ad- 
here to  the  definitions  which  have  received  the  approval  of  the  supreme 
court    Btate  y.  Clancy,  20  Mont.  498,  62  Pac.  267. 

Nebraska. — Parrish  v.  State,  14  Neb.  60,  15  N.  W.  357,  holding  that  an  in- 
struction on  a  murder  trial  that  although  the  proof  might  not  be  un- 
equivocally and  absolutely  certain,  yet  that  if  it  were  morally  satisfac- 
tory and  convincing,  it  was  all  that  the  law  required,  was  not  errone- 
ous. And  an  instruction  upon  a  murder  trial  that  a  doubt,  to  justify 
an  acquittal,  must  be  a  reasonable  one ;  that  one  produced  by  undue  sen- 
Bibility  in  the  juror's  mind,  in  view  of  the  consequences  of  the  verdict, 
is  not  a  reasonable  doubt;  that  a  juror  cannot  create  sources  or  ma- 
terials of  doubt  by  resorting  to  trivial  or  fanciful  suppositions  and  re- 
mote conjectures  as  to  possible  states  of  facts  differing  from  that  es- 
tablished by  the  evidence,  nor  disbelieve,  if  from  the  evidence  he  believes 
as  a  man ;  and  that  if,  after  a  careful  and  impartial  consideration  of  all 
the  evidence  in  the  case,  the  jury  can  say  they  feel  an  abiding  convic- 
tion of  the  guilt  of  the  defendant,  and  are  fully  satisfied  to  a  moral  cer- 
tainty of  the  truth  of  the  charge  against  him,  they  are  satisfied  be- 
yond a  reasonable  doubt, — ^is  correct.  Willis  v.  State,  43  Neb.  102,  61 
N.  W.  254.  So,  a  charge  on  reasonable  doubt  is  not  erroneous  because 
it  states  that  a  doubt  produced  by  undue  sensibility  in  the  mind  of  any 
juror  in  view  of  the  consequences  of  his  verdict,  is  not  a  reasonable 
doubt ;  and  that  a  juror  is  not  allowed  to  create  sources  or  materials  of 
doubt  by  resorting  to  trivial  or  fanciful  auppositions  and  remote  oon- 
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jeetuTCS  as  to  possible  states  of  facts  different  from  those  established  by 
the  evideiioe;  and  that  they  are  not  at  liberty  to  disbelieve  as  jurors  if 
from  the  evidence  th^  believe  as  men;  and  that  their  oath  imposes  no 
obligation  to  doubt  where  no  doubt  would  exist  if  no  oath  weve  adminis- 
tered. Dqms  v.  Btaie^  51  Neb.  301,  70  N.  W.  984.  And  an  instruction 
that  a  reasonable  doubt  to  justify  an  acquittal  must  arise  from  a  candid 
and  impartial  investigation  of  all  the  evidence  in  the  case  is  not  subject 
to  the  criticism  that  it  deprives  the  defendant  of  the  right  to  the  benefit 
of  any  doubt  arising  from  the  want  of  evidence  in  the  case.  Bartley  v. 
BiaU,  53  Neb.  310,  73  N.  W.  744,  55  Neb.  294,  75  N.  W.  832.  It  is  not 
error  to  instaiict  the  jury  that  "by  reasonable  doubt"  is  meant  an  actual, 
substantial  doubt  of  guilt  arising  from  evidence,  or  want  of  evidence^ 
in  the  case.    Ferguson  v.  State,  52  Neb.  432,  72  N.  W.  590. 

New  Jersey. — ^The  law  of  reasonable  doubt  is  sufficiently  given  in  a  trial  for 
larceny,  by  a  charge  that  defendant  is  entitled  to  the  benefit  of  a  reason- 
able doubt ;  that  Uie  duty  is  on  the  state  to  prove  to  the  satisfaction  of 
the  jury,  beyond  a  reasonable  doubt,  that  defendant  has  committed  the 
specified  crime  with  which  she  is  charged  in  the  indictment,  and  if  it 
fails  to  do  so  defendant  is  entitled  to  an  acquittal;  and  that  the  jury 
are  to  decide  the  question  simply  upon  the  evidence  produced  before 
them,  and,  in  consideration  of  that  evidence^  to  give  the  defendant  the 
benefit  of  every  reasonable  doubt  that  arises  in  their  minds  as  to  the 
commission  of  the  crimen  and  say  on  their  oaths,  from  the  evidence, 
whether  she  is  guilty  or  not.  Qardner  v.  State,  65  N.  J.  L.  17,  26  AtL 
30.  And  it  is  not  error  to  refuse  a  charge  that  defendant  is  entitled  to 
"a  reasonable  doubt  upon  every  and  any  question  of  fact  in  the  case." 
Acker  v.  State,  52  N.  J.  L.  259,  19  Atl.  258. 

New  Mexico. — ^An  instruction  that  the  jury  need  not  be  satisfied  b^ond  a 
reasonable  doubt  of  each  link  in  the  chain  of  circumstances  relied  on  to 
establish  guilt;  and  that  it  is  sufficient  if,  taking  the  testimony  alto- 
gether, they  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant 
is  guilty,  though  likely  to  cause  the  jury  to  misunderstand  "link"  for 
"material  fact,"  is  not  erroneous,  when  they  have  been  fully  instructed 
as  to  the  necessity  of  believing  beyond  a  reasonable  doubt  that  every 
material  fact  has  been  proved.  Faulkner  v.  Territory,  6  N.  M.  464,  30 
Pac.  905.  An  instruction  that  "a  reasonable  doubt  is  not  a  mere  possi- 
bility of  a  doubt,  but  it  must  be  a  reasonable  doubt  growing  out  of  all 
the  evidence  and  circumstances  in  evidence  in  the  case," — sufficiently 
defines  reasonable  doubt.  Chavez  ▼.  Territory,  6  N.  M.  455,  30  Pac. 
903. 

New  York.— People  v.  Guidioi,  100  N.  T.  503,  3  N.  E.  493  (where,  upon  a 
trial  for  murder,  the  judge  charged  the  jury  as  follows:  "You  must 
understand  what  a  reasonable  doubt  is.  It  is  not  a  mere  guess  or  sur- 
mise that  the  man  may  not  be  guilty;  it  is  such  a  doubt  as  a  reasonable 
man  may  entertain  after  a  fair  review  and  consideration  of  the  evi- 
dence; a  doubt  for  which  some  good  reason  arising  from  the  evidence 
can  be  given."  It  was  objected  on  appeal  that  the  charge  was  errone- 
ous in  so  far  as  it  charged  that  it  must  be  a  doubt  for  which  some  good 
reason  arising  from  the  evidence  can  be  given.    Held  no  error;  that. 
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taken  in  connection  -with  the  rest  of  the  charge,  it  simply  distinguishes 
a  reasonable  doubt  from  such  as  was  merely  vague  and  imaginary.  An 
indefinable  doubt  which  cannot  be  stated  with  the  reason  upon  which  it 
rests,  so  that  it  may  be  examined  and  discussed,  can  hardly  be  consid- 
ered reasonablei,  as  such  a  one  would  render  the  administration  of  jus- 
tice impracticable, — Citing  and  approving  3  GreenL  £v.  4th  ed.  §  29, 
note) ;  Walker  v.  People,  88  N.  Y.  81    (holding  that  where  the  court 
has  charged  the  true  rule  as  to  reasonable  doubt  upon  the  whole  case  it 
cannot  be  required  to  subdivide  it  and  charge  separately  as  to  each  of 
the  elements  necessary  to  constitute  the  crime).     See  also  Walker  v. 
People,  1  N.  Y.  Crim.  Rep.  7,  22;  People  v.  Oruger,  38  Hun,  500,  Re- 
versed on  another  point  in  102  N.  Y.  510,  55  Am.  Rep.  830,  7  N.  E.  555 
(in  this  case  Davis,  P.  J.,  says:     "The  true  rule  in  respect  of  'reason- 
able doubt'  relates  to  the  effect  which  the  whole  evidence  of  a  case,  as 
presented  on  both  sides,  with  all  its  surrounding  circumstances,  pro- 
duces upon  the  minds  of  a  jury;  and  it  entitles  the  defendant  to  the 
benefit  of  a  reasonable  doubt  which  still  exists  upon  the  question  of 
guilt  after  the  jury  have  fully  and  fairly  considered  such  evidence  and 
circumstances,  and  find  that  they  fail  to  produce  satisfactory  condu- 
fiions  of  the  guiltiness  of  the  accused") ;  People  v.  Willeti,  36  Hun,  500, 
(where  the  accused  sets  up  an  affirmative  defense,  such  as  great  provo- 
cation, sudden  passion,  etc.,  the  burden  does  not  rest  upon  the  prisoner 
to  establish,  even  to  a  reasonable  probability,  the  truth  of  such  defense. 
If  upon  the  whole  evidence  of  both  sides  a  reasonable  doubt  is  created 
as  to  the  guilt  of  the  prisoner,  he  is  entitled  to  the  benefit  of  it.    A  re- 
fusal to  charge  this  in  substance  held  error,  reversing  conviction  of  mur- 
der) ;  N.  Y.  Crim.  Code,  §  389,  provides  that  in  case  of  reasonable  doubt 
whether  defendant's  guilt  is  satisfactorily  shown,  he  is  entitled  to  an  ac- 
quittal; and  by  §  390  it  is  provided  that  where  there  is  a  reasonable 
ground   of  doubt  in  which  of  two  or  more  degrees  of  a  crime  the  defend- 
ant is  guilty,  he  can  be  convicted  of  the  lowest  of  those  grades  only. 
An  instruction  on  a  trial  for  murder^  that  a  reasonable  doubt  is  not  a 
mere  whim,  guess,  or  surmise,  or   a    mere    subterfuge   to    which  re- 
sort may  be  had  in  order  to  avoid  doing  a  disagreeable  thing,  but  that 
it  is  such  a  doubt  as  reasonable  men  may  entertain  after  a  careful  and 
honest  review  and  consideration  of  the  evidence,  and  is  founded  in  rea- 
son and  comes  from  reason  and  survives  reason,  is  sufficient.    People  v. 
Barker,  153  N.  Y.  Ill,  47  N.  E.  31. 

North  Carolina. — ^A  charge  that  "reasonable  doubt"  means  wholly  satisfied, 
or  satisfied  to  a  moral  certainty,  is  substantially  correct,  and  sufficient 
without  defining  such  doubt  in  the  words  asked,  no  set  formula  being 
required.  State  v.  Whiteon,  111  N.  C.  695,  16  B.  E.  332.  And  State  v. 
Roger»,  119  N.  C.  793,  26  8.  E.  142,  hold  that  an  instruction  in  a  bas- 
tardy prosecution,  that  the  jury  may  convict  upon  testimony  that  "sat- 
isfies" them  of  defendant's  guilt,  is  erroneous^  as  it  exacts  too  low  a  de- 
gree of  proof. 

Ohio. — An  instruction  that  the  jury  must  be  satisfied  from  a  preponderance 
of  the  evidence  that  defendant  used  no  more  force  than  was  necessary  to 
repel  the  assailant  is  erroneous  upon  a  prosecution  for  shooting  with 
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intent  to  kill,  as  in  determining  the  questions  upon  a  preponderanee  of 
the  evidence  the  jury  are  not  required  to  be  "satisfied."  Jord/om  ▼. 
Btate,  13  Ohio  C.  C.  471. 

Oklahoma. — ^An  instruction  that  when  the  jury  are  ''reasonably"  convinced 
that  the  evidence  is  sufficient  to  overcome  the  presumption  of  defend- 
ant's innocence,  it  should  cease  thereafter  to  influence  their  minda,  is 
erroneous.     Horn  v.  Territwry^  8  Okla.  52,  56  Pac.  846. 

Pennsylvania. — It  is  error  in  an  instruction  to  define  a  reasonable  doubt  as 
"such  a  doubt  as  would  influence  or  control  you  in  your  actions  in  any 
of  the  important  transactions  of  life."  Com,  v.  Miller,  139  Pa.  77,  21 
Ati.  138. 

South  Carolina. — ^An  instruction  on  a  trial  for  murder  that  a  reasonable 
doubt  is  a  strong  doubt  based  on  the  testimony  is  not  objectionablew 
State  V.  Summer,  55  S.  C.  32,  32  S.  £.  771. 

South  Dakota. — ^An  instruction  on  a  trial  for  murder  that  if  any  one  of 
the  jury,  after  having  considered  all  the  evidence  in  the  case  and  con- 
sulted with  his  fellow  juiymen,  shall  entertain  a  reasonable  doubt  of 
defendant's  guilt,  the  jury  cannot  find  defendant  guilty,  is  properly  re- 
fused where  the  individual  responsibility  of  each  juror  is  sufficiently 
covered  by  the  general  charge  to  enable  each  juror  to  understand  that 
in  order  to  convict  defendant  he  must  be  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant  committed  the  crime  as  charged 
in  the  indictment    State  v.  Phelps,  5  S.  D.  480,  59  N.  W.  471. 

Texas. — Pharr  v.  Sta4e,  10  Tex.  App.  485  ( holding  upon  a  trial  for  murder 
the  following  charge  to  be  no  error:  "All  the  circumstances  when 
taken  together  must  lead  to  a  satisfactory  conclusion  and  produce  an 
efi'ect — ^a  reasonable  and  moral  certainty  that  the  def^idant,  and  no 
other  person,  committed  the  offense  charged") ;  May  v.  State,  6  Tex. 
App.  191  (upon  a  trial  for  misdemeanor,  held  no  error  to  omit  to  charge 
concerning  a  reasonable  doubt).  The  jury  in  a  prosecution  for  rape 
should  be  instructed  on  defendant's  behalf  that  to  convict  they  must 
find  beyond  a  reasonable  doubt  that  the  prosecutrix  was  compelled  to 
submit,  and  if  they  have  a  reasonable  doubt  whether  or  not  she  con- 
sented they  must  acquit.  Owens  v.  State,  39  Tex.  Grim.  Rep.  391,  46 
S.  W.  240.  But  a  requested  instruction  that  to  authorize  a  conviction 
it  must  appear  from  the  evidence  beyond  a  reasonable  doubt,  not  only 
that  the  crime  as  charged  has  been  committed,  but  there  must  be  proof, 
established  beyond  a  reasonable  doubt,  pertinently  identifying  defend- 
ant with  the  crime  beyond  a  mere  probability  or  strong  suspicion, — ^is 
properly  refused.  Hamblin  v.  State  (Tex.  Crim.  App.)  50  S.  W.  1U19, 
61  S.  W.  1111.  An  instruction  that  if  the  jury  have  a  reasonable  doubt, 
"from  the  evidence,"  of  defendant's  guilt,  they  will  acquit,  is  not  objec- 
tionable on  the  ground  that  it  prevents  an  acquittal  for  want  of  evi- 
dence.    Tomlinson  v.  State  (Tex.  Crim.  App.)  43  S.  W.  332. 

Virginia. — The  words  "to  doubt  is  to  acquit"  are  properly  eliminated  from 
an  instruction  in  a  trial  for  murder,  when  not  followed  by  the  qualifi- 
cation that  the  doubt  must  be  a  reasonable  one  of  the  sufficiency  or  cer- 
tainty of  the  evidence  of  g^ilt, — especially  where  the  law  of  reasonable 
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doubt  is  given  in  a  favorable  form  for  the  prisoner.    Taylor  v.  Com,  90 
Va.  109,  17  S.  E.  812. 

Washington. — An  instruction  that  reasonable  doubt  should  grow  out  of  the 
evidence  in  the  case,  and  not  be  merely  conjectural,  speculative,  or 
imaginary,  is  not  subject  to  the  objection  that  it  assumes  that  any 
doubt  in  the  minds  of  the  jury  would  be  a  speculative,  conjectural,  or 
imaginary  one.  Btato  v.  Krug,  12  Wash.  288,  41  Pac.  126.  But  it  is 
not  error  to  refuse  a  requested  instruction  that  if  any  one  of  the  jury, 
after  having  considered  all  the  evidence,  and  after  having  consulted  with 
his  fellow  jurymen,  entertains  a  reasonable  doubt  of  the  guilt  of  de- 
fendant, the  jury  cannot  find  defendant  guilty.  Btate  v.  Williama,  13 
Wash.  335,  43  Pac.  15. 

Washington  Territory — Leonard  v.  Territory,  2  Wash.  Terr.  381,  7  Pac 
872. 

West  Virginia. — ^A  requested  instruction  that  if  there  is  a  conflict  of  the 
evidence  or  circumstances  as  to  whether  the  killing  was  done  in  self- 
defense,  and  the  circumstances  or  other  evidence  preponderate  in  favor 
of  self-defense,  or  if  it  is  equally  balanced,  the  jury  ought  not  to  con- 
vict of  murder  or  manslaughter, — is  properly  refused.  Btate  v.  Btaley, 
45  W.  Va.  792,  32  S.  E.  198,  Citing  Com.  v.  York,  9  Met.  93,  43  Am.  Dec. 
373,  Overruling  Btate  v.  Zeigler,  40  W.  Va.  594,  21  S.  E.  763. 

Wisconsin. — ^An  instruction  that  if  there  is  one  single  material  fact  in  the 
case  proved  to  the  satisfaction  of  the  jur}*^  by  a  preponderance  of  the 
evidence,  it  is  sufficient  to  raise  a  reasonable  doubt,  and  justify  an  ac- 
quittal, is  not  misleading,  as  tending  to  imply  that,  imless  some  sub- 
stantive fact  is  proved  by  the  preponderance  of  the  evidence,  it  will  not 
raise  a  reasonable  doubt,  where  full  and  accurate  instructions  are  giv- 
en as  to  the  presumption  of  innocence,  the  propriety  of  the  most  char- 
itable construction  of  the  facts,  and  the  necessity  that  every  reasonable 
doubt  should  be  removed  before  conviction.  Butler  v.  Btate,  102  Wis. 
364,  78  N.  W.  590.  An  instruction  that  reasonable  doubt  is,  as  its 
name  implies,  a  doubt  resting  in  reason,  and  must  arise  out  of  the 
whole  evidence  fairly  and  rationally  considered,  is  proper  in  connection 
with  an  instruction  that  the  legal  presumption  is  that  the  accused  is  in- 
nocent Emery  v.  Btate,  101  Wis.  627,  78  N.  W.  145.  This  case  also 
holds  that  an  instruction  that  the  expression  ''beyond  a  reasonable 
doubt"  does  not  mean  beyond  a  mere  doubt  or  possibility  of  innocence; 
«nd  that  if  guilt  is  established  by  evidence  beyond  any  doubt,  founded 
on  reason  and  common  sense  as  applied  thereto,  a  conviction  should  fol- 
low though  the  jury  may  believe  there  is  doubt  on  the  question,  not 
arising,  however,  to  the  certainty  of  a  reasonable  doubt,  or  though  they 
yet  believe  in  the  possibility  of  innocence, — ^is  proper.  And  this  case 
further  holds  that  it  is  proper  to  instruct  the  jury  that  "guilty  beyond 
a  reasonable  doubt  arising  out  of  or  based  on  the  evidence,"  and  "guilty 
beyond  a  reasonable  doubt  arising  out  of  or  for  want  of  evidei^ce," 
means  the  same  thing  in  that  the  presumption  of*  innocence  must  be 
•overcome  and  guilt  be  established  by  the  evidence  beyond  a  reasonable 
4oubt* 
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XXIY.  Special  vesdict. 

88.  Common-law  power. 

In  the  absence  of  statute  restriction,  the  judge  may  direct  a  special 
verdict,*  or  a  finding  upon  a  special  question  of  fact.* 

*1  Chitty,  CiinL  Law,  642;  article  in  10  Crinu  L.  Mag.  II.  stating  the 
practice. 

In  South  Carolina  the  court  is  not  required  to  charge  that  the  jury,  upon 
finding  defendant  guilty  of  rourderi*  may  find  a  special  verdict  reeom> 
mending  him  to  the  mercy  of  the  court,  whereupon  punishment  shall  be 
reduced  to  imprisonment  for  life.  Btate  ▼.  Owens,  44  8.  G.  324,  22  S. 
K.  244. 

This  practice,  though  rare^  is  generally  allowable,  as  it  is  in  civil  eases.  See 
Civil  Trial  Brief,  p.  161.  And  see  N.  Y.  Code  Grim.  Free  IS  436  et 
•eg.,  which  allows  it  except  in  libeL 

But  Smith  v.  Btate,  69  Ohio  St  350,  52  K.  E.  826,  holds  that  criminal 
actions  are  not  within  the  purview  of  Ohio  Rev.  Stat.  §§  5200,  5201  ^ 
and  the  court  is  not  required  to  direct  the  jury  to  return  special  find- 
ings upon  the  issue  raised  by  the  plea  of  not  guilty. 

And  People  v.  Roat,  117  Mich.  578,  76  N.  W.  91,  holds  that  defendant  in  a> 
criminal  trial  is  not  entitled  to  have  any  ^)ecial  question  submitted  to- 
the  jury,  as  any  limitation  upon  the  right  of  the  jury  to  find  a  verdict 
in  criminal  cases  is  against  the  policy  of  the  law. 

XXV.  Theoby  of  defensb. 

89.  False  theory. 

A  false  theory  of  defense,  shown  to  have  heen  originated  by  the 
accused  or  by  his  friends,  and  with  his  privity,  is  evidence  tending 
to  show  guilt.  In  such  a  case  it  is  proper  to  instruct  the  jury  that 
if  the  attempted  explanation  is  not  true,  it  places  the  defendant  in 
the  position  of  making  an  attempted  explanation  whidi  fails  of  con- 
vincing, and  leads  to  the  opposite  result^  of  pointing  rather  to  his 
guilt* 

^Pilger  v.  Com.  112  Fa.  220,  5  Atl.  309  (arson). 

XXVL  Venub. 

90.  Tndieial  notice. 

The  court  should  take  judical  notice  of  the  territorial  boundary 
lines  of  its  own  jurisdiction,*  and  whether  a  city,*  town/  or  inoor- 
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porated  village/  referred  to  by  the  evidence  is  within  the  county 
where  the  trial  is  had. 

The  court  has  power  to  take  judicial  notice  that  a  street  or  wharf 
or  other  public  place  referred  to  in  the  evidence  is  within  a  munici- 
pality within  the  county,* 

^United  States  v.  Brave  Bear,  3  Dak.  34,  13  N.  W.  565,  holding  that  conse- 
quently it  will  take  judicial  notice  that  a  crime  committed  at  a  place 
on  an  Indian  reservation  within  such  boundary  lines  is  within  the  ju- 
risdiction of  the  court.  See  also  Hoyt  v.  Russell,  117  U.  S.  401,  29  L. 
ed.  914,  6  Sup.  Ct.  Rep.  881.  Compare  United  States  v.  Anderson,  17 
Blatchf.  238,  Fed.  Cas.  No.  14,448. 

^SuUwan  t.  People,  122  HI.  385,  13  N.  E.  248  (proof  that  a  crime  was  com- 
mitted in  Chicago  is  proof  that  it  was  committed  in  Cook  county,  as  the 
court  will  take  judicial  notice  that  Chicago  is  in  Cook  county) ;  State 
y.  Bums,  48  Mo.  438  (homicide;  holding  that  public  statutes  enable  the 
court  to  recognize  the  city  of  St.  Louis  as  in  the  county  of  St.  Louis) . 

^People  V.  Breese,  7  Cow.  429.  Contra,  Moye  y.  State,  65  Ga.  754;  State 
y.  QuoAte,  20  Mo.  App.  405. 

^People  y.  Telford,  66  Mich.  541,  23  N.  W.  213.  Blank  in  name  of  county 
in  complaint  for  selling  liquor  in  a  specified  village  not  ground  for  dis- 
miBsal  at  trial,  because  courts  take  judicial  notice  of  municipalities 
within  their  jurisdiction.  And  see  more  fully  on  this  question  cases 
reyiewed  in  note  to  OUve  y.  State  (Ala.)  4  L.  R.  A.  33. 

The  authorities  are  at  variance  on  this  subject,  but  I  deem  it  clear  that 
the  court  has  power  to  take  such  notice,  although  not  bound  to  do  so. 
Proof  may  be  required  by  the  trial  court;  and  in  the  absence  of  such 
proof,  the  appellate  court  may  reverse;  yet,  on  the  other  hand,  if  the 
court  exercises  the  power,  conviction  should  not  be  reversed  merely  be- 
cause they  exercise  it>  but»  if  at  all,  only  in  case  they  are  mistaken  as 
to  the  fact.  Compare  the  following  cases:  State  v.  Bums,  48  Mo.  438 
(here  the  evidence  showed  that  the  homicide  was  committed  in  Mul- 
lanphy  street,  but  did  not  show  that  such  street  was  in  the  city  of  St. 
Louis;  held  that  it  was  properly  submitted  to  the  jury  to  find  whether 
the  crime  was  committed  in  the  county  of  St.  Louis,  because  if  they 
found  that  it  was  committed  in  the  city  of  St.  Bouis,  it  would  follow 
that  it  must  have  been  in  the  county,  inasmuch  as  the  public  statutes 
recognize  the  city  of  St.  Louis  as  being  in  the  county  of  St.  Louis) ; 
Dougherty  v.  People,  118  111.  160,  8  N.  E.  673  (holding  that  the  court 
will  not  take  judicial  notice  that  certain  streets  referred  to  by  the  wit- 
nesses are  in  the  city  of  Chicago,  or  elsewhere  in  Cook  county,  although 
there  are  streets  of  the  same  names  in  that  city) ;  Com.  v.  Ackland, 
107  Mass.  211  (holding  that  on  an  indictment  for  illegally  maintaining 
a  tenement  in  Boston,  it  will  be  presumed  that  witnesses  who  testified 
that  the  tenement  was  on  India  wharf  meant  India  wharf,  in  Boston ) ; 
Evans  y.  State,  17  Fla.  192  (keeping  house  of  ill  fame;  the  only  evi- 
dence disclosed  by  the  record  as  to  the  venue  was  that  the  defendant 
lived  at  the  wharf  known  as  Commendencia  wharf;  no  proof  that  such 
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wharf  was  in  the  ooiintj  of  the  trial;  held  inBiifficieat»  and  Judgmenl 
▼creed). 


91.  CircTunstantial  eridence  or  inference  enougli. 

It  is  not  necessary  that  witnesses  be  produced  to  testify  that  the 
offense  was  committed  in  the  place  charged ;  it  is  enough  if  the  proof 
be  circumstantial  or  inferential.^ 

'Wharton,  Crim.  Er.  §  108;  Btate  ▼.  West,  69  Mo.  401,  33  Am.  Rep.  506 
(murder).    See  also  State  y.  Jones,  1  McMull,  L.  230,  36  Am.  Dec  257. 

In  Com.  T.  Coatley,  118  Maes.  2  (homicide),  the  body  was  found,  with 
marks  of  injuries  upon  it  sufficient  to  cause  death,  in  a  river  in  the 
heart  of  a  county,  in  such  a  condition  as  to  show  that  it  must  have 
been  thrown  there  by  the  force  of  the  tide  or  current;  and  it  was  held 
not  error  to  instruct  the  jury  that  this  was  sufficient  to  warrant  them 
in  concluding  that  the  homicide  was  committed  in  that  county. 

In  Hoffman  v.  State,  12  Tex.  App.  406  (disorderly  house),  there  was  eyi- 
denoe  that  the  keeper  had  in  the  house  a  license  to  sdl  beer  from  the 
proper  officer  of  the  county ;  and  it  was  held  sufficient  to  go  to  the  jury. 

United  States  y.  Britton,  2  Mason,  464,  470,  Fed.  Cas.  No.  14,650,  holds 
that  a  check  drawn  in  Philadelphia,  in  favor  of  a  person  then  in  Phila- 
delphia, but  presented  in  an  altered  and  forged  state  in  Massachusetts, 
should  be  presumed,  in  the  absence  of  all  proof  to  the  contrary,  to  have 
been  altered  and  forged  in  Massachusetta.  The  court.  Story,  J.,  in  In- 
structing the  jury,  laid  down  this  rule:  "If  its  ccistence  in  a  forged 
state  is  not  proved  in  any  other  place,  it  must,  from  the  necessity  of  the 
case,  be  presumed  to  have  been  forged  where  its  existence  in  such  state 
is  first  made  known.  ...  If  the  law  were  otherwise,  it  would  be  al- 
most impossible  to  convict  any  person  of  a  forgery,  for  such  acts  are 
done  in  retirement  and  concealment,  far  from  the  sight  of  aU  persons 
but  confederates  in  guilt." 

Spencer  v.  Com.  2  Leigh,  751  (forging  bank  notes)  held  the  fact  that  the 
notes,  together  with  plates,  implements,  and  materials  for  forging  such 
notes,  were  found  in  the  defendant's  possession  in  the  county  of  B.,  to 
be  prima  facie  proof  sufficient  to  warrant  the  court  in  instructing  the 
jury  that  they  ought  to  find  that  the  forging  was  done  in  the  county  of  B. 

In  State  v.  Poindexter,  23  W.  Va.  805,  it  was  held  that  from  proof  that 
the  writing  was  found  in  the  possession  of  the  prisoner,  in  the  county 
where  he  had  uttered  or  attempted  to  utter  it,  there  being  no  evidence 
that  the  forgery  was  committed  in  any  other  county,  the  jury  might  in- 
fer that  the  forgery  was  committed  in  that  ooimty. 

In  Johnson  v.  State,  62  Ga.  299  (forgery),  evidence  that  defendant  lived 
in  the  county,  and  within  it  admitted  the  forgery,  there  being  no  evi- 
dence that  he  had  ever  been  out  of  the  county,  was  held  sufficient  proof 
of  venue  to  support  a  verdict  of  guilty. 

In  Carter  v.  State,  40  Tex.  Crim.  Rep.  225,  47  S.  W.  979,  49  S.  W.  74,  619, 
it  was  held  that  a  requested  instruction  on  venue  in  a  criminal  trial 
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was  properly  refused  when  the  body  of  the  deceased  was  found  in  the 
county  under  circumstances  indicating  that  he  was  killed  there,  and 
in  the  absence  of  testimony  that  he  was  killed  elsewhere. 

And  in  Rollins  v.  State,  82  Tez.  Grim.  Rep.  660,  25  B.  W.  125,  it  was  held 
that  charges  asked  on  a  prosecution  for  theft,  in  reference  to  the  venue, 
were  properly  refused  where  the  venue  was  not  a  disputed  question, 
the  property  a  few  hours  after  the  theft  having  been  taken  from  defend- 
ant in  the  same  county  as  that  in  which  it  was  stolen  and  where  the 
indictment  was  found. 

Compare,  for  cases  where  venue  was  held  not  proved,  Parkea  Case,  2  East 
P.  C.  963,  992,  2  Leach  C.  L.  775  (where  the  date  of  instrument  was 
in  another  county  than  that  where  the  prisoner  was  indicted,  and  there 
was  no  proof  that  he  had  ever  had  it  in  his  possession  in  the  latter 
county) ;  Rew  v.  Crocker,  5  Bos.  &  P.  87  (where  the  forged  bill  was 
found  on  the  prisoner  in  the  county  where  he  was  indicted,  but  bore 
date  two  years  before,  at  a  time  when  he  was  a  resident  of  another 
county,  and  where  he  resided  for  more  than  a  year  after  that  date) ; 
Reg.  V.  Treadgold,  39  L.  T.  N.  S.  291  (embezzlement.  It  was  the  duty 
of  the  accused,  a  conunercial  traveler,  to  remit  daily  to  his  employers, 
who  resided  in  London,  the  moneys  which  he  collected,  without  reduc- 
tion. The  prisoner  on  the  1st  and  2d  of  March,  1878,  collected  at  New- 
ark two  sums  which  he  did  not  remit  or  account  for  till  the  1st  week 
in  April,  when  one  of  his  employers  went  to  Grantham,  where  the  pris- 
oner resided,  saw  him,  and  taxed  him  with  receiving  moneys  and  not 
accounting  for  them.  The  defendant  then  and  there  handed  to  his  em- 
ployer a  list  of  moneys  he  had  collected  and  not  accounted  for,  including 
the  above  two  sums.  There  was  no  evidence  that  the  prisoner  returned 
to  Grantham  on  either  of  the  days,  or  at  what  time  of  the  respective 
days  he  received  the  two  sums  of  money;  held  no  evidence  of  any  em- 
bezzlement within  the  borough  of  Grantham;  conviction  quashed). 

92.  Approximate  evidence  sufficient. 

Evidence  showing  the  commission  of  the  offense  to  have  taken 
place  in  near  proximity  to  a  place  sho^vn  to  be  within  the  county  is 
sufficient  to  go  to  the  jury,  if  no  question  on  the  point  has  been 
raised.* 

njk  Binfield  v.  State,  15  Neb.  484,  19  N.  W.  607  (homicide),  evidence  that 
the  deceased  was  shot  in  H.  county,  taken  to  a  house  half  a  mile  away, 
and  tlience,  after  a  few  days,  to  a  house  across  one  channel  of  Platte 
river,  so  as  to  be  more  convenient  to  his  attending  physician,  at  which 
latter  place  he  died,  was  held  sufficient  to  sustain  a  verdict  assuming 
that  the  death  actually  occurred  in  H.  county,  because  when  a  certain 
status  is  proved  to  exist  as  to  a  person  or  thing,  such  status  will  be 
presumed  to  continue  until  the  contrary  be  shown. 

In  State  v.  Benson,  22  Kan.  471  (assault  with  intent  to  kill),  testimony  of 
a  witness  that  he  resided  in  P.  county,  and  that  the  offense  charged  was 
committed  on  his  premises  and  near  his  residence,  is  held  sufficient  to 
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sbow  that  tilt  offense  wu  eommitted  in  P.  eonnty.  And  see  Maples  t. 
State,  8  Heiak,  408  (holding  that  the  venue  was  sufficiently  proved  bj 
evidence  that  the  crime  was  committed  in  a  cabin  in  the  yard  of  a  wit- 
ness who  testified  that  he  lived  in  the  county  where  the  indictment  was 
found) ;  Pike  v.  Btate^  8  Lea,  677  (to  same  effect,  on  testimony  that  the 
building  was  his  property  and  within  50  yards  of  his  dwelling).  Distin- 
guishing Franklin  v.  Btaie^  6  Baxt.  613,  where  the  act  was  within  75 
yard%  but  not  shown  to  be  on  the  same  pvoperty. 


93.  ETidenoe  on  part  of  defenie. 

Proof  of  venue  afforded  by  the  evidence  on  behalf  of  the  defense 
will  supply  the  omission  of  such  proof  on  the  part  of  the  prosecu- 
tion.* 

*8ooU  V.  Btata,  42  Ark.  73.    Here,  the  state  having  proved  that  the  prop- 
.erty  stolen  was  in  defendant's  residence,  it  was  held  that  an  omission 
to  show  what  county  he  resided  in  was  cured  by  the  defendant's  testi* 
mony  that  he  lived  in  the  county  in  which  the  trial  was  had. 

94.  Bequitite  cogency;  reasonable  doubt. 

The  prosecution  is  not  required  to  establish  the  venue  of  the  of- 
fense beyond  reasonable  doubt;  but  evidence  from  which  it  may  be 
reasonably  inferred  is  8u£Scient* 

^Achierherg  v.  State,  8  Tex.  App.  463.  Biaiming  cattle;  offense  shown  to 
have  been  committed  within  sight  of  witness's  premises,  which  premises 
were  shown  to  have  been  within  the  county.  Contra,  dictum  in  Moye 
y.  State,  65  Ga.  754  (larceny;  evidence  showed  act  to  have  been  commit- 
ted in  a  specified  town,  but  no  evidence  that  the  town  was  wiuun  the 
county) ;  Books  ▼.  State,  65  Qa.  330  (malicious  mischief) . 


XLHI— DOCUMENTS  FOR  THE  JURY. 

1.  General  rule  as  to  documents  in  evi-      5.  Standards  of  comparison. 

dence.  6.  Tangible  evidence. 

2.  —  used,  but  not  in  evidence.  7.  Several  documents. 

3.  Irrelevant  matter  in  relevant  docu-      8.  Jurors'  notes. 

ment. 

4.  Document  put  in  evidence,  but  with« 

drawn. 

1.  Oeneral  rule  at  to  documents  in  evidence. 

In  the  absence  of  a  statute  to  the  contrary,  the  Judge  may,  in  his 
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•J 

discretion,  allow  documents  (except,  in  most  of  the  states,  deposi- 
tions)* which  have  been  admitted  in  evidence  to  be  taken  by  the  jury 
when  retiring  to  deliberate  upon  their  verdict,  imless  objected  to 
because  written  upon  or  underscored  to  call  attention  to  special  por- 
tions of  them.^ 

^It  ia  improper  in  criminal  cases  to  permit  the  jury  to  take  depositions  in 
behalf  of  the  accused  to  their  room  on  retiring;  but  the  court  on  re- 
quest should  have  any  portion  of  such  deposition  reread  to  them.  State 
V.  Lotpry,  42  W.  Va.  205,  24  S.  E.  681, 

And  according  to  Com,  y.  Ware,  137  Pa.  465«  20  Atl.  806,  it  is  proper  to  re- 
fuse to  send  out»  at  the  request  of  the  jury,  the  testimony  of  a  witness 
to  settle  a  dispute  as  to  his  testimony;  it  being  the  duty  of  the  jury, 
when  desiring  information  as  to  any  matter  of  fact  or  question  of  law, 
to  come  into  court  and  state  their  difficulty  to  the  judge. 

Baker  v.  Com.  13  Ey.  L.  Rep.  571, 17  S.  W.  625,  however,  holds  it  to  be  dis- 
cretionary with  the  trial  court  whether  it  will  refuse  to  allow  the  jury 
to  take  a  deposition  to  the  jury  room. 

*A  jury,  upon  retiring  to  consider  their  verdict,  may  carry  with  them,  by 
leave  of  the  court,  anything  introduced  before  them  as  evidence.  Cray- 
»on  V.  State,  40  Tex.  CMm.  Rep.  573,  51  S.  W.  246. 

8o  held  in  Davie  v.  State,  91  Ga.  167)  17  S.  E.  292,  of  a  book  admitted  in 
evidence. 

And  in  Burton  v.  State,  115  Ala.  1,  22  So.  585  (a  murder  trial),  of  a  dia- 
gram introduced  in  evidence  for  the  purpose  of  showing  the  locus  in 
quo,  and  of  explaining  and  elucidating  the  testimony  of  witnesses  in  re- 
spect thereto.  Compare  English  v.  State,  31  Fla.  340,  356,  12  So.  689, 
holding  that  the  court  may  properly  refuse  to  permit  a  plan  of  a  build- 
ing introduced  in  evidence  to  be  sent  to  the  jury  room,  unless  all  the 
evidence  in  the  case  goes  with  it. 

8o,  in  State  v.  Weheter,  21  Wash.  63,  57  Pac.  361,  it  is  held  that  exhibits 
properly  introduced  in  evidence,  and  explanatory  of  the  evidence  of 
witnesses,  may  be  taken  to  the  jury  room,  under  2  Ballinger's  Anno. 
Codes  &  Statutes  (Wash.)  f  5004,  directing  that  the  jury  may  take 
with  them  the  pleadings  and  all  papers  received  as  evidence,  except  dep- 
ositions or  sudi  documents  as  ought  not,  in  the  opinion  of  the  court, 
to  be  taken  from  the  person  having  them  in  possession, — Citing  People 
T.  Coehran,  61  Cal.  548.  But  see  State  v.  Baffmond,  53  N.  J.  L.  260,  21 
Atl.  328,  where  it  is  held  that  the  jury  should  not  be  allowed  to  take 
with  them  from  the  bar  the  exhibits  read  in  evidence  at  the  trial. 

According  to  State  v.  Moody,  18  Wash.  165,  51  Pac.  356,  permitting  the 
jury  on  a  trial  for  murder,  to  take  to  the  juxy  room  for  investigation 
the  dying  dedarations  of  the  deceased,  is  reversible  error. 

State  V.  Webster,  21  Wash.  63,  57  Pac  361,  however,  holds  that  the  acci- 
dental taking  into  the  jury  room,  in  a  trial  for  murder,  of  a  memo- 
randum of  a  dying  declaration  made  by  a  stenographer,  but  not  read  to 
deceased,  and  unsigned,  which  was  read  to  the  jury  by  defendant's  coun- 

Abb.  Cs. — 45. 
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aelf  and  received  and  marked  an  exhibit  in  the  eauaey  after  being  of- 
fered in  eridcttoe  by  him, — ia  n<it  reveraible  error,  where  it  oould  not  in 
any  erent  injure  the  defendant. 

For  other  anthoritiea  colleeted,  see  Abbott's  Civil  Trial  Brief,  2d  ed^  Di- 
vision XXIL;  and  2  Thonipeon,  Trials,  1935,  etc.  That  the  oontraxy 
rule  seems  to  prevaU  in  Indiana,  see  Abbott's  Civil  Tt-ial  Brief,  2d  ed.. 
Division  XXII.;  and  in  North  CardUna,  2  Thompson,  Trials,  1927,  note 
5,  Citing  civil  cases. 

The  present  New  York  statute  allows  documentary  evidence  to  go  out  ''only 
upon  the  consent  of  the  defendant  and  the  counsel  for  the  People."  N. 
Y.  Code  Crim.  Froc.  §  425. 


8«  —  ued,  but  not  in 

The  judge  may  also  allow  documents  forming  part  of  the  record  of 
the  trifdy  or  properly  used  before  the  jury  on  the  trial,  such  as  the 
indictment^  and  the  plea,  and  bills  of  particulars,  and  the  judge^s 
written  instructions,^  to  be  taken  out,  provided  the  jury  understand 
that  they  are  not  evidence. 

Other  documents  must  not  be  taken  out* 

^Btate  V.  Belong,  12  Iowa,  458;  Herrold  v.  Com,  10  Ky.  L.  Rep.  70,  S  S.  W. 
194  (indictment  allowed  to  be  taken  out  though  indorsed  with  a  pre- 
vious conviction) ;  Ma9t€r$on  v.  Btate,  144  Ind.  240,  43  N.  £.  138.  And 
for  other  authorities  on  this  rule  generaUy,  see  Abbott's  Civil  Trial 
Brief,  2d  ed.  Division  XXII. 

8o  held  in  Howard  v.  People,  27  Colo.  306,  61  Pac.  605,  as  to  allowing  the 
Jury  to  take  the  information  and  affidavit  on  which  it  was  based,  on 
retiring,  where  the  prisoner's  counsel,  knowing  of  it,  interposed  no  ob> 
jection.  To  the  same  effect,  see  CargiU  v.  Com,  93  Ky.  578,  20  8.  W. 
782. 

A  transcript  of  the  docket  of  the  committing  magistrate  is  not  evidence 
which  can  be  admitted  and  given  to  the  juiy  in  a  criminal  case,  to  take 
with  them  to  their  room,  under  Dak.  Code  Crim.  Proc.  §  383,  as  papers 
in  the  cause.    Territory  v.  Jones,  6  Dak.  85,  50  N.  W.  528. 

*Btate  V.  Tomphine,  71  Mo.  613;  Benton  v.  Btate,  30  Ark.  328. 

So,  under  Alabama  Code,  §§  3327,  3328,  requiring  that  the  judge's  charge 
must  be  reduced  to  writing  on  the  motion  of  either  party  to  either  a 
criminal  or  a  civil  action,  and  that  such  written  instructions  shaU  be 
taken  by  the  jury  to  the  jury  room  when  they  retire,  a  defendant  in  a 
criminal  case  cannot  complain  of  the  jury's  taking  with  them  to  the 
jury  room  the  general  charge  of  the  court,  which  was  reduced  to  writing 
on  his  motion.    Ragland  v.  Btate,  125  Ala.  12,  27  So.  983. 

The  writing  upon  an  instruction  given  to  the  jury  in  a  criminal  case,  taken 
with  them  to  their  room,  of  the  word  "guilty"  through  inadvertence  of 
the  judge,  is  reversible  error,  unless  it  clearly  appears  that  no  injuiy 
resulted  to  the  defendant  therefrom.  Hatokme  v.  Btate,  32  Fla.  248,  IS 
So.  353. 
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Vofies  T.  Btaie,  80  Ind.  82  (law  T«porU  oontaining  a  fonnor  reyenal  in  the 
cause) ;  People  y.  Dovodigan,  67  Mich.  92,  34  N.  W.  411  (testimony  of 
complainant  and  a  witness  before  the  Justice  and  the  warrant  of  ar- 
rest) ;  Jokneon  t.  Biaie,  27  Fla.  246,  9  8o.  208.  Contra,  Edwarda  v. 
Territory,  1  Wash.  Terr.  196  (allowing  copy  of  statutes  to  go  out). 

According  to  Bernhardt  y.  Biate,  82  Wis.  23,  61  N.  W.  1009,  possession  by 
the  jury  of  the  statute,  and  reading  its  proTisions  as  to  the  crime 
charged  and  its  penalties,  and  discussing  their  yerdict  in  connection 
therewith,  without  the  knowledge  or  consent  of  the  court,  is  not  such 
error  as  rehires  a  reyersal. 

And  State  Bank  y.  Brewer,  100  Iowa,  676»  60  N.  W.  1011,  holds  that  per- 
mitting the  jury  to  take  to  their  room  the  original  notes  sued  on  is  not 
prejudicial,  where  copies  thereof  were  contained  in  the  pleadings,  as 
the  jury  may  take  the  pleadings  with  them. 

8.  Lrelevant  matter  in  relevant  document 

It  is  not  necessarily  an  objection  to  allowing  a  document  oontain- 
ing relevant  matter  to  go  out^  that  it  contains  also  irrelevant  mat- 
ter.* 

'2  Thompson,  Trials,  1941. 

According  to  Dunn  y.  People,  172  111.  582,  50  N.  K  137,  howeyer,  it  is  not 
the  exercise  of  a  sound  discretion  to  deliver  to  the  jury  in  a  murder 
trial,  for  use  in  the  jury  room,  written  dying  declarations  introduced 
in  evidence,  where  the  court  rules  that  certain  portions  of  the  written 
statement  indicated  by  marks  are  not  admissible,  notwithstanding  that 
it  orally  directs  the  jury  not  to  consider  such  marked  phrases. 

4.  Document  put  in  evidence,  but  withdrawn. 

A  document  which  the  court,  after  receiving  it  as  evidence,  has 
instructed  the  jury  not  to  consider  as  such,  cannot  be  sent  out^  even 
though  such  instruction  be  reiterated  on  sending  it  out* 

H)om.  y.  Edgerly,  10  Allen,  184,  187.  Letter  inclosing  counterfeit  bill;  re- 
yersal for  error  in  this. 

5.  Standards  of  comparison. 

Papers  not  otherwise  in  evidence,  but  properly  used  as  standards 
of  comparison  to  aid  the  jury  in  determining  a  question  of  hand- 
writing, may,  in  the  discretion  of  the  judge,  be  allowed  to  go  out.* 

'This  seems  implied  in  the  statute  {contra.  People  y.  Page,  1  Idaho,  102) ; 
but  the  leave  should  not  be  given  if  the  contents  of  the  writing  so  used 
could  be  prejudicial  to  the  accused,  otherwise  illegal  evidence  might  be 
got  before  the  jury  in  the  guise  of  a  test  paper.  In  New  York  consent  is 
necessary.    See  eupra,  %  1,  notes. 
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And  Bailep  r.  Biate  (Tex.  Crim.  App.)  38  S.  W.  992,  ezpready  holds  UiaI 
the  court  maj  allow  the  jtury  to  take  into  the  jury  room  the  eeveral  gen- 
uine Bignatures  of  defendant  introduced  hy  him  and  the  state  for  com- 
parison with  the  signature  in  question. 

So  held  in  Biate  v.  Wetherell,  70  Vt.  274,  40  Atl.  728,  of  criminatory  letters 
alleged  to  have  heen  written  hy  the  defendant  on  trial  for  a  crime,  to- 
gether with  papers  admitted  for  the  purpose  of  a  comparison  of  the 
handwriting. 

But  PhilUpM  V.  Biate,  62  Ark.  119,  34  8.  W.  539,  holds  that  a  request  by 
the  jury  to  }>ermit  them  to  take  a  writing  claimed  to  have  been  written 
fay  defendant,  while  th^  improperly  haye  a  motion  for  a  continuance  by 
defendant,  that  they  may  compare  the  signatures  on  the  two  papers,  is 
properly  refused. 

6.  Tangible  eTidenoe. 

Objects  put  in  evidence  on  the  trial  cannot  go  to  the  jury  room 
without  leave  of  court^ 

^McCoy  V.  State,  78  Qa.  490,  3  8.  E.  768. 

And,  in  New  York,  consent.    8ee  eupra,  §  1. 

McCoy  V.  People,  175  HI.  224,  51  N.  £.  777,  holds  that  the  juiy  in  a  mur- 
der trial  may  be  allowed  to  take  a  revolver  with  which  the  homicide  is 
claimed  to  have  been  committed,  and  which  has  been  introduced  iu  evi- 
dence. 

So  held  in  Chalk  v.  State,  35  Tex.  Crim.  Rep.  116,  32  8.  W.  534,  of  a  coat 
used  in  evidence  on  a  trial  for  murder. 

To  similar  effect  in  State  v.  Cuehing,  14  Wash.  527,  45  Pac.  145,  of  the 
clothing  worn  by  the  deceased  at  the  time  of  the  shooting,  and  the  gun 
with  which  the  shooting  was  done,  introduced  in  evidence. 

And  in  Taylor  v.  Com.  90  Va.  109, 17  8.  E.  812,  a  trial  for  murder  in  which 
csxtridge  hulls  found  at  the  scene  of  the  killing  had  been  introduced 
by  the  prosecution,  and  the  defendant's  Winchester  rifle,  with  sheUs 
fired  from  it  during  the  trial,  had  been  introduced  by  the  defendant  to 
show  that  the  plunger  struck  the  shell  differently  from  those  intxx>dttced 
by  the  prosecution,  it  wss  held  that  the  jury,  who  were  permitted  to 
take  the  gun  and  shells  to  their  room  without  objection,  might  take  it 
apart  and  examine  the  plunger,  and  ascertain  that  they  had  been  re- 
cently tampered  with,  and  fixed  so  as  to  explode  the  cartridge  differ- 
ently from  those  used  by  the  murderers  and  put  in  evidence. 

And  in  AdaiM  v.  State,  93  6a.  166,  18  8.  E.  553,  a  trial  for  perjury  in 
swearing,  upon  a  prosecution  for  burglary,  that  pantaloons  alleged  to 
have  been  stolen  were  found  by  defendant  and  given  to  the  mother  of 
the  alleged  burglar,  it  was  held  proper  for  the  sheriff  to  hand  such 
pantaloons,  whidi  were  admitted  in  evidence,  to  the  jury  after  th^  had 
retired,  with  directions  to  be  sure  not  to  lose  them. 

But  Eansing  v.  Territory,  4  Okla.  443,  46  Pac.  509,  holds  that  it  is  error 
for  the  court  in  a  murder  trial  to  permit  the  jury  to  take  to  the  juiy 
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roonit  and  have  in  their  possession  while  deliberating,  the  weapons  used 
by  the  defendants,  and  the  hat  worn  by  the  deceased,  showing  the  bullet 
holes,  as  the  only  statutory  provision  on  the  subject  is  that  in  Okla. 
Stat.  1893,  §  5237,  authorizing  the  jury  to  take  into  the  jury  room  all 
papers  received  in  evidence,  or  copies  of  such  parts  of  public  records  or 
private  documents  giyea  in  evidence  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  possession. 

7.  Several  documents. 

If  there  are  several  documents^  and  counsel  do  not  agree  which 
are  to  be  sent  ont^  it  is  proper  practice^  on  sending  out  any  one  or 
more,  to  send  all  that  have  been  put  in  evidence  relating  to  the  same 
subject^ 

^According  to  Bainforth  v.  State,  61  111.  365,  all  that  have  been  put  in  evi- 
dence must,  if  the  counsel  for  the  accused  requests  it,  be  sent  out,  or 
none. 

8.  Jurors'  notes. 

Notes  taken  by  a  juror  during  the  trial  may  be  taken  out.^ 

^Long  V.  State,  95  Ind.  481;  N.  Y.  Code  Crim,  Proc.  §  426.  For  other 
states,  see  Abbott's  Civil  Trial  Brief,  2d  ed.  p.  483. 


XLIV.— FUKTHEE  INSTEUCTIONS  AFTER  THE  JURY 

RETIRE. 

1.  In  what  cases  given.  4.  Effect  of  adequate  further  instruc- 

2.  Manner  of  giving.  tions. 

3.  Further  evidence.  6.  Inducing  agreement. 

1.  In  what  cases  given. 

After  the  jury  have  retired  to  deliberate  upon  their  verdict,  the 
court,  in  the  absence  of  statute,  has  power,  in  its  discretion  and  of 
its  own  motion,  to  recall  them,  and  give  further  instructions,^  or  to 
withdraw  or  correct  erroneous  instructions  f  but  neither  parly  can  of 
right  demand  this. 

A  request  by  the  jury  for  further  instructions  may  be  refused  if 
Uiey  have  already  been  fully  instructed.* 

When  the  jury  make  a  reasonable  request  for  further  instructions, 
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it  may  be  error  to  refuse  ;*  but  after  the  jury  have  retired  the  judge 
is  not  bound  to  comply  with  the  request  of  either  party  to  give  ad- 
ditional instructions  upon  a  point  not  covered  by  a  request  from  tho 
jury,  even  if  only  to  explain  or  modify  those  already  given,  for  this 
rests  in  the  discretion  of  the  court 

Neither  party  has  a  right  to  discuss  by  counsel  the  law  or  the  evi- 
dence afresh,  in  the  presence  of  the  jury. 

Further  instructions,  if  given,  are  subject  to  exception  for  error, 
like  those  given  before  the  jury  retire.* 

^(hcaikin  v.  Com,  0  Leigh,  678,  33  Am.  Dec  264;  Benavidca  v.  fiftofe,  31 
Tex.  Crim.  Rep.  173,  20  a  W.  369;  People  v.  Perry,  65  Cal.  568;  State 
T.  Chandler,  31  Kan.  201,  1  Pftc  787.  [Contra,  Hannahan  v.  State,  7 
Tex.  App.  610  {statutory)];  People  v.  P^ry,  65  Cal.  568;  Buntm  r. 
State,  68  Ind.  38.  For  additional  authorities,  see  Abbott's  CiyU  Trial 
Brief,  2d  ed.  Diyision  XXIU.,  pp.  484  et  eeq.  See  also  Com,  v.  SneUing, 
15  Pick.  321. 

Khreen field  v.  People,  85  N.  Y.  75,  39  Am.  Rep.  636,  23  Hun,  454;  State  t. 
LighUey,  43  8.  C.  114,  20  S.  £.  975. 

According  to  State  v.  Raven,  115  Mo.  419,  22  8.  W.  376,  it  is  proper  for  the 
trial  court,  upon  the  jury's  making  a  written  request,  in  the  presence  of 
defendant  and  her  counsel,  for  information  as  to  whether  there  is  a  de 
gree  between  murder  in  the  second  d^;ree  and  manslaughter  in  the  third 
degree,  thereupon  to  prepare  an  instruction  omitted  from  the  court's 
former  charge,  correctly  defining  manslaughter  in  the  second  degree, 
and,  upon  objection  made  to  giving  it  at  such  time,  to  offer  to  reopen 
the  case  for  argument  upon  all  the  instructions. 

^Jackson  v.  State,  49  N.  J.  L.  252,  9  Atl.  740.  Contra,  perhaps,  under  N. 
y.  Code  Crim.  Proc.  %  427. 

^.  Y.  Code  Crim.  Proc.  §  427;  People  v.  Caseiano,  30  Hun,  388,  holding  it 
error  to  refuse  the  request  of  the  jury  for  instructions  as  to  the  extent 
of  punishment.  And  see  Caeton  v.  State,  31  Tex.  Crim.  Rep.  304,  20  S. 
W.  585  (holding  that  the  court  upon  a  criminal  prosecution  may,  at  the 
request  of  the  jury,  recall  them  and  charge  them  again);  Harper  t. 
State,  109  Ala.  66,  19  8o.  901  (holding  likewise;  and  also  that  if  an 
attorney  offers  further  instructions  in  such  case  the  court  must  pass 
upon  them). 

The  court,  when  asked  by  the  jury  for  further  instrucUcms,  need  not  confine 
itself  to  the  points  upon  which  information  is  asked.  People  t.  M*Kay, 
122  Cal.  628,  55  Pac  594.  See  also  Po%oeU  v.  State,  95  Ga.  502,  20  & 
£.  483  (holding  a  recharge  in  a  murder  trial,  on  the  subject  of  maUec, 
as  well  as  voluntary  manslaughter,  in  response  to  a  request  l^  the  jury 
to  recharge  on  the  latter,  not  erroneous) ;  State  v.  Kessler,  15  Utah, 
142,  49  Pac.  293  (to  the  effect  that  the  court  in  a  trial  on  an  indictment 
for  murder  may,  at  the  request  of  the  jury  upon  their  return  into  court 
after  retiring  to  consider  their  verdict^  read  the  law  aa  to  the  punish- 
ment of  voluntary  and  involuntary  manslaughter) . 
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'Parties  may  reserve  ezceptions  to  the  additional  iiiBtructions  giren  to  the 
jiixy  upon  their  return  into  court  after  haying  retired  to  consider  their 
verdict.    Orr  v.  State,  107  Ala.  35,  18  So.  142. 

The  failure  of  the  court  to  reduce  to  writing  additional  instructions  given 
at  the  request  of  the  jury  after  they  have  deliberated  on  the  case,  and 
the  giving  of  such  instructions  orally,  is  reversible  error,  where  the 
court  had  been  duly  requested  to  give  its  entire  charge  in  writing,  under 
Ga.  Code,  §  244,  as  that  section  was  not  repealed  by  the  act  providing 
for  the  appointment  of  official  court  reporters.  Botoden  v.  Achor,  95  Oa. 
243,  22  S.  E.  254. 

t.  Kanner  of  gmng. 

Further  instructions  after  the  jury  have  retired  should  be  given 
only  in  open  courts*  and  when  counsel  on  both  sides  and  the  accused 
are  present,  or  have  had  notice  and  an  opportunity  of  being  present* 

In  felony  the  accused  must  always  be  present.^ 

^State  V.  Patterson,  45  Vt  308,  12  Am.  Rep.  200. 

Written  instructions  should  not  be  sent  in,  even  by  consent.  Hoherg  v. 
State,  3  Minn.  262,  Gil.  181.  Compare  People  v.  Kelly,  2  N.  Y.  Crim. 
Hep.  15,  94  K.  Y.  526. 

^Martin  v.  State,  51  6a.  567;  State  v.  Davenport,  33  Jja.  Ann.  231;  People 
V.  Caseiano,  30  Hun,  388;  Diaon  v.  State,  13  Fla.  636;  Doyle  v.  United 
States,  10  Fed.  269;  State  v.  Meagher,  49  Mo.  App.  579;  People  v.  Trim, 
37  Cal.  274  (statutory) ;  N.  Y.  Ck>de  Crim.  Proc.  S  427.  See  comments 
on  this  rule  in  Cornish  v.  Oraff,  36  Hun,  160.  For  other  authorities,  see 
Abbott's  Civil  Trial  Brief,  2d  ed.  Division  XXIII.,  p.  486.  Contra, 
State  V.  Pike,  65  Me.  Ill,  holding  that  the  court  is  not  bound  to  send 
for  counsel  who  dioose  to  absent  themselves. 

In  Martin  v.  State,  51  Ga.  567,  supra,  the  court  said :  ''It  is  said  that  un- 
der the  rule  we  hold  in  this  case  courts  might  be  embarrassed  in  the  ad- 
ministration of  justice;  that  cases  could  not  be  conducted  with  certainty 
to  a  conclusion,  if  counsel  for  a  prisoner  could  stop  the  trial  by  wilfully 
absenting  himself  from  the  courthouse.  To  this  objection  it  may  be  re- 
plied that  courts  are  armed  with  plenary  authority  to  enforce  the  dis- 
charge of  duty  on  the  part  of  all  their  officers.  And,  besides, — a  fitting 
and  proper  penalty  on  derelict  counsel  in  the  case  supposed, — ^they  could, 
in  cases  when  the  necessity  arose,  require  the  defaidant  to  procure  other 
counsel,  or  make  the  appointment  for  him.  If  the  absence  of  counsel  re- 
sulted from  a  cause  which  would  be  a  good  ground  for  continuance,  and 
it  would  not  be  proper  to  substitute  other  counsel,  it  were  better  that 
there  should  be  a  continuance,  or  at  least  a  temporary  postponemmt>  than 
that  one  not  skilled  in  the  law,  and  who  was  largely  ignorant  of  his 
legal  rights,  and  perhaps  totally  ignorant  of  the  practice  on  which  those 
rights  rested,  should  lose  a  privilege  the  value  of  which  cannot  be  esti- 
mated, and  which  the  organic  law  says  shall  not  be  taken  from  him.  So, 
in  this  case,  it  would  not  probably  have  taken  much  time— possibly  a 
few  minutes — ^to  have  secured  the  attendance  of  defendant's  counsel,  or. 
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lutd  that  bMB  impoMible,  oihar  coimtel  might  have  been  dkoaea  by  tlM 
defendant  or  appointad  by  the  court.  An  effort  in  that  direction  wonid 
have  been  proper.  As  this  important  privilege  was  lost  to  the  defend- 
ant in  this  case,  and  at  a  critical  stage  of  the  trial,  through  a  mistake 
of  the  state's  counsel, — at  least  it  is  positively  so  stated  by  defendant's 
counsel,  and  doubtless  the  court  was  misled  by  it> — ^we  think  that  there 
should  be  a  new  triaL'* 

But  the  absence  of  the  counsel  of  the  accused,  if  it  ia  impossible  to  procure 
him,  will  not  make  it  improper  for  the  court  to  give  additional  instruc- 
tions to  the  jury,  where  they  are  taken  down  by  the  reporter.  People 
Y.  l2o&ifiaon,  86  Biich.  415,  49  N.  W.  260. 

In  Btate  v.  Hale,  91  Iowa,  367,  59  N.  W.  281,  after  the  juiy  had  been  out  a 
short  time,  the  court  brought  them  in,  interrogated  them  as  to  the  cause 
of  their  failure  to  agree,  and  gave  them  additional  instructions.  The 
defendant  was  absent  during  all  of  these  proceedings,  and  his  counsel 
came  in  during  the  course  th^eof,  but  made  no  objection  until  after  the 
instructions  were  given;  and  it  was  held  that  the  court  committed  no 
error  to  the  defendant's  prejudice. 

According  to  People  v.  Mayes,  113  Cal.  G18,  45  Pac  860,  recalling  the  juiy, 
and  giving  an  additional  instruction  in  the  absence  of  the  attorney  for 
the  accused  on  a  criminal  prosecution,  but  in  the  presence  of  the  ac- 
cused himself,  is  not  error,  where  the  court  directs  that  an  exception  on 
behalf  of  the  accused  be  entered  thereto. 

Sufficient  notice,  under  N.  Y.  Ck>de  Grim.  Proc  |  427,  that  further  instruc- 
tions would  be  given  if  asked  by  the  jury,  during  the  counsel's  absence^ 
was  given  when,  before  the  jury  agreed,  on  counsel's  stating  he  was  about 
to  go  home,  the  judge  told  him  that  he  would  attend  during  the  evening 
to  receive  the  verdict  and  answer  the  jury,  and  that  the  counsel  could 
make  any  motion  he  desired  in  the  morning.  People  v.  Kennedp,  57 
Hun,  532,  11  N.  Y.  8upp.  244. 

!And  refusal  of  the  court  to  give  the  jury  further  instructions  was  held 
not  to  be  a  communication  in  the  absence  of  defendant  or  his  counsel, 
within  I  427  of  the  Code,  in  People  T.  Parker,  137  N.  Y.  535,  32  N.  B. 
1013. 

*ifavrer  v.  People,  43  N.  Y.  1  (holding  the  absence  of  the  accused  to  be  er- 
ror, notwithstanding  his  counsel  was  present,  and  failed  to  object) ; 
Linheck  v.  State,  1  Wash.  336,  25  Pac.  452;  Kinnemer  v.  State,  66  Aric 
206,  49  8.  W.  815;  Jonea  v.  State,  26  Ohio  St.  208;  Waller  v.  State,  40 
Ala.  325;  Bonner  v.  State,  67  Ga.  510;  Com,  v.  Houee,  6  Pa.  Super.  Gt. 
92,  and  cases  cited;  State  v.  Alewander,  66  Mo.  148;  Stde  y.Blaekwelder, 
61  N.  C.  (Phil.  L.)  38;  Territory  v.  Lopez,  3  N.  M.  156,  2  Pac  364; 
Roberts  v.  State,  111  Ind.  340,  12  N.  E.  500,  and  cases  cited  (holding 
that  an  instruction  which  was  erroneous  and  prejudicial  to  the  accused 
could  not  be  withdrawn  in  his  absence;  Shtpp  v.  Btate,  11  Tex.  App.  46 
(holding  that  the  right  to  be  present  cannot  be  waived  by  the  defend- 
ant's counsel) ;  N.  Y.  Code  Crim.  Proc.  fi  427  (providing  as  above). 
Compare  with  Meeoe  T.  Com.  78  Ky.  586,  holding  that  whether  it  will  be 
error  to  give  further  instructions  in  the  absence  of  the  accused  depends 
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upon  the  fact  whether  he  is  prejudiced  thereby,  which  is  to  be  inferred 
from  the  whole  case.    See  also  Doyle  v.  United  States,  10  Fed.  269. 

The  rule  should  not  be  applied  when  he  is  out  on  bail.  Jackson  v.  Btate, 
49  N.  J.  L.  252,  9  Ati.  740;  People  v.  Soto,  65  Cal.  621,  4  Pac.  664. 

3.  Fnrtlier  evidence. 

The  court  has  power  in  its  discretion  to  recall  a  witness,  that  he 
may  repeat  testimony  as  to  which  the  jury  are  in  doubt,  or  to  allow 
new  evidence  to  be  taken  on  a  question  of  fact  on  which  they  are  iu 
doubt,^ 

^Com,  v.  RicJcetson,  5  Met.  412,  dictum,  sanctioning  course  of  judge  in  al* 
lowing  a  witness  to  be  called  to  testify  on  a  point  as  to  which  the  jury 
inquired.  And  see  Abbott's  Civil  Trial  Brief,  2d  ed.  Division  VIII.; 
Tarver  v.  State,  43  Tex.  664. 

So,  the  jury  may,  if  they  so  desire,  have  a  deposition  taken  upon  the  ex- 
amining trial  reread  to  them,  when  they  have  disagreed  about  it. 
Clark  V.  State,  28  Tex.  App.  189, 12  S.  W.  729. 

But  the  jury  cannot,  after  retiring  to  consider  their  verdict,  hear  testimony 
which  has  not  already  been  placed  bcfore^them.  Lorance  v.  State,  37 
Tex.  CMm.  Rep.  453,  36  S.  W.  93. 

That  the  reading  of  evidence  to  the  jury  by  the  court  reporter  from  his 
notes  on  a  trial  for  felony,  after  they  have  been  sent  out  to  consider 
their  verdict,  in  the  absence  of  defendant's  coimsel,  and  without  notice 
to  him,  is  reversible  error,  although  defendant  is  present  in  court  in 
charge  of  the  sheriff,  see  Bartell  v.  State,  40  Neb.  232,  58  N.  W.  716. 

But  the  absence  of  a  prisoner  from  the  courtroom  when  the  jury  came  in 
and  heard,  at  their  own  request,  a  certain  portion  of  the  evidence  read, 
did  not  violate  the  rights  of  the  accused,  where  he  was  absent  at  his  own 
request  to  be  taken  to  the  jail,  and  not  be  brought  back  until  after  the 
verdict.    State  v.  Haines,  36  S.  G.  504,  15  S.  E.  555. 

4.  EfFect  of  adequate  further  instructions. 

An  error  in  instructing  or  refusing  to  instruct  the  jury  may  be 
cured  by  a  full  and  complete  withdrawal  of  the  objectionable  matter, 
or  compliance  with  the  request  in  further  instructions  properly  given 
under  these  rules.^ 

^Oreenfield  v.  People,  85  K.  Y.  75,  39  Am.  Rep.  636. 

In  Gray  v.  State  (Fla.)  28  So.  53,  after  the  retirement  of  the  jury  under 
the  charge  of  the  court,  they  returned  into  court,  and  requested  to  know 
whether,  under  the  law,  they  must  find  a  verdict  of  murder  in  the  first 
degree  or  acquit,  or  whether  th^  could  find  the  deceased  guilty  of  some 
lesser  offense,  and  the  court  reread  to  them  porUons  of  the  charge  given 
bearing  on  the  matter  inquired  about.  Thereupon  defendant  objected 
to  a  word  in  the  charge  on  the  ground  that  it  was  indefinite,  and  the 
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court  added  ia  writing,  and  read  to  the  joiy,  the  explanation  of  tha 
word  as  inaUied  on  by  the  defendant.  It  was  held  that  the  objection 
made  was  removed  by  the  explanation  given  by  the  court. 

6.  Indueing  agreement* 

The  court  must  not  coerce  the  jury  into  agreement  by  intimidation 
or  threats  to  subject  them  to  any  unreasonable  inconvenience;^  nor 
should  it  suggest  as  a  reason  for  agreeing  thai  failure  to  agree  is 
^'almost  to  confess  incompetency/'*  And  it  is  error,  in  lecturing  the 
jury  upon  the  necessity  of  agreeing  upon  a  verdict^  to  use  language 
reflecting  upon  the  intelligence  of  some  of  the  jurors.'  But  when 
satisfied  that  there  is  no  reasonable  prospect  of  an  agreement,  the 
court  may  discharge  them.^ 

'See  authorities  in  Abbott's  CiWl  Trial  Brief,  2d  od.  489. 

For  some  illustrative  cases  recognizing  the  impropriety  of  the  judge's  co- 
ercing the  juiy  into  agreement^  but  holding  that  the  facts  of  the  case 
at  bar  did  not  come  within  the  rule,  see  Dow  y.  State,  31  Tex.  Crim. 
Rep.  278,  20  6.  W.  583  (where  the  court,  upon  the  jury's  returning  to 
the  courtroom  and  reporting  that  they  could  not  agree,  directed  them  to 
return  to  the  jury  room,  and  urged  them  to  reconcUe  their  differences 
and  agree  upon  a  verdict) ;  Odette  v.  State,  90  Wis.  258,  62  N.  W.  1054 
(to  the  effect  that  a  statement,  on  urging  the  jury  to  be  reasonable, 
and  not  obstinate,  that  they  may  return  to  their  room  and  continue  to 
deliberate  until  they  arrive  at  a  verdict,  cannot  be  fairly  regarded  as  a 
threat  that  they  cannot  be  discharged  untU  they  agree) ;  State  v.  Olds, 
106  Iowa,  110,  76  N.  W.  644  (where  the  court  stated  to  the  jury  after 
they  had  been  out  for  some  time,  and  had  reported  that  they  could  not 
agree,  that  it  was  very  important  that  a  verdict  should  be  arrived  at, 
and  that  they  should  retire  again  and  make  an  earnest  effort  to  reach  a 
verdict,  and  that  in  the  meantime  the  court  would  consider  the  matter, 
and  see  if  there  were  any  additional  instructions  he  could  give  them) ; 
Johnson  V.  State,  60  Ark.  45,  28  S.  W.  792  (where  the  court,  upon  the 
jury's  stating  that  they  had  not  agreed,  after  considering  the  case  for 
ninety-four  hours,  told  them  that  the  case  had  been  a  great  expense  to 
the  county,  and  ought  to  be  decided,  and,  while  the  court  did  not  ask 
them  to  yield  any  question  of  conscience^  they  must  not  be  obstinate  or 
too  tenacious  of  their  views) ;  Territory  v.  McQinnia  (N.  M.)  61  Pac 
208  (to  the  effect  that  a  remark  by  the  court,  at  the  close  of  its  charge 
on  Saturday,  that  if  they  should  not  find  a  verdict  by  8  o'clock  Sunday 
morning  they  would  have  to  remain  in  the  jury  room  until  Monday 
morning,  was  insufficient  to  show  coercion  of  the  jury  prejudicial  to  de- 
fendant,  where  all  the  evidence  in  the  case  was  heard  on  Friday,  and 
the  arguments  of  counsel  and  charge  of  the  court  on  Saturday,  and  the 
jury  returned  their  verdict  on  Saturday  night) ;  Territory  v.  King,  6 
Dak.  131,  30  K.  W.  623  (where  the  court  said  to  the  jury,  when  befoi« 
it  for  further  instructions,  after  having  been  out  twenty-eight  hours: 
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''I  think  you  will  be  able  to  arrive  at  a  verdict  in  this  case;  the  case  has 
been  twice  tried,  at  a  great  deal  of  expense  to  this  county,  and  it  seems 
to  me,  gentlemen,  that  you  ought  to  agree  on  a  verdict"). 

In  Florida  a  statute  (Rev.  Stat,  ft  1093)  provides  that  a  jury  which  returns 
into  court  a  second  time  without  having  agreed  on  a  verdict  shall  not  be 
sent  out  again  without  their  own  consent,  unless  they  ask  further  explan- 
ation of  the  law.  And  this  statute  applies  to  criminal  as  well  as 
civil  cases.  Adams  v.  State,  34  Fla.  185,  16  So.  905.  They  should  not 
be  sent  out  a  third  time  without  their  consent,  unless  they  ask  further 
explanation  of  the  law.  Tuberaon  v.  State,  26  Fla,  472,  7  So.  858.  And 
see  Lambright  v.  State,  34  Fla.  564,  16  So.  582,  where  the  jury,  after 
retiring,  returned  a  second  time,  and  stated  that  they  did  not  believe 
that  they  could  agree  on  a  verdict,  but  requested  certain  portions  of  the 
charge  to  be  redelivered;  and  it  was  held  that  they  were  properly  sent 
back  after  recharging. 

A  verdict  will  not  be  reversed  on  the  ground  that  the  jury  were  kept  to- 
gether too  long  after  they  reported  their  failure  to  agree,  where  they 
were  kept  together  less  than  thirty  hours,  and  the  record  shows  nothing 
which  indicates  that  they  were  coerced  into  rendering  a  verdict  not  in 
accordance  with  their  convictions.  Oilhert  v.  Com,  21  Ky.  L.  Rep.  415, 
51  S.  W.  590. 

*Peaple  v.  Sheldon,  156  N.  Y.  268,  41  L.  R.  A.  644,  50  N.  E.  840. 

*8tate  V.  Tulip,  9  Kan.  App.  454,  60  Pac.  659. 

In  People  v.  Kindleherger,  100  Cal.  367,  34  Pac.  852,  a  remark  to  the  jury 
on  a  criminal  trial,  upon  returning  to  court  after  being  out  thirteen 
hours  without  agreeing,  that  the  court  was  utterly  at  a  loss  to  know 
why  twelve  honest  men  could  not  agree  upon  a  verdict,  was  held  to  be 
reversible  error ;  and  that  the  error  was  not  cured  by  a  subsequent  state- 
ment that  the  jury  were  sole  judges  of  all  questions  of  fact  and  of  the 
credibility  of  witnesses,  and  that  the  court  had  no  right  to  trench  upon 
their  province  in  this  respect. 

^People  V.  Green,  13  Wend.  55 ;  Queen  v.  Charlesworth,  1  Best  &  S.  523. 

But  saying  to  the  jury  that  if  they  do  not  agree  before  adjournment,  they 
will  have  to  remain  in  their  room  over  night,  is  not  a  threat  of  imprison- 
ment or  punishment,  within  this  rule.  Berry  v.  People,  19  Alb.  L,  J. 
336,  77  N.  T.  588. 


XLV.— DISCHAKGE  ON  DISAGREEMENT. 

h  Fofwer  of  the  court.  2.  Authorizing  officer  to  discharge. 

1.  Power  of  the  court 

The  court  has  discretionaiy  power  to  discharge  the  jury  from 
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giving  a  verdict,  in  case  of  disagreement,  whenever  in  its  opinion 
there  is  a  manifest  nece3sity  for  such  an  act,  or  the  ends  of  public 
justice  will  otherwise  be  defeated.* 

^United  States  r.  Pereg,  9  Wheat  570,  6  L.  ed.  165;  Btaie  y.  Omnble,  2  Penii. 
(Del.)  368,  45  AU.  716;  Loveti  v.  State,  80  Ga.  255,  4  &  E.  012;  State 
Y.  Crump  (Idaho)  47  Pac.  814  (Idaho  ReY.  Stat  ft  7005) ;  State  y.  Rudy, 
9  Kan.  App.  60,  57  Pac  263  (Kan.  Gen.  SUt  1807,  ehap.  05,  ft  291) ; 
State  Y.  BiUings,  140  Mo.  103,  41  S.  W.  778;  Com.  y.  Toumeend,  5  Allen, 
216  (Baying  it  may  be  done  whenever  they  have  deliberated  ao  long  with- 
out coming  to  any  agreement  aa  to  aatiafy  the  court  that  farther  at- 
tempts to  agree  wiU  be  unaYailing).  The  reason  of  the  rule  is  that  a 
discharge  without  reasonable  necessity  is  equivalent  to  acquittal,  by  en- 
abling the  accused  to  plead  former  jeopardy  if  brought  to  trial  again. 
See  ante,  Bivison  XVIII.,  ft  16. 

According  to  5  Grim.  L.  Mag.  771,  772,  there  must  be  unaYoidable  neces- 
sity. 

According  to  Lovett  y.  State,  80  Ga.  255^  4  S.  E.  012,  it  is  enough  that  tha 
Judge  is  satisfied  that  they  cannot  agree.  Discharge  after  only  an  hour 
and  a  halfs  deliberation  sanctioned. 

State  Y.  Fuaelier,  51  La.  Ann.  1317,  26  So.  264,  however,  holds  that  the  ne- 
cessity vel  non  of  discharging  a  jury  in  a  criminal  case  rests  in  tlie  dis- 
cretion of  the  trial  court. 

The  provisions  of  the  Florida  statute  (Rev.  Stat  ift  1003,  2025)  that  if  the 
Juiy,  after  due  deliberation,  return  into  court  a  second  time  without 
having  agreed  upon  a  verdict,  they  shall  not  be  sent  out  again  without 
their  own  consent,  unless  they  ask  from  the  court  some  further  explana- 
tion of  the  law,  are  not  intended  to  furnish  an  ezclusive  rule  by  which 
the  discharge  of  the  jury  for  disagreement  may  be  effected,  and  in  no 
way  affect  the  discretion  vested  in  the  eourt  to  order  such  discharge 
upon  proper  occasion.    Smith  v.  State,  40  Fla.  203,  23  So.  854. 

Bo,  under  the  South  Garolina  statute  (Rev.  Stat  ft  2400)  providing  that 
where  a  jury,  after  due  and  thorough  deliberation,  return  into  court 
without  having  agreed  on  a  verdict,  the  court  may  state  anew  the  evi- 
dence, and  send  them  out  for  further  deliberation,  but  if  they  return  a 
second  time  without  having  agreed  on  a  verdict  th^  shall  not  be  sent 
out  again  without  their  own  consent^  unless  they  ask  some  further  ex- 
planation of  the  law,  the  discharge  of  a  jury  on  returning  to  the  court- 
room for  the  third  time,  after  deliberating  for  about  sixteen  hours,  with 
the  announcement  that  they  had  not  agreed,  and  without  asking  for 
further  instructions,  was  held  not  an  abuse  of  discretion,  in  State  v. 
Stcpheneon^  54  S.  G.  234,  32  S.  E.  305,  Giting  Com.  v.  Purckaee,  2  Pick. 
521,  13  Am.  Dec.  452. 

But  it  is  reversible  error  for  the  court  to  discharge  the  jury  in  a  criminal 
case,  and  direct  a  verdict  of  guilty  to  be  entered,  as  such  procedure  is 
not  a  trial  by  the  jury,  where  the  latter  does  not  acquiesce  in  the  di- 
rection of  the  court    People  v.  CoUinson,  85  Mich.  105,  48  K.  W.  202. 

In  Thomae  y.  State,  124  Ala.  48,  27  So.  815,  the  jury  returned  to  the  court- 
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room,  and  stated  that  they  were  unable  to  agree,  whereupon  the  court 
stated  that  he  would  discharge  them,  but  that  he  could  not  do  so  unless 
defendant  would  consent^  and  that  defendant  had  so  far  refused  such 
consent.  He  then  asked  defendant's  attorney,  in  the  presence  of  the 
jury,  if  he  refused  to  consent  to  the  discharge.    This  was  held  error. 

2.  Authoriziiig  officer  to  discliaxge. 

The  court  may  direct  the  officer  to  discharge  the  jury  if  they  do 
not  agree  by  a  specified  time,  or  to  ask  them  then  if  they  are  likely 
to  agree,  and  to  discharge  them  if  they  answer  tliat  they  are  not.^ 

H7om.  y.  Town8end,  5  Allen,  216. 


XLVI.— VERDICT. 


L  How  RECEIVED. 

1.  Time;  Sunday. 

2.  Presence  of  the  accused. 

3.  — of  his  counsel. 

4.  —  of  court  or  a  judge. 

5.  Verdict  on   plea   of   former 

acquittal,  etc. 

6.  Calling  the  jury. 

n.  FOBM  AND  SUBSTANCE. 

7.  Oral. 

8.  Orthography,  etc. 

9.  General  verdict. 

10.  Special  verdict. 

11.  Less  offense;  or  attempt. 

12.  Stating  degree. 

13.  Grounds  or  recommendation 

to  mercy. 


14.  Several  defendants. 

15.  Assessing  punishment. 

16.  Sealed  verdict. 

17.  Amending. 

18.  — after  separation. 

III.   POLLINO  THE  JURY. 

19.  The  right. 

20.  Time  to  poll. 

21.  Waiver  of  the  right. 

22.  The  question. 

23.  Directing  answer. 

24.  Further  interrogation. 
IV.  Recobdino  awd  final  assent. 

25.  Time  for  recoiding. 

26.  Assent  to  the  verdict  as  re- 

corded. 


I.    How  BECEIVED. 

1.  Kme;  Sunday. 

The  court  may  be  opened  on  Sunday  to  receive  a  verdict  in  a 
cause  submitted  to  the  jury  on  a  previous  day,  and  then  may  be 
adjo^imed  over.* 


*8tate  V.  Richetts,  74  N.  C.  187;  Com.  v.  Marrow,  3  Brewst.   (Pa.)  402; 
Walker  v.  State,  13  Tex.  App.  618  (statutory) ;  Territory  v.  NichoU,  8 
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N.  M.  103,  2  Pae.  78;  Meeoe  T.  Com.  78  Ey-  686;  N.  Y.  Code  Civ.  Ptoe* 
i  6;  Btaie  t.  Oani^,  41  L&.  Ann.  687«  6  8o.  338;  Hulfman  v.  i9<aee,  28. 
Teac  App.  174,  12  &  W.  688;  State  t.  Criap,  126  Mo.  605,  20  S.  W.  69» 
(Mo.  Iter.  SUt  1880,  i  3260) ;  MUUgim  r.  Temtory,  2  Okla.  164,  37 
Pae.  1050  (CMcU.  Coda  Crinu  Proc  chap.  68,  art.  11,  i  8).  And  w» 
Btate  T.  Btraub,  16  Waah.  Ill,  47  Pae.  227,  where  it  ia  held  that  the 
reception  of  a  Terdict  in  a  criminal  action  on  a  nonjudicial  day  ia  not 
prohibited  1^  Waah.  Conat  art  4,  i  6,  providing  that  the  coiuta  shall- 
always  be  open  "except  on  nonjudicial  days." 

S.  Pretence  of  the  aceiued. 

In  felony  the  aocused  most  be  present  when  the  verdict  is  ren- 
dered,' and  his  counsel  cannot  waive  the  right* 

In  misdemeanor  the  accused  need  not  be  present* 

'People  ▼.  Beauehamp,  49  Cal.  41;  Price  v.  Btate,  36  Misa.  531,  72  Am.  Dee» 
195;  N.  Y.  Code  Grim.  Proc  i  434;  People  v.  Perkins,  1  Wend.  91;  Boee 
T.  State,  20  Ohio,  31;  Finch  v.  State,  53  Miss.  363;  State  t.  JenkinB,  84 
N.  C.  812,  37  Am.  Rep.  643;  Temple  v.  Com,  14  Buah,  769,  29  Am.  Rep. 
442;  Cook  v.  State,  60  Ala.  39,  31  Am.  Rep.  31. 

Btate  V.  Kelly,  97  N.  G.  410,  2  S.  E.  185,  holds,  however,  that  hia  flight  is  a 
waiver  of  the  right  See  also  United  States  v.  Loughery,  13  Blatchf. 
267,  Fed.  Gas.  No.  15,631;  State  v.  Perkins,  40  La.  Ann.  210,  3  So.  647; 
Folk  T.  United  States,  15  App.  D.  G.  446;  Tight  v.  State,  7  Ohio^  pt  1, 
p.  180,  28  Am.  Dec.  626;  Hill  v.  State,  17  Wis.  675,  86  Am.  Dec.  736; 
Barton  v.  State,  67  Ga.  653,  44  Am.  Rep.  743;  Ijynch  v.  Com.  83  Pa.  189, 
32  Am.  Rep.  445;  Com,  v.  McCarthy,  163  Mass.  458,  40  N.  K  766.  Con- 
tra,  holding  it  error  to  proceed  though  accused  had  fled,  Btate  v.  Buck- 
ner,  25  Mo.  167;  State  ew  t-el.  Battle,  7  Ala.  259;  Summeralls  v.  State^ 
37  Fla.  162,  20  So.  242.  See  also  where  he  was  out  on  bail,  Sneed  v. 
State,  5  Ark.  431,  41  Am.  Dec  102;  State  v.  Spores,  4  Or.  198;  Clark  T. 
State,  4  Humph.  254. 

Error,  if  any,  in  returning  a  verdict,  in  the  absence  of  defendant  in  a  crim- 
inal action,  w^as  held  to  be  cured  by  having  defendant  brought  into  court 
and  the  verdict  again  announced  and  recorded,  in  State  v.  Hutchinson^ 
95  Iowa,  566,  04  N.  W.  610. 

In  State  v.  Hope,  100  Mo.  347,  8  L.  R.  A.  608,  13  8.  W.  490,  a  statute  per- 
mitting a  verdict  when  defendant  is  voluntarily  or  wilfully  absent  was 
held  not  to  violate  his  constitutional  right  to  be  present  at  the  trial. 

Gorrection  of  the  record  at  the  same  term  at  which  a  verdict  was  rendered, 
by  naming  the  degree  of  murder,  is  not  such  a  substantive  st^  in  the 
trial  as  requires  the  presence  of  the  accused.  MeNamara  v.  State,  60 
Ark.  400,  30  S.  W.  762. 

^State  V.  Jenkins,  84  K.  G.  812,  37  Am.  Rep.  643;  WaUer  v.  Btate,  40  Ala. 
325;  Prine  v.  Com,  18  Pa.  103. 

*8aicyer  v.  Joiner,  16  Vt  497;  State  v.  Shepard,  10  Iowa,  126;  Warren  v. 
State,  19  Ark.  214,  68  Am.  Dec.  214;  N.  Y.  Gode  Grim.  Proc  |  434. 
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8.  —  of  Ids  coiinieL 

If  the  oounsel  ior  the  accused  has  notice  and  an  opportunity  to 
be  present,*  it  is  not  error  to  receive  the  verdict  in  the  counsers  ab- 
sencey  if  the  aceosed  is  present,  and  suffers  no  prejudice.* 

^Smith  T.  state,  51  Wis.  615,  37  Am.  Rep.  845,  8  K.  W.  410,  holding  notice 
necessary  under  a  constitutional  right  "to  be  heard  by  himself  and  coun- 
sel" at  the  trial.  See  also  Temple  v.  Com.  14  Bush,  769,  29  Am.  Rep. 
442.  Compare  Barnard  v.  State,  88  Wis.  056,  60  N.  W.  1058,  holding 
that  the  attorney  of  defendant  on  a  criminal  trial  need  not  be  notified 
so  that  he  can  be  present  at  the  reception  of  the  verdict  when  received 
in  regular  session.    And  see  cases  in  next  note. 

Where  a  public  announcement  was  made  by  the  judge  in  open  court,  in  the 
hearing  of  the  accused  and  his  oounsd,  that  if  the  jury  should  agree 
upon  a  verdict  during  the  recess  then  about  to  be  taken,  the  courthouse 
bell  would  be  rung,  whereupon  court  would  convene  and  receive  the  ver- 
dict, and  the  court  did  so  convene,  inquired  for  prisoner's  counsel,  and 
waited  for  them  over  twenty  minutes,  it  was  not  error  to  receive  the  ver- 
dict in  the  absence  of  the  prisoner's  counsel,  the  prisoner  himself  being 
present.  Crusen  v.  State,  10  Ohio  St.  258.  To  similar  effect,  Davia  v. 
State,  14  Ind.  358. 

8o,  where  the  judge,  in  the  presence  of  accused  and  counsel,  notified  the 
jury  that  he  would  receive  their  verdict  if  they  found  it  the  next  day, 
which  was  Thanksgiving,  accused  was  without  cause  to  complain,  though 
his  counsel  was  not  present  when  the  verdict  was  rendered.  ,State  v. 
Atkinson,  104  La.  570,  29  So.  279. 

In  Weaver  v.  State,  24  Ohio  St.  584,  the  case  was  given  to  the  juiy  about 
10  o'clock  at  night;  the  court  notified  counsel  that  the  verdict  would  be 
received  promptly  upon  the  agreement  of  the  jury,  and  that  when  the 
jury  agreed  the  courthouse  bell  would  be  rung  as  notice.  The  jury 
agreed  about  half  past  six  o'clock  the  next  morning,  and  the  bell  was 
then  rung;  after  an  interval  of  twenty  minutes  the  bell  was  rung  a  sec- 
ond time,  and  after  another  interval  of  ten  minutes  the  jury  were 
brought  into  court,  and  the  prisoner's  counsel  not  appearing,  the  sheriff 
by  direction  of  the  court  called  them  at  the  courthouse  door,  and  they 
staU  not  appearing,  the  verdict  was  received  in  their  absence,  but  in  the 
presence  of  the  prisoner.  It  was  held  that  aU  that  could  be  required 
of  the  judge  was  to  afford  counsel  a  reasonable  opportunity  to  be  pres- 
ent, and  that  in  that  case  that  was  certainly  done. 

Baker  v.  State,  58  Ark.  513,  25  S.  W.  603,  holds  that  the  fact  that  the  ver- 
dict in  a  felony  case  was  returned  in  the  absence  of  counsel  for  the  ac- 
cused does  not  constitute  ground  for  reversal,  where  it  sufficiently  ap- 
pears that  the  accused  could  not  have  been  prejudiced  because  of  sudb 
absence. 

^Beaumont  v.  State,  1  Tex.  App.  533,  28  Am.  Rep.  424;  (ySannon  v.  State, 
76  Ga.  29;  Riehardeon  v.  State,  7  Tex.  App.  486;  State  v.  Lee  Ping  Bow, 
10  Or.  27;  State  v.  Jonee,  91  N.  G.  654;  People  v.  Bennett,  65  Gal.  267, 
8  Pac.  868;  Martin  v.  State,  79  Wis.  165,  48  K.  W.  119;  Huffman  r. 
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State,  28  Tex.  App.  174»  12  S.  W.  588;  Suteliffe  ▼.  State,  18  Ohio,  469, 
61  Am.  Dec.  459.  These  cases  do  not  hold  notice  to  the  counsel  neces- 
sary. 

The  reception  of  the  verdict  in  the  absence  of  defendant's  counsel  is  not 
error  requiring  a  reversal,  where  there  is  nothing  indicating  that  the  de- 
fendant is  prejudiced  thereby.  People  ▼.  WilUon,  109  N.  Y.  345,  16  K. 
£.  540.  In  this  case  it  appeared  that  there  was  a  misunderstanding  be- 
tween counsel  and  the  judge,  the  former  understanding  that  he  was  to 
be  sent  for  when  the  jury  came  in,  and  the  latter  understanding  that 
the  counsel  desired  to  be  sent  for  only  in  case  the  jury  came  in  for 
further  in8tructiQns«  The  defendant's  counsel  was  not  therefore  sent 
for.  But  when  the  jury  rendered  their  verdict  the  judge  caused  them 
to  be  polled,  and  the  court  said  it  could  not  perceive  how  the  absence  of 
counsel  in  any  way  prejudiced  the  defendant's  rights. 


4.  •—  of  court  or  a  judge. 

The  verdict  can  only  be  received  in  open  court'     The  judge*  or 
several  judges'  holding  the  court  must  be  present. 

*Nomaque  v.  People,  1 IH.  109,  12  Am.  Dee.  157;  State  v.  Dray,  67  N.  G.283; 
Longfellow  v.  Siaie^  10  Nd>.  105,  10  N.  W.  420;  Eayee  v.  State,  107  Ala. 
1,  18  So.  172. 

And  according  to  Jaokeon  v.  State,  102  Ala.  76,  15  8o.  351,  a  verdict  in 
.  a  criminal  case,  received  by  the  judge  at  his  hotel,  in  the  presence  of 
the  defendant,  upon  which  the  jury  are  discharged,  is  illegal  under  Ala. 
Code,  I  749,  requiring  the  courts  to  be  held  at  the  courthouses. 

*UcClure  v.  State,  77  Ind.  287,  holding  that  he  cannot  delegate  the  power. 
And  Quinn  v.  State,  130  Ind.  340,  30  N.  E.  300,  holds  that  it  is  error  to 
direct  an  attorney  to  receive  a  verdict  in  a  criminal  trial,  unless  he  has 
been  appointed  a  special  judge.  Compare  State  v.  Austin,  108  N.  C. 
780, 13  S.  £.  219,  where  it  is  hdd  competent,  except  in  capital  cases,  for 
the  verdict  to  be  received  by  the  derk  in  the  absence  of  the  trial  judge 
from  the  ooiurtroom,  if  no  objection  is  mad^  and  opportunity  is  given 
defendant  to  object. 

And  a  defendant  in  a  prosecution  for  a  felony  was  entitled  to  be  discharged 
where  a  writing  delivered  to  the  clerk  during  a  recess  of  the  court  by 
the  jury,  who  then  dispersed,  was  received  as  a  verdict  by  the  court, 
and  the  jury,  which  had  been  reassembled,  discharged.  Eayee  v.  State, 
107  Ala.  1,  18  So.  172. 

But  a  conviction  of  murder  will  not  be  reversed  because  the  verdict  was  re- 
ceived by  a  special  judge  during  the  temporary  absence  of  the  regular 
judge  who  presided  at  the  trial,  where  there  is  no  claim  that  any  ques- 
tion afTecting  defendant's  rights  was  decided  by  him,  and  defendant  and 
his  counsel  announced  that  they  were  ready  to  have  the  verdict  read, 
and  at  their  request  the  jury  was  polled.  Rainey  v.  Com,  19  Ky.  L. 
Rep.  390,  40  S.  W.  682. 

According  to  State  v.  Finder,  10  S.  D.  103,  72  N.  W.  97,  the  ragular  ciicuit 
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Jndge  may  receive  the  verdict  in  a  criminal  caae^  where  another  judge 
has  been  called  in  upon  an  affidavit  of  prejudice^  and  the  latter  judge 
is  absent  when  the  verdict  is  rendered. 

A  special  verdict,  although  not  completely  responsive,  is  properly  received 
and  entered  by  the  local  resident  judge,  where  the  judge  who  presided  at 
the  trial  by  interchange  was  called  away  before  it  was  returned.  Btate 
V.  Allen,  G9  Miss.  508,  10  So.  473. 

*Hinman  v.  People,  13  Hun,  260,  holding  the  absence  of  an  associate  or  side 
judge  fatal. 

6.  Verdict  on  plea  of  former  acquittal,  etc. 

Upon  a  plea  of  former  acquittal  or  conviction  the  verdict  should 
be  "for  the  People,"  or  "for  the  defendant."^ 

^People  V.  Burch,  1  N.  Y.  S.  R  751 ;  N.  Y.  Code  Crim.  Proc.  |  437. 

6.  Calling  the  jury. 

Upon  the  return  of  the  jury  into  court  the  accused  has  the  right 
to  have  the  names  of  the  jurors  called  before  their  verdict  is  re- 
ceived,* and  the  verdict  cannot  be  received  unless  they  are  all  pres- 
ent.* 

^Common  Practice,  N.  Y.  Code  Crim.  Proc.  i  433. 

And  Givens  v.  State,  76  Md.  485,  25  Atl.  689,  holds  that  failure  of  the  derk 
to  call  the  jury  in  a  criminal  case  to  hearken  to  their  verdict  as  the 
court  has  recorded  it,  and  require  their  assent  to  it,  is  reversible  error. 

In  Milligan  v.  Territory,  2  Okla.  164,  37  Pac.  1059,  it  is  held  that  the  re- 
ception of  the  written  verdict  of  a  jury  by  the  trial  court,  reading  of  it 
to  them  by  the  derk,  and  inquiry  by  the  judge  if  that  is  their  verdict, 
to  whidi  an  aflBrmative  answer  is  given,  and  a  poll  of  the  jury  by  the 
judge,  to  which  each  juror  answers  that  the  verdict  so  read  is  his  ver- 
dict,— ^is  a  substantial  compliance  with  Okla.  Laws,  §  5254,  providing 
that  the  clerk  must  immediately  record  the  verdict  in  full,  read  it  to  the 
jury,  and  inquire  of  them  whether  it  is  their  verdict,  and,  if  no  disagree- 
ment is  expressed,  the  verdict  is  complete. 

'State  V.  Meyers,  68  Mo.  266  (embezzlement) ;  Com,  v.  Oihson,  2  Va.  Cas. 
70  (murder). 

II.    FOEM  AND  SUBSTANCE, 

7.  Oral. 

In  the  absence  of  statute  to  the  contrary,*  the  jury  must  declare 
their  verdict,  if  general,  orally.* 

*In  Texas  a  statute  (Tex.  Code  Crim.  Proc.  art.  705)  provides  that  the  ver- 
dict must  be  in  writing,  but  does  not  expressly  require  that  it  shall  be 
Abb.  Cb.— 46. 
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written  with  pen  and  ink;  and  it  is  not  a  valid  objection  to  a  verdiet 
otherwise  good  that  it  was  written  with  a  lead  penciL  EUis  ▼.  8UUe, 
30  Tex.  App.  601,  18  S.  W.  139. 

H/om.  y.  Tobin,  125  Mass.  203,  28  Am.  Rep.  220  (holding  it  error  to  receive 
a  written  verdict^  because  utterance  is  a  safeguard  against  mistake) ; 
United  States  v.  Vigol,  2  Dall.  346,  note,  1  L.  ed.  409,  Fed.  Cas.  No.  16,- 
621;  Lord  v.  State,  10  N.  H.  325,  41  Am.  Dec.  729  (holding  it  proper  to 
reject  a  written  verdict) ;  N.  Y.  Code  Crim.  Proo.  i  435. 

Contra,  State  v.  Glase,  60  Wis.  218,  36  Am.  (ep.  845,  6  N.  W.  500,  holding 
a  written  general  verdict  not  irregular;  and,  moreover,  objection  to  it 
waived  by  polling  the  jury  by  consent. 

Compare  State  v.  Webber,  90  Me.  108,  37  Atl.  877,  holding  that  the  jury 
is  not  required  to  give  oral  verdict  in  a  criminal  case  not  punishable  by 
imprisonment  for  life,  where  they  have  roidered  a  sealed  verdict,— Cit^ 
ing  Com,  v.  Tobin,  125  Mass.  203,  28  Am.  Rep.  220.  This  case  also  holds 
that  an  indorsement  on  indictment  on  a  trial  for  maintaining  a  liquor 
nuisance,  of  ''guilty  as  charged  in  the  indictment,"  inclosed  in  a  sealed 
wrapper,  followed  by  an  oral  verdict  of  guilty  in  open  courts  is  sufficienty 
— Citing  Com.  v.  Carringtot^,  116  Mass.  37. 

State  V.  Beed,  49  La.  Ann.  704,  21  So.  732,  holds  that  while  a  written  ver- 
dict is  unnecessary  in  a  criminal  case,  where  such  a  one  is  returned,  and, 
on  the  jury  being  polled,  each  juror  answers  that  the  verdict  aa  read  la 
his  verdict^  it  is  substantially  an  oral  verdict. 

8.  Orthogntphyi  etc* 

Neither  incorrect  orthography  nor  ungrammatical  language  will 
vitiate  a  verdict,  where  the  sense  is  clear.  It  should  be  reasonably 
construed,  and  in  such  manner  as  to  give  to  it  the  meaning  intended 
by  the  jury.* 

^Birdu>eU  v.  State  (Tex.  Crim.  App.)  20  S.  W.  556;  Harris  v.  State  (Tex. 
Crim.  App.)  34  S.  W.  922;  McQee  v.  State,  39  Tez.  Crim.  Rep.  190,  45 
S.  W.  709. 

So  held  of  a  verdict  spelling  the  word  "guilty"  "guity."  WMtley  v.  State 
(Tex.  Crim.  App.)  56  S.  W.  69;  Pace  v.  State  (Tex.  Crim.  App.)  20 
S.  W.  762.  See  also  Price  v.  State,  36  Tex.  Crim.  Rep.  403,  37  S.  W. 
743,  where  the  letters  intended  for  "1"  and  ''t"  had  a  loop  at  the  top, 
and  the  cross  was  over  the  former  only. 

So  also  in  Hamilton  v.  State  (Tex.  Crim.  App.)  34  S.  W.  280,  of  a  verdict 
containig  the  expression  "apess"  instead  of  "assess,"  with  regard  to  the 
punishment. 

And  in  Augustine  v.  State  (Tex.  Crim.  App.)  52  S.  W.  77,  of  a  verdict 
where  the  word  "penitentiaiy"  was  speUed  "peintentiaiy." 

And  in  State  v.  Molfamara,  100  Mo.  100,  13  S.  W.  938,  of  a  verdict  spelling 
it  "pertentiary." 

And  a  verdict  of  "guilty  of  murder  in  the  second  decree,"  instead  of  "de- 
gree," ia  not  void,  aa  being  for  an  offense  unknown  to  the  statutes,  sinoe^ 
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the  meaning  being  apparent,  the  mistako  is  immaterial.    WiUon  t. 
Territory  (Ariz.)  60  Pac  697. 

9.  Oeneial  verdict. 

A  general  verdict  of  ^'guilty**  is  Bufficient  without  the  addition  of 
other  words.*  And  if  the  ofiense  admits  of  degrees,  such  a  verdict 
is  a  conviction  of  the  highest  degree  which  the  indictment  warrants.^ 

^Blount  y.  State,  49  Ala.  881;  BoUinge  ▼.  State,  62  Ind.  46;  PreuU  v.  Peo- 
ple, 5  Neb.  377;  N.  Y.  Code  Grim.  Proc.  i  487;  Evana  v.  State,  58  Ark. 
47,  22  a  W.  1026;  Barton  v.  Com.  17  Ky.  L.  Rep.  580,  32  S.  W.  171, 
396  (holding  that  a  verdict  is  not  defective  because  it  merely  finds  the 
defendant  guilty,  without  adding  the  words  "as  charged  in  the  indict- 
ment," under  Ky.  Grim.  Code  Prac.  i  257,  requiring  the  juiy  simply  to 
find  the  accused  guilty  or  not  guilty,  and  to  fix  the  degree,  in  case  there 
are  different  degrees  of  the  offense  diarged) ;  State  v.  Moloney,  7  N.  D. 
119,  72  N.  W.  927  (holding  that  a  verdict  that  the  jury  find  defendant 
guilty  of  an  assault  and  battery  with  a  sharp  and  dangerous  weapon, 
with  intent  to  do  bodily  harm^  is  sufficient,  without  the  addition  of  the 
words  "without  justifiable  cause  or  excuse,"  under  K.  D.  Rev.  0>des,  ft 
7145,  defining  an  aggravated  assault  and  battery, — ^Distinguishing  State 
V.  Johnson,  3  N.  D.  150,  54  K.  W.  547;  Ackerman  v.  State,  7  Wyo.  504, 
54  Pac.  228,  and  citing  People  v.  MoCarty,  48  Cal.  557;  Armstrong  v. 
People,  37  111.  459;  Blount  v.  State,  49  Ala.  381,  supra). 

So,  a  verdict  on  a  trial  for  murder,  of  "guilty  of  the  felony  of  murder  in 
the  first  degree,"  is  substantially  proper,  and  the  addition  afterwards, 
by  order  of  the  court,  of  the  words  "in  manner  and  form  as  charged  in 
the  bill  of  indictment,"  is  a  mere  formality,  which  does  not  prejudice 
the  prisoner.    State  v.  Kinsauls,  126  N.  C.  1095,  36  S.  E.  81. 

And  a  verdict  finding  the  defendant  guilty  under  the  first  and  third  counts 
of  an  indictment  containing  three  counts,  followed  by  the  words,  "We 
disagree  as  to  the  second  count,"  is  valid,  since  such  additioual  words  do 
not  qualify  the  previous  meaning,  and  may  be  regarded  as  surplusage. 
State  V.  McOee,  55  8.  C.  247,  33  8.  E.  353. 

^Kennedy  v.  People,  39  N.  Y.  245;  Fitzgerrold  v.  People,  37  N.  Y.  413; 
Welch  V.  State,  50  6a.  128,  15  Am.  Rep.  690;  Yarborough  v.  State,  86 
6a.  396,  12  8.  E.  650;  St.  Clair  v.  United  States,  154  U.  8.  134,  38  L. 
ed.  936,  14  8up.  Ct.  Rep.  1002;  People  v.  Peree,  87  Cal.  122,  25  Pac  262; 
Biple  V.  State,  154  Ind.  647,  57  N.  B.  544;  Timmerman  v.  Territory,  3 
Wash.  Terr.  445,  17  Pac.  624;  Cook  v.  Territory,  3  Wyo.  110,  4  Pac. 
887.  Contra,  Eogan  v.  State^  30  Wis.  428,  11  Am.  Rep.  575,  disapprov- 
ing this  rule. 

10.  Special  verdict. 

A  special  verdict  is  that  by  which  the  jury  find  the  facts  only, 
leaving  the  judgment  to  the  court.  It  must  present  the  conclusions 
of  fact,  as  established  by  the  evidence,  and  not  the  evidence  to  prove 
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them ;  and  these  conclusions  of  fact  must  he  so  presented  that  nothing 
remains  to  the  court  hut  to  draw  from  them  conclusions  of  law.^  It 
need  not  he  in  any  particular  form,  hut  is  sufficient  if  it  present  the 
facts  found  hy  the  jury.* 

^ThU  is  the  language  of  N.  T.  Code  Crim.  Proc.  i  438. 

And  State  v.  Savage,  36  Or.  191,  60  Pac  610,  61  Pac.  1128,  holds  a  verdict 
that  a  jury  finda  Otis  Savage  guilty  of  larceny  only,  and  assesaed  the 
value  of  the  coin  stolen  at  $14,000,  to  be  a  valid  special  verdict,  under 
Hill's  (Or.)  Anno.  Laws,  ft  1379,  defining  a  special  verdict. 

In  Com,  V.  Zaekaria^,  181  Pa.  126,  37  Atl.  185,  Affirming  5  Pa.  Dist.  R.  475, 
a  special  verdict  which  found  that  defendant  was  the  part  owner  of  drug- 
stores, and  received  part  of  the  profits  made  by  them,  employed  regis- 
tered pharmacists  to  sell  drugs  and  put  up  prescriptions,  was  not  a  reg- 
istered pharmacist  himself,  and  personally  sold  no  drugs  and  com- 
pounded no  prescriptions, — ^was  held  to  be  insufficient  to  justify  a  con- 
viction under  Pa.  act  June  16,  1891^  forbidding  any  person  to  ''open  or 
cany  on  as  manager*  any  "retail"  drug  or  chemical  store,  or  to  be  en- 
gaged in  the  business  of  compounding  or  dispensing  medicines,  without 
having  obtained  a  certificate  from  the  state  pharmaceutical  examining 
board  and  having  been  duly  registered. 

In  State  v.  Finlayaon,  113  K.  C.  628,  18  S.  E.  200,  a  special  verdict  in  a 
prosecution  for  refusing  and  neglecting  to  pay  a  license  tax  required  by 
a  city  ordinance  was  held  to  be  fatally  defective  in  failing  clearly  to 
state  the  trade  or  occupation  carried  on  by  the  defendant,  and  to  set 
forth  the  specific  provisions  of  the  ordinance  alleged  to  have  been  vio- 
lated. 

And  in  State  v.  Youni,  110  N.  C.  597, 15  S.  E.  231,  a  special  verdict  is  held 
to  be  fatally  defective  on  an  indictment  for  selling  meat  without  a  li- 
cense, if  it  fail  to  find  as  a  fact  that  the  defendant  had  or  had  not  paid 
the  tax  and  obtained  license. 

8o,  a  special  verdict  that  does  not  find  that  the  defendant  practised  "for  fee 
or  reward"  does  not  justify  an  adjudication  that  the  defendant  is  guilty 
under  an  indictment  based  on  N.  C.  Acts  1885,  chap.  117,  9  2,  making  it 
an  indictable  offense  to  practise  medicine  under  the  conditions  therein 
named,  without  an  examination  and  licmse.  State  v.  CaU,  121  N.  C.  643, 
28  S.  E.  517. 

The  rule  requiring  a  special  verdict  to  state  all  the  drcumstances  consti- 
tuting the  offense  does  not  apply  to  either  a  general  verdict  or  a  special 
verdict,  as,  for  instance,  a  verdict  for  an  offense  of  an  inferior  degree  in- 
cluded in  the  accusation  of  a  higher  crime.  Rookey  v.  State,  70  Ckum. 
104,  38  Atl.  911. 

■N.  Y.  Code  Crim.  Proc.  i  440. 

In  State  v.  Hay,  126  N.  C.  999,  49  L.  R.  A.  588,  35  S.  E.  459,  a  special  ver- 
dict, in  a  prosecution  for  the  violation  of  an  ordinance  for  compulsory 
vaccination,  that  defendant  had  been  examined  by  S.,  a  reputable  physi- 
cian, who  told  him  that  he  did  not  need  vaccination,  and  that  P.,  another 
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physician,  told  him  that  he  had  rheumatism,  and  could  not  submit  to 
vaccination, — wag  held  too  ambiguous  and  defective  to  determine  wheth- 
er the  jury  found  either  that  defendant  did  not  need  vaccination,  or 
that  his  condition  of  health  made  it  dangerous  for  him  to  submit  there- 
to. 


11.  Less  offense;  or  attempt. 

The  jury  may  find  defendant  guilty  of  any  offense  the  commis- 
Bion  of  which  is  necessarily  included  in  that  with  which  he  is  charged 
in  the  indictment^  or  of  an  attempt  to  commit  such  an  offense.* 

^United  Biatea  v.  Leonard,  2  Fed.  669;  People  v.  Jackson,  3  Hill,  02;  Re 
Alcorn  (Idaho)  60  Pac.  561;  Dedieu  v.  People,  22  N.  Y.  178  (holding 
under  an  indictment  charging  the  first  degree  of  arson  that  the  prisoner 
might  be  convicted  in  the  third  degree).  See  also  People  v.  Taylor, 
8  N.  Y.  Oim.  Rep.  297,  Affirmed  on  opinion  below,  it  seems,  but  no  opin- 
ion reported,  in  101  N.  Y.  608;  State  v.  Throckmorton,  63  Ind.  354,  16 
Am.  L.  Reg.  N.  S.  234. 

U.  S.  Rev.  Stat.  §  1035,  provides  that  "in  all  criminal  causes  the  defendant 
may  be  found  guilty  of  any  offense  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charged  in  the  indictment,  or 
may  be  found  guilty  of  an  attempt  to  commit  the  offense  so  charged; 
provided  that  such  attempt  be  itself  a  separate  offense." 

N.  Y.  Code  Crim.  Proc.  S  444,  provides  that  "upon  an  indictment  for  a 
crime  consisting  of  different  degrees,  the  jury  may  find  the  defendant 
not  guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to  commit  the  crime." 

i  445.  "In  all  other  cases  the  defendant  may  be  found  guilty  of  any  crime 
the  commission  of  which  is  necessarily  included  in  that  with  which  he  is 
charged  in  the  indictment." 

In  Texas  a  statute  (Code  Crim.  Proc.  art.  751)  provides  that,  in  prosecu- 
tion of  crimes  of  different  degrees,  defendant  may  be  found  not  guilty 
of  the  higher,  but  guilty  of  the  lower,  degree;  but  in  a  prosecution  for 
aggravated  assault,  with  the  issue  of  simple  assault  submitted,  a  gen- 
eral verdict  of  guilty,  with  a  fine  assessed  at  the  minimum  for  aggra- 
vated, and  the  maximum  for  simple,  assault^  is  uncertain,  and  cannot 
stand.  Lee  v.  State  (Tex.  Crim.  App.)  55  S.  W.  814.  Nor  does  art. 
751  apply  except  in  case  a  lesser  degree  is  affirmatively  charged;  and  a 
verdict  in  a  trial  for  rape  which  finds  the  defendant  guilty  as  charged 
in  the  indictment,  and  assesses  his  punishment  at  fifty  years'  imprison- 
ment, where  the  court  charged  both  upon  rape  and  an  assault  with  in- 
tent to  rape,  sufficiently  indicates  the  crime  of  which  the  defendant  ia 
convicted,  although  the  punishment  might  have  been  infiicted  in  either 
case,  when  rape  only  is  charged  in  the  indictment.  McQee  v.  State,  39 
Tex.  Crim.  Rep.  190,  45  S.  W.  709,  Overruling  Quest  v.  State,  24  Tex. 
App.  530«  7  S.  W.  242. 


^ 
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18.  Stetiiig  degree. 

Where  a  statate^  requires  that  a  yerdiet  of  guilty  must  specify 
the  degree,  a  yerdiet  which  does  not  do  so  is  a  nullity,^  unless  the 
indictment  charges  only  one  d^^ree,  in  which  case,  notwithstanding 
the  statute,  a  general  yerdiet  of  guilty  is  a  conyiction  of  the  degree 
charged* 

*Such  M  N.  Y.  Pen.  Cod^  i  10.  And  see  other  Btatutea  referred  to  in 
caaet  dted  in  succeeding  notei 

*BuMier  y.  State,  42  Tex.  316;  People  ▼.  Coeh,  53  Cal.  627;  State  ▼.  Rover, 
10  Nev.  388,  21  Am.  Rep.  745;  Fuller  v.  State,  110  Ala.  655,  20  So.  1020; 
Hembree  t.  State  (Ark.)  58  8.  W.  350  (  SandeU  &  H.  Dig.  i  2255) ; 
Porter  ▼.  State,  57  Ark.  267,  21  S.  W.  467  (holding,  however,  that  the 
Arkanitai  statute  applies  only  to  a  trial  of  an  indictment  for  murder 
in  the  first  degree,  and  not  to  one  charging  murder  in  the  second  de- 
gree) ;  People  v.  Lee  Yune  Chong,  94  Cal.  379,  29  Pac.  776  (Cal.  Pen. 
Code^  S  1157;  holding  also  that  such  defect  does  not  entitle  the  pris- 
oner to  discharge,  but  onlj  to  a  new  trial) ;  Nelson  t.  State,  32  Fla. 
244,  13  So.  361  (Fla.  Rev.  Stat.  %  2383) ;  State  v.  Pettya,  61  Kan.  860, 
60  Pac  735  (Kan.  Crim.  Act,  |  38) ;  State  ▼.  Jaekson,  99  Mo.  60,  12  S. 
W.  367;  Harbolt  v.  State  (Tex.  Crim.  App.)  40  S.  W.  983  (Tex.  Pen. 
Code  1895,  art.  712) ;  Allen  ▼.  State,  85  Wis.  22,  54  N.  W.  999.  And 
Brooke  ▼.  State  (Tex.  Crim.  App.)  60  S.  W.  53,  holds  that  under  the 
Texas  statute  a  verdict  finding  defendant  guilty  of  poisoning,  as  charged 
in  the  indictment,  is  not  sufficient,  though  the  statute  makes  murder  bj 
poisoning  murder  of  the  first  degree. 

According  to  State  v.  Staley,  45  W.  Va.  792,  32  S.  E.  198,  a  verdict  finding 
defendant  not  guilty  of  murder  in  the  first  or  second  degree,  as  charged 
in  an  indictment,  and  finding  him  guiltj  of  voluntary  manslaughter,  is 
Bufi&cient  in  form. 

^People  V.  Rugg,  98  N.  Y.  537;  State  v.  Adams,  20  Kan.  311;  State  v.  Step- 
toe,  1  Mo.  App.  19;  People  v.  Manners,  70  Cal.  428,  11  Pac  643. 

A  verdict  on  a  trial  for  aggravated  assault,  that  the  jury  find  defendant 
guilty  as  charged  in  the  indictment,  is  not  bad  for  failure  sufficiently  to 
specif^  the  grade  of  assault,  where  the  offense  of  aggravated  assault 
was  idone  submitted  by  the  charge,  and  the  issue  of  simple  assault  was 
not  before  the  jury.  Styles  v.  State,  37  Tex.  Crim.  Rep.  599,  40  S.  W. 
498. 

It  is  not  essential,  to  a  ocmviction  of  assault  with  intent  to  murder,  that 
the  verdict  should  specif^y  the  degree  of  murder  that  it  finds  the  defend- 
ant guilty  of  having  intended  to  oommit>  as  under  Fla.  Rev.  Stat,  i  2403, 
there  is  no  distinctioni  as  to  such  assaults,  between  those  committed 
with  an  intent  to  commit  murder  in  the  first  and  those  with  intent  to 
commit  murder  in  the  second  degree,  and  the  offense  cannot  be  predi- 
cated of  an  assault  with  an  intent  to  commit  murder  in  the  third  degree 
Davis  V.  State,  85  Fla.  614, 17  So.  566. 
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13.  Gromids  or  recommendation  to  mercy. 

A  statement  of  the  grounds  of  the  verdict^  or  a  recommendation  to 
mercy*  may  be  disregarded  as  surplusage. 

^Opimon  of  the  Justices,  120  Maas.  600. 

Uhid,;  Stephens  v.  State,  51  Ga.  236;  People  ▼.  Long,  44  Mich.  296,  6  N. 
W.  673;  State  v.  (TBrien,  22  La.  Ann.  27. 

So,  also,  it  seems,  of  a  recommendation  of  the  fuU  penalty  of  the  law. 
State  V.  Hutchinson^  7  Nev.  53. 

14.  Seyeral  defendants. 

On  a  joint  trial  the  verdict  must  enable  the  court  to  say  with 
certainty  how  it  is  to  affect  the  several  defendants  respectively.^ 
But  it  may  find  one  or  more  guilty,  and  disregard  the  others.* 

^Favor  v.  State,  64  Oa.  249. 

While  defendants  jointly  indicted  may  be  jointly  tried,  the  verdict  and 
judgment  most  be  several;  and  therefore  a  verdict  finding  'the  defend- 
ants" (naming  them)  guilty  of  voluntary  manslaughter,  and  fixing 
''their  punishment  at  confinement  in  the  penitentiary  for  a  period  of 
twenty-one  years,"  followed  by  a  joint  judgment,  cannot  be  sustained. 
Arnold  v.  Com.  21  Ky.  L.  Rep.  1566,  65  S.  W.  894. 

If  the  law  leaves  it  to  the  jury  to  assess  a  fine,  they  must  assess  a  separate 
one  against  each,  not  a  lump  sum  against  all.  Flynn  v.  State,  8  Tex. 
App.  398;  Lawrence  v.  State  (Tez.  Crim.  App.)  30  S.  W.  668;  State 
V.  Nichols,  12  Rich.  L.  672.  Ck>mpare  Mootry  v.  State,  35  Tex.  Crim. 
Rep.  450,  33  S.  W.  877,  34  S.  W.  126,  where  a  verdict  that  the  jury  find 
the  defendants  (naming  them)  "guilty  of  murder  in  the  first  degree,  as 
charged  in  the  indictment,  and  assess  their  punishment  at  death,"  is 
held  not  to  be  defective  on  the  ground  that  it  fails  to  assess  the  punish- 
ment of  each  defendant,  as  it  is  clear  therefrom  that  the  assessment  of 
the  punishment  is  directed  against  both. 

*Bloomhuff  V.  State,  8  Bladd.  205;  U.  S.  Rev.  Stat,  f  1036;  Com.  v.  Wood, 
12  Mass.  313;  Fife  v.  Com.  29  Pa.  429;  N.  Y.  Code  Crim.  Proc.  S  446. 

15.  Asaessinsr  punishment. 

Where  the  law  requires  the  jury  to  assess  the  punishment,  the 
judge  cannot  supply  their  omission  to  do  so;^  but  assessing  the 
punishment  is  not  enough  without  a  finding  of  guilty.' 

When  the  law  does  not  require  them  to  assess  the  punishment, 
the  judge  may  disregard  as  surplusage  so  much  of  their  verdict  as 
attempts  to  do  so.' 

^State  V.  Wame,  27  Mo.  418. 

And  (yConnor  v.  State,  37  Tex.  Crim.  Rep.  267,  39  8.  W.  368,  holds  that  a 
verdict  of  guilty  on  a  trial  for  having  possession  of  a  forged  instrument 
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with  intent  to  pass  the  same,  which  does  not  fix  the  pttoishment,  is  ab- 
■olutely-  void  under  Tex.  Pen.  Code  1895,  art.  544,  prescribing  the  pun- 
ishment for  such  offense  at  not  leas  than  two  or  more  than  five  years, 
and  Tex.  Code  Crim.  Proc  1895,  art.  750,  requiring  the  verdict  to  assess 
the  punishment  in  all  cases  where  it  is  not  absolutely  fixed  by  law  at 
some  particular  penalty. 

But  BeMer  v.  Biaie,  22  Ind.  346,  holds  that  the  right  to  have  the  jury  as- 
sess the  fine  is  waived  if  the  accused  does  not  object  to  the  court's  do- 
ing so. 

Bo,  in  Bealer  v.  Btaie,  150  Ind.  390,  50  N.  £.  302,  a  trial  for  receiving  stolen 
property,  it  is  held  that  a  verdict  is  not  defective  for  failure  to  ^  the 
punishment,  since  it  will  be  presumed  when  the  record  is  silent  that 
the  jury  were  properly  instructed  that  the  offense  was  one  which  might 
in  their  discretion  be  brought  within  the  provisions  of  the  indeterminate 
sentence  law,  and  that  the  verdict  was  returned  under  its  provisions. 

And  in  Bkelion  v.  Btate,  149  Ind.  641,  49  N.  K  901,  a  verdict  stating  that 
defendant  is  guilty  of  petit  larceny,  and  that  his  age  is  twenty-two 
years,  is  held  sufficient,  although  the  amount  of  fine  and  punishment  to 
be  inflicted  is  not  stated  therein  as  required  fay  Ind.  Rev.  Stat.  1894,  | 
1900,  as  Ind.  Acts  1897,  {  8,  p.  69,  provides  that  in  all  cases  of  felony, 
if  the  defendant  is  found  to  be  between  sixteen  and  thirty  years  of  age. 
and  is  not  guilty  of  treason  or  murder  in  the  first  <nr  second  d^ree,  it 
shall  only  be  stated  in  the  verdict  that  defendant  is  guilty  of  the  crime 
charged,  naming  it,  and  that  his  sge  is  that  found  by  the  jury  to  be  his 
true  age. 

That  there  is  no  impropriety  in  adding  together  the  length  of  punishment 
each  juror  thinks  the  defendant  should  suffer,  and  dividing  the  sum  by 
twelve,  after  determining  upon  defendant's  guilt,  for  the  sole  purpose 
of  ascertaining  the  average  sense  of  the  jury,  where  there  is  no  agree- 
ment to  be  bound  fay  the  result,  see  Ulrioh  v.  State,  30  Tex.  App.  61,  IG 
8.  W.  769;  McAnally  v.  Btaie  (Tex.  Crim.  App.)  57  S.  W.  832.  Other- 
wise if  there  is  an  agreement  to  be  so  bound.  Williams  v.  State,  66 
Ark.  264,  50  S.  W.  517,  holding,  however^  that  the  error  is  cured  by  re- 
mitting so  much  of  the  punishment  as  exceeds  the  minimum  punishment 
allowed  by  law. 

*Wynn  v.  Btate,  1  Blackf.  28. 

*Harvey  v.  Com.  23  Gratt.  941 ;  Wickham  T.  Btate,  7  C<ddw.  525. 

As  to  finding  amount  involved,  see  People  v.  Bork,  96  N.  Y.  188 ;  Thalheim 
V.  State,  38  Fla.  169,  20  So.  938  (holding  that  the  jury  on  a  trial  for 
embezzlement  of  property  alleged  to  exceed  $100  in  value  should  ascer- 
tain and  fix  the  value  of  the  property  sufficiently  to  show  whether  it 
was  $100  or  more,  under  the  Florida  statute  subjecting  one  who  em- 
bezzles property  of  the  value  of  $100  or  more  to  a  greater  punishment 
than  that  of  one  who  embezzles  less  than  that  amount) ;  Bartley  v. 
State,  63  Neb.  310,  73  N.  W.  744,  55  Neb.  294,  75  N.  W.  832  (holding 
the  requirement  of  Neb.  Code  Crim.  Proc  §  488,  that  a  verdict  of  con- 
viction for  embezzlement  shall  declare  the  value  of  the  property  embez- 
zled,  to  be  substantially  complied   with  by  a  declaration  that  the 
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**amomit"  embezzled  was  a  specified  number  of  dollars, — Citing  Orant 
V.  State,  55  Ala.  201;  Duvall  v.  State,  63  Ala.  12;  State  v.  Barr,  61  N. 
J.  L.  131,  38  Atl.  817;  Hildreth  v.  People,  32  111.  36) ;  Holmes  v.  State, 
68  Neb.  297,  78  N.  W.  641  (holding  that  a  general  verdict  of  guilty  of 
the  crime  of  larceny  from  the  person,  which  omit-s  a  statement  of  the 
value  of  the  property  alleged  to  have  been  stolen,  as  required  by  Neb. 
Comp.  Stat.  1897,  p.  1434,  is  insufficient  to  support  a  sentence  and  judg- 
ment based  thereupon).  Citing  Armstrong  v.  State,  21  Ohio  St.  357; 
Harris  v.  State,  57  Ohio  St.  92,  48  N.  E.  284. 

16.  Sealed  verdict. 

Where  a  sealed  verdict  is  allowed/  the  jury^  and  the  verdict,* 
still  unsealed,  must  both  be  in  court,  in  order  that  the  verdict  may 
be  received;  and  it  is  the  assent  of  the  jury  in  open  court  to  the 
verdict  so  produced  which  gives  it  legal  effect* 

'In  some  states  they  are  allowed  in  felonies  less  than  capital  by  an  order 
of  the  court.  Cow.  v.  Carrington,  116  Mass.  37;  Com.  v.  Costello,  128 
Mass.  88 ;  United  States  v.  Bennett,  16  Blatchf .  338,  Fed.  Gas.  No.  14,- 
571   (misdemeanor). 

Compare  with  People  v.  Kelly,  46  Cal.  355,  holding  upon  a  trial  for  rape, 
that  a  sealed  verdict  could  not  be  allowed  unless  the  defendant  con- 
sented. 

In  other  jurisdictions  a  sealed  verdict  is  permitted  even  in  capital  cases. 
State  V.  Engle,  13  Ohio,  490;  Reins  v.  People,  30  111.  256  (held  proper 
on  defendant's  consent,  and  even  without  it,  if  it  is  not  shown  that  the 
jury  was  improperly  influenced  during  their  separation). 

Woyle  V.  United  States,  10  Fed.  269,  11  Biss.  100;  Wright  v.  State,  11  Ind. 
569. 

*Com.  V.  Dorus,  108  Mass.  488.     See  also  Com,  v.  Durfee,  100  Mass.  146. 

*Com.  V.  Tohin,  125  Mass.  203,  28  Am.  Rep.  220. 

17.  Amending. 

If  the  verdict  returned  hy  the  jury  finds  the  accused  guilty  of  a 
crime  for  which  he  cannot  be  convicted,*  or  it  appears  that  the  ver- 
dict is  not  in  fact  the  verdict  which  the  jury  intended  to  return,* 
or  that  it  is  irresponsive,®  or  unintelligible,^  or  legally  absurd,^  the 
court  may,  before  the  verdict  is  recorded,  direct  the  jury  to  amend  it. 

By  the  New  York  statute,  if  it  appears  to  the  court  that  the  jury 
have  mistaken  the  law,  the  judge  may  explain  the  reason  for  that 
opinion,  and  direct  them  to  reconsider  their  verdict,  but  if,  after 
doing  so,  they  return  the  same  verdict,  it  must  be  entered ;  and  the 
court  cannot  require  them  to  reconsider  a  verdict  of  acquittal* 

^People  V.  Bush,  3  Park.  Crim.  Rep.  552. 
'State  V.  Oilkie,  35  La.  Ann.  53. 
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The  oourt  mtj  allow  the  Jury  to  put  in  proper  form  a  verdict  which  they 
hmye  returned  in  improper  form,  or,  ai  their  request,  have  the  solicitor 
general  do  so  lor  them,  they  unanimously  stating  that  the  verdict  as 
formulated  hy  him  is  their  real  finding.  Brantley  v.  State,  87  Oa.  149, 
13  8.  £.  257. 

^atat§  V.  BUhep,  78  N.  C.  44;  State  T.  JTeoeJey,  50  La.  Ann.  761,  23  So. 
900;  Orant  v.  Btate,  83  Fla.  291,  14  Sa  767,  S.  C,  23  L.  R.  A.  723,  with 
note  containing  aa  exhaustive  review  of  the  authorities  on  this  ques- 
tion generally. 

*TurhaMie  v.  State,  68  Ga.  646;  Cook  v.  State,  26  Oa.  593;  State  v.  Step- 
toe,  1  Mo.  App.  19;  People  v.  Bile;  2  Idaho,  103,  6  Pac  120;  Com.  v. 
Thomp$on,  116  Mass.  346;  Com,  v.  Lang,  10  Gray,  11. 

'People  V.  Ah  Oow,  68  Cal.  627  ^verdict  that  the  accused  U  guilty  of  the 
indictment"). 

•N.  Y.  Code  Grim.  Proc  If  447,  448. 

In  Burk  v.  Com.  6  J.  J.  Marsh.  676,  it  was  held,  on  an  indictment  for  un- 
lawful gaming,  where  the  judge  saw,  from  the  reason  stated  in  the  ver- 
dict of  acquittal,  that  the  jury  were  under  a  mistake  of  fact,  that  he 
might  recall  a  witness,  and,  after  hearing  him,  the  jury  might  amend 
thttr  verdict. 

18.  —  after  leparatioiL 

After  the  verdict  has  been  recorded,  and  the  jury,  after  being 
dipchargedy  have  separatedi  thej  cannot  be  recalled  to  amend  their 
verdict^ 

But  the  mere  annonncem^it  of  their  discharge  does  not,  before 
they  have  dispersed  and  mingled  with  the  bystanders,  preclude  re- 
calling thenL* 

^Sargent  v.  State,  11  Ohio,  472;  MiUs  v.  Com.  7  Leigh,  761;  People  ▼.  Le$ 
Tune  Chong,  94  Gal.  379,  29  Pac  776 ;  State  v.  Dawkint,  32  S.  C.  17, 
10  S.  E.  772 ;  Alien  v.  State,  85  Wis.  22,  54  N.  W.  999.  And  see  civil 
authoriUes  in  Abbott's  Civil  Trial  Brief,  2d  ed.  Division  VIIL 

And  that  it  is  reversible  error  to  send  out  for  further  deliberation  upon  their 
verdict  a  jury  in  a  criminal  case  who  have  rendered  an  incomplete  sealed 
verdict  during  the  night,  and  have  been  allowed  to  separate,  see  Farley 
V.  FeopU,  138  Dl.  97,  27  N.  E.  927. 

•LevelU  v.  State,  32  Ark.  685;  State  v.  Whittier,  21  Me.  341,  38  Am.  Dee. 
272  (holding  that  after  the  jurors  have  separated  on  rendering  a  gen- 
eral verdict,  it  is  irregular  to  make  new  inquiries  of  the  jurors  concern- 
ing the  verdict.  Where  there  is  material  error  in  the  verdict,  a  new 
trial  should  be  granted,  but  where,  however,  such  inquiries  have  not 
Injured  the  accused,  the  verdict  should  not  be  set  aside). 

In  Com.  V.  Breyeeeee,  160  Pa.  451,  28  Atl.  824,  it  was  held  that  a  verdict 
of  conviction  was  not  invalidated  by  the  fact  that  after  the  jury  were 
discharged  a  form  for  a  verdict  in  pencil  was  discovered  on  the  bade  of 
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the  indictment,  in  which  the  defendant's  name  waa  different  from  that 
in  the  recorded  verdict,  whereupon  the  jurors  were  recalled,  and,  upon 
being  interrogated,  stated  that  the  verdict  as  recorded  waa  the  one  ac- 
tually rendered  by  them. 

III.    POLUKO  THE  JCBY. 

19.  The  riglit 

Either  party  has  a  right^  to  have  the  jury  polled,  on  the  rendering 
of  their  verdict^  whether  oral*  or  sealed,'  at  any  time  before  it  is 
recorded. 

And  the  judge  in  his  discretion  may,  of  his  own  motion,  direct 
that  the  jury  be  polled.* 

^In  some  jurisdictiona  it  is  not  matter  of  right,  but  discretionary  with  the 
court.  Com.  v.  Costley,  118  Mass.  1;  State  v.  Whitman,  14  Rich.  (L.) 
113;  State  ▼.  Hoyi,  47  Conn.  518,  3d  Am.  Rep.  89;  FelUnM'a  Oaae,  6 
Me.  333. 

^Btate  ▼.  Toung,  77  N.  C.  498;  Williams  v.  State,  63  Ga.  806;  Williams  v. 
State,  60  Md.  402;  K.  T.  Code  Grim.  Proc.  f  450;  Blankinship  v.  State, 
112  Oa.  402,  37  S.  E.  732;  State  ▼.  Reppetto,  66  Mo.  App.  251. 

According  to  BeU  v.  But<Mng8,  86  Oa.  662,  12  S.  E.  974,  the  refusal  of 
the  trial  judge  to  poU  the  jury  upon  their  answer  to  a  apedfic  question 
is  not  ground  for  reversal. 

*State  v.  CaUaJtan,  55  Iowa,  364,  7  N.  W.  603;  Stewart  v.  People,  23  Mich. 
63,  9  Am.  Rep.  78.  Ck)mpaT6  United  States  ▼.  Bridges,  10  Gent  L.  J. 
7. 

A  sealed  verdict  is  a  mere  nullity,  where,  at  the  time  it  was  delivered  to 
and  opened  by  the  court,  one  of  the  jurors  who  signed  it  was  ill  and  un- 
able to  appear,  and  the  unsuccessful  party  was  consequently  deprived 
of  his  right  to  poU  the  jury,  in  the  absence  of  a  waiver  of  such  right. 
Distriot  of  Columbia  v.  Humphries,  11  App.  D.  C.  68. 

^Harris  v.  State,  81  Ark.  196. 

But  State  v.  Bums,  148  Mo.  167,  49  S.  W.  1005,  holds  that  it  ia  not  neces- 
sary, in  a  criminal  trial,  that  the  court  poll  the  jury  of  its  own  motion, 
without  a  demand  therefor  by  defendant  or  his  counsel. 


90.  Time  to  poll. 

The  proper  time  to  ask  for  the  polling  is  after  the  verdict  is  an- 
nounced/ but  before  it  is  recorded.' 

yPiUon  y.  State,  62  Oa.  478;  State  v.  Sheets,  89  N.  C.  543;  N.  T.  Code 
Crim.  Proc.  f  450. 

•Blankinship  v.  State,  112  Oa.  402,  37  6.  E.  732. 

Intiy  in  rough  minutes  ia  not  necessarily  such  a  recording  as  to  render  it 
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too  late.    Warner  t.  Hew  York  O.  R.  Co.  52  N.  Y.  437,  11  Am.  Bep. 
724. 

A  request  to  poll  the  jury  oomee  too  late,  where  the  verdict  in  due  form 
has  been  announced  and  recorded  and  aiBrmativeiy  responded  to  hy  tho 
entire  jury.  After  this  is  done,  the  separate  answers  of  the  jurors,  if 
not  in  harmony  with  the  previously  recorded  verdict,  may  be  treated  as 
•urplusage.    Com.  r.  8ehmaus,  162  Pa.  326,  29  Atl.  644. 


21.  Waiver  of  the 
The  right  to  poll  the  jury  is  waived  by  consenting  to  their  dis- 
charge* or  by  failing  to  claim  it  seasonably.'  But  mere  consent  that 
they  may  return  a  sealed  verdict  does  not  waive  the  right  to  poll 
the  jury  when  they  return  to  the  courtroom  to  affirm  the  verdict* 

^Broton  v.  State,  63  Ala.  97;  Smith  v.  State,  59  Ga.  513,  27  Am.  Rep.  393; 
United  Statee  v.  Bridges,  10  Cent.  L.  J.  7. 

Voy  V.  State,  14  Ind.  139;  People  v.  Nichols,  62  Cal.  518;  State  v.  Atkinr 
eon,  104  La.  570,  29  So.  279. 

*8teuMrt  V.  People,  23  Mich.  63,  9  Am.  Rep.  78.    See  supra,  §  16. 

22.  The  question. 

The  question  put  to  a  juror  on  polling  must  be  simply,  ''Is  this 
your  verdict  ?"^ 

^Leighton  v.  People,  10  Abb.  N.  C.  261,  Affirmed  without  discussing  this 
point  in  88  N.  T.  117  (here  it  was  held  no  error  to  decline  to  inform 
the  jury  that  the  answer  given  should  be  the  conscientious,  individual 
opinion  of  each  man ) ;  N.  Y.  Code  Crim.  Proc.  S  450 ;  Bean  v.  State,  17 
Tex.  App.  60.  For  other  authorities,  see  Abbott's  Civil  Trial  Brief,  2d 
ed.  Division  VIII. 

When  such  demand  is  made,  each  juror  should  be  questioned  individually 
and  separately  as  to  his  agreement  to  the  verdict,  and  it  is  not  suffi- 
cient to  question  the  jurors  collectively  and  in  concert,  although  each 
and  all  express  their  assent  to  the  verdict  Blankinship  v.  State,  112 
Oa.  402,  37  S.  E.  732. 

23.  Directing  answer. 

If  the  answer  is  evasive  or  qualified,  the  judge  may  direct  the 
jury  to  answer  yes  or  no.^ 

^State  V.  Sheets,  89  N.  C.  643;  Oose  ▼.  State,  6  Tex.  App.  121. 

In  Williams  v.  State,  60  Md.  402,  where  the  verdict  under  the  statute  fixed 
the  punishment,  but  the  jurors,  when  polled,  answered  '^guilty,"  and 
said  nothing  as  to  punishment,  it  was  held  that  the  verdict,  although 
thereupon  recorded  in  fuU  and  read  in  full,  was  a  nullity. 

The  trial  court  may  properly  refuse  to  allow  a  juror,  when  being  poUed, 
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to  make  an  ezplanatioii,  and  require  him  to  give  a  correct  answer  to  the 
question,  "Is  this  your  verdict  T"  Btate  v.  Tomlinsony  7  N.  D.  294,  74 
N.  W.  995,  Citing  Bean  v.  State,  17  Tex.  App.  60;  Wimloto  v.  State, 
76  Ala.  42,  and  Distinguishing  State  v.  Austin,  6  Wis.  205;  Rothbauer 
V.  State,  22  Wis.  468. 

But  the  exact  words  used  by  a  juror  upon  a  poll  of  the  jury  in  a  murder 
trial  are  not  material,  if  they  indicate  dearly  his  assent  individually 
to  the  verdict.    Com.  v.  Buccieri^  153  Pa.  535,  570,  26  AU.  228,  245. 

24.  Further  mterrogation. 

If  the  answer  is  in  the  affirmative,  further  inquiry  is  inadmissi- 
ble.^ 

^Bean  v.  State,  17  Tex.  App.  60,  holding  that  it  was  proper  to  refuse  to  al- 
low the  question  whether  the  accused  was  found  guilty  as  principal  or 
as  accessory. 

IV.    BeCORDIITO  AND  FINAL  ASSENT. 

25.  Time  for  recording. 

When  the  verdict  is  given,  and  is  such  as  the  court  may  receive, 
the  clerk  must  immediately  record  it  in  full  upon  the  minutes.^ 

"N.  Y.  Code  Crim.  Proc,  S  461. 

Compare  People  v.  Oilhert,  57  Cal.  96,  where,  under  a  similar  statute,  it 
was  held  that  failure  to  record  till  after  the  jury  were  discharged,  since 
it  did  not  prejudice,  might  be  disregarded. 

26.  Assent  to  the  verdict  as  recorded. 

The  verdict  as  recorded  must  be  read  to  the  jury,  and  the  jury 
asked  whether  it  is  their  verdict  If  any  of  the  jury  disagree,  the 
fact  must  be  entered  on  the  minutes,  and  the  jury  again  sent  out. 
But  if  no  disagreement  is  expressed,  the  verdict  is  complete,  and  the 
jury  must  be  discharged.^ 

*N.  Y.  Code  Crim.  Proc  S  451. 

A  verdict  does  not  become  complete  and  final  until  recorded  and  affirmed  by 
the  jury.     Grant  v.  State,  33  Fla.  291,  23  L.  R.  A.  723,  14  So.  757. 

But  filing  a  verdict  and  reading  therefrom  to  the  jury,  and  asking  each  of 
the  jurors  if  that  is  his  verdict,  instead  of  recording  it  at  length  in  the 
minutes,  does  not  affect  its  validity.  State  v.  Depoister,  21  Nev.  107, 
25  Pac.  1000. 

In  Com.  V.  Price,  10  Kulp,  41,  the  jury  agreed,  separated,  and,  on  coming 
into  court,  one  juror  dissented,  whereupon  the  jury  was  sent  out  again, 
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without  objection  from  defendant,  mnd  agreed  on  the  lame  Terdict;  and 
it  was  held  that  a  motion  for  a  new  trial  oould  not  be  mutained,  aa  de- 
fendant's objection  waa  too  late^ 


XLVn.— MOTION  IN  ARREST  OF  JUDGMENT. 

1.  When  motion  to  be  made.  3.  Grounds. 

2.  Power  of  court.  i.  One  or  more  good  counts. 

1.  When  motion  to  be  made. 

In  the  absence  of  statute,  motion  in  arrest  should  be  made,  if  at 
all,  before  the  expiration  of  the  term  at  whidi  the  trial  is  had,^  and 
before  sentence.* 

^Palatka  d  I.  River  R.  Co.  ▼.  State,  23  Fla.  546,  8  So.  158  (after  the  term). 

According  to  State  v.  Feameter,  12  Wash.  461,  41  Pae.  52,  however,  a  mo- 
tion in  arrest  of  judgment  ia  seasonably  made  after  conviction  on  a 
second  trial,  where  the  jury  disagreed  on  the  first  trial. 

'1  Chitty,  Crim.  Law,  664.  This  is  the  generally  prevalent  rule.  Terri- 
tory V.  Corhett,  3  Mont.  50. 

N.  Y.  Code  Crim.  Proc.  {  460,  provides  that  "the  motion  must  be  made  be- 
fore or  at  the  time  when  the  defendant  is  called  for  judgment.  If  made 
before,  it  must  be  on  notice  to  the  district  attorney  or  in  his  presence." 

A  motion  in  arrest  of  judgment^  made  after  default,  but  before  the  entry 
of  judgment)  is  within  the  meaning  of  Mass.  Pub.  Stat^  chap.  214,  S  27, 
providing  that  ''no  motion  in  arrest  of  judgment  shall  be  allowed  for  a 
cause  existing  before  verdict,  unless  the  same  affects  the  jurisdiction  of 
the  court,"  as  that  statute  does  not  require  a  verdict  to  have  been  ren- 
dered in  order  to  make  it  applicable.  Com.  v.  Swain,  160  Mass.  354»  35 
N.  £.  862;  Com.  v.  Melville,  160  Mass.  307,  35  N.  K  863. 

A  motion  in  arrest  of  judgment  cannot  be  filed  in  a  criminal  case  in  the 
supreme  court  of  Vermont.    State  v.  O'lfeilt  66  Vt.  356,  20  Atl.  S76b 

2.  Power  of  court. 

The  court  may  arrest  judgment  on  its  awn  motion  and  without 
application  therefor,^ 

*Youngcr  v.  State,  37  Ark.  116  (holding  that  the  court  ought  to  do  so 
where  conviction  is  founded  on  a  defective  indictment) ;  N.  Y.  Code 
Crim.  Proc  {  468. 
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S.  Oronndk 

A  motion  to  arrest  judgment  mnst  be  founded  on  some  funda- 
mental defect  in  the  indictment^  The  defect  must  appear  from  the 
record  itself.^  Evidence  extrinsic  to  the  record  cannot  be  received* 
even  though  such  evidence  was  given  on  the  trial.^ 

*8taie  v.  Qodfrey,  24  Me.  232,  41  Am.  Dec.  382  (holding  that  the  indict- 
meot  18  not  aided  by  verdict,  where  all  the  facts  alleged,  if  true,  oon- 
Btitute  no  offense) ;  State  ▼.  Smith,  12  Mont  378,  30  Pac.  679  (holding 
that  lack  of  legal  authority  in  the  prosecuting  attorney  to  make  and  file 
an  information  is  not  ground  for  arrest  of  judgment,  under  Mont 
Comp.  Stat.  div.  3,  S  357,  limiting  such  grounds  to  lack  of  legal  authori- 
ty in  a  grand  jury  to  find  an  indictment  and  failure  of  the  facts  stated 
to  constitute  a  public  offense) ;  United  States  v.  Qoggin^  0  Biss.  269,  1 
Fed.  49  (so  far  as  this  case  seems  to  sanction  the  rule  that  any  objec- 
tion good  on  demurrer  is  fatal  in  arrest^  it  is  too  broad,  for  some  de- 
fects are  cured  by  verdict) ;  Cam.  v.  Sviinney,  1  Va.  Cas.  146,  5  Am. 
Dec.  512  (holding  failure  of  indictment  sufficiently  to  charge  statutory 
crime  sufficiently  good  ground) ;  Hogan  v.  State  (Fla.)  28  So.  763 
(holding  that  judgment  should  be  arrested  when  the  verdict  finds  the 
accused  guilty  of  an  offense  not  charged  or  included  in  the  charge  made 
in  the  indictment) ;  HaU  v.  State  (Tex.  Crim.  App.)  38  S.  W.  996  (hold- 
ing that  judgment  should  be  arrested  where  the  indictment  shows  that 
the  offense  was  committed  subsequent  to  its  presentment) ;  State  v. 
Morey,  2  Wis.  494,  60  Am.  Dec  439  (uncertainty  of  indictment  held 
sufficient  ground).  And  see  State  v.  Holder,  2  McCord  L.  377,  13  Am. 
Dee.  738,  to  same  effect 

But  mere  defects  or  uncertainties  in  a  criminal  pleading,  or  the  imperfect 
statement  of  an  essential  elonent  of  a  public  offense  in  an  indictment 
therefor,  will  not  sustain  a  motion  in  arrest  of  judgment  State  v. 
Arnold,  146  Ind.  651,  660,  42  N.  E.  1095,  43  N.  E.  871.  To  the  same 
effect,  see  Jones  v.  State,  32  Tex.  Oim.  Rep.  108,  22  S.  W.  149  (where 
the  indictment  failed  to  allege  that  it  was  presented  in  court) ;  People 
V.  Taylor,  119  Cal.  113,  51  Pac  37,  638  (where  the  information  failed  to 
allege  that  the  acts  alleged  to  constitute  the  burglary  were  done  ''con- 
trary  to  the  force  and  effect  of  the  statute  in  such  case  made  and  pro- 
vided") ;  State  y.  Bildstein,  44  La.  Ann.  778,  11  So.  37  (where  the  in- 
dictment was  not  wholly  written). 

And  State  v.  Dunn,  109  N.  C.  839,  13  S.  E.  881,  holds  that  a  motion  in  ar- 
rest of  judgment  upon  an  indictment,  for  a  defect  therein,  must  be  de- 
nied where  the  indictment  charges  any  offense,  although  not  the  one  in- 
tended. 

U.  S.  Rev.  Stat,  f  1025,  provides  that  no  "defect  or  imperfection  in  matter 
of  form  only  which  shall  not  tend  to  the  prejudice  of  the  defendant  is 
available"    Applied  in  United  States  y.  Chase,  27  Fed.  807. 

Under  N.  Y.  Code  Crim.  Proc  SI  331,  467,  only  two  objections  are  avail- 
able: (1)  To  the  jurisdiction  of  the  court  over  the  subject  of  the  in- 
dictment; (2)  that  the  facts  stated  do  not  constitute  a  crime.    PeopU 
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▼.  Kelly,  94  K.  Y.  526;  People  v.  Buddensieck,  103  N.  Y.  487,  57  Am. 
Rep.  706,  9  N.  £.  44.  And  see  People  v.  Knatt,  156  N.  Y.  302,  50  N.  £. 
835,  Reversing  10  App.  Div.  628,  46  N.  Y.  Siipp.  1098,  holding  that  the 
objection  that  the  court  in  which  an  indictment  was  found,  and  the 
court  in  which  it  was  tried,  had  no  juriadiction  of  the  offense  charged, 
may  be  properly  raised  under  S  331,  at  the  trial,  or  by  motion  in  arrest 
of  judgment  after  the  trial. 

United  Statee  ▼.  Gale,  100  U.  &  65,  27  L.  ed.  857,  3  Sup.  Ct.  Rep.  1,  holds 
that  the  objection  that  persons  have  been  improperly  excluded  from 
serving  on  the  grand  jury  under  an  unconstitutional  law  is  not  avail- 
able. 

And  Teal  ▼.  State,  22  Ga.  75,  68  Am.  Dec.  482,  holds  that  failure  to  read 
the  indictment  at  the  trial  does  not  affect  the  "real  merits'*  within  the 
Georgia  statute.  And  in  Ratteree  v.  State,  77  Ga.  774,  it  is  held  that 
under  the  liberal  system  of  pleading  in  Georgia,  a  motion  in  arrest  of 
judgment  may  be  overruled  although  the  accusation  does  not  set  forth 
the  offense  in  the  terms  and  language  of  the  Code,  if  it  states  it  so  dis- 
tinctly that  the  jury  may  understand  it. 

United  States  v.  McKee,  4  Dill.  1,  Fed.  Gas.  No.  15,688,  holds  that  the  ob- 
jection that  trial  was  had  on  copy  of  indictment  instead  of  original, 
without  objection  at  trial,  is  not  available. 

Com.  v.  Fagan,  15  Gray,  104,  holds  erasures  and  interlineations  in  indict- 
ment, though  not  noted,  and  the  use  of  the  abbreviation  "sd"  for  "said," 
not  available. 

Com.  y.  Butler,  1  Allen,  4,  holds  a  misnomer  not  available. 

Case  V.  People,  6  Abb.  N.  0.  151,  and  Cotmer  v.  State,  25  Ga.  515,  71  Am. 
Dec.  184,  hold  that  variance  between  indictment  and  evidence  is  not 
available. 

State  V.  Bledsoe,  47  Ark.  233,  I  8.  W.  140,  holds  that  defect  of  proof  on 
trial  is  not  available. 

Alexander  v.  Com.  105  Pa.  1,  holds  that  the  objection  that  jury  separated 
at  adjournment  is  not  available. 

In  Indiana  a  motion  in  arrest  of  judgment  cannot  be  granted  under  the 
statute  authorizing  such  a  motion  to  be  made  only  for  want  of  juris- 
diction and  wsnt  of  sufficient  facts,  because  a  count  for  murder  is 
joined  in  the  indictment  with  a  count  for  voluntary  manslaughter. 
Siberry  v.  State,  140  Ind.  684,  39  K.  E.  036,  47  N.  E.  458. 

And  in  South  Dakota,  where  defendant  appears  generally  to  a  complaint 
charging  a  violation  on  divers  days  of  a  city  ordinance  with  respect  to 
nuisance,  after  a  verdict  of  guilty,  a  motion  in  arrest  of  judgment  on 
the  ground  that  several  offenses  are  charged  in  the  complaint,  treating 
the  prosecution  as  a  criminal  action,  comes  too  late,  as  the  defect  is  de- 
murrable under  Dak.  Comp.  Laws,  f  7292,  providing  that  the  joinder  of 
offenses  in  an  indictment  is  ground  of  demurrer,  and  under  S  7452  such 
a  defect  is  not  ground  for  motion  in  arrest  after  the  right  to  take  ad- 
vantage of  it  by  demurrer  has  been  waived.  Lead  v.  Klatt,  13  S.  D. 
140,  82  N.  W.  301. 

In  Washington  a  statute  (2  Ballinger's  Anno.  Codes  &  Statutes,  {  6067) 
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provides  that  arrest  of  judgment  in  a  criminal  ease  may  be  had  on  the 
^^round  that  the  grand  jury  had  no  authority  to  inquire  into  the  off  ease 
charged,  by  reason  of  its  not  being  within  the  jurisdiction  of  the  court, 
or  that  the  facts  stated  did  not  constitute  a  crime  or  misdemeanor;  but 
judgment  will  not  be  arrested  on  the  ground  that  defendant  was  exam- 
ined before  the  grand  jury,  and  not  informed  that  his  evidence  would 
be  used  against  him,  where  the  court  had  jurisdiction,  and  the  indict- 
ment sufficiently  stated  a  crime.  State  v.  Hyde,  22  Wash.  561,  61  Pac. 
719. 

In  North  I>akota  a  motion  in  arrest  of  judgment  in  a  criminal  action,  made 
on  grounds  not  mentioned  in  Rev.  Codes  1899,  §  8275,  is  properly  over- 
ruled.   State  V.  Montgomery,  9  N.  D.  405,  83  N.  W.  873. 

"Where  a  judgment  rendered  has  been  reversed,  and  a  new  trial  is  had 
upon  the  same  indictment  in  the  same  courts  the  entire  proceedings  con- 
stitute one  record,  and  a  motion  in  arrest  of  judgment  on  the  ground  of 
a  former  acquittal  of  a  higher  offense  charged  in  the  indictment  is  good, 
where  such  delect  appears  on  the  record  so  considered.  Oolding  v. 
State,  31  Fla.  262,  12  So.  525;  People  v.  Chaves,  122  Cal.  134,  54  Pac. 
596;  Smith  v.  State,  29  Fla.  408,  10  So.  894;  Herron  v.  State,  93  Ga. 
554,  19  S.  E.  243;  State  v.  Davis,  126  N.  C.  1007,  35  S.  E.  464;  State 
V.  Warner,  69  Vt.  30,  37  Atl.  246;  Gray  v.  Com.  92  Va.  772,  22  S.  E. 
S58;  State  v.  Martin,  38  W.  Va.  568,  18  8.  E.  748;  Barnard  v.  State,  88 
Wis,  656,  60  N.  W.  1058. 

According  to  Henning  v.  State,  106  Ind.  386,  55  Am.  Rep.  756,  6  N.  E.  803, 
the  clerk's  minutes  of  the  manner  in  which  the  members  of  the  grand 
jury  were  selected  is  not  part  of  the  record  within  this  rule;  but  the  re- 
citals of  the  indictment,  the  indorsement  on  it,  and  the  copies  of  the 
record  entries  are. 

•Busey  v.  State,  85  Md.  115,  36  Atl.  257;  State  v.  Eaves,  106  N.  G.  752,  8 
L.  R.  A.  259,  11  S.  K  370;  Com.  v.  Bromn,  150  Mass.  334,  23  N.  £.  98; 
Cooper  V.  State,  88  Ala,  107,  7  So.  47 ;  King  v.  State,  91  Tenn.  617,  20 
S.  W.  169;  State  v.  Carver,  49  Me.  588,  77  Am.  Dec.  275  (objection  that 
the  grand  jury  were  not  l^;ally  drawn  not  available  because  requiring 
extrinsic  proof) ;  People  v.  Johnson,  71  Cal.  384,  12  Pac  261  (holding 
that  under  GaL  Pen.  Code,  Sf  1004,  1185,  the  defects  must  appear  on 
the  face  of  the  indictment) ;  People  v.  Kelly,  94  N.  Y.  526  (holding  that 
before  and  since  the  adoption  of  the  New  York  Criminal  Code  a  motion 
to  arrest  could  not  be  made  save  for  defects  appearing  upon  the  record ) ; 
State  V.  Crawford,  32  La.  Ann.  526;  State  v.  Cr eight,  1  Brev.  169,  2  Am. 
Dec  656  (hende  an  objection  that  the  indictment  was  amended  after 
the  bill  was  found  is  not  available  because  it  requires  extrinsic  proof) ; 
State  V.  Bledsoe,  47  Ark.  233,  1  S.  W.  149. 

7hat  one  of  the  grand  jurors  by  whom  an  indictment  was  found  under  Fla. 
act  June  8,  1891,  was  not  a  competent  grand  juror,  is  waived  by  not 
pleading  the  fact  in  abatements  It  is  insufficient  to  take  the  objection 
by  motion  in  arrest  of  judgment  supported  by  affidavit.  Reynolds  v. 
StaU,  33  Fla.  301,  14  So.  723. 

*Jaooboics1cy  v.  People,  6  Hun,  624,  Affirmed  in  64  N.  Y.  659. 
Abb.  Cb.— 47. 
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As  ordsr  dating  th%  moiloa  li  appealaUe  wHUn  |  517  of  the  New  York 
Coda  of  Griniiial  Prooednre.  People  r.  Borh^  I  N.  Y.  Crim.  Rep.  393. 
The  dedsion  In  the  ume  cue,  06  N.  Y.  188,  R«7cniiig  31  Hon,  360,  does 
not  involTe  this  iiueetioiu 

A.  One  or  more  {ood  eoiutf. 

If  there  is  a  good  count  which  will  sustain  the  judgment,  judg- 
ment cannot  be  arrested  because  others  maj  be  bad.^ 

^United  Biatee  r,  Patierean^  6  McLean,  466,  Fed.  Cas.  No.  16,011. 

A  motion  in  arrest  of  judgment  upon  a  special  verdict  of  "guilty  of  assault 
with  intent  to  kill,"  under  an  indictment  charging  in  the  first  count  an 
assault  with  intent  to  murder^  maim,  and  kill,  and  in  the  second  count 
an  assault  and  battery,  should  be  sustained  as  to  the  second  count, 
where  a  nolle  proeequi  of  the  intent  to  kiO  has  not  been  entered;  but 
the  verdict  cures  the  duplicity  in  the  first  count,  and  judgment  may  be 
entered  thereon.    Btate  ▼.  Leaviiit  87  Me.  72,  32  AtL  787. 


XLVIIL— MOTION  FOR  NEW  TEIAL. 

1.  Right  of  the  accused.  4.  When  to  move. 

2.  Power  of  the  court.  6.  Presence  of  the  accused. 

3.  Several  defendants.  6.  Cross-examining  an  afl&ant. 


1.  Sight  of  the  accused. 

The  accused  has  a  right  before  sentence  to  be  heard  by  tie  court 
by  way  of  motion  for  a  new  trial.^ 

'OftitM  V.  state,  40  Wis.  416,  6  N.  W.  834.    The  reason  assigned  is  that  he 
haa  a  right  to  the  judgment  of  the  court,  as  weU  as  that  of  the  jury. 

2.  Power  of  the  court. 

A  court  of  general  jurisdiction  has  inherent  power,  in  the  absence 
of  statute,  to  grant  a  new  trial  on  motion,  in  cases  of  misdemeanor, 
if  satisfied  that  justice  has  not  been  done.* 

The  power  of  a  court  of  inferior  or  limited  jurisdiction,  and  of 
any  court  in  case  of  felony,  depends  upon  statute.* 

*Appo  V.  People,  20  N.  Y.  631,  660;  2  Thompson,  Trials^  p.  2060. 

•The  New  York  statute  is  N.  Y.  Code  Crim.  Proc.  S  466.    See  also  United 

States  V.  Macomb,  5  McLean,  286,  Fed.  Cas.  No.  15,702;  United  Statee^ 

V.  Williame,  1  Cliflf.  5  Fed.  Cas.  No.  16,707. 
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8.  Several  defendants. 

One  of  several  defendants  may  move  for  a  new  trial,  irrespective 
of  the  others.* 

A  motion  on  behalf  of  several,  granted  as  to  one,  may  be  denied 
as  to  the  others,^  except  in  cases  of  conspiracy.* 

Wutcher  v.  State,  16  Neb.  30,  19  N.  W.  612.  So  far  as  this  case  holds  that 
an  application  on  behalf  of  several  must  be  granted  as  to  aU  or  nonei  it 
is  not  consistent  with  the  weight  of  authority. 

'Kemp  V.  Com.  18  Gratt.  9G9;  Sehom  v.  State^  51  Ga.  164. 

^Queen  v.  Qompertz,  9  Q.  B.  824. 

4.  When  to  move. 

In  the  absence  of  statute,^  a  motion  for  new  trial  must  be  made 
before  the  expiration  of  the  term  at  which  the  trial  is  had  f  and  it  is 
too  late  after  judgment^  or  after  making  motion  in  arrest  of  judg- 
ment* 

But  the  court  in  its  discretion  may,  before  the  expiration  of  the 
term,  open  judgment  to  allow  the  motion  to  be  made,  or  may  give 
leave  to  argue  a  motion  for  new  trial  before  the  decision  of  a  motion 
in  arrest  simultaneously  made.* 

*Iii  BfisBouri  a  statute  (Rev.  Stat.  1889,  S  4270)  requires  such  motions  to  be 
made  within  four  days  after  verdict ;  and  a  motion  filed  more  than  four 
days  after  verdict  is  a  nullity.  State  v.  Maddow,  153  Mo.  471,  55  S.  W. 
72. 

And  in  Wyoming  a  statute  (Rev.  Stat.  S  5416)  provides  that  application 
for  a  new  trial  shall  be  by  motion,  which  shall  be  filed  within  three  days 
after  verdict  is  rendered,  unless  additional  time  be  granted  by  the  court. 
And  where  defendant  has  failed  to  file  his  motion  for  a  new  trial  within 
three  days  after  the  rendition  of  the  verdict,  an  assignment  of  error 
based  on  the  court's  refusal  to  grant  a  new  trial  will  not  be  considered 
on  appeal.    Casteel  v.  State  (Wyo.)  62  Pac  348. 

*Cohb  V.  State,  78  Ga«  801,  3  S.  E.  628;  State  v.  Kinsaula,  126  N.  C.  1095, 
36  S.  E.  31. 

'People  V.  Bradner,  107  N.  Y.  1,  13  N.  E.  87  (under  Code  Grim.  Proc.  § 
466).  People  v.  Hovey,  30  Hun,  354;  Ex  parte  Holmes,  21  Neb.  324, 
32  N.  W.  69  (under  Neb.  Crim.  Code,  8  490). 

^United  States  v.  Simmons,  14  Blatchf.  473,  Fed.  Cas.  No.  16,289.  If  made 
before  Judgment,  it  can  be  heard  after  judgment.  Territory  v.  Cor- 
lett,  3  Mont.  50.    See  also  State  v.  Hoyt,  46  Conn.  330. 

'United  States  v.  Simmor^,  14  Blatchf.  473,  Fed.  Cas.  No.  16,289.  For 
conflicting  decisions  in  civil  cases  on  the  relations  between  motion  in  ar- 
rest and  motion  for  new  trial,  see  2  Thompson,  Trials,  p.  2063. 
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5.  Pteience  of  the  aoonsed. 

In  felony  the  accused  has  a  right  to  be  present  on  the  argnment  of 
a  motion  for  a  nefw  trial,  M^hen  made  as  matter  of  right.^ 

^The  authorities  are  conflicting,  some  holding  that  the  right  docs  not  extend 
^  to  motions  after  verdict,  others  holding  that  it  continues  until  final 
judgment.  See,  for  the  general  principle,  ante,  Division  V.  Compare 
Bond  V.  Com.  83  Va.  581,  3  S.  E.  149;  Bonardo  v.  People,  182  HI.  411, 
55  X.  R  619;  WilUams  v.  State  (Ha.)  27  So.  869;  Territory  v.  Cheno- 
uUh,  3  N.  M.  318,  5  Pac.  532;  Com,  t.  Coetello,  121  Mass.  371,  23  Am. 
Rep.  277;  ZAllard  v.  State,  151  Ind.  322,  50  N.  E.  383;  State  v.  Clark, 
32  La.  Ann.  558;  Bimp9on  v.  State,  56  Miss.  297;  Davis  y.  State,  51  Neb. 
301,  70  K.  W.  984;  People  v.  Ormeby,  48  Mich.  494,  12  N.  W.  671;  State 
V,  Hoffman,  78  Mo.  256. 
Where  the  motion  was  denied  on  the  ground  that  the  accused  had  fled,  his 
■ubsequent  recapture  was  ground  for  mandamus  to  compel  the  allow- 
ance of  exoeptiona.    Monyhan  r.  State  (Ohio)  5  Week.  L.  BulL  395. 

6.  Cross-examining  an  aiBant. 

The  court  may  send  for  and  personally  examine  a  witness  who 
has  made  an  affidavit  in  support  of  the  motion.^ 

^OlidetoeU  v.  State,  15  Lea,  133.  Compare  United  States  y,  Angney,  6  Mack- 
ey,  66. 

But  the  New  York  statute  (Code  Crim.  Proc  S  465)  providing  that  on  ap- 
plications for  new  trial  on  the  ground  of  newly  discovered  evidence,  the 
court  can  compel  the  personal  appearance  of  parties  for  the  purpose  of 
personal  examination  and  cross-examination  under  oath  "upon  the  con- 
tents of  the  affidavits  which  they  subscribed,"  does  not  empower  a  court 
to  compel  the  appearance  of  persons  for  examination  who  have  not  sworn 
to  affidavits  presented  on  the  motion  for  new  trial.  People  v.  Moore, 
29  Miac.  574,  G2  K.  Y.  8upp.  252. 


XLIX.— SENTENCE. 

1.  By  whom  pronounced.  8.  Suggestion  of  present  mental  inea- 

2.  Time  when.  pacity. 

3.  Presence  of  the  accused.  0.  Suspending  sentence. 

4.  Presence  of  the  indictment.  10.  Irresponsive  or  insufficient  verdict. 
6.  Pendency  of  motion  for  new  triaL  11.  Effect  of  several  counts. 

6.  Asking  accused  why  not.  12.  —  same  transaction  charged  in  dif- 

7.  Clerk  may  put  the  question.  ferent  ways. 
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13.  -—  inconsistent  counts.  20.  Becapture  after  escape. 

14.  Separate  verdict.  21.  Date    for    commencing    impriscn- 

15.  Evidence  in  mitigation.  ment. 

16.  Sentence  must  be  complete.  22.  — after  subsisting  sentence. 

17.  Less  than  full  penalty.  23.  Excessive  sentences. 

18.  Hard  labor.  24.  Fine  against  joint  defendants. 

19.  Accused    already    under  previous      25.  Cumulative  sentences. 

sentence.  26.  Amending  sentence. 

1.  By  whom  pronounced. 

Sentence  may  be  prononnced  by  one  of  the  several  judges  before 
whom  the  trial  was  had,^  or  by  the  successor  in  office  of  the  trial 
judge,  in  case  of  the  omission  of  the  trial  judge  to  pronoimce  it* 
But  a  sentence  imposed  after  the  court  pronouncing  the  same  has 
been  abolished  by  an  act  of  the  legislature  cannot  be  allowed  to 
stand.* 

^United  States  v.  Gordon,  6  Blatchf.  18,  Fed.  Cas.  No.  15,231. 

'Pegalow  v.  Btaie,  20  Wis.  61,  holding  that  a  successor  in  office  had  such 
power  at  common  law.  Compare  Weaver  v.  People,  33  Mich.  296,  hold- 
ing that  where  the  law  fixes  a  maximum  but  not  a  minimum  punish- 
ment, and  Judgment  has  been  suspended  because  the  trial  judge  thinks 
that  punishment  ought  not  to  be  imposed,  the  accused  cannot  be  subse- 
quently sentenced  by  another  judge,  although  another  judge  may  sen- 
tence in  case  of  mere  omission. 

As  to  constitutional  power  to  change  the  judge,  see  People  v.  Bork,  06  K. 
Y.  188. 

^Gorman  v.  People,  17  Colo.  506^  31  Pac.  335. 

2.  Time  when. 

A  statutory  provision  requiring  sentence  to  be  passed  within  a 
specified  time  after  verdict,^  or  requiring  a  specified  time  to  elapse 
before  sentence,*  may  be  waived  by  the  prisoner. 

^People  V.  Everhardt,  104  N.  Y.  591,  11  N.  E.  62,  Affirming  5  N.  Y.  Crim. 
Rep.  91. 

^People  V.  Rohinaont  46  Cal.  94. 

3.  Presence  of  the  accuBed. 

It  is  error  in  felonies  to  pronounce  sentence  in  the  absence  of  the 
accused.*  It  is  discretionary  to  do  so  in  misdemeanors  involving 
a  fine  or  pecuniary  penalty.* 

^Dunn  V.  Com.  6  Pa.  384  (holding  it  error  where  the  record  on  appeal  did 
not  affirmatively  show  that  the  defendant  was  personally  present  when 
sentence  was  pronounced) ;  Safford  v.  People,  I  Park.  Crim.  Bep.  474 
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(to  tame  effect) ;  State  r.  MeClain,  156  Mo.  09,  56  &  W.  731;  Ketl§ 
T.  State,  3  Smedee  &  M.  518;  Hamilton  v.  Com.  16  Pa.  129;  CUbwn  ▼. 
State,  39  Ala.  693;  Graham  y.  State,  40  Ala.  659;  People  T. 
lVificfc«Ii,  7  Cow.  525  (where,  upon  a  conviction  for  perjury,  the  defend- 
ant was  not  personallj  present  before  the  court  to  be  sentenced,  being 
out  on  bail,  the  court  refused  to  render  judgment) . 

It  seems  that  it  is  not  error  to  sentence  in  the  absence  of  the  accused,  if 
such  absence  is  voluntary.    Lynch  t.  Com.  88  Pa.  189,  32  Am.  Rep.  445 
(misdemeanor) ;  Middlebrook  v.  State,  43  Conn.  257,  21  Am.  Rep.  650 
(contempt  of  court) ;  Harris  ▼.  People,  138  Rl.  63,  27  N.  £.  706. 

*Son  y.  People,  12  Wend.  344;  E9  parte  Tracy,  25  Vt  93;  Com.  ▼.  Crump,  I 
Va.  Cas.  172. 

K.  Y.  Code  Crim.  Proc  §  473,  provides  that  "for  the  purpose  of  judgment, 
if  the  conviction  be  for  a  felony,  the  defendant  must  be  personally  pres- 
ent; if  it  be  for  a  misdemeanor,  judgment  may  be  pronounced  in  his  ab- 
sence." 

In  Virginia  the  rule  of  the  common  law,  that  judgment  for  corporal  pun- 
ishment can  be  pronounced  only  when  the  defendant  is  personally  pres- 
ent, is  displaced  by  Va.  Code,  I  4076,  providing  that  no  capiat  to  hear 
judgment  shall  be  necessary  in  any  prosecution  for  a  misdemeanor,  but 
the  court  may  proceed  to  judgment  in  the  absence  of  the  accused,  and  if 
such  judgment  requires  confinement  in  jail  the  court  may  make  such  or- 
der as  may  be  necessary  for  the  arrest  of  the  person  against  whom  such 
judgment  is,  and  for  the  execution  thereof.  Shifiett  y.  Com.  90  Va.  386, 
18  a  £.  838. 

State  Y.  Campbell,  42  W.  Va.  246,  24  8.  E.  875,  holds  that  although  a  de- 
fendant charged  with  a  misdemeanor  punishable  by  imprisonment  may 
appear  by  counsel,  judgment  of  imprisonment  cannot  be  rendered  imlf^ff 
the  defendant  is  present  at  its  rendition. 

4  Presence  of  the  indictment. 

It  is  not  indispensable  that  the  original  indictment  shonid  be 
before  the  court  If  lost  or  destroyed  without  fault  of  the  prosecu- 
tion, its  place  may  be  supplied  by  a  copy.* 

^Mount  V.  state,  14  Ohio,  295,  45  Am.  Dec.  542. 

5.  Pendency  of  motion  for  new  trial. 

The  pendency  of  a  motion  for  new  trial  does  not  suspend  the  power 
of  the  court  to  pass  sentence.* 

^State  ▼.  Hoyi,  47  Corm.  518,  36  Am.  Rep.  89. 

And  a  sentence  pronounced  after  overruling  a  moUon  for  a  new  trial  is  not 
invalidated  by  subsequently  entertaining  and  denying  another  motion 
for  a  new  trial.    Fletcher  v.  State,  37  Tex.  Crim.  Rep.  193,  39  S.  W.  116. 

In  Com.  V.  Broton,  167  Mass.  144,  45  N.  £.  1,  it  is  held  that  Mass.  Stat. 
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1885,  chap.  460,  authoriziog  the  court  to  impose  sentenoe  notwithstancU 
lag  defendant's  exceptions^  is  constitutionaL 

6.  Aflldiig  accused  why  not 

When  sent^ice  is  about  to  be  pronounced  the  accused  must  be 
given  opportunity  to  say  why  it  should  not  be  pronoimced.^ 

'The  reason  is  that  he  must  have  opx>ortunity  to  move  for  a  new  trial,  or 
in  arrest  of  judgment,  or  both,  or  suggest  his  present  mental  incapacity; 
and  that  even  if  he  does  not  wish  to  do  so,  he  is  entitled  to  notice  of 
what  is  about  to  be  done. 

There  is  much  conflict  of  authority  as  to  whether  the  omission  of  the  ques- 
tion is  necessarily  error.  That  it  is  essential  in  all  felonies,  see  Croker 
y.  State,  47  Ala.  63;  Mullen  t.  State,  45  Ala.  43,  6  Am.  Rep.  691;  Saf- 
ford  V.  People,  1  Park.  Crim.  Rep.  474;  Dent  ▼.  People,  46  How.  Pr.  264; 
MoCue  ▼.  Com,  78  Pa.  185,  21  Am.  Rep.  7;  Oraham  Y.  People,  63  Barb. 
469. 

That  it  is  essential  in  capital  cases  only,  see  Jones  v.  State,  51  Miss.  718, 
24  Am.  Rep.  658;  Bresaler  y.  People,  117  lU.  422,  8  N.  E.  62  (holding  it 
not  to  be  necessary  in  minor  felonies;  refusing  to  rule  as  to  capital 
cases) ;  State  y.  Taylor,  27  La.  Ann.  393,  21  Am.  Rep.  561;  Turner  y. 
United  States,  13  C.  C.  A.  443,  30  U.  S.  App.  108,  66  Fed.  287  (not  nec- 
essary in  misdemeanor  cases). 

That  this  omission,  even  in  capital  cases,  is  not  error,  see  State  v.  Smith,  33 
La.  Ann.  1414;  Warner  v.  State,  56  N.  J.  L.  686,  29  Atl.  505;  State  v. 
Uoyt,  47  Conn.  518,  36  Am.  Rep.  89  (where  actual  motion  in  arrest  was 
made).  Especially  if  it  appears  from  the  record  {Territory  v.  Wehh, 
2  N.  M.  147),  or  by  his  having  moved  in  arrest  or  for  new  trial  {State 
V.  Johnson,  67  N.  C.  55;  Lillard  v.  State,  151  Ind.  322,  50  N.  E.  383; 
State  y.  Hoyt,  47  Conn.  518,  36  Am.  Rep.  89),  that  he  knew  what  his 
Tights  were.  And  that  the  omission  to  do  so  is  not  ground  for  reversal 
in  any  case,  see  OUlespie  v.  People,  176  HI.  238,  52  N.  E.  250. 

But  the  better  opinion  is  that  omission  will  not  necessitate  new  trial,  but 
only  resentence.    See  infra,  I  26. 

7.  Clerk  may  put  the  question. 

It  is  not  necessary  for  the  judge  personally  to  ask  the  accused 
why  sentence  should  not  be  pronounced.  The  clerk  of  the  court 
may,  and  generally  does,  put  the  question.^ 

^Btate  r.  Ross,  32  La.  Ann.  854. 

8.  Suggestion  of  present  mental  incapacity. 

In  the  absence  of  statute,*  a  suggestion  or  plea  of  present  insanity 
interposed  after  verdict  as  a  reason  why  sentence  should  not  be  pro- 
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nounced  does  not  require  trial  by  jxnjy  but  may  be  determined  hj 
the  court* 

But  the  court  may  in  its  discretion  call  in  a  jury  to  determine  the 
question** 

'In  Georgia  a  statute  (Code,  ii  4666,  4666o)  provides  thaA  "if,  after  any 
oonTict  shall  have  been  sentenced  to  the  punishment  of  death,  he  shall 
become  insane,  the  sheriff  of  the  county,  with  concurrence  and  assist- 
ance of  the  ordinary  thereof  shall  summon  a  jury  of  twelve  m«i  to  in- 
quire into  such  insanity;  and  if  it  be  found,  by  the  inquisition  of  such 
jury,  that  such  convict  is  insane,  the  sheriff  shaU  suspend  the  execution 
of  the  sentence  directing  the  death  of  such  convict,  and  make  report  of 
the  said  inquisition  and  suspension  of  execution  to  the  presiding  judge 
of  the  district,  who  shaU  cause  the  same  to  be  entered  on  the  minutes 
of  the  superior  court  of  the  county  where  the  conviction  was  had;"  and 
that  "when  any  person  shall,  after  conviction  of  a  capital  crime,  become 
insane,  and  shall  be  so  declared  in  accordance  with  the  provisions  of  I 
4666  of  the  Code,  it  shall  be  the  duty  of  the  judge  to  certify  the  fact, 
and  the  said  convict  shaU  be  received  into  the  limatic  asylum,  there  to 
be  safely  and  securely  kept,  and  treated  as  other  adjudged  insane  per- 
sons." The  words  "after  conviction"  in  t  4666a  are  not  to  be  construed 
as  limited  to  persons  who  have  been  sentenced  by  the  preceding  section 
on  the  subject,  which  prescribes  an  investigation  after  a  convict  has  been 
sentenced,  yoblea  v.  Georgia,  168  U.  S.  398,  42  L.  ed.  515,  18  Sup.  Ct. 
Rep.  87,  100  Ga.  554,  38  L.  R.  A.  577,  28  S.  E.  68. 

'Laroa  v.  Com.  84  Pa.  200,  211;  Bonds  v.  State,  Mart.  &  Y.  143,  17  Am. 
Dec.  795.  And  for  a  full  review  of  the  authorities  on  this  question,  see 
note  to  Baughn  v.  State  (Ga.)  38  L.  R.  A.  577  et  seq. 

In  Com.  V.  Buccieri,  153  Pa.  535,  570,  26  AU.  228,  245,  it  is  held  that  a  plea 
of  present  insanity  interposed  by  one  convicted  of  murder,  when  called 
for  sentence,  not  corroborated  in  any  manner  by  affidavit  or  statement 
of  any  specific  fact,  is  properly  disregarded,  in  the  absence  of  anything 
to  raise  a  doubt  in  the  mind  of  the  court  as  to  the  sanity  of  the  pris- 
oner. 

*Bonds  v.  State,  Mart.  &  Y.  143,  17  Am.  Dec.  795,  above  cited  {dictum  cit- 
ing common-law  authorities). 

Compare  ante.  Division  IX.,  as  to  present  mental  incapacity. 

9.  Suspending  sentence. 

The  court  has  power  to  suspend  sentence  in  its  discretion,  when 
the  interests  of  justice  appear  to  demand  it^ 

^People  V.  Mueller,  4  Crim.  L.  Mag.  725;  People  v.  Graves,  2  N.  Y.  Crim. 

Rep.  123;  People  v.  Harrington,  15  Abb.  N.  C.  161;  Ew  parte  Williams, 

26  Fla.  310,  8  So.  425;  People  ex  rel.  Forsyth  v.  Monroe  County  Court 

of  Sessions,  141  N.  Y.  288,  36  N.  E.  386,  23  L.  R.  A.  856,  with  note  le- 

I  viewing  authorities  (holding  that  a  statute  authorizing  a  court  to  sua- 
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pend  sentence  in  a  eriminal  case  after  conviction  does  not  encroach 
upon  the  constitutional  powers  of  the  executive  to  grant  reprieves  and 
pardons) .  Contra,  People  v.  Morrisette,  20  How.  Pr.  118;  Neal  v.  8tate^ 
104  Ga.  509,  42  L.  R.  A.  100,  30  S.  E.  858;  Re  Markuaon,  5  N.  D.  180, 
64  N.  W.  939;  Be  Wehb,  89  Wis.  364,  27  L.  R,  A.  356,  62  N.  W.  177. 
And  Crane  v.  Btate^  94  Tenn.  86,  98,  28  S.  W.  317,  holds  that  the  sen- 
tence of  one  convicted  of  bigamy  will  not  be  suspended  until  he  can  ap- 
ply for  a  pardon,  under  the  permissive  provisions  of  Mill.  &  V.  (Tenn.) 
Code,  i  6096,  where  his  guilt  is  clearly  shown,  although  he  has  been  a 
quiet,  orderly,  respectable  dtizen  and  valuable  member  of  society  for 
several  years. 

As  to  whether,  and  how  long,  after  suspending  sentence,  the  court  may 
pass  sentence,  compare  People  v.  ReUlyt  53  Mich.  260,  18  N.  W.  849; 
Weaver  v.  People,  33  Mich.  296;  Ex  parte  Williams,  26  Fla.  310,  8  So. 
425;  Biate  v.  Addy,  43  N.  J.  L.  113,  39  Am.  Rep.  547;  People  ew  reZ. 
Smith  V.  Allen,  155  Dl.  61,  41  L.  R.  A.  473,  39  N.  E.  568;  Gibson  v. 
State,  68  Miss.  241,  8  So.  329;  People  ex  rel  Forsyth  v.  Monroe  County^ 
Court  of  Sessions,  141  N.  Y.  288,  23  L.  R.  A.  856,  36  N.  E.  386;  Weber 
▼.  State,  58  Ohio  St.  616,  41  L.  R.  A.  472,  51  N.  E.  116. 


10.  Irresponsive  or  insufficient  verdict. 

A  verdict  which  finds  the  accused  guilty  of  an  act  for  which  he 
cannot  be  punished  under  the  indictment,  or  which  omits  from  its 
findings  any  essential  legal  element  necessary  to  constitute  the  of- 
fense charged,  will  not  sustain  sentence.* 

^Thus,  imder  an  indictment  for  assault  with  intent  to  murder,  a  verdict  of 
guilty  of  an  assault  with  intent  to  commit  manslaaghter  is  a  nullitj 
because  the  statute  does  not  provide  for  such  an  offense.  State  v. 
White,  41  Iowa,  325,  20  Am.  Rep.  602. 

So  is  a  verdict  of  guilty  of  misdemeanor  in  whipping  his  wife.    Mani- 

gault  V.  State,  53  6a.  113. 
So  is  a  verdict  of  guilty  of  an  intent  to  maim.    Allen  v.  State,  52  Ala.  391. 

For  other  illustrations,  see  Wright  v.  People,  33  Mich.  300;  Oibbs  v.  State,. 
34  Tex.  134;  Rhoads  v.  Com.  (Pa.)  4  Cent.  Rep.  725,  6  Atl.  245;  Steph- 
ens V.  State,  56  Ga.  604;  Riflemaker  v.  State,  25  Ohio  St.  395;  0*(7on- 
nell  V.  State,  55  Ga.  191;  State  v.  Da^ns,  20  La.  Ann.  354;  Com.  v.  Call^ 
21  Pick.  509,  32  Am.  Dec.  2S4;  Reg,  v.  York,  1  Den.  G.  G.  335;  State 
V.  Stetcart,  91  N.  G.  566;  State  v.  Brown,  2  N.  G.  (1  Hayw.)  100,  1  Am. 
Dec.  548;  Dyer  v.  Com.  23  Pick.  402;  State  v.  RoUins,  8  K.  H.  550; 
Com.  V.  Adams,  127  Mass.  15. 

11.  Effect  of  several  coiints. 

If,  upon  an  indictment  containing  several  counts,  a  general  ver- 
dict be  rendered,*  or  a  plea  of  guilty  put  in,^  the  accused  may  be 
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sentenced  appropriately  to  either  count  which  is  good,  notwithstand- 
ing the  other  counts  may  be  bad.' 

^People  r.  Dunn,  90  N.  Y.  104,  Revening  27  Hun,  272;  Claasaen  v.  United 
Btatf,  142  U.  8.  140,  35  L.  ecL  966,  12  Sup.  Ct.  Rep.  169. 

^Polinsky  v.  People,  73  N.  Y.  66. 

•United  Btatee  ▼.  Paitenan,  6  McLean,  466,  Fed.  Ca&  No.  16,011]  PeopU 
▼.  Willett,  102  N.  Y.  251,  6  N.  E.  301 ;  Foynet  y.  United  States,  42  a 
C.  A.  84,  101  Fed.  817;  Bvana  v.  United  States,  153  U.  a  584,  38  L.  ed. 
830,  839,  14  Sup.  Ct  Rep.  934,  939. 

In  Re  Tutt,  55  Kan.  705,  41  Pac.  957,  it  was  held  that  a  sentence  of  a  de- 
fendant charged  with  burglary  in  a  freight  car,  under  Kan.  Laws  1871, 
chap.  121,  §  1,  and  with  larceny  under  I  3,  to  confinement  in  the  peniten- 
tiary at  hard  labor  for  five  years,  was  supported  by  a  verdict  finding  him 
guilty  of  burglary  and  larceny  as  charged,  and  fixing  the  value  of  the 
stolen, property  at  $6,  although  the  conviction  for  burglary  was  a  nullity, 
as  the  conviction  of  larceny  under  |  3  was  alone  sufficient  to  support  a 
sentence  not  exceeding  seven  years. 

12.  —  same  transaction  charged  in  different  ways. 

If  an  indictment  charges  in  different  ways,  in  several  counts,  an 
offense  relating  to  the  same  transaction,  a  general  verdict  of  guilty 
will  sustain  a  sentence  of  the  highest  crime  charged.^ 

^Haicker  v.  People,  75  N.  Y.  487. 

In  Oriffen  v.  State,  46  Neb.  282,  64  N.  W.  966,  a  separate  sentence  upon  a 
conviction  under  each  of  two  counts  of  an  information  charging  in  CMie 
count  forgery  of  a  note,  and  in  the  other  uttering  it,  was  held  to  be  er- 
roneous, as  the  two  acts  constitute  but  one  crime. 

So,  in  Re  WaUh,  37  Neb.  454,  55  N.  W.  1075,  it  was  held  that  but  one  pen- 
alty could  be  inflicted  under  an  indictment  charging  the  forgery  of  a 
bank  check  and  the  fraudulent  utterance  of  the  same,  on  a  general  plea 
of  guilty,  as  the  two  counts  charged  but  a  single  offense. 

Compare  Com,  v.  Fitchburg  R,  Co,  120  Mass.  372  (holding  that  if  the  same 
offense  is  charged  as  committed  by  different  means  or  in  different  modes, 
in  various  distinct  counts,  a  general  verdict  of  guilty  upon  the  indict- 
ment is  a  conviction  of  only  one  offense,  and  is  deemed  to  be  on  that 
count  to  which  the  evidence  is  applicable) ;  State  v.  Crank,  2  Bail.  L. 
66,  23  Am.  Dec.  117  (holding  that  under  a  general  verdict  judgment 
may  be  given  on  any  or  all  counts,  according  as  they  may  be  supported 
by  proof).    See  also  State  v.  Smith,  5  Day,  175,  5  Am.  Dec  132. 

13.  —  inconsistent  counts. 

A  general  verdict  of  guilty  upon  an  indictment  containing  incon« 
sistent  counts  will  not  sustain  sentence.^ 

^Com.  ▼.  Baskine,  128  Mass.  60,  holding  that  a  general  verdict  of  guilty; 
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upon  an  indictment  charging  the  defendant  in  one  count  with  larcenj 
of  a  chattel  and  in  another  with  receiving  the  chattel  knowing  it  to  have 
been  stolen,  was  bad  as  inconsistent,  and  could  not  be  cured  by  the  entry 
of  a  noUe  presequi  as  to  the  second  counts  And  Jwmea  v.  Btate,  104 
Ala.  20^  16  So.  94,  holds  that  a  motion  in  arrest  of  judgment  on  a  gen- 
eral verdict  of  guilty  should  be  sustained  where  the  indictment  in  dif- 
ferent coimts  charges  arson  in  the  second  and  third  degrees.  See  also 
Biaie  v.  Johnson,  76  N.  C.  123,  22  Am.  Rep.  666. 

In  Btaie  v.  BoMerman,  54  Conn.  88^  6  Atl.  185,  it  is  held  that  no  objection 
can  be  made  to  a  general  verdict  on  several  counts,  if  a  separate  verdict 
is  not  asked  for. 

But  Biate  v.  Dugan  (N.  J.  L.)  46  Atl.  566,  holds  that  when  counts  in  an 
indictment  are  joined  for  offenses  different^  but  not  positively  repug- 
nanty  and  a  general  verdict  of  guilty  is  rendered,  the  correct  practice 
is  to  sentence  on  the  count  containiug  the  charge  of  the  highest  crime. 

14  Separate  verdict. 

Where  an  indictment  sets  forth  several  counts,  the  jury  may  con- 
vict as  to  some  and  acquit  as  to  others;^  and  where  the  accused  is 
convicted  as  to  one,  and  the  verdict  is  silent  as  to  the  other  counts, 
he  will  be  deemed  to  have  been  acquitted  of  such  counts.^ 

^Com.  V.  Edd8,  14  Gray,  406. 

*8tate  V.  Gannon,  11  Mo.  App.  502;  Btate  v.  Whitton,  68  Mo.  91;  Richards 
V.  Com,  81  Va.  110.  See,  as  to  several  counts  charging  the  same  of- 
fense, supra,  §§  11-13. 

15.  Evidence  in  mitigation. 

Where  the  court  has  a  discretion  as  to  the  punishment  to  be  in- 
flicted, evidence  of  circumstances  material  to  its  exercise  may  be 
received.^ 

^N.  Y.  Code  Crim.  Proc.  §  483.  And  see  People  v.  M'Kay,  122  Cal.  628,  55 
Pac.  594,  where  it  is  held  to  be  discretionary  with  the  court  whether  it 
will. hear  evidence  in  mitigation  of  the  punishment,  under  Cal.  Pen. 
Code,  i  1203. 

The  practice  allows  the  offer  of  evidence  in  mitigation  of  sentence  after 
plea  of  nolo  contendere,  as  well  as  after  plea  of  guilty.  Com,  v.  Horton, 
0  Pick.  206. 

16.  Sentence  must  be  complete. 

The  court  cannot,  on  imposing  a  partial  sentence,  reserve  the 
power  to  impose  the  remainder  of  the  full  sentence  at  a  future  time.* 

^People  V.  Felker,  61  Mich.  110,  27  N.  W.  869. 
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17.  Lets  than  full  penalty. 

The  accused  has  no  right  to  object  that  the  courts  in  sentencing^ 
imposes  a  punishment  less  than  the  full  penalty  allowed  by  law,  if 
not  of  a  different  kind.^ 

^People  Y,  Bauer,  37  Hun,  407;  McQuoid  v.  People,  8  111.  76;  People  Y. 
Rouse,  72  Mich.  69,  40  N.  W.  57.  And  see  State  v.  Arnold,  144  Ind.  651,. 
42  N.  E.  1005,  43  N.  E.  871,  holding  that  the  fact  that  a  verdict  assesses 
less  than  the  minimum  of  imprisofiment  authorized  by  statute  does  not 
render  it  void,  and  the  defendant  waives  the  irregularity  by  failing  to 
object  at  the  proper  time.  Compare  with  Dttton  v.  State,  38  Ohio  St 
586,  holding  that  a  sentence  imposing  a  greater  or  less  fine  or  imprison- 
ment than  a  statute  prescribes  is  error,  but  omitting  either  when  the 
statute  prescribes  both  is  not  ground  for  reversal.  See  also  King  v. 
Bourne,  7  Ad.  &  El.  58.  Error  to  sentence  to  transportation  for  seven 
years  when  the  statute  punishment  was  death. 

18.  Hard  labor. 

The  court  cannot  add  hard  labor  when  the  statute  simply  pre- 
scribes imprisonment-*  Othei-wise  if  the  law  allows  imprisonment 
in  a  prison  where  the  requirement  of  labor  is  lawful.* 

^Haynes  v.  United  States,  42  C.  C.  A.  34,  101  Fed.  817;  Ex  parte  Reynolds,. 
87  Ala.  138,  6  So.  335. 

'Ex  parte  Karstendich,  03  U.  S.  396,  23  L.  ed.  889;  UnUed  States  v.  Prid- 
geon,  153  U.  S.  48,  38  L.  ed.  631, 14  Sup.  Ct.  Rep.  746;  Ex  parte  Maker, 
25  Nev.  422,  62  Pac  1.  And  see  cases  on  both  sides  of  this  question  in 
Hodge  v.  Queen,  5  Crim.  L.  Hag.  391,  404;  and  note  to  Topeka  v.  Bout- 
tcell  (Kan.)  27  L.  R.  A.  593. 

A  sentence  to  state  prison  necessarily  involves  imprisonment  at  hard  labor 
if  the  statute  prescribes  that  mode  of  punishment.  The  sentence  need 
not  express  that  the  prisoner  is  to  be  put  at  hard  labor.  Done  v.  Peo- 
ple, 5  Park.  Crim.  Hep.  364. 

And  a  sentence  which  directs  merely  that  the  convict  "be  confined  and  re- 
strained in  the  state  prison,  conformable  to  the  rules  and  regulations 
thereof,"  for  a  certain  time,  while  it  is  defective  in  form  under  Minn» 
Gen.  Stat.  1894,  S  7402,  requiring  sentences  in  such  cases  to  be  for  con- 
finement at  hard  labor,  it  is  not  so  in  substance,  since  I  7492  provides 
that  every  person  sentenced  to  confinement  in  the  state  prison  shaU  bo 
compelled  to  perform  a  reasonable  amount  of  hard  labor.  State  ex  reU 
Hull  V.  Wolfer,  68  Minn.  465,  71  N.  W.  681. 

In  Kentucky  a  statute  (Gen.  Stat.  chap.  29,  §  2)  allows  the  jury  to  direct 
imprisonment  at  hard  labor  in  case  a  fine  is  not  paid;  but  this  statute 
applies  only  to  misdemeanors,  and  not  to  bribery,  where  as  part  of  the 
punishment  defendant  is  excluded  from  office  and  suffrage.  Eldridge  v. 
Com,  87  Ky.  365,  8  S.  W.  892. 

And  for  a  full  treatment  of  the  question  of  cruel  and  unusual  punishments^ 
see  note  to  State  ex  rel.  Oarvey  v.  Whitaker  (La.)  35  L.  R.  A.  661. 
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19.  Accused  already  under  previous  sentence. 

The  fact  that  defendant  is  already  under  conviction  and  impris- 
onment for  an  unexpired  term  for  the  commission  of  another  crime 
is  no  objection  to  passing  sentence  for  the  offense  of  which  he  is 
now  convicted.^ 

^Thomas  v.  People,  67  N.  Y.  218;  Re  Edtcarda,  43  N.  J.  L.  655,  38  Am.  Rep. 
652,  with  note  by  J.  H.  Stewart. 

So,  a  prisoner  may  be  convicted  of  murder,  and  sentenced  to  be  hanged  for 
a  crime  committed  while  he  was  under  sentence  to  prison  for  life  for  a 
former  murder.    Singleton  v.  State,  71  Miss.  782,  16  So.  295. 

And  a  statement  by  the  court  in  passing  sentence  upon  one  convicted  of  a 
crime,  that  the  sentence  will  begin  at  the  expiration  of  the  sentence  the 
defendant  is  serving  out  at  the  time,  is  harmless^  although  there  is  no 
evidence  that  defendant  has  been  eonvicted  of  another  crime.  King  v. 
State,  32  Tex.  Grim.  Rep.  463,  24  S.  W.  514. 

And  the  term  of  imprisonment  for  the  escape  during  the  first  term  of  an 
accused  convicted  of  two  offenses  and  sentenced  for  two  terms,  the  sec- 
ond to  commence  at  the  expiration  of  the  first,  the  additional  term  to 
commence  from  the  time  he  would  otherwise  have  been  discharged, — 
does  not  commence  to  run  until  he  has  served  out  the  full  term  imposed 
by  the  two  former  judgments.  Ex  parte  Irwin^  88  Cal.  169,  25  Pac. 
1118. 

20.  Secaptnre  after  escape. 

Where  prisoners  escape  after  verdict,  but  before  sentence,  they 
may,  on  recapture  and  proof  of  identity,  be  afterwards  sentenced.* 

^Thurman  ▼.  State,  54  Ark.  120,  15  S.  W.  84.  And  see  note  to  Be  EdtcardSy 
43  N.  J.  L.  555,  38  Am.  Rep.  652,  citing  many  cases. 

And  that  one  sentenced  to  imprisonment  in  jail  has  been  allowed  by  the 
sheriff  to  go  at  large  for  more  than  the  term  for  which  he  was  sen- 
tenced does  not,  under  the  Texas  Code,  entitle  him  to  a  discharge  be- 
cause the  term  has  expired,  but  he  may  be  treated  as  an  escaped  prison- 
er.   Ew  parte  Wyaii,  29  Tex.  App.  398,  16  S.  W.  301. 

And  according  to  Henderson  v.  Jones,  52  Ohio  St.  242,  27  L.  R.  A.  290,  39 
N.  E.  805,  an  escaped  convict  who,  under  another  name,  is  convicted  and 
sentenced  to  the  same  penitentiary  for  another  crime,  may,  at  the  expira- 
tion of  the  latter  sentence,  be  held  to  serve  out  the  remainder  of  his  first 
sentenoa 

The  provisions  of  Kan.  Laws  1891,  chap.  152,  §  28,  that  an  escaped  or  mu- 
tinous convict  shall  be  resentenced  for  the  full  term  for  which  he  was 
originaUy  sentenced,  without  counting  the  time  he  has  been  imprisoned, 
is  unconstitutional  as  not  only  placing  him  twice  in  jeopardy,  but  pun- 
ishing him  twice  for  the  same  offense;  and  also  as  making  the  punish- 
ment depend,  not  on  the  offense  committed,  but  on  the  date  of  the  orig- 
inal sentence.    State  ▼.  Letcin,  53  Kan.  679,  37  Pac  168. 
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81.  Ikte  for  eommeneing  impriioiuiLeal 

Sentence  to  imprisoiunent  must  either  be  for  a  epecified  term,  or 
must  specify  the  date  at  which  it  is  to  conmience.^ 

'See  8tat€  r.  Smith,  10  Ner.  106;  Clifford  y.  State,  30  Md.  575. 

One  calendar  month's  imprisonment,  when  commencing  on  a  day  other  thaxr 
the  first  of  the  month,  dates  from  the  day  of  imprisonment  to  the  eor- 
responding  numerical  day,  less  one,  in  the  next  month  in  the  calendar. 
If,  owing  to  the  shortness  of  the  next  month,  there  is  no  such  oonre> 
spending  day,  the  imprisonment  will  termiate  on  the  last  day  of  snch 
next  month.    Migotti  y.  ColvUle,  27  Week.  Rep.  744. 

The  court  has  no  power,  in  pronouncing  sentence  on  one  convicted  of  an  of- 
fense»  to  provide  that  the  imprisonment  shall  begin  at  some  future  in- 
definite time  pending  on  the  happening  of  a  contingency ;  and  a  commit- 
ment on  such  sentence,  after  the  expiration  of  the  term  of  imprisonment 
named  therein,  is  illegal.    Re  Btrickler,  51  Kan.  700,  33  Pac  620. 

In  People  v.  ButUley,  112  Mich.  569^  71  N.  W.  178,  a  sentence  of  a  convict, 
in  state  prison  lor  an  assault  committed  therein,  to  take  effect  from  the 
day  it  was  pronounced,  was  held  not  to  be  invalid  for  uncertainty  as  to 
when  such  sentence  would  begin,  although  the  time  when  the  form^  sen- 
tence would  expire  was  uncertain. 

But  Jofiee  v.  Territory,  4  Okla.  45,  43  Pac.  1072,  holds  that  a  judgment  in 
a  criminal  cause  is  not  bad  for  failure  to  name  a  date  at  which  the  im- 
prisonment will  commence,  as  such  judgment  takes  effect  from  the  date 
of  its  entry,  unless  a  different  time  is  fixed  therein. 

22.  —  after  subsisting  sentence. 

A  sentence  to  imprisonment  may  be  awarded  to  take  effect  upon 
the  expiration  of  another  term  of  imprisonment  imposed  upon  con- 
viction under  another  indictment^ 

^Be  White,  50  Kan.  299,  32  Pao.  36;  BlitB  v.  VnUed  States,  153  U.  S.  308, 
38  L.  ed.  725,  14  Sup.  Gt.  Rep.  924;  Fitepatrick  r.  People,  98  lU.  269; 
Kite  Y.  Com,  11  Met  581;  People  t.  Forbes,  22  Cal.  135;  Re  Packer,  18 
Colo.  625,  33  Pac.  578;  State  v.  Smith,  5  Day,  175,  5  Am.  Dec.  132; 
i^roim  ▼.  Com,  4  Rawle,  250,  26  Am.  Dec  130;  N.  Y.  Pen.  Code,  |  694. 
And  according  to  Re  Waish,  37  Neb.  454,  55  N.  W.  1075,  although  a  per- 
son convicted  of  several  distinct  offenses,  each  punishable  by  imprison- 
ment in  the  penitentiary,  charged  in  separate  counts  of  the  same  indict- 
ment, may  be  separately  sentenced  for  each  offense  of  which  he  is  found 
guilty,  the  judgment  should  not  fix  the  day  on  which  each  successive 
term  should  begin,  but  should  direct  it  to  commence  at  the  expiration  of 
the  preceding  one. 

And  in  People  v.  Eimtley,  112  Mich.  569,  71  N.  W.  178,  it  is  held  that  a 
convict  imprisoned  in  state  prison,  convicted  of  a  crime  committed  there- 
in, may  be  sentenced  to  imprisonment  to  begin  at  the  expiration  of  the 
term  which  he  was  serving  at  the  time  such  offense  was  committed,  al- 
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though  the  date  of  the  expiration  of  such  term  is  imoertaiii,  under  MicK. 
Pub.  Acts  1887^  act  No.  132,  i  3,  authorizing  the  term  of  sentence  in 
Budi  case  to  commence  forthwith,  or  at  the  expiration  of  the  term  of  sen- 
tence the  convict  may  he  serving  at  the  time. 
Contra, — ^in  some  jurisdictions  it  has  been  held  that  such  sentences,  in  the* 
absence  of  statute  authorizing  them,  are  void  for  uncertainty.  Bloom' 9 
Petition,  53  Mich.  597,  10  N.  W.  200;  Picket  v.  State,  22  Ohio  St  405; 
United  States  y.  Patterson,  20  Fed.  775;  Ew  parte  Roberts,  9  Nev.  44,. 
16  Am.  Rep.  1;  MiUer  v.  AUen,  11  Ind.  380. 

23.  Ezeessive  sentences. 

In  cases  wherein  the  court  has  full  jurisdiction  of  the  person  and 
subjectrmatter  of  the  offense,  that  a  sentence  exceeds  in  extent  or 
time  that  which  is  authorized  by  law  does  not  render  the  legal  or 
authorized  portion  of  the  sentence  void,  but  only  leaves  the  portion: 
of  the  sentence  in  excess  open  to  question  and  attack.^ 

^People  ex  reU  Trainor  v.  Baker,  80  N.  Y.  460;  Ea  parte  Mooney,  26  W.  Va. 
36,  53  Am.  Rep.  50;  Ea  parte  Shaw,  7  Ohio  St.  81,  70  Am.  Dec.  55;  Sen- 
nott's  Case,  146  Mass.  480,  16  N.  E.  448.  Contra,  Ea  parte  Cox  (Idaho) 
32  Pac.  107;  Ex  parte  Page,  40  Mo.  201.  For  a  full  review  of  the  au- 
thorities on  this  question,  see  note  to  Be  Taylor  (S.  D.)  45  L.  R.  A^ 
136. 

84.  line  against  joint  defendants. 

A  sentence  to  pay  a  fine  awarded  against  defendants  jointly  in-- 
dieted  must  be  several  against  each  defendant.^ 

■ 

^Waltzer  y.  State,  3  Wis.  785;  State  y.  Hopkins,  7  Blackf.  404;  CaldiceU  v.. 
Com.  7  Dana,  220;  State  v.  Oay,  10  Mo.  440. 

25.  CnmnlatiYe  sentences. 

Whether  cumulative  sentences  can  be  imposed  for  several  offenses- 
under  the  same  indictment,  compare — * 

'Affirmatiye:  Castro  y.  Queen,  44  L.  T.  N.  S.  350,  L.  R.  0  Q.  B.  350;  Fletch- 
er y.  People,  81  Dl.  116  (holding  that  there  should  be  a  separate  sen- 
tence for  each  count) ;  United  States  y.  Qroesheck,  4  Utah,  487,  11  Pao» 
642;  Wharton,  Crim.  PI.  A  Pr.  S  010;  3  So.  Law  Rev.  N.  S.  50  (J.  P. 
Bishop) ;  Re  Esmond,  42  Fed.  827;  Re  Wilson,  11  Utah,  114,  30  Pac. 
408;  Com.  y.  Birdsall,  60  Pa.  482,  8  Am.  Rep.  283;  United  States  y.  Pat- 
terson, 20  Fed.  775  (dictum).  And  see  Re  McLflughlin,  58  Vt.  136; 
Ex  parte  Hibhs,  26  Fed.  421.  In  Texas  the  Code  of  Criminal  Procedure 
of  1805,  art.  840,  provides  that  where  one  is  convicted  in  two  or  more 
cases,  and  the  punishment  assessed  in  each  case  is  confinement  in  the 
pemtentiary  or  county  jail,  "the  judgment  and  sentence"  shall  be  ren- 
dered in  each  case  in  the  same  manner  as  if  there  had  been  but  one  con- 
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Tiction,  except  that  "jadgment"  in  the  second  and  aubseqaent  eanvie- 
tions  shall  be  that  the  punishment  shall  begin  when  the  judgment  and 
sentence  in  the  preceding  conviction  shall  have  ceased  to  operate;  and 
a  final  sentence  of  one  convicted  of  felony  in  several  cases  may  provide 
for  cumulative  punishment,  although  the  first  judgments  in  the  second 
and  subsequent  convictions  do  not  recite  the  cumulations.  Ex  parte 
Craitford,  36  Tex.  Crim.  Rep.  180,  36  S.  W.  92.  And  Stewart  v.  State^ 
87  Tex.  Crim.  Rep.  135,  38  S.  W.  1143,  holds  that  this  statute  applies  to 
misdemeanor  cases,  as  well  as  felony  cases,  as  felonies  are  not  punish- 
able by  confinement  in  the  county  jail. 

Negative:  People  ew  reL  Ttceed  v.  lAecomh^  60  N.  Y.  559,  19  Am.  Rep.  21, 
holding,  upon  an  indictment  for  several  misdemeanors,  that  even  where 
several  distinct  crimes  may  be  united  in  the  same  indictment,  cumulaUve 
punishment  may  not  be  imposed  unless  a  statute  expressly  authorizes 
it;  and  that  the  provision  of  the  Revised  Statutes  [re-enacted,  X.  Y. 
Pen.  Code,  SI  694,  695]  had  application  to  convictions  and  punishment 
under  different  indictments.  Harper  Case,  approved  in  10  Crim.  L.  Mag. 
293. 

If  sentences  are  cumulative  and  for  different  offenses,  they  must  all  be  pro- 
nounced on  the  same  day.  Com.  v.  Foster,  122  Mass.  317,  23  Am.  Rep. 
326;  note  to  Be  Edwards  (N.  J.  L.)  38  Am.  Rep.  652. 

Its.  Amending  sentence. 

The  court  has  power  during  the  term  to  expunge  an  irregular  sen- 
tence* or  one  imposed  without  asking  what  the  prisoner  has  to  flay,* 
and  pass  sentence  anew,  or  to  amend  or  correct  a  sentence  f  but  the 
power  ceases  when  the  sentence  has  been  put  into  operation,* — es- 
pecially if  the  term  has  expired.* 

^Miller  v.  Finkle,  1  Park.  Crim.  Rep.  374  (sentence  not  adjusted  to  expire 
in  stmmier  season) ;  People  v.  Davis,  46  N.  Y.  S.  R.  213,  19  N.  Y.  Supp. 
781  (to  same  effect). 

'Btate  V.  Trezevant,  20  S.  C.  363,  47  Am.  Rep.  840.  See  also  Kinsler  v. 
Territory,  1  Wyo.  112;  McCue  v.  Com,  78  Pa.  185,  21  Am.  Rep.  7; 
Keech  v.  State,  15  Fla.  591.  Contra,  Messfier  v.  People,  45  N.  T.  1, 
holding  that  for  sudi  error  a  new  trial  must  be  directed. 

*Ea  parte  Casey,  18  Fed.  86;  State  v.  Hughes,  35  Kan.  626,  57  Am.  Rep. 
195,  12  Pac.  58;  Com.  v.  Weymouth,  2  Allen,  144,  79  Am.  Dec  776; 
Price  V.  Com,  77  Va.  393;  Com,  v.  Mayloy,  57  Pa.  291.  Compare  with 
People  V.  Felker,  61  Mich.  110,  27  N.  W.  869. 

And  an  error  in  a  sentence  in  a  criminal  prosecution,  consisting  in  adding 
"at  hard  labor"  to  the  "imprisonment  in  the  penitentiary"  provided  by 
statute,  and  which  renders  the  judgment  voidable  only,  and  not  void, 
may  be  corrected  by  amendment  by  the  United  States  circuit  court  of 
appeals  before  which  the  case  is  brought  on  writ  of  error,  without  the 
reversal  of  the  judgment  and  the  granting  of  a  new  trial.  Jadcson  ▼. 
United  States,  102  Fed.  478,  42  C.  C.  A.  452. 
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The  power  of  the  coori  to  correct  a  Judgment  sentendng  a  person  to  death 
and  to  aolitaiy  confinement  until  execution  is  not  lost  by  the  fact  of  im- 
prisonment after  sentence,  on  the  ground  that  this  is  the  suffering  of  a 
part  of  the  sentence.  MoOitm  y.  Btate,  46  Neb.  427,  30  L.  R.  A.  450, 
05  N.  W.  46. 

*Em  parte  Lange,  18  Wall.  163,  21  L.  ed.  872;  Biaie  t.  Cannon,  11  Or.  312, 
2  Pac.  191  (holding  that,  after  the  sentence  has  been  executed,  judgment 
may  not  be  reversed  even  at  the  same  term) ;  State  v.  Warren,  92  N.  C. 
825. 

So,  a  journal  entry  of  judgment  in  a  criminal  case  cannot  be  amended  after 
the  sentence,  as  stated  in  such  journal  entry,  has  been  fully  served,  and 
the  fine  and  costs  paid,  by  adding  thereto  that  defendant  be  committed 
to  jail  until  he  give  the  good  behavior  bond  provided  for  in  the  judg- 
ment.   State  V.  McBee  (Kan.  App.)  61  Pac.  1093. 

And  the  court,  after  passing  sentence  in  a  criminal  case,  and  reducing  it  to 
writing,  should  not  change  it,  and  make  the  penalty  more  severe,  simply 
because  defendant's  counsd  gives  notice  of  his  intention  to  move  for  a 
new  trial.    Meadera  v.  State,  96  Ga.  299,  22  S.  K  527. 

But  changing  the  mittimus  after  sentence  of  a  prisoner,  to  conform  to  a 
change  in  the  location  of  the  state  penitentiary,  does  not  change  or  modi- 
fy the  judgment  of  conviction,  but  may  be  done  at  a  subsequent  term  of 
court.    Kingen  v.  Kelley,  3  Wyo.  566,  15  L.  R.  A.  177,  28  Pac.  36. 

^People  V.  Whiteofv,  74  HI.  20;  Pifer  v.  Com.  14  Gratt.  710;  Com.  v.  Foster, 
122  Mass.  317,  23  Am.  Rep.  326  (holding  that  where  defendant  has  been 
found  guilty  generally,  upon  an  indictment  alleging  several  distinct  of- 
fenses, and  sentenced  thereunder  upon  some  of  the  counts  and  impris- 
oned, he  cannot  thereafter,  no  continuation  having  been  granted  for  such 
purpose,  be  sentenced  on  the  other  counts,  though  the  first  sentence  was 
erroneous) ;  United  Statet  v.  Patterson,  29  Fed.  776. 


L.— EESTORATION  OF  PEOPEETT. 


1.  At  common  law. 

2.  Under  modern  statutes. 

3.  Application  by  prosecutor. 

4.  Application  by  the  accused. 


5.  — restoration  of  possession  without 

trial  of  title. 

6.  Right  of  third  person  to  oppose. 

7.  Application  by  third  person. 


1.  At  common  law. 

In  the  absence  of  statute,  the  court  before  which  the  accused  is 
found  guilty  has  power  to  award  a  writ  of  restitution  of  the  stolen 

Abb.  Cb. — 48. 
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property^  to  the  person  from  whom  the  property  was  taken,  or  to  the 
owner,  if  the  accused  was  found  guilty  by  reason  of  the  evidence 
given  or  procured  by  such  person  or  owner.* 

H>r  the  prooeeda  thereol    1  Hale  P.  C.  542. 

"2  Bishop,  Crim.  Proc  if  756.  757;  1  Hale  P.  C.  541. 

2.  Under  modem  itatntet. 

By  the  New  Tork  statute  and  similar  statutes  in  some  other  ju- 
risdictions, if  the  property  stolen  or  embezzled  has  not  already  been 
delivered  to  the  owner  prior  to  the  trial,  "the  court  before  whidi  the 
trial  is  had  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner  ;"^  and  as  such  statutes  are 
remedial  and  are  to  be  liberally  construed,  the  proceeds  of,  or  sub- 
stitute for,  the  stolen  property,  may  be  restored  thereunder.*  And 
upon  conviction*  or  plea  of  guilty,  the  trial  court  may,  it  seems, 
proceed  to  determine  the  question  of  ownership  in  a  summary  way.* 

^N.  T.  Code  Crim.  Proc  §  688.  For  the  provisions  of  statute  as  to  the  cus- 
tody and  disposition  of  stolen  property  before  and  pending  trial,  and  the 
disposal  thereof,  if  unclaimed,  see  N.  T.  Code  Crim.  Proc.  IS  685-691 
(superseding  similar  provisions  of  the  Revised  Statutes).  For  further 
provisions  applying  to  New  York  dty,  see  N.  T.  city  consolidation  act  of 
1882,  IS  288-203,  as  amended  by  Laws  1884,  chap.  180. 

In  Simpson  v.  Bt.  John,  03  N.  Y.  363,  it  is  held  that  replevin  cannot  be 
maintained  against  the  officers  having  charge  of  stolen  property  pending 
the  trial.  In  affirming  the  order  denying  an  application  for  arrest  of 
the  officer  refusing  to  surrender  the- property  to  the  sheriff  in  such  ac^ 
tion,  the  court  says :  "Such  a  temporary  retention  of  property  .  .  . 
in  no  manner  denies  or  affects  the  title  of  the  true  owner,  but  postpones 
his  right  of  possession  until  the  exigencies  of  the  prosecution  are  satis- 
fied. .  .  .  The  property  ...  is  therefore  in  the  custody  of  the 
law,  and  cannot  be  taken  away  until  that  custody  is  ended  by  conviction 
or  acquittal,  or  by  an  order  of  the  magistrate  permitting  its  surrender 
to  the  owner  {Boughion  v.  Bachmanf  47  Barb.  388).  The  provisions 
of  the  Revised  Statutes  upon  the  subject  are  superseded  by  those  of  the 
Code  of  Criminal  Procedure  (SS  685,  686  et  seq.).  .  .  .  Under 
these  provisions  it  is  apparent  that,  pending  a  prosecution  of  the  crim- 
inal, the  stolen  property  in  the  custody  of  an  officer  is  in  the  custody  of 
the  court," — Distinguishing  Lynch  v.  8t.  John,  8  Daly,  143,  as  decid- 
ing "nothing  to  the  contrary,"  for  the  court  in  that  case  recognized  the 
doctrine  here  laid  down,  but  said  that  "after  his  [the  aocused^s]  con- 
viction or  acquittal,  the  property  clerk  can  have  no  claim  to  it  as  against 
the  rightful  owner." 

In  Weller  v.  Ely,  45  Conn.  547,  it  was  held  (affirming  judgment  for  defend- 
ant) that  the  purchaser  cf  stolen  goods  could  not  maintain  replevin  fdv 
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them  against  the  local  authorities,  to  whom  he  had  delivered  such  goods 
for  use  upon  the  trial  of  the  accused,  even  under  a  stipulation  to  return 
them  if  not  identified  at  the  trial  to  his  satisfaction,  because  the  pro- 
visions of  the  statute  placed  them  in  the  custody  of  the  law,  and  in 
order  to  sustain  such  replevin  the  plaintiff  must  show  a  general  or  spe- 
cial property,  with  the  right  to  immediate  possession  and  a  wrongful 
detention. 

In  Lance  v.  Cotcan,  1  Dana,  105,  it  was  held  that  where  a  district  attorney, 
as  custodian  of  the  stolen  property  pending  trial,  has  delivered  the  prop- 
erly or  its  proceeds  to  the  rightful  owner  upon  the  conviction  of  the  ac- 
cused,  no  action  will  lie  against  him  therefor  at  the  suit  of  third  per- 
sons. 

In  Fitzgerald  v.  Jordany  11  Allen,  128,  it  is  held  that  the  officer  arresting 
a  person  accused  of  larceny  ought,  upon  the  discharge  of  the  complaint, 
to  return  to  him  the  goods  taken  from  him,  and  trover  will  lie  against 
the  officer  for  failure  to  do  so  upon  demand,  even  though  the  prosecutor 
has  already  taken  them  in  execution  against  the  officer  for  a  conversion 
thereof.    Judgment  reversed  on  other  grounds. 

"2  Bishop,  Crim.  Proa  f  758,  and  cases  cited. 

In  Lance  v.  Coican,  I  Dana,  195,  the  court  said  that  the  owner  ''had  a  legal 
right  to  restitution.  When  the  thief  shall  have  converted  the  thing 
stolen  into  any  other  thing,  'the  owner  may  have  the  produce,  instead  of 
the  specific  chattel.' " 

Contra,  Com.  v.  Boudrie,  4  Gray,  418,  holding  that  under  the  Massachusetts 
statute  to  the  effect  that  upon  conviction  of  the  offender,  the  stolen  prop- 
erty shall  be  restored  to  the  owner,  the  right  of  the  owner  to  a  summary 
restitution  is  confined  to  the  identical  articles  alleged  to  have  been 
stolen,  and  cannot  be  extended  so  as  to  include  other  property  found  in 
possession  of  the  thief  or  to  mon^  arising  from  the  sale  of  the  property 
stolen. 

Hence  an  order  restoring  money  to  the  prosecutor  was  held  erroneous  and 
illegal,  and  exceptions  thereto  sustained,  because  the  evidence  at  the 
trial  only  tended  "to  show  that  it  was  the  money  stolen  or  the  proceeds 
of  the  money  stolen." 

'As  to  acquittal  of  the  accused,  see  infra,  §  5. 

^Because  such  summary  determination  could  not  bind  third  persons  who 
would  be  left  free  to  try  the  question  of  title  in  a  civil  action.  State 
V.  Williame,  61  Iowa,  517,  16  N.  W.  587.  Dictum,  that  under  a  statute 
substantially  like  that  of  New  York,  a  "conviction  would  be  sufficient 
evidence  that  the  [stolen]  money  did  not  belong  to  the  defendant.  The 
only  question  for  the  [trial]  court  would  be  as  to  whether  it  belonged  to 
the  person  from  whom  it  was  alleged  to  have  been  stolen.  The  court, 
we  presume,  might  properly  enough  proceed  to  determine  such  question 
in  a  summary  way.    No  third  person  would  be  affected  by  the  finding.'* 

In  Reg,  v.  Macklin,  5  Cox  C.  C.  216,  upon  a  plea  of  larceny  of  the  goods,  and 
upon  an  application  by  the  prosecutor  for  an  order  of  restitution  (under 
an  English  statute),  which  application  was  opposed  by  certain  pledgees 
of  the  goods,  the  court  suggested  that  the  accused  should  be  brought 
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into  court,  and  that  affidavits  should  be  made  by  both  sides  of  any  mat- 
ters they  deemed  necessary  to  state,  so  that  the  court  could  come  to  a 
conclusion  upon  the  facts;  but  intimating  that  the  plea  of  guilty  and  its 
consequent  effect  upon  the  disposition  of  the  goods  by  the  court  could 
not  be  binding  upon  third  persons. 

In  Lanoe  v.  Cowan,  1  Dana,  195,  the  court  in  a  dictum  says  that  a  Kentucky 
statute  of  1805,  providing  that  the  court  rendering  judgment  of  convic- 
tion "shall  not  order  restitution  after  the  term  at  which  conviction  was 
had,"  did  not  affect  the  owner's  right  of  recaption  or  his  right  of  action. 

8.  Application  by  prosecutor. 

Both  at  common  \a\v^  and  under  modem  statutes,  the  complain- 
ant may  apply  to  the  trial  court  for  an  order  of  restitution  of  the 
goods  to  him  as  owner  thereof,  when  the  accused  is  convicted  or 
pleads  guilty.*  The  conviction  or  plea  is  sufficient  evidence  that  the 
accused  has  no  title  to  the  property.' 

«2  Bishop,  Crim.  Proc  t§  756,  757. 

•N.  Y.  Code  Crim.  Proc.  S  6S8. 

•State  V.  Williama,  CI  Iowa,  517,  16  N.  W.  587  (dictum). 

4.  Application  by  the  accused. 

Upon  acquittal  the  court  must  presume  that  the  property  was  not 
stolen.* 

Wate  V.  Williams,  61  Iowa,  517,  16  N.  W.  587  {dictum). 

8. — restoration  of  possession  without  trial  of  title. 

In  the  absence  of  statute,  the  accused,  upon  acquittal,  is  entitled 
to  an  order  from  the  trial  court  that  property  taken  from  his  posses- 
sion and  in  custody  of  the  court  or  its  officer  be  restored  to  his 
possession. 

The  acquittal  is  not  conclusive  on  the  question  of  title,  which  may 
be  tried  elsewhere;  but  it  is  error  for  the  trial  court,  without  statute 
authority,  to  proceed  to  try  the  question  of  title  before  restoring  pos- 
session when  asked.* 

^&tatc  V.  TTtWiaww,  61  Iowa,  617,  16  N.  W.  687,  ««pra.  Here  the  title  of  the 
accused  to  property  taken  from  his  person  by  search  warrant  was  con- 
tested after  acquittal;  held  error  to  refuse  to  restore  and  to  hold  the 
property  and  summon  a  jury  to  try  title;  for  the  Iowa  statute  only  ap- 
plied to  conviction,  and  the  state  ought  not  to  be  n  party  to  nor  bear 
the  expense  of  trial  of  the  title. 

Whether  N.  Y.  Code  Crim.  Proc.  S  088,  is  sufficiently  broad  to  require  the 
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eomt  to  try  adverse  daims  in  case  of  acquittal  may  well  be  doubted, 
although  there  seems  to  be  no  authority  on  the  point. 

6.  Sight  of  third  person  to  oppose. 

Upon  the  conviction  of  the  accused  or  his  pleading  guilty,  the  trial 
court  may  hear  counsel  in  behaK  of  third  persons  in  opposition  to 
any  application  for  an  order  of  restitution.* 

'As  to  acquittal,  see  supra,  S  5;  Reg,  v.  MaekUn,  6  Cox  C.  C.  216.  Ruled, 
against  objection  of  the  prosecutor,  that  the  court  should  hear  counsel 
in  behalf  of  third  persons  claiming  as  pledgees. 

7.  Application  by  third  person. 

At  common  law  restitution  was  granted  only  to  the  prosecutor 
or  person  who  caused,  by  evidence  which  he  gave  or  procured,  the 
conviction  and  attainder  of  the  accused;*  but  the  modem  statutes 
seem  to  allow  third  persons  to  claim  ownership,  and  apply  for  an 
order  of  restitution,  even  though  not  acting  as  complainants  nor 
furnishing  evidence  leading  to  a  conviction.^ 

*2  Bishop,  Crim.  Proc  8  756,  757. 

"N.  T.  Code  Crim.  Proc  §  688,  and  cases  under  Bupra,  {  2.  Mr.  Bishop  (2 
Crim.  Proc.  S  762)  states  that  "neither  at  common  law  nor  under  the 
statutes  can  the  court  order  restitution  to  a  third  person  of  goods  be- 
longing to  him  not  the  prosecutor's,  found  in  the  possession  of  a  con- 
victed felon,"— citing  an  English  case  as  authority.  But  the  general 
language  of  the  New  York  statute  (Code  Crim.  Proc  S  688),  and  that 
of  several  other  jurisdictions,  would  seem  to  allow  this. 
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ABATEMENT. 
Plea  in,  raisins  yarianoe,  charg- 
ing onenae  60 
Plea    to    Misnomer,    aee    Mis- 

NOMEB. 

ABORTION. 

Proved  by  showing  how  miscar- 
riage occurred  468 

Woman  submitting  to,  not  an  ac- 
complice 624 

ABSENCE. 

Of  Accused,  see  Presence  of  Ac- 
cused. 

Of  counsel,  proceeding  with  ac- 
cused's consent  2 

ABSENT  WITNESSES. 

Postponement  or  Continuance 
for,  see  Postponemeztt 

OB   CONTnrUANGE. 

Testimony  of,    on    former   trial 

672-676 
See  also  Fobmeb  TEsriMoznr. 

ACCESSORY. 

See  Pbincipal  Am  Accessobt. 

ACCOMPLICES. 

As  witness  360-369 

Acquittal,  direction  to  make, 

competent  362 

Before  final  conviction  3G0 

Compelling  368 

Competen<nr  for  each  other        362 
Consent  of  accomplice  368 

Consent  of  court,  form  367 

Corroboration,   competency  of 

evidence  for  469 

Decoy,    detective,    informer, 
or  spy  as  accomplice 

482,  664,  666 
Degree  of  proof  that  witness 

an  accomplice  624 

Instruction  as  to  necessity 

of  620 

Mutual,  instruction  as  to      622 
Necessity  479,  692,  620 

Sufficiency  of,  question   for 

jury  624 

To  establish  oorjms  delicti 

046,  646 


ACCOMPLICES— cont'd. 

Credibility,  comments  on   603-605 
Instruction  as  to  interest  as 

bearing  on  626 

Proof  of  immunity  to  affect  369 
Cross-examination,  latitude  363 
IMscretion    of    court,    before 

final  conviction  360 

Discretion  to  make  competent 

362,  366 
When  and  how  exercisable    362 

Immunity,  effect  360 

Immunity,  proof  of,  to  affect 

credibility  369 

Instructions  as  to  620-624 

Mutual  corroboration  622 

Necessity  of  corroboration 

620-622 
When   witness    regarded  as 

accomplice  624 

Joint  indictment,  competency 

for  each  other        363,  364 
Charge  as  to  one,  disposed 

of  364 

Direction  of  acquittal     362,366 
Nolle  prosequi  to  make  com- 
petent 362,  364 
Separate  trials  as  affecting 

363,  364 
Severing  trial  before  verdict 

or  nolle  prosequi  3C1 

Submitting  case  to  juiy  as 

to  one  366 

Suspending  sentence  362 

When    and    how    discretion 
exercised  362 

Jointly  tried  361,  362 

Joint  trial  of  separate  indict- 
ment, effect  363 
Nolle  prosequi  to  make  compe- 
tent 362 
Nolo   contendere  not    remove 

disqualification  366 

Plea  of  guilty  to  remove  dis- 
qualifications 366 
Privilege  368 
Extent;  immunity  868 
Prosecution's  use  of  360 
Sentence,  suspending  to  make 

competent  862 

Separate  trials  363 

Competency  for  each  other    363 
Directing,  to   make   compe- 
tent 363 
Separate  indictments             363 
*^                                        769 
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A(XX>MPUC£8— contU 

Verdict   of   ffuilty  to   remove 

dieqiuIifieatioD  306 

Deelarmtiont  of,  lee    Dbclaba- 

TZ0N8. 

Flight  of,  admiieibility  of    476,  494 

Former  acquittal  or  ooDTictioii 

of,  eompetenrr  of  495 

ParUcuUff  offeoM  not  contem- 
plated by  oommon  de- 
sign 476 

Who  are,  instruotion  aa  to    622-624 

ACCOUNTS. 
Accoonta  and  paperi,  nonprodue- 

tion  by  accused,  effect    370 

ACCUSED. 

Asking  consent  of,  to  discharge 

of  jury  716,  717 

Asking  >vby  sentence  should  not 

be  pronounced  743 

As  witness  371-401 

As   to    intent   in   committing 

particular  act  533 

Arrest,   cross-examination    aa 

to  389 

Avoiding   arrest,    crosa-eacam- 

ination  as  to  392 

Conduct,  explanation  of  382 

Contradiction  897-399 

Convict  competent  in  his  own 

behalf  380 

Common-law       disqualificar 
tion  superseded,  by  stat- 
ute 381 
Conviction  of  felony,  eross-ex- 

am ination  as  to  389 

Impeachment  by  proof  of      400 
Court    questioning     to     test 

truth  383 

Credibility  625,  626 

CrosB-examinaticm  as  to 

38(^-395 
Instruction   on   interest   as 

bearing  on  625,  626 

Specific  facts  impeaching 
character  to  anect  386 

Crime,    specified,    crosa-ezam- 

ination  as  to  387 

Cross-examination  383-397 

Affectiiu;  credibilily       386-395 
Specific  facta  386-392 

Answers  proving  falsity         396 
Answer  to   irrelevant  ques- 
tion, conclusiveness         397 
Exceptions  to  rule  398 

As  to  excluded  confession 
inconsistent  with  ao> 
cused's  testimony  456 

As  to  motive  544 

Credibility  386-395 


ACCUSEI>— eont'd. 

Specific  facts  effecting 

386-^92 
Under  statute  limiting       395 
Doty  to  answer  all  proper 

questions  571 

Inconsistency    in    excluded 

confession  456 

Hatter  relevant  irrespective 
of  direct  testimony  384 

Under  statutes  limiting      395 
Matter    tending    to    show 

guilt  383 

Matter  testified  to  in  chief 

383,384 
Objections    by    ooonsel    to 

questions  396 

Recalling  for  further  307 

Under  statutes  limiting  395 

Disbarment,       croes-examina- 

tion  as  to  charge  387 

Discrediting  direct  testimony    398 
Domestic    relations,    cross-ex- 
amination as  to  392 
Effect  of  becoming,  on  rights 

aa  jMuty  381 

Examination  by  counsel,  right 

to  381 

Explanation    of    conduct    or 

language  382 

Failure  to   explain  testimony 
against  him  by  own  tes- 
timony 657 
Failure  to  testify                371-379 
Allusion  to,  in  instruction 

626,  627 
Comments  on  602,  603 

Impeachment  399-401,  424 

Character  bad  generally  399 
Character  for  voracity,  bad  399 
Character,  specific  facts  im- 
peaching to  affect  cred- 
ibility 386 
Conviction  of  felony  400 
Inconsistent    statements    or 

acts  399 

Limiting  evidence  of  683 

Plea  of  guilty  without  proof 

of  conviction  400 

Specific  offenses  not  prova- 
ble 399 
Imprisonment,   croas-examina- 

tion  as  to  389 

Inconsistent  statements,  cross- 
examination  as  to  393 
Impeachment  by  proof  of      399^ 
Indicted,  cross-examination  as 

to  389 

Id  regard  to  motive  543 

Instructions  as  to  625-627 

Alluding  to  failure  to  tes- 
tify 626,  627 
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ACCUSED--cont'<L 

Interest  as  bearing  on  cred- 
ibility 625,  626 
Right  to   instruction  based 
on  own  testimony  626 
Irrelevant    cross-examination, 
conclusiveness     of     an- 
swer 397 
Exceptions  to  rule  398 
Objections  by  counsel  to  ques- 
tions on  cross-examina- 
tion                                   390 
Other  distinct  offenses,  cross- 
examination                      393 
Party,  rights  as,  on  becoming 

witness  331 

Privilege    as    to   compulsory 
testimony  on  former  in- 
vestigation 670 
Privileged  communications         394 
Effect  of  partial  disclosure   395 
Rebutting  evidence  by  382 
Recalling  for  further  cross-ex- 
amination 397 
Right,  statutory                  371-379 
Specific  facts  effecting  credit, 

cross-examination      386-392 
Statutes  permitting        371-379 
United  States  courts  380 

'    Vagrancy,     cross-examinatiim 

as  to  392 

Waiver  of  privilege  384 

Ck>nduct,  explanation  of  382 

Confessions  of,  see  Ck)NFE6Sio:TS. 
Connected   conduct   of,  evidence 
of,  before  proof  of  cor- 
pus delicti  467 
Consent   to   discharge   of   jury, 

asking  for  716,  717 

Constitutional  right  to  argoment 

to  jury  594-506 

Custody,  see  Pbeseitge  aitd  Cus- 
tody OF  AOCUSED. 

Declarations    of,  see    Declasa- 

TI0178. 

Demeanor  of,  see  Demea^nob. 
Discharge  of,  when  directed  by 

court  592 

Evidence  of  affliction  with  Bom- 

nambulism  499 

Former  Testimony  of,  see  Fob- 

IIEB  TESTIMOirr. 

Good  character  of,  instruction 
as  to  effect  of  evidence 
of  635-639 

Good  faith  of,  as  defense  498 

Right  to  show  530,  531 

Guilt  of,  see  Guilt. 

Insanity,  evidence  of  49S-504 

Intoxication  of  534-536 

In  support  of  alibi  535 

Susceptibility  to  intoxicants     635 


ACCUSED-eont'd. 
Presence   of,  see    Pbesengb   of 

Accused. 
Proving     corptia    delicti   before 

other  evidence  against    465 
Right  of,  to  instructions        609-704 
See  also  Instbuciions. 
Right  to  move  for  new  trial  738 

Silence  of,  as  Admission^  see  Si- 

LE29CE. 

Threats  by,  see  Thbeatb. 

ACQUITTAL. 
Duty  to  direct,  for  insufficiency 

of  evidence  590-592 

Failure  to  prove  all  facts  stat- 
ed in  opening  592 
Grounds  for  reasonable  doubt  of 

sanity  667-^70 

No  power  to  require  jury  to  re- 
consider verdict  of   730, 731 
Of  larceny  756 

Inconclusive   on    question   of 

title  756 

Raises  presumption  that  prop- 
erty not  stolen  756 
Restoration  of  property  to  ac- 
cused on                            756 
Reasonable  doubt  as  to  defend- 
ant's presence                  631 

ACTS. 
See  Evidence. 


ADDRESS  TO  JURY. 
See  also  Counsel. 
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ADJOURmiENT. 
See  also  Postponement  ob  Con- 
tinuance. 
Before  argument  to  the  jury        596 
Conversation  during  283 

Indefinite,  after  arraignment, 
plea,  and  partial  juiy 
selection  290 

Proceeding    witii    other    cause 

during  290 

ADMISSIONS. 
Assumption   of   facts,  when  not 

admission  405 

By  nonproduction   of  aocuscd's 

papers  370 

By  reading  part  of  affidavit  for 

continuance  628 

Complainant's,  not  admissible      406^ 

Conclusiveness  403 

As  to  competency  of  witness      403 

As  to  facts  provable  by  absent 

witness  403 

Counsel's  admission  627,  628 

Whether  witness   would   have 

so  testified  40S 

Confederate's,     against     person 

making  477 
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ADMISSIONS— cont'd. 

Confessions,  see  Coxfessionb. 
Contnulietion  of  witness  testify- 
ing to  408 
Counsers                                  405,  627 
Assumption  of   fads  in  open- 
ing or  argument  405 
Conclusiveness                     627,  628 
Effect  of  405 
Instructions  as  to                627,  628 
Date  of  402 
Estoppel  by  490 
Exclusion  of,  secured  by  threats 
or     inducements;      not 
confessions  401 
Want    of     preliminary    proof 

necessary  to  confession  401 
Facts    to    be    proved  by  absent 

witness,  use  of  403 

Conclusiveness  of  admission      403 
Fact,  to  preclude  evidence  311 

Impeachment     of    witness,    pre- 
cluded by  404 
Of  admission  by  production  of 

witness  404 

Instructions  as  to  027-629 

By  counsel  627,  628 

Of  truth  of  affidavit  for  con- 
tinuance C28 
Of  one  charged  with  forgery  be- 
fore proving  corpus  de- 
licti 466 
Of  truth  of  affidavit  for  continu- 
ance 028 
Oral,  of  contents  of  written  in- 
strument 418 
Postponement,      admission      of 

facts  to  defeat  188 

Precluding  impeachment  of  wit^ 

ness  404 

Rebuttal  of  028 

Rebuttal  of  accused's  testimony 

by  407 

Remoteness  402 

Silence  as,  see  Silexce. 
Statement   voluntarily  made   to 

influence  court  403 

Subsequent  trial,  use  of  former 

admission  404 

Third  person's,  to  exonerate  ac- 
cused 406 
Time  of  402 
Time  when  may  be  used  404 
To  prove   corptta   delicti,  rebut- 
tal of  468 
Truth   of   affidavit   for  continu- 
ance, instruction  as  to   628 
Rebutting  628 
Voluntary  statement  to  influence 

court  403 


ADULTERY. 
Evidoice   of   female's  statement 
that  she  is  married,  in 
corroboration  469 

Other  off&ase,  evidence  of  514 

ADVERSE  CLAIMS. 
To     AUeged     stolen     property, 
power  of   court    to  try 
after  acquitUl  756,  757 

AFFIDAVIT. 
For  motion  for  new  trial,  per- 
sonal   examination     by 
court  of  one  making        740 
For   postponement     or   continu- 
ance by  accused        408,  628 
Admission  by   prosecution  by 
reading  part  as  to  re- 
mainder 628 
Admission  of  truth  of                628 
Proving  fsiUity  of  statements       408 
Where  irrelevant  409 

affirmatrt:  and  nega- 
tive TESTmONY. 
Relative  weight  to  be  given  to    649 

AGE. 
Jury's  determination  of,  by  in- 
spection 505 


AGGRAVATION. 
Intoxication  as 
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ALIBI. 

Burden  ot  proof  as  to    ^  629 

Considering   in    connection  with 

other  evidence  631 

In  determining  whether  guilt 
shown  beyond  reasona- 
ble doubt  631 
Declarations  of  accused  to  prove  409 
Contradiction     of     what     oc- 
curred   where     accused 
alleges  presence  410 
Evidence  as  to  time  and  place      630 
Instructions  as  to                   629-631 
Cautioning  jury  as  to  defense 

of  630 

Evidence  as  to  time  and  place  630 
Necessity  of  630 

Reasonable  doubt  as  to  631 

That    alibi   a   suspicious   de- 
fense 630 
Intoxication  in  support  of  535 
Measure  of  proof  of              629,  630 
Proof    of,    by    preponderance  of 

evidence  629 

Proving    beyond    reasonable 

doubt,  necessity        629,  630 
Rebuttal,  by  evidence  of  pres- 
ence 410 
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AMENDMENT. 

Of  indictment  after  bill  found  as 
ground  for  motion  in 
arrest  of  judgment  737 

Of  information,  as  affecting  re- 
arraignment  27 

Of  Verdict,  see  VEBbicr. 

AMICUS  CURLE. 
Suggestions   hy,  when   not   per- 
mitted to  aid  prosecu- 
tion 11 

ANTMOSITY. 
Eridence  of  threats  of  accused 

to  show  679 

ANOTHER  OFFENSE. 
See  Other  Onmsx. 

APPARATUS. 
Used  in  making  experiments,  ex- 
hibitions of  403 

APPEAL. 

Appealabilitjr  of  order  denying 
motion  in  arrest  of 
judgment  738 

Bill  of  particulars,  review  of  re- 
fusal 87 

Change,  of  venue,  review  of  re- 
fusal 84 

Demurrer  to  indictment,  appeal 

by  prosecution  42 

Motion  to  quash,  review  of,  re- 
fusal 65 

Prosecution,  appeal  from  judg- 
ment sustaining  demur- 
rer 42 

ARGUMENT  TO  JURY. 
See  CouiTSEL. 

ARRAIGNMENT. 
Amendment   of   information   as 

affecting  rearraignment    27 
Demurrer  on,  to  indictment  37 

Disclosure  on,    of    insanity  or 

other  infirmity  33 

Formalities  26 

Indictment,  reading  26 

Prisoner's        acknowledgment 

that  he  is  person  called    26 
Former  acquittal  or  conviction, 

plea  to  139 

Indictment  or  information,  copy 

of,  right  to,  on  36 

Insanity  or  other  infirmity,  rais- 
ing on  33 
Joint,  permissible  26 
Misnomer,  plea  in  abatement  on 

arraignment  00 

Name,  entry  of  true,  on  arraign- 

moit  27 


[ARRAY. 

Challenges  to 


ARRAIGNMENT— cont'd. 
Necessity  for,  in  felony  24 

On  misdemeanor  24 

Presumption  as  to,  where  record 

silent  26 

Rearraignment  on  second  trial       27 
After  amendment  of  informa- 
tion 27 
Record    showing    affirmatively; 

presumption  26 

Reinstatemoit  on  denial  of  mo- 
tion to  dismiss  indict- 
ment 28 
Time  for  25 
Waiver  of                                          25 
By  attorney         ^                         25 
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ARREST. 
Illegal,   evidence  of  rtifusal  to 

submit  to  457 

Evasion  of  459 

Silence  of  accused  while  under, 

as  admission  559-561 

ARREST  OF  JUDGMENT. 
Motion  in  734-738 

See  also  Monoif  m  Abbest  of 
Judgment. 


ARSON. 
Criminal    intent,  prior   declara- 
tions to  show 
Evidence  of  motive 
Other  offense,  evidence  of 

ASSAULT. 

Evidence  of  motive 
Other  offense,  evidence  of 

ASSENT. 
To  confession  by  confederate 

ASSISTANT  COUNSEL. 
See  Counsel. 
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640 
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ATTEMPT. 
Charged    in   indictment,  verdict 

of  guilty  of  725 

See  also  Evidence. 

ATTORNEYS. 
See  Counsel. 

AUTHENTICATION. 
Of    stenographer's    minutes,  ne- 
cessity 565 
Statute   making   evidence,  ef- 
fect                                  665 


B. 

BAD  COUNTS. 
Effect  where  one  count  good 
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BARBARITT. 
Of  crime,  not  alone  evidence  of 

insanity  670 

BASTARDY. 
Bastardy  proceeding  not  a  prose- 

*  cution  602 

Comment  on  defendant's  failure 

to  testify  602 

Exhibiting  child  to  juiy  oo  ques- 
tion of  parentage  500 

BELIEF. 

Of   accused,  eiTcct   on   criminal 

resj^nsibility  672-674 

In  duty  to  violate  law,  test  of  in- 
sanity 662,  663 

In  pursuance   of  which  oifense 

committed  631 

BEST   AND   SECONDARY   EVI- 

DENCE. 
Admissions,  oral,  of  contents  of 

written  instrument  418 

Bail  required,  to   be   shown   by 

record  417 

Collateral    fact,  rule   inapplica- 
ble 414 
Condition  of   personal  property, 

describing  415 

Coroner's  inquest;  testimony  at; 

writing  lost  422 

Coroner's  proceedings,  oral  evi- 
dence 416 
Coroner,  testimony  before  576 
Court  records,  oral  evidence  416 
Where  lost  416 
Deed,  registered  oopy  418 
Documents                                 420-422 
Containing  inconsistent  state- 
ments                                415 
In  posscssi<m  of    one    crimi* 

nated  by  it  420 

Oral     description     of     place 

where  writing  found        415 
Oral  evidence  of  contents  iden- 
tifying attached  article  415 
Production  mr  party  objecting 

to  oral  evidence  421 

Producti<ni    o^   refused;  oral 

evidence  422 

Forgery,  producing  paper  415 

Former  acquittal,  identity  of  of- 
fense or  person  417 
Former  acquittal  or  conviction    405 
Former    jeopardy,   contents    of 

missing  complaint  417 

Foundation   for   secondary   evi- 
dence; extent  of  419 
By  prosecution  420 
Document  in  possession  of  one 
i                criminated  by  it            420 


BEST      AND     SECONDARY     EVI- 
DENGE—cont'd. 
Jurisdiction,  document  beyond  420 
Lost    docomenty   examination 
of  person  last  possess- 
ing 420 
Identity  of  article^  oral  evidence 

of  attached  document     415 
Irrelevant   matter,  on   cross-ex- 
aminatiout    rule    inap- 
plicable 416 
Exception,  document  contain- 
ing  inconsistent   state- 
ments                                415 
Jurisdiction,    document   beyond, 

secondary  evidence  420 

License  recorded,  oral    evidence 

as  to  418 

Magistrate  committing,  oral  evi- 
dence of  proceedings        416 
Negligent   inability   to   produce 

best  420 

Notice  to  produce  document;  ae- 
cused's    possession 
charged  m  indictment    421 
Evidence    showing    accused's 

possession  421 

Possession    by   accomplice  in- 
criminated by  it  421 
Sufficiency  of  422 
Time  for  senice  of  422 
Official  character  of  public  offi- 
cer, how  proved  419 
Oral  admissions  oi  contents  of 

written  instrument  418 

Oral  evidence  as  affecting  docu- 
ment 415 
Original  papers  not  made  second- 
ary by  statutory  filing    418 
Personal  property,  condition  o^ 

describing  415 

Production  of  document  refused, 

oral  evidence  422 

Public  officer,  official  character, 

how  proved  419 

Record  of  instroment  418 

Absence  of  original  aoeounted 

for  418 

Laying  foundation  418 

Nonexistence,  proof  of  418 

Oral  evidence,  want  of  license, 

record  unproduced  418 

Statute    requiring,    originals 

not  secondary  418 

Return  of  examining  magistrate, 
contents  of  missing  pa- 
per 417 
Theft^   nonconsent    to,    owner's 

testimony  best  414 

Warrant    of    arrest,  parol  evi- 
dence of  cont^ts  417 
Witnesses,  distinction  not  appli- 
cable to                            413 
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BEST      AND     SECONDARY     EVI- 
DENCE—contU 

Exception,  owner's  nonconsent 

to  theft  414 

Subscribing,  production  or  ac- 
counting for  414 

BILL  OF  EXCEPTIONS. 

Former  testimony  proved  by,  lift- 
cessity  to  show  sub- 
stance of  testimony  con- 
tained in       '  677 

BILL  OF  PARTICULARS. 

Appeal,  review  of  refusal  87 

Application  for,  when  made  87 
Charge  against  accused,  general 

or  indefinite  86 
Conspiracy,  particulars  of  prem- 
ises burglarized  86 
Demand  for  80 
Discretion  of  court  to  order  87 
Evidence  restricted  to  313 
False  pretenses  88 
Form  of  87 
Discretion  of  court  as  to  87 
False  pretenses  88 
Nuisance  87 
Reference  to  paper  filed  in  in- 
ferior court  88 
Nuisance  87 
Permitting  jury  to  take  on  re- 
tiring 706 
Premises    burglarized,    particu- 
lars of,  in  conspiracy  86 
Presence   at   hearing,   effect   on 

right  86 

Specification  of  offense  86 

Time  of  making  application  87 

BLACKMAIL. 

Other  offense,  evidence  of  615 

BOOKS. 

Books  of  inductive  science,  state- 
ments in,  as  evidence      423 
Of  exact  sciences  423 

Counsel   Reading   to    Jury,   see 

Counsel. 
Reading  from,  to  juiy,  as  part  of 

charge  618,  619 

BOUNDARY. 

Hearsay  evidence  as  to 

BRIBERY. 

Corpus  delicti  in 
Of  juror,  competency 
Other  offense,  evidence  of 
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*466 
467 
615 


BURDEN  OF  PROOF. 
Afiinity  of  juror,   on   examina- 
tion 224 
Affirmative  defense  634 
Alibi                                                629 


BURDEN  OF  PROOF— cont'd. 
Criminal  intent,  nonexistence  of 

676,  677 
Defendant's  ^ilt  631 

Proving     beyond      reasonable 

doubt  631,  632 

Diligence  to  procure  witness's  at- 
tendance   or    testimony  172 
Fact    peculiarly    within    knowl- 
edge of  one  party  633 
Former  acquittal,  conviction,  or 

jeopardy  635 

Cause  of  acquittal  or  convic- 
tion 635 
Identity  of  offenses  635 
Insanity                                   664,  665 
Justification,  on  accused                634 
Negative  by  prosecution        632,  633 
Time   declarations   of   confeder- 
ates were  made                475 

BURGLARY. 

Bill  of  particulars  of  premises 
burglarized  in  conspir- 
acy to  commit  86 

Evidence  of  other  offense  as  res 

gestas  552 

Other  offense,  evidence  of  616 

C. 

CARRYING  WEAPONS. 
Evidence  of  motive  641 

Evidence  of  other  offense  as  res 

gestw  652 

CAUTIONING  JURY. 
Against  giving  credit  to  confes- 
sions 640,  641 
As  to  expert's  testimony        649,  650 
As  to  testimony    of   decoys,  de- 
tectives, informers,  and 
spies  652-654 

CHALLENGES. 

I.   GnAKD  JUBT. 

II.  Tbial  Juby. 

I.  Graitd  Jubt. 

Array  or  panel  16-20 

Abatement,  subsequent  plea  in, 

defeated  93 

Grounds  for  16,  17 

Objection  to  individual       19,  20 
Motion  to  quash,  challenge  by, 

after  sworn  17 

Verification  of  challenge  to        18 
Favor,  ground   for,   not  ground 

for  quashing  61 

Federal    courts,   application    of 
state  statute  as  to  or- 
ganization 20 
Grounds  for,  to  the  array          16,  17 
To  the  individuals                71,  19 
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CHALLENGES— oontU 

IndiriduaUy  challenge  to  17*19 

Grounds  for  18 

Mode    of    taking;    objeetiona 
founded  on  method    of 
drawing   and   summon- 
ing 19 
Verification,  of  challenge  to  the 

array  18 

IT.  TUAL  JUBT. 

Array  202-209 

Defects,  informal,  in  venire  or 

other  process  207 

In  return  207 

Departure     from     prescribed 

forms  202 

Form  of  challenge  208 

SUting  facts  m  208 

Grounds  for  203-207 

Individuals,  objections  to  202 

Irregularities,  informal,  dis- 
regarded 202 
Prejudice  to  accused  by  irreg- 
ularities 202 
Proceeding  with  trial,  waiver  208 
Return,  defects  in  207 
Time  for  making  208 
Trial  of  challenge,  mode  209 
Waiver  208 
Withdrawing      challenge      as 

waiver  208 

Written  challenge  208 

Burden  of  Rhowing  affinity  224 
Compelling  exorcise  of  ri^ht  221 

Conflict  of  laws  as  to  disquali- 
fication 213 
Evidence,  oral,  to  prove  fpround  221 
For  cause  or  to  the  favor,  in  gen- 
eral                             209-222 
Grounds  of  challenge              222-268 
Acquaintance  w^ith  attorney  or 

party  225,  234 

Adverse  party  in  civil  action  222 

AfBnity  222,  230 

Burden  of  showing  224 

Termination  223 

What  constitutes  223 

Age  224 

Alienage  224 

Animosity  252 

Array  202-209 

Association  237,  238 

Attendance  at  examination         225 

At  political  meeting  237 

Attorney's  relation  to  juror      225 

Bail  of  defendant  251 

Bet  pending  226 

Business  relations  with  code- 

fendant  220 

Challenge  on  previous  occasion  226 
Character,  bad  227 

Citizenship  and  residence  227 


CHALLENGES-KxmtU 

Civil  ri^ts  or  crime,  oombinar 

tion  or  conspiracy  229 

Client  of  attorney  229 

Codefendant,     business     rela- 
tions with  226 
Combination     or      conspiracy 

against  civil  rights  229 

Complaint       or       accusation 
against   or   by    defend- 
ant 230 
Complicity    in    like   offenses; 

inference  230 

Consanguinity  230 

Consci^tious  scruples  against 

law  or  punishment  258 

Against  death  penalty  261 

Conspiracy  229,  230 

Conversation  with  witness        231 
Conviction  for  felony  232 

Pardon  to  remove  disqualifi- 
cation 232 
Coroner's  jury,  service  on  232 
Corporator  or  member        237,  251 
Couns^,  acquaintance  with  or 
.     hosUIity  to                       225 
Client  of  22» 
Death     penalty,     scruples 

against  261 

Disloyalty  to  government  232 

Employee  240 

Exemption  from  jury  service 

not  233 

Waiver  of  personal  privilege  233 
Family  of  defendant  or  person 

injured  240 

Felony,  disqualification  of         232 
Pardon  as  affecting  232 

Friendship  with   party  234 

Grand  juror  239 

Guardian  or  ward  234 

Ignorance  of  language  234 

Illiteracy  as  to  what  language  23» 
Infant  224,  234 

Intelligence  of  juror  240 

Know-nothing  239 

Landlord  or  tenant,  relation  to 

defendant  236 

Language,  ignorance  of  234 

Marriage  222-224,  230 

Mason  237 

Master  and  servant  237,  240 

IMembership   in   same   society 

or  organization  237 

In     society     to     prosecute 

crime  238 

Mason  237 

Odd  Fellows  237 

Of  coroner's  jury  239 

Of  family,  or  as  employee 

237,  240 
Of  grand  jury  239 
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CHALLENGES— cont'd. 

Of  posse 

238 

Mental  incapacity 

240 

Minor 

224,  234 

Odd  Fellow 

237 

Opinion 

241-251 

As  to  corpus  delioH 

244 

Disclosure    of,    refusal    to 

compel  250 

Fotinded  on  sworn  evidence  246 
Further     interrogation     of 

juror  248 

Hypothetical  245 

Impartiality,  disclaimer  or 
assertion  of  249 

Juror's  knowledge  or  be- 
lief as  to  250 
New  York  statute  247 
On  issue  to  be  tried  241 
On  particular  defense,  ques- 
tion as  to                        251 
Requiring   evidence    to    re- 
move                                 245 
That  accused  committed  act  244 
Time  when  held                       250 
Pardon    as    affecting    felon's 

disqualification  232 

Party  in  civil  action  222 

Pecuniary  interest  251 

Personal  hostility  against  par- 
ty or  attorney  252 
Physical  incapacity  253 
Prejudice                              252-259 
Against  attorney                     252 
Against  business                      254 
Against  character  of  accused  256 
Against  class  or  race      256,  257 
Against  defense                       257 
Of  insanity                           257 
Against  kinds  of  evidence    253 
Against  offenses                       258 
Against  party                          252 
Against  religious  faith            257 
Against  the  law                     258 
Previous  service                   263-266 
Property  qualification                259 
Prosecutor  in  former  case        230 
RelaUonship                22^224,  230 
Religious  prejudice                     258 
Residence                                      227 
Scruples  against  death  penalty  261 
Service,     previous,    in     same 

court  263 

In   another    cause    against 

same  defendant  265 

In   civil   action    based    on 

same  act  264 

On  former  trial  of  same  in- 
dictment 265 
On  trial  of  another  for  same 

crime  266 

Society,  membership  in  same    237 
Subpcenaed  as  witness  267 


CHALLENGES— cont'd. 

S3rmpathy  for  accused  267 

Taxpayer  251 

Tenant  236 

Unfriendly  feeling  toward  at- 
torney 22& 
Wa|;er                                          226- 
Waiver  of  privilege  of  exemp- 
tion from  jury  service  233^ 
Ward                                             234 
Witness  in  cause                       26T 
Individuals                              209-27^ 
Interrogating  iuror   before   for- 
mal challenge           215,  273* 
Further,  after  juror  sworn        217 
Juror  sworn,  challenge  after        21T 
Number    of    peremptory    chal- 
lenges,  see  infra,  Per- 
emptory. 
Order  in  which  made                    214 
Panel     simmioned   at   irregular 

term  152 

Peremptory  268-278 

After  challenge  for  cause  dis- 
posed of  276 
After  individual  sworn,  before 

jury  sworn  278- 

Allowing  prosecution  more  or 

accused  less  268* 

Insanity,  collateral  issue  34 

Interrogation  before  challenge  273 
Misdemeanors  268 

Number  268-273 

Allowing  prosecution    more 

or  accused  less  268^ 

In  treason  and  felony  268 

On  withdrawal  of  juror  and 

substitution  280 

Restrictions  on  270 

Several  counts  not  increase  271 

Several  joint  defendants        271 

On  trial  of  collateral  issue  of 

present   insanity  34 

Order  of  taking;   prosecution 

first  275 

Prosecution   to   first   exercise 

right  275^ 

Second    oath,    interposing  be- 
fore 278 
Several  coimts    not    increase 

number  271 

Several      joint      defendants, 

right  of  each  271 

Prosecution's  right  271 

Standing  jurors  aside  269 

Statutory  provisions  268 

Time  of  interposing  273-278 

When  interposed  273-278 

After  individual  sworn,  be- 
fore jury  sworn  27^ 
Before  juror  sworn  273 
Court  requiring  277 
By  accused  27& 
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CHAIXENOES-HJontU 

Discretionary'     after      jury 

sworn  273 

Withdrawal  by  prosecution        278 
Order  of  275 

Presence  of  accused  at  impanel- 
ing and  examination      213 
Sickness  of  juror,  determina- 
tion of  213 
<}ucstions,  what  allowable              218 
Limiting  inquiiy,  court's  pow- 
er                                       220 
Disqualification      suggested 
bv  challenge                     220 
Bight  to,  for  cauac,  taking  awaj  212 
Time  of  making       214,  217,  273-277 
Trial  of,  to  array                           209 
Individuals,    calling   and    ex- 
amining other  witness    221 
Evidence,    oral     to     prove 
ground                               221 
United  States  courts^  what  law 

governs  213 

Waiver  of   challenge,    right  to 

make  221 

Waiver  of  privilege  of  exemp- 
tion from  jury  service  233 
When  to  be  made  214,  217,  273-278 
Withdrawing  after    being    sus- 
tained 222 
Witness,    other,    examining    on 

trial  of  challenge  221 

CHANGE  OF  VENUE. 

Adjoining  county,  change  to  79 
Affidavits,  counter  85 
Appeal,  review  of  refusal  84 
Attorneys,      appointment      and 
compensation,    original 
county's  expense  79 
Clear  case  necessary  83 
Common-law  power  of  court  79 
CoQstitutionalxty  of  statute  pro- 
viding, without  defend- 
ant's consent  80 
Prejudice  as  statutory  ground  80 
Constitutional  ridit  to  be  con- 
fronted by  witnesses  85 
Contempt  proceedings  81 
Convenience      of      witness     as 

ground  82 

Defendant's  right  82 
Facts  must  be  stated,  opinions 

insufficient  84 
Grounds  for  79,  80,  82-84 
Joint  defendants,  right  of  one  to 

apply  81 

Severance  of  defense  by  change  81 

Judge,  remarks  of,  as  ground  83 

Prejudice  of,  as  groun,d  83 

Effect  of  his  death  83 

Jury,  fair  and  impartial  80 

Misdemeanori  change  ol  yeaue  in  80 


CHALLENGES— <»nt'd. 

Newspaper  comment                   82,  84 
Opinion  merely  as  to  ground  in- 
sufficient 84 
Prejudice  aa  ground                    82-84 
Ckmstitutionality     of    statute 

making  80 

Of  judge  83 

Prosecution's  right  82 

Review  of  refusal  on  appeal  84 

Severance  of  defense  by,  under 

joint  indictment  81 
Statutory  powers  79 
Time  to  apply,  before  jury  com- 
pleted 81 
Subsequent  application  81 
Trial,  fair  and  impartial         79,  82 
United  States    circuit   and    dis- 
trict courts  79 
Witnesfl,  right  to  be  confronted 

by  85 

Witness's  convenience  as  ground  82 

CHABACTER. 
Competen<7  of  witness  as  to  427 

Conduct  of  accused,  questioning 

witness  aa  to  428 

Disposition   of   accused    as    ex- 
cuse or  mitigation  425 
QueBti<ming  witness  as  to        428 
Evidence  of  distinct  offense  to 

show  526 

Explanation  by  accused  of  spe- 
cific facts  attaclong 
character  429 

Of  unfavorable  reports  ad- 
mitted by  good  diarac- 
ter  witness  429 

Former     conviction     admissible 
notwithstanding  tenden- 
cy to  prove  557 
Good  character  424,  430,  603,  635-639 
As  to  trait  involved  in  charge  424 
Considered  by  jury  with  other 

evidence  635-639 

Considered      irrespective      of 

doubt  635-639 

Cross-examination  of  witness 

aa  to  430 

Doubt  created  by  evidence  of 

636-639 
Doubt   <ni   other   proofs    not 
necessary  to  admit  evi- 
dence 430 
Faihune  to  prove,  comment  on» 

in  argument  603 

Incidentally    adduced;   prose- 
cution's attack  425 
Instruction  as  to  effect  of  evi* 

dence  of  635-639 

Impeachment  by  prosecution 
where  accused   testifies 

386,  399-401,  424 
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CIIABACrER— eonfd 

Limit  of  time  as  to  character 

I>roYable  427 

Predispoaiticm    of    accused    to 
commit    offexise»    inad- 
missible 426 
Prosecution's  attack              423,  425 
Confined  to  trait  of  character 

involved  426 

GkK>d    diaraeter    incidentally 

adduced  by  accused        425 
Impeachment  by    prosecution, 

where  accused  testifies  424 
-Qualifications  of  witness  as  to  427 
Rebuttal   confined   to  trait  in- 

volved  426 

Reports    unfavorable,    explana- 
tion by  accused  429 
fipecifio  acts  to  show  bad  char- 
acter 428 
Gross-eacami  nation  of  accused 

as  to  386 

Explanation  by  accused  420 

Time  ol;  before  or  after  charge  426 
Witnesses,  qualification  427 

Gross-examination  of,  testify- 
ing to  good  character      430 

<3HATT£L. 

Exhibiting  to  juiy  504,  505 

CIRCUMSTANTIAL  EVIDENCE. 
As  to  confederacy  479 

In  rebuttal  of  evidence  of  crim- 
inal intent  632 
Motive  not  to  be  conjectured  in 

case  of  685 

Of  corpus  delicti,  competency      467 
Of  identity  of  deceased  646 

Of  venue,  sufficiency  702,  703 

Proof  of  motive  in  case  of,  ne- 
cessity 684,  685 
Proving  venue  by  586 
To  establish  identity  of  injured 
person,    connection     of 
accused,  or  criminal  in- 
tent                                   467 
To  show  motive  538 
To    show   specific   criminal    in- 
tent                                  677 


CIVIL  ARREST. 

Production  for  criminal  prosecu- 
Uon  of  person  held 
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CLERK. 

May  ask  accused  why  sentence 
should  not  be  pro- 
nounced 743 

CODEFENDANT. 

Comment  on  resistance  or  flight 

of  608 

Competency  of  evidence   for   or 

agaiust  either  816 

Abb.  Gb.— 49. 


CODEFENDANT-^nt'd 
Failure  to  testify,  conunents  on 

602,  603 
Flight  of,  when  evidence  of,  ad- 
missible 494 
Joint  motion  for  discharge  of      592 
Sent<mce  imposing  fine  against^ 

several  against  each        751 

COU^TERAL      C  I  R  C  U  M  - 
STANCES. 
Within  rule  as  to  explaining  tes- 
timony agamst  accused  658 

COMMENT. 
By  prosecuting  attorney.       602-609 

COMMITTING  MAGISTRATE. 
See  ExAMiNiNQ  Maoistbatk. 

COMPARISON. 

Compelling  accused  to  submit  to 

test  of  509 

Compulsory,  out  of  court,  evi- 
dence of  510 

Voluntary  510 

COMPELLING      PROSECUTION 
TO  ELECT. 
Between    several    counts,    same 

transaction  293 

Separate  transactions  295 

COMPENSATION. 
Of  counsel  assigned  8,  9 

COMPLAINANT. 
See  Pbobboutob, 

CONCEALMENT. 
See  Evidenob. 

CONCESSION. 
Admission,  see  Admissions. 
Hypothetical,    by    counsel,    con- 
clusiveness 627,  628 

CONCLUSIONS  OF  FACT. 
In  special  verdict,  necessity  of 

723,  724 
CONDUCT. 
Of  accused,  as  evidence  of  guilty 

mind  456 

Assent   to   confederate's    con- 
fession by  478 
Evidence  of  connected  conduct 
before  proof  of  corpus 
delicti                                467 
Explanation  of  382 
On  confrontinff  with  scene  or 

result  of  crime  458 

When  charged  with  crime,  evi- 
dence of  45d 

CONFEDERATES. 
Bee  Acxx>MPLiGB. 
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CONFESSIONS. 

Admission  of,  before  proviiig  cor- 
pus delicti,  how  error 
cured  466 

Another   offense  at  same  time, 

effeot  4G3 

Bribe  offered  at  time  of  confer- 

sion  435 

Broken  promise  to  turn  state's 
evidence,  effect  on  oon- 
fession  449 

Burden  of  proof  as  to  voluntari- 
ness 430 
By   one   confederate    assent    of 

other  478 

Confederate's  silence  as  assent  to  478 
Corpus     delicti    established   by 

645,  646 
Corroboration  of,  necessity  642 

To  establish  corpus  delicti  645,  646 
Cross-examination     as     to     ex- 
cluded   confession,    in- 
consistent     with      ac- 
cused's testimony  456 
Of  witness  to,  on  question  of 

voluntariness  438 

Denial  and  explanation  not  con- 
fession 436 
Documents  delivered  as  part  of 
wrongfully        procured 
confession                          434 
Doubt  as  to  voluntariness,  ex- 
clusion                              454 
Encouragement  to  tell  truth,  ef- 
fect                                   448 
Estoppel  by                                       490 
Explanation  at  same  time,   ac- 
cused's right                     453 
Of     mental     condition     when 

made  454 

Extra-judicial   to   establish   cor- 
pus delicti  645,  646 
Fact  discovered  through  involun- 
tary confession  432 
Admissibility  of  that  part  of 

confession  433 

Considered  in  establishing  cor^ 

pus  delicti  646 

Freely  made,  where  prior  confes- 
sion involuntary  451 
Proof  that  improper  influence 

ceased  451 

Gestures   in   response  to   inqui- 
ries, as  432 
Immunity  not  promised,  confes- 
sion  induced    by   hope 
of                                       448 
Inadmissible    before    voluntari- 
ness determined               437 
Inconsistency  between    excluded 
confession       and       ac- 
cused's testimony            456 


CONFESSIONS—eont'd 
Incriminating  third   perBon 

ly,  not  excluded  434t 

Indirect  evidoice  of  guilty  made 

with  confession  435- 

Influenoe,  improper,  oontinuanoe  451 
Instruction  as  to  639-642 

Cautioning  jury  against  giving 

credit  to  confession  640,  641 
Jury  not  bound  to  believe  the 

whole  642*. 

Intoxication  at  time  of  450 

Liquor  furnished  by  officer        451 
Showing  by  cross-examinatioB 

or  otherwise  45S 

Time;  when  to  be  proved  455 

Involuntary  430- 

Admissibility   of    fact  discov- 
ered through  432 
Of  part  of  confession  relat- 
ing to  discovery  433* 
Advice     as    to     leg^E^l     conae- 

<juence8  as  affecting         444 
Answering  questions  ft«»iimiTig 

guilt  443 

Artifice  of  officer  444 

Collateral  inducement   offered  444 
Custody  as  affecting  441 

Illegal  442* 

Duress  of  unofficial  captors        439 
During  commitment  or  exam- 
ination 442^ 
Evidence  in,  raising  question 

after  455- 

Expectation  of  leniency  446 

Favor,  hope  of,  from  prosecu- 
tion 44G 
Fear,  induced  by  arrest  440 
By  knowledge  of  public  ex- 
citement                            440 
Leniency,  expectation  of             44& 
Mental  excitement  or  nervous- 
ness as  affecting               454* 
Prior,  effect  on  subsequent  ap-    - 

parently  free  451 

Time  of  raising  question    437,  455- 
Truth,  encouragement  to  tell 

not  render  448 

Warning  not  given  on  judicial 

examination  443 

What  are  439-448-' 

Judicial,  to  establish  corpus  de- 
licti 645,  64& 
Competency  and  sufficiency  to 

establish  corpus   delicti  64? 
Jury  not  bound  to  believe  the 

whole  642 

Jury  not  concluded  by  couit^ 
ruling  as  to  volimtari- 
ness  639,  640- 

Jury,  question  of  voluntariness, 

not  for  43r 


INDEX, 
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Liquor  furnished  by  officer,  in- 
toxication by  451 

Made  under  duress  or  while  in 

jail,  instructions  as  to    640 

Mental  excitement  or  nervous- 
ness as  affecting  volun- 
tariness 454 

Objection  to,  necessity  430 

Of  officer  acting  as  decoy  482 

Oral,  different  from  written         435 

Other  offoise  at  same  time,  effect  453 

Preliminary  question  of  volun- 
tariness 437 
Raising  question  after  evidence 

in  455 

Rebutting  evidence  439 

Trial  in  hearing  of  jury  438 

Presence  of  jury    on    deto'min- 

ation   of   voluntariness  438 

Prima  facie  evidence  of  volun- 
tariness, what  is  436 

Prima  facie  incompetent   where 
prior  c(Hifessaon    invol- 
untary 451 
Proof  that  improper  influence 

ceased  451 

Prosecution's  burden  of  proof  to 

show  voluntariness  430 

Qualification  of,  at  same  time      463 

Qualification  of  witness  to  prove  452 

Rebuttal  on  question  of  volun- 
tariness 439 

Return  of  stolen  property  volun- 
tarily offered  435 

Ruling  of  court  as  to  voluntary 
character  of,  not  con- 
clude jury  639,  640 

Silence  of  accused  as  557-564 

See  also  Silence. 

Statements  of  independent  facts 

found  true  433 

State's  evidence,  subsequent  re- 
fusal to  turn,  effect  on 
confession  448 

Submission  to  examination  as      509 

Tacit,  silence  of  accused  as      557-564 

See  abo  Silence. 

Third  persons,  of  having  com- 
mitted the  crime  406 

To  establish  corpus  delicti  465 

To  establish  identity  of  injured 
person,  connection  of 
accused,  or  criminal  in- 
tent 467 

Truth,  encouragement  to  tell        448 

Unsatisfactory  character  of,  as 

evidence  641 

Voluntariness  430-439,  639,  640 

Burden  of  proof  as  to  430 

Cross-examination  of  accused 

voluntarily  testifying      571 


CONFESSIONS— cont'd 

Cross-examination    of  witness 

as  to  438 

Determination  of,  preliminary  437 

Rebutting  evidence  430 

Trial  in  nearing  of  jury        438 

Doubt  as  to,  exclusion  454 

Jury  not  concluded  by  court's 

ruling  as  to  639,  640 

Juiy,  question    of    volimtari- 

ness  not  for  437 

Mental  excitement  or  nervous- 
ness as  affecting  454 
Prima  facie  evidence  436 
Raisinff    question    after    evi- 
dence in                             455 
Rebutting  evidence  439 
Showing,  as    condition    prece- 
dent to  use                       430 
What   within  rule  of  voluntary 

confessions  432-436 

Witness,  qualification  to  prove    452 

Recollection  of  explanation      452 

CONFLICT  OF  LAWS. 
Juror's  disqualification  213 

CONFRONTING      WITH      WIT- 
NESS. 
See  Witnesses. 

CONSANGUINITY. 

Proof  of,  on  trial  for  incest        470 

CONSCIOUSNESS  OF  GUILT. 
Absence  from  trial,  explanation 

of  4G3 

Acts  and  conduct  456 

Arrest,  evasion  of  459 

How  proved  460 

Illegal,  refusal  to  submit  to    457 
Concealment  459 

Rebuttal  to  show  innocent  mo- 
tive 401 
Conduct  456 
When  confronted  with  scene  or 

result  of  crime  458 

Falsehood  in  giving  account   of 

himself  457 

Flight  453 

Accused's  458-462,  642-644 

Circumstances    of    occasion 

of  taking  place  461 

Competency  against  accused  458 
Evidence  of  guilt  642-644 

Explanation  459 

How  proved  400 

Means  of  461 

Property  found  on  line  of    459 
Rebuttal   to    show  innocent 

motive  461 

Refraining  from,  competen- 
cy for  accused  462 
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CONSCIOUSNESS  OF  GUILT— eont'd 
WaiTer   by,   of   ri^t  to  be 
prcaent  whoi  Yierdiet  re- 
oeiTed  718 

Codefendant'i,  comimmt  on      608 
To  sbow  defendant's   gailt» 
when  eridenoe   of,    ad- 
missible 494 
Confederate's,  adnissibiUty  of  476 
Instruction  as  to                    642-M4 
Searching  house    without    war- 
ranty refusal  to  permit  457 

CONSENT. 

Of  aoeused  to  discharge  of  Jury, 

error  in  asking       718^  717 

Proceeding  in  absence  of  coun- 
sel with  accused's  con- 
sent 2 

To  giTO  instructions  orally  618 

To  order  for  view  by  juxy,  neces- 
sity of  686 

CONSPIRACY. 
To  commit  burglary,  particulars 

of  premises  burglarised    86 

CONSPIRATORS. 
See  AocoMFUCBS. 


CONSTRUCTION. 
Theory  of  defense 


700 


CONTEMPT. 
Appearance,  evasion  by  witness 

under  recognizance  14 

Court's  inherent  power  to  pun- 
ish 18 
Legislative  abridgement  of  18 
Exclusion,  violation  of  rule  by 

witness  14 

In  presence  of  court  18,  14 

Legislative  authority  to  abridge 

court's  power  13 

Newspaper  publication  as  16 

Reference  to  pending  suit  or 

proceeding  15 

How  long  case  on  appeal  re- 
mains pending  16 
Obstructing    aoministration    of 

justice  18,  14 

Of  witness  14 

Fraudulent  evasion  of  appear- 
ance when  under  recog- 
nisance 14 
Refusal  to  answer  <]uestion  in 

court  or  on  mquest  14 

Refusal   to  be  sworn  or  af- 
firmed 14 
Violation  of  exclusion  14 

CONTINUANCE. 
See  PosTPONEMKirr  oi  Coimmx- 

AKCB. 


CONTRIBUTING  CAUSE. 
To  produce  or  hasten  death,  ef- 
fect on  prooi  of  oorpue 
4ieKott  647 

CONTROVERSY. 
I>etai]s  of,  to  show  motive^  dis- 
cretion as  to  admitting  543 

CONVERSATION. 
Admissibility  as  res  getta  where 

act  in  evidence  655 

Entire  Conversation,  see  Ebtisb 

CoifvnsATiOH. 
Preceding  aet»  admissibility  of    651 

CONVICTION. 

Court's  power  to  direct  593 

Evidence  of  want  of  title  to  al- 
leged stolen  property      756 

Of  codefendant,  evidence  of,  to 
show  defendant's  inno- 
cence 644 

Of  highest  degree  warranted  by 

indictment  723 

Of  principal,  evidence  o^  to  show 

guilt  of  accessory  544 

On  uncorroborated  testimony  of 
acoompliee,  instruction 
as  to  620-622 

Record  of,  to  affect  credibility, 

contradicting  464 


CONVICTS. 
As  witnesses 


463,464 


COPY. 
Of  Indictment,  see  iHDiCTUSifT. 

CORONER 
Best  evidence  of  testimony  before  676 
Silence  of  accused  before,  as  ad- 
mission 561,  662 
Testimony  of  accused  at  inquest, 

when  competent        507-570 

CORPUS  DELICTL 
Abortion,  proof  of  how  miscar- 
riage occurred  to  estab- 
Ush  468 

Circumstantial  evidence  of,  com- 

^eteaey  467 

Sufficiency  467 

Clear  and  distinct  proof  of,  re- 

S aired  644,  646 

fact  in  murder  465 

Conxession    of   party   to   estab- 
lish 465 

Corroboration  of  a.ccomplioe   to 

establish  646 

Direct  and  positive  proof  not  re- 
quired 644,  646 

Disease  contributing  to  produce 

or  hasten  death  647 


IHDEZ. 
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ODBFUS  DELICTI— oonfd 
Elements  of  464 

Agency  of  aoeiued  464 

Crimuial  agency  ui  producing 
injury  or  rioiation  oz 
statute  464 

Criminal  intent  467 

Identification    of    person    or 

property  injure  466 

Injuzy  to  specific  person,  prop- 
erty, or  rignt  464 
Violation  of  statute  464 
Extra-judicial  confessions  of  ac- 
cused to  establish    646,  646 
In  bribery  case  466 
Instruction  as  to                     644-647 
Judicial  confessions  to  establish 

645-647 
Necessity  of  discovering  body  of 

murdered  person      467,  468 
Order  of  proof  of  466 

Before  other  testimony  against 

accused  465 

Before  proving  motive  542 

Connected  conduct  of  accused 

prior  to  466 

Criminal    intent   as    part    of 

corpus  delicti  467 

Evidence  of  confession  be- 
fore proving,  how  error 
cured  466 

IdentifVinjf  person  or  proper^ 

ty  mjured  466 

Provine  at  same  time  with  de- 
fendant's guilt  466 
Rebuttal  of  proof  d                    468 

CORROBORATION. 

Admissibility  of  hearsay  testi- 
mony for  purpose  of       469 
Of  Accomplice,  see  Aooomfligbb. 
Of  confession,  necessity  642 

Of  detectives  and  decors 

482,  654,  655 
Of  impeached  witness,  effect  of  651 
Of       res      gestcf,       competency 

though  slight  553 

Order  of  proof  of  469 

To  establish  oorpuB  deKcti  645,  646 

COUNSEL. 
Absence;   accused's    consent    to 

proceed  2 

While  additional   instructions 

given  711,  712 

Accompanying  juiy  with  counsel 

on  view  4 

Additional  counsel,  refusal  of  7 

Address  to  jury  593-609 

Constitutional  right  of  accused 

to  594-596 

Waiver  of  ri^t  694^596 


COUNSEL-cont'd 

Improprieties   by   prosecution 

601-609 
Arguing  from  facts  not  in 
evidence  606 

Comment   by   defendant's 
counsel,  effect  606 

Comment   on   oodefendant's 

resistance  or  flight  608 

Comment     on     defendant's 
failure  to  examine  wit- 
ness 607 
Comment     on     defendant's 

failure  to  testify      602,  603 
Comment     on     defendant's 
testimony  603-605 

Credibility  603-605 

Omission     to     state     all 
facts  relating  to  trans- 
action 603-605 
Comment  on  failure  to  prove 

good  character  603 

Comment  on  presumption  of 
guilt  from  possession  of 
stolen  goods  608 

Effect  of  rebuking  prosecut- 
ing counsel  606,  607 
Exception,  rijrht  to         601,  602 
Illogical     in&rences      from 

facts  in  evidence      608,  609 
Intemperance  of  speech  608 

Misstatement   of   testimony 

608,  609 
Prosecuting   attorney    stat^ 
ing   personal   belief  or 
knowledge  605,  606 

Rule  on  objection,  right  to 

601,602 
In  French  language  595 

Limiting  time  596-599 

On  motion  and  questions 
during  trial  598 

Number  of  counsel  discretion- 
ary with  oourt  596 
On  questions   of   law   arising 

on  trial  of  general  issue  599 
Order  of  summing  up  595 

Where  defense  is  insanity    595 
Presence  of  accused,  necessity 

593,  594 
Prosecuting  attorney,  neces- 
sity 594 
Trial  judge  594 
Reading  law  books             599,  600 
Court's  right  to  comment  on 

and  show  error  in  599 

Discretionaiy  with  court        599 

Reading  scientific  books      600,  601 

Right  to  be  heard  in  test  case  599 

Testifying  for  client,  effect  on 

ririit  595 

Trial  judge  must  be  present      594 
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OOUKSEI/-«ollt'd 

Waiver  of  right  by  accused, 

effect  695 

When  made  596 

Admissioxu   by,    iiiBtnictioss  as 

to  627,  628 

Advice  of;  acting  under,  admis- 
sibility of  evidence  of    498 
Appeal,    assignment   of   counsel 

for  purpose  of  7 

Assignment  of,  duty  of  court      5-7 
Alwence  of  statutory  provision      5 
Allowance  of  what  necessary 
for  counsel  to  discharge 
duty  5 

Appointment  of,  discretion- 
ary 10 
For  purpose  of  appeal  7 
Inability  to  employ  5,  6 
Necessity  of  request  for  5,  6 
Person  selected  by  accused  7 
Assisting  prosecution  by  private 

counsel  9 

Employment  by  district  attor- 
ney 10 
Befusal  not  preclude  sugges- 
tions as  amieuM  cunw       11 
Attaching  of  right,  when  8 
Compensation    of    counsel    as- 
signed                                  8 
Separate  counsel  for  persons 

jointly  tried  9 

Constitutional  right  of  accused        1 
In  state  court  3 

In  territories  of  United  States  1 
Under  Federal  Constitution  1 
When  accused  of  crime  2 

Continuing  right  3,  4 

County's  liability  for  compensa- 
tion of  defendant's 
counsel  8 

Examination,    refusal    to    postp 

pone  for  procuring  8 

Informing  aocusea  of   right  3 

Requesting  counsel,  obviating      8 

Interview  with,  opportunity  for      3 

Lawyer's  right  to,  when  accused 

of  crime  2 

Number  of,  within  court's  dis- 
cretion 7 
Objection  not  made  to,  assigned      2 
Presence  of,  consent  of  accused 

to  absence  2 

Of  prosecuting  attorney,  dur- 
ing address  to  jury  594 
While  additional   instructions 

given  711,  712 

Private,    permitting    to     assist 

prosecution  9 

Befusal    of    accused,    excusing 

nonappointment  2 

Bemedy  for  refusal  of  4 

By  mandamus  4 


COUNSEL— cont'd 

By   order    of    court,    issuing 

process  4 

Tax  on  occupation  of  lawyers  as 

affecting  right  3 

Time,  reasonable,  to  send  for  3 

Time  when  right  attaches  3 


COUNTERFEITING. 
Other  offense,  evidence  of 

COUNTS. 
See  Izn>iCTMEiiT. 
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COURT. 

Preliminaiy  question  for,  as  to 
competency  of  fonner 
testimony  578 

COVEBTUBE. 
Failure  to  plead  to  indictment  as 

sole  313 

CBEDIBILITY. 
Affirmative   and   n^;ative  testi- 
mony,   relative    wei^^t 
given  to  649 

Effect  of  corroboration  651 

Instruction  as  to  649-651 

Affirmative  and  negative  testi- 
mony, relative  weight  of  649 
Expert  testimony  649,  650 

Drawn  out  by  hypothetical 

question  650 

Beceiving  with  caution  649,  650 
Impeached  witness  651 

Supposed  testimony  of  absent 

witness  628 

Of  Accused  as  Witness,  see  Ao 

OUSED. 

Expert  testimony  649,  650 

Impeached  witness  651 

Inxormon  and  spies,  testimony 

of  652,  653 

Perjured  person  647,  648 

Supposed  testimony  of  absent 

witnesses  628 

Witness  giving  wilfully  false 

testimony  647-649 

CBIMINAL  INTENT. 
As  part  of  oorpus  delicti  467 

Burden  of  proving  n<mexistence 

of  676,  677 

Circumstantial  evidence  of  531 

In  rebuttal  of  532 

Continuance  of,  presumption  as 

to  526 

Evidence   of    evil    intent  neces- 
sary 671-676 
Evidence    of    other    offense    to 

show  514-^28 

Proving    falsil^   of   accused's 

declarationB  as  to  530 


INDEX. 


775 


CRIMINAL  INTEKT-Hsont'd 
Evidence  of  previous  statements 

and  acts  to  establish  528 
Inference  of,  from  circumstances  677 
Instruction  as  to  inference  from 

facts  677-679 

Intent  Generally,  see  Intent. 
Neglect    or    indifference  equiva- 
lent to  628 
Of  detective  or  deooy,  question 

for  jury  655 

Presumption  of  672-679 

From  proof  of  corpus  delicti      467 
Of  continuance  of  526 

Previous  existence  526 

Sufficiency  of  presumption  679 

Testimony  of  accuaea  as  to  533 

To  violate  law,  evidence  of,  im- 

necessary  671 

CRIMINAL  RESPONSIBILITY. 
Effect  of  Intent  on,  see  Cbimuc- 
Ai.  Intent;  Intent. 
Insanity,  see  Insanity. 
Intoxication,  see  Intoxication. 

CRIMINATION  OF  SELF. 
See  Witnesses. 

CROSS-EXAMINATION. 

Of  Accomplice,  see  Accoif  plices. 

Of  Accused^  see  AccfuSED. 

Of  Witnesses  Generally,  see  Wit*      ^ 

NESSES. 

CUMULATIVE  SENTENCES. 

Power  to  impose  751 

CUSTODY. 

See  Presence  and  Custoot  of 

AOOUSED. 

D. 

DECLARATIONS. 

Admissions,  see  Admissions. 
Conversation,  see  CcervEBSATlON. 
Entire  Conversation,  see  Entibb 

CONVXBSATION. 

Of  accused  469-473 

As  to  other  crimes  470 

Showing  falsity  of  530 

Expressing  menace  or  ill  will 

toward  person  injured    471 
For  purpose  of  showing  falsity 

of  470 

In  own  favor  471 

As  to  intent  in  future  act      471 

Mental  state  471 

Threats  of  deceased  to  kill 

defendant  472 

Explaining     possession     of 

property  473 

Made  at  same  time  with  oth- 
ers proved  against  him  478 


DECLARATIONS— cont'd 

Spontaneous    expression   of 

condition  472 

That  alleged  murdered  man 

did  the  killing  472 

When  part  of  res  gestw  471,  472 
Of  one  speaking  for  others  who 

remain  silent  471 

Preliminary    proof,    necessity 

of  470 

Prior  to  offense  and  referring 
to    its    future  commis- 
sion 470 
To  prove  alibi  409 
To  snow  consanguinity  on  trial 

for  incest  470 

To  show  criminal  intent  528,  529 
To  show  how  stolen  money  was 

obtained  470 

Of  alleged  insane  person  to  show 

mental  condition  490 

Of  confederates  473-481 

After  consummation  of  offense 
on  trial  where  conspir- 
acy continued  470 
Against  one  making  477 
Afade  after  ceasing   to    act 

together  477 

Omitting  names  of  confeder- 
ates mentioned  477 
Against  one  subsequently  join- 
ing combination  476 
Assent  of  one  to   confession 

by  another  478 

Silence   or   conduct   as  as- 
sent 478 
As  to  confederacy  479 
Circiunstantial  evidence  of    479 
Sufficiency  of  evidence  as  to  479 
Testim<my  of  accomplice  as 
to  479 
Burden    of    proving   time   of 

making  475 

Constituting  part  of  res  ges- 

ics  473 

Degree  of  collusion  required      478 
In  furtherance  of  common  ob- 
ject 473 
Made  after  ceasing  to  act  to- 
gether 475 
Made  Mfore  formation  of  com- 
bination 476 
Narrative  of  past  event  474 
Order  of  proof  of                        478 
Before  evidence  of  combina- 
tion 478 
Particular  offense  not  contem- 
plated by  conunon    de- 
sign                                   476 
Proof  of  general  design  in  pur- 
suance   of    itniich    act 
oonmiitted,  enough          477 
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DECLARATIOKS— «mt'd 

To  show  guilt  of  decUnnt  •• 

principal  476 

Of  other  memben  of  family  to 

show  inaanity  601 

Ret  Q€%Ub^  aea  Bb8  Obstjb. 

DECOYS. 
Aa  witneaaea  48S-486 

Accuaed'a  right  to  ascplain  tea- 

timony  482 

Neceaaity  of  oorroboratiiig  aa 

aoeomplioe  482 

Not  aecompkcea  within  role  aa 

to  oorroboxmtion       664,  666 
Decoy  lettera  662-664 

Crime  diaooyered  by  meana  of, 

effect  on  conTietion  662-664 
Instruction  aa  to  662-666 

Intent  to  commit  crimen  qoeatioit 

for  juiy  666 

Participatimi  of,  aa  defenao        483 
Propriety  of  uae  of  662 

DEFENSE. 

Encouragement  hj  proaecutor  or 
opportunity  to  ocNnmit 
offenae,  when  484 

Participation  by  decoy  or  deteo- 

tive,  when  483 


DEGREE  OF  CRIME. 
Instruction  aa  to 

Duty  to  give 
Stating  in  verdict 

DELIBERATION. 
Intoxication  aa 

DELIRIUM  TREMENa 
Speciea  of  inaanity 

DELUSION. 
See  iNSAinc  DiLUSioir. 

DEMEANOR. 
Of  accused 
Competency  against 
How  proved 
In  own  favor 


666-667 

666-667 

726 


on  680-683 


664 


485 
485 
486 
486 


DEMONSTRATIVE  EVIDENCE. 
Admissibility  of,  aa  re%  geatCB      665 
Jury  Taking  with  Them  or  Ra- 
ti rmff,  see   DocuiOENTS 

FOB  JUBT. 

DEMURRER. 

Demurrer  to  evidence,  see  Db- 
MUBSKB  TO  Evidence. 
To   Indictment,    see    Indict- 
ment. 
To    Plea,    see    DEinnmsB    to 


DEMURREB^-eoofd 
Pleaa  to  Indictment,  aee  Puuls 
TO  Indiotment. 

DEMURRER  TO  EVIDENCE. 
Improper    in    criminal  practice  601 

DEMURRER  TO  PLEA. 
Abatement,  plea  of,  on  demurrer, 
where    diamissal      and 
discharge  prayed  151 

Admiaaion  of  futa  160 

By  atate  to  plea  of  mianomer  92 

Certainty  in  151 

Denial  of  l^al  effect  of  facta      150" 
Effect  150 

Judgment  on,  against  party  mak- 
ing fint  fault  in  plead- 
ing 151 
Miaiiomer,  waiver  of,  by  demur- 
rer 01 
Pleaa  to  Indictment,  see  Pubab 

TO  Indictment. 
Proeecution's  right  for  insuffici- 
ency 14^ 
Review,  on  overruling  of  plea        151 
Waiver  by,  of  misnomer  in  in- 
dictment 91 
Whole  eaacy  demurrer  to  plea        150 

DEPOSITION. 

In  civil  proceeding,  use  of,  in 

criminal  action        574,  675 

In  habeas  corona  proceeding,  ad- 
miaaioUi^  in  criminal 
action  675 

Of  co-conspirator  on  examina- 
tion before    magistrate  475 

Permitting  jury  to  take  on  re- 
tiring 704,  705 

Rereading   to   Juiy   after  they 

have  retired  71S 

Taken  before  reasonable  time  for 
accused's  eoimael  to  at- 
tend S 

DETAILS  OP  CONTROVERSY. 
Evidence    of,    to    show  motive^ 

discretionary  64$ 

DETECTIVES. 
As  accomplice  482,  629 

As  witnesaea  482-485 

Accused's  right  to  explain  tes- 
timony 482 
Necessity  of  corroborating  aa 

accomplice  482,  923- 

Not  accomplices  within  rule  aa 

to  corroboration        654,  655 
Instructimi  as  to  652-655 

Intent  to  commit  crime,  question 

for  juiy  655 

Participation  ot   Tthen,  delenae  483 
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BETBRMININO  QUESTION  OF 
OWNERSHIP. 
Summary  determination  of  own- 
ership 754-756 

DIAGRAMS. 

01  scene  of  crime,  admisBibility  513 

DILIGENCE. 
To  Secure  Witnesses,  see  Poar- 

FONSMKNT  QB  CONXmU- 
AKCB. 


DIRECTING  VERDICT. 
Of  acquittal 
On  conviction 


690-593 
593 


DISCHARGE   OF   ACCUSED  ON 
MOTION. 
Delay  of  trial  81 

Failure  of  grand  jury  to  indict, 

as  ground  30 

Good  cause  shown  by  prosecu- 
tion 30 
Former  jeopardy  31 
Information,  showing  none  filed    30 
When  directed  by  court                 592 

DISCHARGE  OF  JURY. 

After  Terdict   recorded   and  as- 
sented to  738,  784 
During  trial  for  juror's  disquali- 

ficaticm  289 

Presence  of  accused  289 

Former   Jeopardy  by,  see   FoB- 

MEB  JboPAIIDT. 

On  disagreement  715-717 

Asking  defendant's  consent  to 

716,  717 
Authorizing     officer    to     dis- 
charge 717 
On  being  told  by  jury  that 
they  are  not   likely  to 
agree                                 717 
On  nonagreement  by  specified 
'                  time                                   717 
Power  of  court  as  to           715-717 
When  no  reasonable  prospect 

of  agreement  714,  715 

With  direction   to  enter  ver- 
dict of  guilty  716 
Power  to  amend  verdict  after 

730,  731 
Taking    Case    from    Jury,   see 
Taksto  the  Cassfboic 

THE  JUBT. 

DISCOVERY  AND  INSPECTION. 
See  IiTSPBcnon. 

DISEASE. 

Contributing  to  produce  or 
hasten  death,  effect  on 
proof  of  oorpuB  delicti    647 


DISPOSITION. 
See  CHABAom. 

DOCUMENTARY  EVIDENCE. 

Allegations  in  one  count  to  dis- 
prove another  313 

Authentication  of  stenographer's 

minutes,  necessity  565* 

Best  Ehrideuce  of  Documents,  see 
Best    Ain>    SEOoifDABY 

EVIDENOE. 

Documents  for  Jury,  see  Docu- 

MEZTTS  FOB  JUBT. 

DOCUMENTS  FOR  JURY. 
Wliat  may  be  taken  on  retiring 

704-709- 
Coat  708 ► 

Copy  of  statutes  707 

Documents   admitted    in   evi- 
dence 704-706 
Forming  part  of  record  706. 
Put   in   evidence   but  with- 
drawn                              707 
Pyin^  declarations             705,  707 
Genuine  siffnatures  of  defend- 
ant for  purpose  of  com- 
parison                            708^ 
Gun  with  which  shooting  done  708- 
Hat  worn  by  deceased               709 
Indictment                                    706 
Jurors'  notes  during  trial          709- 
Law  reports  containmg  former 

reversal  707 

Objects  in  evidenoe  708,  709- 

Original  notes  sued  on  707 

Pantaloons    alleged    to    have 

been  stolen  708; 

Papers  used  as  standards  of 

comparison  707,  708 

Plea,  bill   of   particulars,  and 
judge's  written  instruc- 
tions 706- 
Relevant  document  containing 

irrelevant  matter  707 

Revolver  with  which  homicide 

cominitted  708. 

Several  documents,  all  to  be 

taken  when  requested      709 
Tan^ble  evidenoe  708,  709 

Testimony  before  justice  70T 

Transcript      of      committing 

magistxute's  docket  706 

Warrant  of  arrest  707 

Weapons  used  by  defendant      709- 

DOUBT. 
Created   by    evidence    of    good 

character  636-63i^ 

DRUNKENNESS. 
See  Intoxicatios^. 
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DUPLICITY. 
Of  counts,  exclusion  of  eTidenoe  313 

DYING  DECLARATIONS 

Accused    not    confronted    with 

witness  487 

Belief  in   impending  death  486 

Nearness  of  death  487 

Necessity  of  stating  belief  486 

Sufficiency  of  proof  of  486 

In  favor  of  accused  488 

Nearness  of  death  487 

Permitting  jury  to  take  on  retir- 
ing 70&-707 
Subject  of  487 
Conclusions,  opinions,  and  be- 
lief 488 


•ECCENTRICITY. 

Evidence  of«  on  question  of  crim- 
inal intent  601 

ELECTION. 

Between    several     counts,    com- 
pelling 293-297 

EMBEZZLEMENT. 

Other  offense,  evidence  of 

621,  627,  628 


EMOTIONAL  INSANITY. 
Excuse  for  crime 


664 


ENTIRE  CONVERSATION. 
At  time   of   killing,  admissibil- 
ity 661 
When  part  lets  in  all  488 


-ENTIRE  DOCUMENT. 
When  part  lets  in  all 


488 


ENTIRE  TESTIMONY. 
Of  accused  on  former  trial,  ne- 
cessity of  introducing      672 

ESCAPE. 

During  first  of  two  terms,  date 
of  commencing  impris- 
onment for  749 

ESTOPPEL. 

Inapplicability  in  criminal  cases  490 
Proof  of  oorfnis  delicti  by,  rebut- 
tal of  468 

EVIDENCE. 
Absence  from  trial,  explanation 

of  463 

Accomplice   as    a  Witness,   see 

ACOOMFLIOES. 

Accounts  and  papers  of  accused 

seized  370 

.Accused    as   Witness,    see    Ao- 

CUSBO. 


EVIDENCE— cont'd 

Acts  and  conduct  as  evidence  of 

^ilty  mind  466 

Admissibility,       see       Sprcifio 
Kinds  of  Evidence. 
As  affected  by  consent  317 

Admissions  401-408 

See  also  Admissions. 
Of  fact  to  preclude  evidence      311 

Affidavits,  see  Affidavits. 

Alibi,  see  Aijbl 

Another  Offense^  see  Otheb  Of- 
fense. 

Answer  of  third  person  referred 

to  for  information   545, 546 

Arguing  fT<Mn  facts  not  in  evi- 
dence 606 

Arrest^  see  Abbest. 

Attempts  to  commit  same  crime  41 S 
Like  offense  against  others        413 

Best  and  secondary  413-423 

See  also  Best  and  Seoondaikt 
Evidence. 

Bill  of  Particulars,  see  Bill  of 
Partioulabs. 

Books,  see  Books. 

Burden  of  Proof,,  see  Bubden  of 
Pboof. 

Character  423-430 

See  also  Chabacieb. 

Circumstantial,     see     Gebcumstak- 
TiAL  Evidence. 

Godefendants,      see     Codefend- 

ANTS. 

CompeteiKY,  see  specific  kinds 
of  evidence. 

Competen|^  and  Examination  of 
Witness,  see  Wit- 
nesses. 

Compulsoiy    production    of   ac- 
counts and  papers  37(^ 
Other  things  370 

Concealment  of  himself,  compe- 
tency against  accused      459 
How  proved  460 

Rebuttal  to  show  innocent  mo- 
tive 461 

Conclusiveness    of     failure     to 

plead  coverture  313 

Confessions  430-^56 

See  also  Confessions. 

Consciousness  of  Guilt,  see  Con- 
sciousness OF  Guilt. 

Consent  to  render  admissible       317 

Continuance,  see  Postponkicknt 

OB  GONTINUANCB. 

Conviction  of  oodefendant,  to 
show  defendant's  inno- 
cence 544 
Of  principal  against  aeoessoiy  544 
Or  plea  oi  acceded,  evidence  of 
want  of  title  to  allqped 
stolen  property               756 
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Record  of,  to  affect  credibil- 
ity, contradicting  464 
Convicts  as  Witnesses,  see  GoiT- 

VICTS. 

Corptia  Delicti,  see  Gobpus  De- 
licti. 

Corroboi*ati(Mi,  see  Cobboboba- 
noN. 

Coverture,  failure  to  plead,  in- 
dicted sole  313 

Criminal  Intent,  see  CsiMizrAi. 
Intent. 

Declarations  46^-481 

See  also  Declarations. 

Decoys    as    Witnesses,   see   De- 

G0T8. 

Demeanor,  see  Deiceanob. 

Depositions,  see  Depositions. 

Detectives  as  Witnesses,  see  De- 
tectives. 

Documentaiy,  allegations  in  one 
coimt   to   disprove   an- 
other 313 
Authentication  of  stenograph- 
er's minutes,  necessity    565 

Documents  for  Jury,  see  Docu- 
ments fob  Jubt. 

Duplicity  of  counts,  exclusion  of 

evidence  313 

pying  Declarations,  see  Dying 
Deglabations. 

Entire  conversation  488,  551 

Entire  document  488 

Entire  testimony,  necessity  of  in- 
troducing 672 

Exclusion,   of   court's   own  mo- 
tion 320 
Under  one  count  after  admis- 
sion under  another          313 

Experiment,  see  Exfebimentb. 

Expert  Testimony,  see  Expebt 
Testimont. 

Explaining  Omission  of  Evi* 
denoe,  see  Explaining 
Omission  of  Evidence. 

Extrinsic,  of  defect  in  indict- 
ment on  motion  in  ar- 
rest of  judgment  735 

Falsehood  in  giving  account  of 

himself  457 

False  testimony  of  accused   on 

former  trial,  proof  of      572 

Flight,  see  Consciousness  of 
Guilt. 

Former  Testimony,  see  Fobmeb 
Testimony. 

Further  Evidence,  see  Fubtheb 
Evidence. 

General  issue,  what  admissible 

under  plea  of  497,  498 

Good  Faith,  see  Good  Fahh. 


EVIDENCE— «mt'd 

Guilty  Knowledge,  see  Guiltt 
Knowledge. 

Hearsay,  see  Heabsay. 

Illegal,  exclusion  of  court's  own 

motion  320 

Immaterial,     competency     when 

similar  evidence  in  316 

Inconsistency   in   indictment   to 

disprove  313 

Incriminating  letter  in   custody 

of  accused  536 

Indictment,  allegations  in  one 
count  to  disprove  an- 
other 313 

In  mitigation  537 

Where  jury  fixes  punishment    537 

Insanity,  see  Insanity. 

Inspection,  see   Inspection  and 

DiSCOVEBY. 

Intent,  see  Intent. 

Intoxication,  see  Intoxication. 

Irrelevant,      competency     when 

partly  in  315 

Letters,  see  Lettebs. 

Misstatements  of,  in  argument  of 
prosecuting  attorney 

608,  609 

Motion  to  Quash  Indictment,  see 
Motion  to  Quash. 

Motive,  see  Motive. 

Northampton  tables  423 

Offers  and  objections  314-317 

See  also  Offebs  and  Objec- 
tions. 

Of  want  of  title  766 

Omission  of,  Explanation  of,  see 
Explaining  Omission 
OF  Evidence. 

Omission    to    plead    coverture, 

conclusiveness  313 

On  question  of  punishment* when 

fixed  by  jury  544,  545 

Opinions  of  Witnesses,  see  Ex- 
pebt Testimony. 

Oral,  see  Obal  Evidence. 

Order  of  Proofj  see  Obdeb  of 
Pboof. 

Other  Offense,  see  Otheb  Of- 
fense. 

Parol,  see  Obal  Evidence. 

Physical    ability   or    means   of 
commission,  admissibil- 
'  iiy  426 

Pleading       coverture,       failure 

prima  facie  evidence        313 

Plea,  invalid  and  superseded,  as 

evidence  314 

Postponement,  see  Postpone- 
ment OB  Continuance. 

Preponderance  of,  see  Pbepond- 
eeange  of  Evidence. 
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EVIDENCE— eont'd 
Frew  oopy  of  letters  written  bf 

aoeused  636 

Presumptioii,  Me  Pbbbcmftioh. 
PreviouB  ooniliienieiit  of  acciued  637 
Principal    and    Aooeuoiy,    see 

PlUTOZPAL    AHD    AOCBS- 
BOBT. 

Punishment,  see  PuiflSHiaDfT. 

Reading  after  Jury  has  retired* 

in  presence  of  accused    713 

RebtttUl,  see  Rebuttai^ 

Remoteness,  exclusion  for  317 

ReM  gestcf,  see  Res  Gbstjb. 

Rules  of  363-690 

Searching  house  without  war- 
rant, refusal  to  permit  467 

Secondaiy   Evidence,   see    Best 

AHD      SE002fIIABT      ETI- 
DKirOB. 

Silence  as    an   Admission, 

SiLBNCB. 

Spies  as  Witnesses,  see  Spns. 

Stenographer's  Notes,  see 
ooraphee's  Noiss. 
•  Striking  out 

Failure   to   object   before  an- 
swer made  362 

Tampering  with  witness  or  juror 
vr  adTcrse  party 

666,  667 

Tangible  evidence,  as  ret  gesUB  666 
Permitting  jury  to  take  on  re- 
tiring 708,  709 

Testimony  in  Former  Proceed- 
ing, see  FoBMEE  Tbs- 
Tmoxr. 

Threate,  see  Thbeats. 

Trial,  absence  from,  explanation 

of  463 

Variance,  see  Vabiarob. 

Venue,  see  Vekub. 

View  686-690 

See  also  View. 

Withdrawal  of,  by  charge  after 

argument  closed  619 

EXAMINATION. 
Of  Witnesses,  see  Wihtesses. 

EXAMINING  MAGISTRATE. 
Testimony  of  absent  witness  be- 
fore,   when    admissible 
against  accused  674 

Accused  667-670 

EXCEPTIONS. 

Further  instructions   after  jury 

retire,  subject  to    710,  711 
To  argument  by  prosecuting  at- 
torney 601,  602,  607 
To  instructions,  time  for        619,  620 


EXCLUSION. 
From  public  trial  160-188 

See    also  Evidencb;   Pbesengb 

AND      CU8T(H»T    QT    AO- 
0U8ED. 


EXCESSIVE  SENTENCE. 
Authorised  portion  valid 

EXCUSK 
Burden  of  proring 


761 


634,  63» 


EXPERIMENT. 
By  applying  ether  to  determine 

insanity  601^ 

Out  of  court,  when  eridence  of, 

admissible  40a 

Permitting  before  juiy  491 

EXPERT  TESTIMONY. 

As   to   handwritings  cautionary 

instruction  as  to  650 

As  to  mental  ca{Muuty  602-604 

Caution  in  receiving,  drawn  out 
by  hypothetical  ques- 
tum  650 

Instruction  as  to  649,  650 

Compelling  submission  to  in- 
spection of  defendant's 
person  by  610 

Compelling  to  testify,  compensa^ 

tion  324 

Cross-examination  of  expert 

337,  33S 

Doubt  of,  expert  as  to  sanity  of 

aceiued  603 

Hypothetical  questions  to      327,  32S 

Other    witnesses     to     esteblish 

competency  318 

Preliminary  examination  to  test 

competency.  318 

Questions  to  326-328 

Hypothetical  327,  328 

Baaed    partly    on    expert's 
knowledge  328 

What  may  be  asked  318 

EXPLAINING     OMISSION     OF 

EVIDENCE. 
Absenoe  from  trial  463 

By  imputations  against  accused^ 

when  491 

Collateral   circumstances  within 

rule  658 

Court      criticising     defendant's 

counsel  wr  omission        490 
Evidence   eaually    accessible   to 

botii  parties  668 

Failure  of  accused  to  explain       667 
Flight  469 

Inference  from  omission  657 

Instruction  as  to  667,  668 


INDEX. 
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EXPLAINING     OMISSION     OP 
EVIDENCE— cont'd 
IntcDt  in  suppresgiiig  658 

Right  to  explain  490 

When  competent  490 

EXTORTION. 

Other  offense,  evidence  ol  617 

F. 

FAILURE. 

Of   accused   to  testify,  allusion 

to,  in  instruction  026 

Comments  on,  by  counsel 

602,  603 

To  produce  evidence  657 

Inference  from  667 

Instruction  as  to  657 

To  prove  good  character  603 

FALSEHOOD. 
See  EVIDEI7C9S. 


FALSE  PRETENSE. 
Other  offense  evidence  of 

FALSE  TESTIMONY. 
Credibility  of  witness  giving 

FALSUS  IN  UNO. 
Instruction  as  to 


617 

647-^9 
647-649 


FEIGNED  ACCOMPLICE. 

Detectives  and  decoys,  corrobora^ 
tion  of  testimony  of 

654,  656 

FELONY. 

Power  to  grant  motion  for  new 

trial  in  738 

Presence  of  accused  when  pro- 
nouncing sentence  in 
cases  of  741,  742 

FINDING. 

Of  special  question  of  fact,  com- 
mon-law power  to  di- 
rect 700 

TINE. 

Against  joint  defendants,  sev- 
eral sentence  against 
each  761 

FLIGHT. 

See  CoNBCiouszTxss  of  Guilt. 

FOOTPRINTS. 

Compelling  defendant  to  submit 

to  comparison  of  600 

Evidence  of  correspondence  be- 
tween 511 

FORGERY. 

Deelarations  of  accused    as  to 

wealth,  competency  of    470 


FORGERY— cont'd 
Other  offense,  evidence  of      518,  527 
Proving   admission     of    accused 
before  proof   of  corpus 
delicti  466 

PORGETFULNESS. 
Of  accused,  competency  of  dec- 
laration as  to  472 

FORMER  ACQUITTAL  OR  CON- 
VICTION. 

Acquittal  implied  on  record,  ne- 
cessity of  plea  117 

Acquittal  of    higher  d^pree  by 

conviction  of  lower  117 

Act  same^  several  offenses  same 

kind  118-121 

Lesser    offense    included     in 

hiffher  121-123 

Several  mstinct  offenses 

121,  123-126 

Act  similar,  subsequent  to  in- 
dictment 120 

All^iations  necessary  in  plea        138 

Arrest   of  Judgment   at  defend- 
ant's instance  133 
Acquittal  involved  of  another 

count  or  degree  133 

As  defense  116-142,  495,  496 

Burden  of  proof  635 

Cause  of  acquittal  or  convic- 
tion 635 
Identity  of  offenses  635 

Change  of  offense  by  fact  subse* 

quent  to  prosecution        127 

Chaige,  withdrawal  of,  to  defeat 

plea  133 

Civil  judgment  not  pleadable  on 

criminal  prosecution       137 

Constitution  of  former  court  im- 
proper as  affecting  128 

Court  improperly  constituted  as 

affecting  128 

Court  same  or  different,  neces- 
sity of  plea  117 

Degree,  conviction  of  one  acquit- 
ting of  other  127 

Demurrer  to  plea,  lack  of  juris- 
diction 128 

Evidence  as  to  former  conviction 
on  question  of  punish- 
ment 646 

Evidence   of   former   conviction 

under  plea  of  not  guilty  498 

Facts  on  first,  warranting  con- 
viction under  second  in- 
dictment 118 

Felony,  misdemeanor  conviction 

to  bar  126 

Former  Jeopardy  Otherwise 
than  by  Acquittal  or 
Conviction,  see  Fobmeb 
Jeopabdt. 


783 


OBIMIirAL  TBIAL  BBISF. 


FOKMER  ACQUITTAL  OR  OON- 
VICTION— cont'd 
Form  of  plea  138 

Fraudulent  judgment  to  rastain  131 
Grand     jury,     irregularis    in 

drawing  as  affeetuqg  130 
J7o6eM  eorpu9  not  proper  rem- 
edy 116 
Higher  decree,  aoauittal  by  con- 
viction of  lower  127 
How  proved  496 
Identity  of  offenses,  neoeaeity  of 

provinp;  496 

Identity  of   thmgi   stolen,    pre- 
sumption offense  same    119 
Implied  acquittal  183 

Of  higher    bv   oonvietioii    of 

lower  degree  127 

Indictment  on  former  trial  void, 

effect  on  plea  129 

Indictment,  previous,  setting  out 

in  plea  138 

Informal  verdict  set  aside  132 

Instructions  to  juiy  on  issue  of  141 
To     acquit,      where     beyond 

court's  authority  132 

Issue  raised  for  jury  or  court      141 
Judgment  by  fraud  to  sustain        131 
For  damages  not  bar  criminal 

prosecution  137 

Not  entered  on  verdict  132 

Void,  entered  on  verdict  132 

Void  or  not,  entered  where  pro- 

oeeding  not  ooncluded     132 
Judicial     notice     of,     in     same 

court  117,  118 

Jurisdiction,      offense      against 

other,  not  sustain  128 

Lack  of,  on  former  trial  128 

Demurrer  to  plea  128 

Jury,  former  trial  void  for  ab- 
sence 133 
Jury,  issue  raises  question  for  141 
When  for  court  141 
Mandamus  not  proper  116 
Iklisdemeanor,  to  bar  felony  126 
Necessity  of  plea,  same  or  other 

court  117 

Of  acquittal  implied    on    rec- 
ord 117 
New  offense  by  fact  subsequent 

to  prosecution  127 

Not  guilty,  admissibility  under, 

of  former  record  116 

Not  guilty,  interposing  with  plea 

of  140 

Objections  taken  by  plea  116 

Improper  refusal  error  116 

Of  accomplice,  competency  495 

Offenses,  several,  for  same  act 

118-126 


FORMER  ACQUITTAL  OR  CON- 
VICnON—cont'd 
Ordinance,     prosecution     under, 
subsequent       statutory 
prosecution  12^ 

Pleading  over  to  general  issue      142 
Pleading  with   or  without  plea 

not  guill^  11& 

Presenting    with    plea    of    not 

guilty  140 

Going  to  trial  waives  error       140 
Procedure  in  case  of  140 

Submitting  both  140 

Presumption  offense  same  from 
identity  of  things 
stolen  110 

Prooeedings,  former,  setting  out  138 
Proper  verdict  on  plea  of  721 

Refusal  to  accept  plea  116 

Requisites  of  plea  138- 

Reversal  of  conviction  at  defend- 
ant's instance  133 
Acquittal  involved  of  another 

count  or  decree  13$ 

Reviving  entire  indictment        133 
Setting  aside  of  conviction  at  de- 
fendant's instance  133 
Acquittal  involved  of  another 

count  or  degree  133^ 

Several   offenses   distinct,    from 

same  act  121,  123-126 

Lesser  included  in  higher    121-123: 
Same  kind  by  same  act       118-121 
Statutory,    prosecution,      subse- 

3uent   prosecution     un- 
er  ordinance  12S 

Subsequent  fact  changing  offense  127 
Substitution    of    plea    for    not 

guilty  141 

Test  of,   former   facts   support 

second  indictment  11^ 

Time  of  making  plea  of  130 

Withdrawing  plea   not  guilty 

to  substitute  141 

With  plea  not  guUty  140 

lYial  void  because  without  jury  133 

Variance  as  ground  of  131 

Verdict,  although   no   judgment 

entered  132 

Informal,  setting  aside  132 

Void  indictment  on  former  trial, 

effect  on  plea  120 

Waiver  of   error    in  submitting 

with  plea  not  guilty        140 
Withdrawal  of  charge  to  defeat 

plea  133 

Withdrawing  plea  not  guilty  to 

substitute  141 

FORMER  CONVICTION. 
As   Jeopardy,  see   Forhks   Ao- 

QUITTAI.       OB       CONVIO- 

Tiozr. 
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PORMKR  CONVICTION— cont'd 
Greater  Punishment  in  Case  of, 
see  Second  Offense. 

PORMER  JEOPARDY. 

Adjournment,  panel  exhausted  105 
Amendment,      informal,     before 

plea  103 
Arrest    and    discharge   prior  to 

examination  102 
Burden  of  proof  635 
Constitutional  proYisions  101 
Retroactiveness  101 
Demurrer  as  affecting             103,  104 
Discharge  of  accused  for,  <m  mo- 
tion 31 
Of  jury  as                    105-111,  496 
Failure   of   record   to  show 

inability  to  agree  496 

For  good  cause  101 
Various  grounds  considered 

105-111 
Without  defendant's  consent  110 
Without   reasonable    neces- 
sity 716 
Dismissal,  by  police  court  on  pre- 
vious charges  102 
For  defects  in  indictmeiit  104 
For  variance  104 
Of  complaint  103 
Disqualification  of  juror  109 
Facts,  averment  of,  in  plea  115 
Former  Acquittal  or  Conviction 
as,  see  Former  Acquit- 
tal OR  Conviction. 
Higher     degree,     lower      subse- 
quently charged  103 
Illness  of  judge,  juror,  or  attor- 
ney 108 
Indictment,     valid,    putting    on 

trial  on                     101,  103 
Defective  104 
Judgment  set   aside    for  errone- 
ous sentence  115 
Judgment    withheld    in   former 

case  103 
Jury,  discharge  of 

101,  105-111,  496,  716 

Jury,  substitution  of  juror  109 

Jury  swora  105 

Entry  before  111 

Mistrial  105 

Nolle  prosequi,  effect  of  111 

After  change  of  venue  113 

One  of  several  counts  113 

State's     evidence,    entry     on 

agreement  to  turn  114 

Swearing  of  jury,  entry  before  111 

Time  of  entry  111 
Not   guilty,   establishing   under 

plea  of  100 

Offense,  the  same  103 


FORMER  JEOPARDY— cont'd 
Essential  part  of  another  of- 
fense 103' 
Penalty,  action  for  besides  prose- 
cution                               102 
Police    court   dismissing   previ- 
ous charges                        102 
Quashing  indictment  on  demur- 
rer                              loa 

On  insufficient  grounds  104 

Retroactiveness  of  constitutional 

provisi<»i8  101 

Same  offense  101,  103 

Second  conviction,  increased  sen- 
tence 101,  545 
Sentence     erroneous,     judgment 

setting  aside  115 

Sentence,   increased    on    second 

conviction  101,  545 

Substitution  of  juror  109 

Term   expired  before  agreement 

by  jury  107 

Transfer   to   other  court  during 

trial  102 

Verdict  of  guilty  setting  aside^ 

not  sustain  115 

What  plea  must  show  115 

When  incurred  101-111 

FORMER  TESTIMONY. 
Mode  of  proving  576-578 

Bill  of  exceptions,  proof  that 
substance  of  testimony 
contained  in  576 

Calling  witness  who  heard  it 

576,  577 
Exact  language  unnecessary  578 
Minutes  of  judge  576,  577 

Shorthand  ^vriter's  notes  576 

Stenographer's  minutes  564 

Substance  sufficient  578 

Of  absent  witness  572^75 

Death    of   witness,   effect    on 

admissibility  572-576 

Proving  by  hearsay  576 

Failure  to  cross-examine     *      576 
Introduction  of,   in  evidence, 
where    witness     wrong- 
fully kept  away  567 
On  preliminary  examination      574 
Taken  at  post  mortem  exam- 
ination                             575 
What  is  a  former  trial  575 
When      admissible      for      or 

against  accused  672 

Of  accused  567-572 

At    coroner's    inquest,    when 

competent  5G7-570 

Mere  witnees  not  under  ar- 
rest 570 
While  under  arrest  on  sus- 
picion, competency 

607,  570 
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FORAfER  TESTIMONY— cont'd 
Before  examining  magistrate, 

when  oompetent        667-570 
Cautioning   aoeuaed    aa    to 
right  to  keep  silent         569 
Compulsorily  giTcn  on  any  ju- 
dicial or  legislative  in- 
Yestigation,  oompetencj  570 
Entire  testimony,  necessity  of 

introducing  572 

In  chief,  when  competent  572 

Keading  in  evidence  to  prove 

falsity  of  572 

Voluntarily  given  on  cross-ex- 
amination,    admissibil- 
ity 571 
When  compulsoiy  570 
Preliminary  question   lor  court 

as  to  competency  578 

Throuffh  interpreter  564 

What  IS  a  former  trial  575 

TOAUD. 

In  procuring  former  acquittal  or 
conviction,  burden  of 
proof  635 

Other  offense,  evidence  of  519 

TURTHER  EVIDENCE, 

After  jury  has  retired  718 

Reading  of  evidence  by  reporter 

after  jury  has  retired    713 
Testimony  not  previously  before 

jury  713 

FURTHER  INSTRUCTIONS 
AFTER  JURY  RE- 
TIRES. 
Correcting  previous  errors  in 
giving  or  refusing  in- 
structions 713 
Refusal  of  jury's  request  for 

709,  710 
Right  of  parties  to  demand 

709,  710 
Inducing  agreement  by  intimidar 

tion  or  threats        714,  715 
Lecturing  jur^  on  necessity  of 

agreemg  714,  715 

Manner  of  giving  711-713 

Failure  to  reduce  to  writing    711 

In  open  court  only  711 

In   presence   of   accused    and 

counsel  on  both  sides 

711-713 
Sending   in    written   instruc- 
tions 711 
On  points  on  which  information 

not  asked  710 

JPower  to  give  709,  710 

To  withdraw  or  correct  erro- 
neous instructions    709,710 


FURTHER  INSTRUCTIONS 
AFTER  JURY  RE- 
T1RES-M»nt'd 

Recalling  witness  to  repeat  tes- 
timony or  take  new  evi- 
dence 718 

Reflecting     on     intelligence     of 

some  of  jurors  714,  715 

RifjtA  to  discuss  law  or  evidence 
afresh  before  jury  on 
request  for  710 

Subject  to  exceptions  710,  711 

Testimony  not  previously  before 

Jury  713 

That  failure  to  agree  almost  to 
confess  incompetency 

714,  715 

O. 

GENERAL  ISSUE. 

Ri|^t  to  address  jury  on  ques- 
tion of  law  arising  on 
trial  of  599 

What  admissible  under  plea  of 

497,  498 

GENERAL  VERDICT. 
See  Vebdict. 

GESTURES. 
See  CoNVESSioNB. 

GOOD  CHARACTER. 
See  Cbakacteb. 

GOOD  FAITH. 
Of  accused,  admissibility  in  mit- 
igation 498 
As  defense  498 
Right  to  show                      530,  531 

GOOD  REPUTATION. 
See  Chabacteb. 


GRADE  OF  OFFENSE. 
Not  reduced  by  insanity 


679 


GRAND  JURY. 

Challenge  to,  see  Challenge. 

Establishing  extrinsic    facts  by, 

to  quash  indictment  64 

Grand  Juror  as  Witness  on  Mo- 
tion to  Quash,  see  Mo- 
tions TO  Quash. 

nilgai  drawing  of,  as  ground  for 
motion  in  arrest  of 
judgment  737 

Imprisonment,  term  of,  determi- 
nation 152 

Incompetency  of  sprand  juror  as 
ground  for  motion  in 
arrest  of  judgment  737 

Minutes  oi,  see  MuruTES  or 
Gbaicb  Jubt. 


INDEX. 
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GRAND  JURY-HJont'd 

Objections    to,    by    Motion    to 
Quash,  Bee  Motions  to 
Quash. 
Plea,   see   Pleas   to   Indict- 
ment. 
To    mode    of    selecting,    how 

waived  498 

Qiialifications  of  jurors  16,  62 

Women,  right  to  serve  16 

GRAND  LARCENY. 

Corpus  delicti  of,  necessity  of  di- 
rect evidence  of  468 

GUILT. 

Burden  of  proving  beyond  rea- 
sonable doubt  631,  632 

Consciousness  of,  instruction  as 

to  642-644 

Directing  entry  of  verdict  of,  on 

discharging  juiy  716 

Presumption  of,  from  possession 
of  stolen  property,  com- 
ment on  608 

Silence  as  evidence  of  557-664 

GUILTY. 

Plea  of,  see  Pusas  to  Iitdictment. 

GUILTY  KNOWLEDGE. 

Continuance   of   presumption  as 

to  526 

Evidence    of    other    offense   to 

show  514-528 

Proving  falsitj^  of  accused's  dec- 
larations as  to  530 

H. 

HABEAS  CORPUS. 

Deposition  taken  in  proceeding, 
admissibility  in  crimi- 
nal action  575 

To  enforce  right  to  speedy  trial    159 

HANDWRTTING. 

Expert  testimony,  cautionaiy  in- 
struction as  to  650 

Standards  of  comparison  in,  per- 
mitting jury  to  take  on 
retiring  707,  708 

HARD  LABOR. 

Court  no  power  to  add  where 
statute  prescribes  im- 
prisonment only  748 

HEARSAY. 

Admissibility    for    purpose    of 

corroboration  469 

Ab  to  boundary  line  585 

Venue  586 

Death  of  witness  on  former  trial, 

proof  of,  by  •  576 

Abb.  Cb. — 50. 


HEREDITARY  INSANITY. 
Admissibility  of  evidence  of 


500 


HOMICIDE. 

Assault  with  intent  to  kill,  evi- 
dence of  motive  640 
Charging  as  to  degree  of       656,  657 
Corpus  delicti  in                       465-468 
Circumstantial     evidence     of, 

sufficiency  467 

Compound  fact  465 

Confession   of   accused   to  es- 
tablish 465 
Necessity  of  discovering  body 

of  deceased  467,  468 

Order  of  proof  of  465 

Criminal  intent  of  accused,  prior 
statements  and  acts  to 
show  528,  529 

Declaration  of   accused   in   own 

favor,  admissibility  of    472 
Dying    declarations,    admissibil- 
ity of  486-488 
Motive,  evidence  of                 538,  541 
Details  of  controversy  543 
Order  of  proof  542 
Other  offenscj  evidence  of 

519,  525,  527 

Threats,  evidence  of  578-583 

By  accused  582,  583 

By  deceased  682,  583 

HYPOTHETICAL  QUESTION. 
As  to  insanity  502 

Cautioning  jury  as  to  expert  tes- 
timony drawn  out  by      650 


I. 


IDENTITY. 
Identification   as   part   of  proof 

of  corpus  delicti  466 

Presumptive  proof  of  identity  468 
Of  articles   offered   in   evidence, 
necessity    of    establish- 
ing 504,  505 
Deceased,    circumstantial   evi- 
dence of  646 
Offenses  under  plea  of  former 
jeopardy,      burden      of 
proof  635 
How  proved  496 
Necessity  of  proving               496 
Person,    by    brmging    before 

jury  505 

Prior    offense    charged,  neces- 
sity of  proving  557 
Presumptive  proof  of  468 
Record  of  former  conviction  as 

evidence  of  557 


IDIOCY. 
Disclosure  of,  when  made 


83 
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IDIOCY— cont'd 
Suspending    prooecdingi    during 

ooniinuanoe  S2 

Oourt's  own  motion  33 


IQNOBANCE. 
Test  of  insanity 

IMPEACHED  WITNESS. 
See  W1TRE8BB8. 
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IMPEACHING  EVIDENCE. 
Limiting   effect   of,   by  instrue- 

Uon  688 

IMPEACHMENT. 
Of  admission  by  production  of 

witness  404 

Accused,  see  Agcubid. 
Interpreter  12,  346 

Qenerally,  see  Wn- 


IMPRISONMENT. 
See  PumsHMKRT;  SsivmGB. 

INCEST. 
Other  offense,  evidence  of  020 

Proof  of  consanguinity  on  trial 

for  470 

INCOMPETENCY. 
See  luooT;  iHaAimT;  Iittozx* 

OATIOII. 

INCONSISTENT  COUNTS. 
Goieral  verdict  of  guilty  under 
indictment  containing 

740,  747 


INCRIMINATING  LETTERS. 
In  custody  of  accused,  admissi- 

biUty  of  630 

INCRIMINATION  OF  SELF. 
See  Wimxssss. 

INDECENT  EXPOSURE. 
Other  offense,  evidenoe  of  62Q 

INDETERMINATE     SENTENCE 
LAW. 
Presumption    that    verdict    re- 
turned    under     provi- 
sions of  728 

INDICTMENT. 

Amendment  of,  after  bill  found, 
ground  for  motion  in 
arrest  of  judgment  737 

Arraignment  trading  indict- 
ment on  20 

Bill  of  Particulars  to,  see  Bnx. 
or  Pabtiouulbs. 

Challenges,  peremptory,  not  in- 
creased by  several 
counts  271 


INDICTMENT— cont'd 
Copy  of  20,  34-36 

Amendment  inserting  material 

averment  35 

Furnishing  accused  20 

Of   lost   indictment,    presence 
of,  when  sentence  pro- 
nounced 742 
Right  to  34 
Service,  time  of  36 
Waiver  of  34 
Counts,    charging   same   offense 
in   different  ways,  sen- 
tence  of  hi^est  crime 
chained                              746 
Convicting  accused    on   some 
and   acquitting    as    to 
others                                 747 
And    verdict    silent    as  to 
others,  effect                    747 
Duplicity,    exclusion    of     evi- 
dence                                 313 
Demurrer  for                      39,  61 
Effect  of  bad  counts  where  one 

good  738 

Election  between  293-297 

Improper  joinder  of,  as 
ground  for  motion  in 
arrest  of  judgment  736 

Inoonsistent  general  Terdict  of 
guilty  on,  insufficient 

746,  747 
Sentencing  accused    to    good 
counts    thou^    others 
bad  745,  746 

Several,  not  increase  peremp- 
tory challenges  271 
Demand  for  copy,  necessity  34 
Demurrer  to                                 37-43 
Appeal   by    prosecution   from 
ju(igment  or  order  sus- 
taining 42 
Arraignment,  interposing  on       37 
Defects  on  face  00 
Disqualification   of  grand  ju- 
ror, objection  38 
Duplicify  of  indictment         39,  01 
Facts    insufficient     to     state 

crime  00,  01 

Final  judgment  on  sustaining    42 
General,   to    several    counts, 

some  good  40 

Interposition  of,  when  37 

Judgment   absolute    on   over- 
ruling 41 
Jurisdiction       of       territory 
where    offense  commit- 
ted 39 
Want  of  02 
Limitations,   statute    of,   not 

available  on  39 

Matters  not  spparent  on  fact 
of  indictment 
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INDICTMENT— eont'd 

Minutes  of  evidence  not  filed, 

objection  to  38 

Misnomer  38 

By  state  to  plea  of  92 

Waiver  of,  by  demurrer  91 

Idem    aonans,  issue  how 

tried  92 

OfTense,       punishable^      facts 

stated  not  constitute        39 
Overruling,    presence    of    ac- 
cused 43 
Pleading   over   on   overruling 

of  41 

Statutory  right  41 

Presence   of   accused  on  over- 
ruling 43 
Sustaining,  final  judgment  on    42 
Waiver  of  misnomer  by  91 
Waiver  of  objections  by  fail- 
ure to                                  37 
When  to  be  interposed                  37 
After  plea                                  38 
Discharge  for  failure  to  find  in- 
dictment                            30 
Showing  no  information  filed 

on  motion  for  80 

Duplicity,  demurrer  for  39,  61 

£xclu8ion  of  evidence  313 

Election,  compelling  between 
several  county  same 
transaction  293 

Separate  transactions  295 

When  and  how  exercisable    296 
Finding  accused  guilty  of  less 
offense  than  charged  or 
attempted  726 

Former  Indictment  Pending;  see 
PX.SA8  TO  Iin>ier- 
mint;     Postponkmsnt 

OB  CONTIlVUAlfCB. 

Fundamental  defect  in  ground 
for  motion  in  arrest  of 
judgment  786 

Grand  Jury,  Matters  as  to,  see 
Gra^b  Jubt. 

Improper  joinder  of  counts  in,  as 
ground  for  motion  in 
arrest  of  judgment  786 

Insufficiency,  proper  practice 
when  aiscovered  during 
trial  692 

Motions  to  Quash,  see  MonoifS 
TO  Quash. 

Necessity  of  presence  of,   when 

sentence  pronounced        742 

Permitting  jury  to  take  on  re- 
tiring 700 

Plea  to,   see  Picas  to  Iin>icT- 

MENT. 

Reading  on  arraignment  20 

To  jury  in  course  of  evidence  313 

Service  of  copy  36 


INDICTMENT— cont'd 

Time  of  86 

Surplusage  in,  when  struck  out 

or  disregarded  666 

Time  of  service  of  copy  36 

Time   to    plead,   requesting,   as 

waiver  of  irregularity       84 
Trial  without  objection  as  waiv- 
er of  irregularity  84 
Waiver  of  riffht  to  copv  of  34 
When  not  aided  by  verdict            785 

INDIFFERENCE. 
Equivalent   to   specific  criminal 

intent  62S 

INDUCING  AGREEMENT. 
By  intimidation  or  threats    714,  715 

INEBRIETY. 
See  iNTOxiCATioir. 

INFANT. 
Crimes  affecting,  effect  of  belief 

in  majority  673 

Showing   to   jury  on   issue   in- 
volving age  of  605 

INFERENCE. 
See  PBBSVMFnoN. 

INFIRMITY. 
Disclosure  of,  when  made  88 

Suspending    proceedings    during 

continuance  32 

Court's  own  motion  33 

INFORMATION. 
See  iKDicrMENT. 

INFORMERS. 
As  witnesses  482-486,  652,  658 

Credibility  of  testimony    652,  658 
Instruction  as  to  652-655 

INNOCENCE. 
Presumpti<»i  of  658-660 

Accompanies  accused  through- 
out trial  658-660 
From  lack  of  motive  684 
Instruction  as  to  right  to 

658-660 
Silence    of    accused    consistent 

with  564 

INQUEST. 
See  CoBOHiB. 


INSANE  DELUSION. 
Excuse  for  crime 


662,  668 


INSANITY. 
Admissible  under    plea    of  not 

guilty  497 

Burden  of  proving  on  accused 

604,  665 
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INSANiry— cont'd 

Where   intoxication   cause  of 

mental  incapacity  605 

Common-law  test  660 

Disclosure  of,  when  made  33 

Doubt  of  expert  as  to  603 

Evidence  of,  freely  received  501 

Grade  of  offense  not  reduced  by  670 
Hereditary  500 

How  proved  499 

Acts,     conduct,     occurrences, 
and    other    circumstan- 
ces 409 
Declaration  of  insane  penon    409 
General  reputation                      499 
Induced  by  inebriety                       664 
Inquiry  on  court's  own  motion      33 
Insane  person  as  witness,  com- 
petency                             499 
Instruction  as  to                     660-670 
Burden  of  proof  as  to        664,  665 
Proof  beyond  reasonable  doubt 

666,  670 
Showing  by  clearly  preponder- 
ating^ evidence  666,  667 
That  insanity  must  be  clearly 

proved  666,  667 

Measure  of  proof  of  666-670 

Of  ancestors  or  progeny  500 

Witness  on  former  trial,  intro- 
ducing testimony  of 

672-574 
Opinion  of  expert  witness  as  to 

502-504 
Opinion  of  ordinazy  witness  as 

to  503 

Based   on   facts   and   circum- 
stances testified  to  503 
Privilege  of  opening  and  closing 

where  defense  is  595 

Proof    beyond   reasonable  doubt 

unnecessary  666,  670 

Heading  work  on,  to  jury  601 

Reasonable     doubt     of    sanity, 

enough  667-670 

Rebutting  evidence  of  504 

Retrial  of  question  on  arraign- 
ment at  subsequent 
term  34 

Suspending   proceedings    during 

continuance  32 

Court's  own  motion  33 

Test  of  660-670 

Ability  to  distinguish  between 
right  and  wrong  as  to 
act  660-662 

Application  of  ether  to  deter- 
mine question  of  509 
Barbarity  of  crime  not  alone 

evidence  of  670 

Common-law  test  660 

Delirium  tremens  664 1 

Emotional  or  moral  insanity    664 


INSAXITY— cont'd 

Ignorance  of  divine  law  662 

Human  law  662 

Irresistible  impulse  663,  664 

Lack  of  self-control  663,  664 

Mere  ignorance  662 

Trial  of  question,  refusal  34 

INSPECTION  AND  DISCOVERY. 

By  jury  to  determine  age  of  per- 
son 505 

Compulsory,  of  defendant's  per- 
son, evidence  of  507 

Of  grand-jury  minutes  43 

Of  person  of  accused,  compul- 
sory 507 

Submission  of  person  to^  as  con- 
fession 509 

To  determine  whether  person  a 

negro  508 

INSTRUCTIONS. 

As  to  accomplice  as  witness 

620-624 

See  also  Acoomplice. 
Accused  as  witness  625-627 

See  also  Accused. 
Admissions  627-629 

AffidaviU  627-629 

Alibi  629-631 

See  also  Aubi. 

Burden  of  proof  631-635 

See  also  Buiu>ei7  of  Proof. 
Character  635-639 

Confessions  639-642 

See  also  Confessions. 
Consciousness  of  guilt        642-644 
See    also    Consciousness  op 

Guilt. 
Corpus  delicti  644-647 

Credibility  047 

See  also  Credibiutt. 
Criminal  Intent^  see  C&ihinal 

Inisnt. 
Detectives  652-655 

Flight  642-644 

Good  character  635-639 

See  also  Good  Chabagteb. 
Informers  652-655 

Innocence,  presumption  of  658-660 
Insanity  660-670 

See  also  Insanitt. 
Intent  671 

See  also  Intent. 

Intoxication  680-683 

See  also  Intoxication. 
Law  of  the  case  611,  612 

Motive  684,  685 

Presumptions  685,  686 

Reasonable  doubt  686-699 

See  also  Reasonable  Doubt. 
Special  verdict  700 

Spies  652-655 
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INSTRUCTIONS— cont'd 

StatutoYy  prima  facie  evidence  686 
Using      declarations      only 
against    confederate 
making  477 

Venue  700-704 

See  also  VEiruE. 
Correcting  error    in,    time    for 

619,  620 
Power  of  court  as  to  709,  710 

Degree  of  crime  655-667 

Exceptions  to  619,  620 

Time  for  619,  620 

Explaining    omission     of     evi- 
dence 657,  658 
See  also  Explaining   Omission 

OP  Evidence. 
Further  instructions  after  jury 

retire  709-715 

See  also  Fubtheb  Instructions. 
Limiting  Effect  of  Evidence  by, 
see  Limiting  Effect  of 
Evidence. 
Oral,  when  improper  618 

Reading  from  books  618,  619 

Requests  for  612-618 

Compliance  with,  sufficiency  of  615 
For  further  instructions  after 

jury  retire  709,  710 

Giving   in   different   language 

613-615 
Statutory    provision    as    to 

613-615 
Necessity  for  612 

Ruling  on  rei^uests  613-618 

Givmg  precisely  as  framed 

613-615 
Modifying,     limiting,      and 

qualifying  614,  616-618 

Modifying      requested      in- 
struction 617 
Rejection  of                      613-616 
As  to  character  of  accused  614 
Complex  rec^uest                   616 
Embodied    in    other    in- 
structions given        613-616 
Giving   other   correct  in- 
structions                  613-615 
Ignoring  evidence                 613 
Inapplicable  to  case    613,  614 
Incorrect                       613,  614 
Instructions  in  the  aggre- 
^te,  some  of  which  ob- 
jectionable                        616 
Omitting  statutory    qual- 
ification                            614 
Unintelligible    instruction  613 
Unsupported   by  evidence  613 
Time  to  make                      612,  613 
Requiring   jury    to    retire    dur- 
ing argument  of               618 
Right  to                                    611-620 
Time  of  giving                              612 


INSTRUCTIONS— cont'd 

Withdrawal  of  improper  evi- 
dence 619 
.  Withdrawing       improper      evi- 
dence                                619 
Written,  necessity  of                      618 
Permitting  jury  to  take  on  re- 
tiring                                706 

INTENT. 

See  also  MonvE. 

Character  of,  effect  680 

Considering  effect  of  intoxica^ 
tion  on  capacity  to  exer- 
cise 680-682 

Criminal  Intent,  see  Criminal 
Intent. 

Declarations  as  to,  as  res  gea- 

tcB  554 

Of  accused  as  to,  admissibility 

in  own  favor  471 

Inferring  specific  intent  neces- 
sanr  to  make  act  crim- 
inal 678,  679 

Instruction  as  to  671-680 

In  suppressing  evidence  658 

Intoxication  as  oearing  on,  evi- 
dence of  534 
Susceptibility  to  intoxicants      535 

Threats,  evidence  of,  to  show  578-583 

To  do  particular  act,  evidence  of, 

necessary  671-676 

To  make  test  case,  effect        679,  680 

Where  other  person  or  proper- 
ty injured  than  in- 
tended, effect  680 

INTERPRETER. 
Accuracy   of   interpretation   for 

jury  12 

Assistance  by  unsworn  person        12 
Correcting      testimony       given 

through  345 

Court's  power  as  to  11 

Expert  witness,  function  of   in- 
terpreter as  12 
For  deaf  and  dumb  witness      11,  345 
Power  to  read    or   write   not 

preclude  345 

For  foreigners  345 

Impeachment  of  ^12,  345 

Jury,     accuracy   of   interpreta- 
tion for  12 
Jury,  interpreter  for,  on  delib- 
eration                               11 
Oath  of                                             12 
Proof  by  steno^pher's  minutes 
of  testimony  on  former 
trial  through                    564 
Sti^tute,  absence  of  provision  for    11 
Witness   with   iniperfect  knowl- 
edge of  £ngliBh  11 
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nrriMiDATioK. 

Of  witsMft 


566 


IMTOXICATINO  LIQUORS. 
Keeping  or  sale  of,  evideaee  of 

other  offense  520 

nrroxiCATioN. 

As  eqpraymUon  88<>-682 

Capacity  to  distinguish  between 
ri^t  and  wrong,  consid- 
ering effect  on         WO,  681 
Considering  effect  of,  on  moiire  680 
IMIberation    or    premeditatioB, 
considering     effect     on 

680-683 
Discloeare  of,  when  made  83 

Eridence  oi,  as  bearing  on  in- 
tent 634 
Susceptibility  to  intoxicants     636 
Inebrie^,   insanity   induced  by, 

as  excuse  for  crime         664 
Instructions  as  to  680-683 

In  support  of  alibi  636 

ICentai  incapacibr  resulting 
troBkf  burden  of  proox 
as  to  666 

To    exercise    spedfle    intent, 
considering    dfect     on 

680-682 
Physical    capacity    to    do    act 
charged,  considering  ef- 
fect on  680,  681 
Suspending    proceedings  during 

continuance  82 

Court's  own  motion  33 

Voluntary,  no  defense  680-682 

IRRB8ISTIBLS  IMPULSE. 
Excuse  for  crime  663,  664 

J. 
JOINT  DEFENDANT. 

See  CODBRITDAirT. 

JUDGE. 
Presence  during  counsel's  argu- 
ment, necessity  604 
When  verdict  received,  neces- 
sity                                  720 
Verdict  received  by  other  than 

trUl  judge  720,  721 

JUDGMENT. 
Former  Acquittal  or  Conviction, 
see  FoBMKR  Aoqittttai, 
OB  CoifviCTioir. 
.  Motion  in  arrest  of  734-738 

See  also  MonoN  nr  Abbbst  or 

JXTDGKEirr. 

Opening  to  allow  motion  for  new 

trial  739 


JUDOMENT-HX>nt'd 

Sentence    pronounced   by   other 

than  trial  judge  741 

JUDICIAL  HEARINQ. 
Silence  of  accused  at^  as  admis- 
sion 661,  662 

JUDICIAL  NOTICE. 
Of  Venue,  see  Vbitub. 

JURISDICTION. 
See  FoBicBB  Aoqutrai.  ob  Coir- 
vicnoN;   Plbab  io  Iv- 

OICTlIKIfT. 

JUROR. 
Pointing  out  place  on  view  by 

jury  687 

Tampering  with,  by  adverse  par^ 

ty,  competency         566,  567 
Withdrawal  of,  right  as  to  590 

JUROR'S  NOTES. 
Jury  taking  on  retiring  700 


JURY. 
Adjournment,  conversation  dur- 
ing 283 
Array,  challenge  to                202-200 
See  also  Challenqbs. 
Bribery  of,  competency                  667 
Calling  names  of,  before  verdict 

received  721 

Challenges,  see  CHAXXBiroBS. 
Coercion    of,    to    induce  agree- 
ment 714,  715 
Conversation    during     adjourn- 
ment 283 
Discharge  of                            715-717 
See  also  DraoHABOB  or  Jubt. 
Documents  for                        704-700 
See  also  Doouimm  worn  Jubt. 
Orand  Jury,  see  Gbaiid  Jobt. 
Interpreter  to  aid   in   delibera- 

ti<m  11 

list  of  trial  jury,  right  to  copy  108 
Failure  to  claim,  or  proceed- 
ing without  objection      196 
To  furnish,  objections  sea- 
sonably made  108 
Of  talesmen                                 109 
Retrial;  right  to»  on                   199 
Service,  sufficiency  of                  199 
Sufficiency  of                               199 
Waiver  of                                    198 
Oath,  form  of  juror's                   282 
Of  officer  in  charge  of                284 
To    prevent   communicatiMi 
about  case                        284 
Who  properly  appointed            284 
Officer  in  charge^  oath                    284 
Panel  of  trial  jury,  right  to  list  198 
Polling  of                               721,  722 
See  also  Poixoro  Jubt. 
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JURY— cont'd 
Presenoe  of  aoeiudd  at  Belectioo 

of  juiora  200 

Beqniring  retirement  of,  during 
argument  of  inatrue- 
tions  618 

Beswearing  after  sranting  sep- 
arate triaia  194 
Where  separate  trials  granted  291 
Right    to    Trial    by,    see    JuBT 

Tbial. 
Selection  of  jurors  from  panel 

returned  200 

Absence  of  some  of  panel  201 

Absentees,  refusal  to  send  for  201 
Correction  of  mistake,  court's 

power  201 

Court's  general  power         279-281 
Excusing  juror,  legal  grounds 

not  shown  279 

Informalities    and    irregulari- 
ties, objection  to  200 
Waiver  bv  proceeding  with- 
out objection                     200 
Misconduct  of  juror  during      280 
Physical  incapacity,  discharge 

for  280 

Presence  of  accused  200 

Setting  aside  incompetent  jur- 
or, court's  own  motion    279 
Substitution  of  juror  for  one 

incapacitated  280 

Selection  of  talesmen,  local  law 

and  practice  200 

Separation  of  286 

After  charge  287 

Serrice,  of  copy  of  venire  199 

Substitution  of  juror  for  one  in- 
capacitated 280 
Supervision  of                         283-289 
Swearing                                   281-283 
For  particular  eta%  281 
Manner                                        .  282 
Oath,  form  of                             282 
Prescribed  by  statute  282 
Presence  of  accused                     281 
Taking  case  from                    690-592 
See  also  Takiito  the  CAsb  fbqm 

THE  JUBT. 

Talesmen,  list  of  199 

Talking  during  adjournment  283 

Verdict  of,  see  Verdict. 

View  by  686-590 

See  also  View. 

Waiver,  of  list  of  trial  jurors      198 
In  capital  case  in  open  court  198 
Of   informalities   and   irregu- 
larities in  selection        200 


JURY  TRIAL. 
Appeal,  jury  trial  on  to  tatisfy 

rifl^t  167 


JURY  TRIAL-cont'd 

Challenge    to    panel    summoned 

at  irregular  term  162 

Constitutional  right  161 

l>eprivin|[  of,  by  law  161 

Minor  o&nses,  extension  of  class 
after  Constitution 
adopted  152 

Extent  of  right  in  166 

On  plea  of  present  insanity  in- 
terposed   after    verdict 

743,  744 
Statutes  not  violating,  illustra- 
tions 152,  163 
Term    of    imprisonmenty    deter- 
mination 152 
Waiver,  in  capital  cases  161 
Juror's  qualifications  or  man- 
ner of  selection  162 

JUSTIFICATION. 
Burden  of  proving,  on  accused      634 

K. 

KEEPING      GAMING      IMPLE- 
MENTS. 
Other  offense,  evidence  of  620 

KNOWLEDGE. 
Guilty  Knowledge,    see    Guiltt 
Knowledge. 


LARCENY. 
Grand  Larceny,  see  Grand  Lab- 
cent. 
Other  cHeaae,  evidence  of       621,  626 

LAW. 
Belief  in  duty  to  violate,  test  of 

insanity  662,  663 

Ignorance  of,  test  of  insanity        662 

LAW  BOOKS. 

Reading  to  jury  699,  600 

LAW  OF  THE  CASE. 
Right  of  accused  to  instructions 

as  to  611,  612 

LEADING  QUESTIONS. 
See  Witnesses. 

LEGISLATIVE  INVESTIGA- 

TION. 
Testimonv     compulsorily    given 
by  accused   on,   compe^ 
tency  570 

XEGITIMACY. 

Determination  of,  by  exhibiting    - 
infant  to  jury  606 

LETTERS. 
Decoy  letters  ..  662-664 
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LETTERS— cont'd 
See  also  Dbootb. 

IncriminAting  530 

Found  in  custody  of  aoeiued      630 


Written  bT  aocuaed,  preM  copy 
of,  admissible 


LIBEL. 
Evidence  of  motive 


630 


642 


LIMITATION  OF  ACTIONS. 

Admissibility  of,  under  pies  of 

not  guilty  497 

Former  conviction  provable  not- 
withstanding interven- 
ti<m  of  657 

LIMITING    EFFECT    OF  EVI- 
DENCE. 

By  instruction  083,  084 

Against  oodefendant  310 

To  legitimate  purpose  019 

To  special  purpose  083,  084 

When  necessaiy  083 


MINLTES-Hsont'd 

Copy  of,  right  of  accused 
Inspection  of,  discretionary 
Motion  for  inspection,  time  of 
making 
Of  judge,  provmg  former  test!- 

monv  by 
Of  steno^pher 

Necessity  of  authentication 
Statute  makmg  evidence,  ef- 
fect 
Proof  of  testimony  <m  former 
trial  through  interpret- 
er by 


43 
43 

44 

676 

5G5 
505 

565 


664 


LIMITING  TIME. 
Of  argument  to  jury 


690-699 


LIST. 
Jury  List,  see  Jubt. 
Of  Witnesses,  see  Witkxsses. 

M. 

MAGISTRATE. 
Examining   Magistrate,  see  Ez- 
AMinmo  Maoisthatb. 

MANDAMUS. 
Counsel,  right  to^  enforced  by  4 

Raising  objection  of  former  ac- 
quittal or  conviction  by  1 10 

MEDICAL  BOOKS, 
Reading  to  jury  601 

MEDICAL  EXPERTS. 
Opinion  of,  as  to  insanity      602-604 

MEMORANDA 
Refreshing  recollection  by  340 

See  also  Ketbeshino  Memobt. 

MEMORY. 
Accused's  want  of,   competency 

of  declaration  as  to         472 

MENTAL  INCAPACITY. 
See  Idiocy ;  Insanity;  Iioozi- 

CATION. 

MINORS. 
See  Infants. 


MINUTES. 
Of  grand  juiy 


43,  44 


MISCARRIAGE. 
Showing  mode  of  occurrence  to 

prove  corpus  delicti         403 

MISDEMEANOR. 

Power   of   court  to  grant  new 

trial  in  cases  of  738 

Presence  of  accused  when  pro- 
nouncing sentence  in 
cases  of  741,  742 

MISNOMER. 

Abatement,  plea  in,  to  raise  90 

When  to  be  made  91 

Addition,  want  of,  or  wrong  90 
Answer  by  replication,   to   plea 

of  92 
Arraignment,  plea  in  abatonent 

at  91 

Omission  then  as  waiver  91 
Change  of  name  pending  indictr 

ment  93 
Demurrer  for,  see  iNDicnisirr. 
Given  nam^  or  surname  90 
Idem  Monans,  issue,  how  tried  92 
Name,  in  indictment,  to  be  de- 
nied, in  plea  of  92 
On  indictment  as  affecting  com- 
petency of  witness  300 
Pleading  over,  where  issue  found 

against  defendant  92 

Plea  of,  requisites  92 

Quash,  motion  to,  on  ground  of  91 

Replication  to  plea  of  92 

True  name,  disclosure  by  plea  of  92 

Waiver  of  91 

MISTAKK 

Repelling     presumption    of,    by 

other  offense  527 

Of  fact,  by  accused  in  commis- 
sion of  offense  charged  531 

Of  law,  by  accused  in  commission 

of  offense  charged  530 


MITIGATION. 
Burden  of  proof  of 


034 


IKDKZ. 
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MITTGATrON—cont'd 

Hearing  evidence  in,  where  pun- 
ishment discretionary 
with  court  747 

Ofpunishment  537,  545 

ifvidence  of  previous  confine- 
ment of  accused  537 
Evidence    where     punishment 

fixed  by  law  or  court      545 

MITTIMUS. 
Power  to  change  at  subsequent 

term  753 

MORAL  INSANITY. 

Excuse  for  crime  664 

MOTION  FOR  NEW  TRIAL. 
B^  one  of  several  defendants         739 
New  Trial  Generally,  see  Nkw 

Tbial. 
On  behalf  of  several  defendants, 

granting  as  to  part  only  739 
Pendency  of,  not  suspend  power 

to  pass  sentence  742 

Personal  examination   by   court 

of   affiant  740 

Power  of  court  to  grant  738 

Right  of  accused  to  be  present      740 
Right  of  accused  to  make  738 

Time  for  making  739 

Allowing  argument  of  motion 
before  decision  on  mo- 
tion in  arrest  739 
Before  expiration  of  term        739 
Before    motion    in    arrest    of 

judgment  739 

Opening  judgment  to  allow 
motion  739 

MOTION  IN  ARREST  OF  JUDG- 
MENT. 
Appealability  of  order  denying    738 
Court's  power  to  arrest  judgment 

on  o^vn  motion  734 

Grounds  735-738 

Amendment  of  indictment  aft- 
er bill  found  737 
Bad  counts  where  one  good        738 
Conviction     of     offense     not 

charged  735 

Defects  appearing  on  the  rec- 
ord 737 
Of  proof                                    736 
Defects  available  on  demurrer 

735,  736 
Examination  of  accused  with- 
out     warning      before 
grand  jury  737 

Failure  to  read  indictment  at 

trial  736 

Former  acquittal  of  higher  of- 
fense 737 
Fundamental  defect  in  indict- 


ment 


735 


MOTION  IN  ARREST  OF  JUDG- 
MENT—cont'd 
Defect    must    appear    from 

record  735 

Extrinsic  evidence  of  defect 
inadmissible  735 

Grand  jury  not  legally  drawn  737 
Improper  exclusion  from  serv- 
ing on  grand  jury  73G 
Improper  joinder  of  coimts        736 
Incompetency  of  grand  juror  737 
Inconsistent  counts  in  indict- 
ment                                 747 
Lack    of    legal    authority    to 
make  and  file  informa- 
tion                                   735 
Separation  of  jury  at  adjourn- 
ment                                  736 
Variance   between    indictment 

and  proof  736 

In  Vermont  supreme  court  734 

Lack  of  iurisdiction  735,  736 

Motion  for  new  trial  after,  too 

late  739 

Power  of  court  to  grant,  depend- 
ent upon  statute  738 
When  made                                      734 
After    conviction    on    second 

trial  734 

After  default  but  before  entry 

of  judgment  734 

Before  expiration  of  term  at 

which  trial  had  734 

Before  sentence  734 

MOTIONS  TO  QUASH. 
Appeal,  review  of,  denial  of  mo- 
tion 65 
Challenge  to  grand  jury  by,  aft- 
er sworn  17 
Discretion  of  court  to  quash          65 
Appeal,  review  on                          65 
Withdrawing    plea    to    make 

motion  47,  50 

Effect  of^  to  withdraw  plea  49 

Evidence,  presumption  of  truth, 
of   indictment's   allega- 
tions 63 
Contradiction      by      extrinsic 

facts  63 

How  shown  63 

Extrinsic  facts,  to  contradict 

indictment's  allegations'    63 
Grand    juror    as    witness  to 
establish  extrinsic  facts 
to  quash  64 

Grand  jury,  matters    as   to,    as 
grounds  for  motion,  see 
infra,  Grounds. 
Grounds  for  38,  46-60,  91,  301 

Absence  of  law  pimishing  of- 
fense 48 
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MOTIONS  TO  QUASH— <M»t'd 
A»  affecting  time  of  making 

motion  46 

Challenge  to  favor  61 

Counts,  one  of  eeveral  good         69 
Defect  rendering  erroneoiu  66 

Disqualification       of       grand 

juror  68 

Distinct  offense  charged  61 

Duplicity  61 

Evidence,  incompetency  or  in- 

sulAeieninr  of  64-67 

Facts     insuflicientW     stating 

cause  of  action  60 

Formal   defects,  time  for  mo- 
tion 47 
Formalities,  defects  in  indict* 

ment  67 

Grand  juiy,  matters  as  to  3S,  49-57 
Defective  or^nixation,  time 

for  motion  49 

Disqualification     of     grand 

juror  88 

Evidence  before,    sufficiency 

of  67 

Grand  juror  as  witness  in 

case  66 

Illegally  constituted  51 

Interview  with  outsider  53 

Number  of  jurors  63,  54 

Presence    of    attorney    or 

judpfe  63 

Proceedmgs,  unlawful  61 

Regularity  of  oiganization      38 
Substitution  of  juror  63 

Sufficiency   of   evidence   be- 
fore, investigation  of        67 
Unconstitutional  statute  for 

impaneling  62 

Indorsement  of  indictment,  de- 
fects in  68 
Names  of  witnesses  68 
Insufficiencnr,  to  state  crime       60 
Interlineations  or  erasures  in 

indictment  68 

Jury    commissioner,    unsworn 

clerk  61 

Misnomer  91 

Objections   grounds   for  chal- 
lenge to  favor  61 
To  sufficiency,  objection  to 
testimony  to  raise  48 
Offense,  no  law  punishing  48 
Time   of    crime   insufficiently 

sUted  60 

Title  of  indictment,  defects  in    58 

UncArtainty  59 

As  to  formal  averm«its  69 

Witnesses,  names  not  indorsed 

on  indictment  301 

Witness,  grand  juror  as,  effect 

on  indictment  55 

Jurisdiction,  want  of  48,  68 


MOTIONS  TO  QUASH-^oont'd 
Demurrer  to  raise 
Leave  of  court,  to  withdraw  plea 

to  make  47 

Other  indictment    pending, 

quashing  nrst  62 

Partial  quashing,  several  defend- 
ants 58 
Pendency    of   other    indictment* 

quashing  first  62 

Pleading  to  the  merits,  waiving 

pending  motion  66 

Waiving  improper  verification 

of  information  66 

Plea,  renewal  of  motion  denied    47 
Plea,  withdrawal  <rf,  before  mo- 
tion, 46,  47 
Discretion  of  court  as  to  leave 

47,  50 
Presence  of  accused  at  argument    51 
Presumption  as  to  truth  of  in- 
dictment's allegation         62 
Proof  of  extraneous   facts   to 

contradict  63 

Renewal  of  plea  if  motion  denied 

47,  50 
Beview  on  appeal  of  denial  of 

motion  65 

Several  defendants,  quashing  as 

to  part  68 

Objection  conunon  to  all  53 

Time  for  46-50 

Defective      organization       of 

grand  juiy  49 

Formal  defects  47 

Ground  fatal  to  verdict  46 

Other  ground,  leave  of  court 

neoessaiy  47 

Discretion  of  court  as  to 
leave  47 

Withdrawal  of  plea  before      46 
Waiver   of   pending  motion   by 

plea  to  merits  66 

Of  improper  verification  of  in- 
formation 66 
Withdrawing  plea  to  make        47,  50 


MOTIVE. 

Evidence  of  537-544 

Circumstantial  evidence  538 

Cross-examination  of   accused 

as  to  544 

Details  of  controversy  543 

Of  accused  or  witness  543 

Of   accused,   threats   to  show 

678-583 
Order  of  proof  542 

After  proving  oorjhu  delicti  542 
Right  of  rebutti^l  544 

Right  to  show  different  mo- 
tive 644 


INDEX. 
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MOTIVE— cont'd 

Strong   presumption  of  inno- 
cenoe  from  lack  of  it 

684,  686 
Sufficiency  of  686 

Tending  to  show  other  offense  638 
Unnecessary  to  prove  684,  686 
What  competent  638 

Where  suggested  motive  inno- 
cent in  itself  638 
Instruction  as  to                     684,  686 
Intent,  see  Intent. 
Materiality  of,  in  case    of    cir- 
cumstantial evidence       686 
Not  to  be  conjectured  in  case  of 

circumstantial  evidence  685 

MUKDER. 
See  HoMiciDB. 

MUTUAI^  CORROBORATION. 

Of  accomplices,  instruction  as  to  622 

N. 

NAME. 

Entry  of  true  name  on  arraign- 
ment 27 

Furnishing  List  of  Witnesses^ 
see  WmcBSSBS. 

Misnomer,  see  Misnomkb, 

NEGATIVK 
Burden  on  prosecution  to  prove 

632,  633 

NEWSPAPERS. 

Articles  prejudicing  public,  as 
ground  for  postpone- 
ment 166 

Comments    by,    as   ground    for 

change  of  venue  82,  84 

Publication  by,  as  contempt  16 

NEW  TRIAL. 
Admission    in    evidence  of  oo- 
conspirator's      declara- 
tion, as  ground  for  476 
Counsel,  absence  of,  as  ground 

for  2 

Interpreter  assisted  by  unsworn 

person  12 

Motion  for  738-740 

See  also  Monoir  roB  New  Trial. 

Power  of  court  to  grant  738 

In  felony  cases  738 

In  misdemeanor  eases  738 

NOLLE  PROSEQUI. 

Acoomplice^  aiUowing  as   to^   to 

make  competent  witness  362 
Acquittal  by  entry  197 

After  jury  sworn  197 

Before  jury  sworn  196 

Court's   own   motion,   entry   of 

196,  197 


NOLLE  PROSEQUI— cont'd 
Court's  power  198 

Jeopardy  by,  see  Fobmeb  Jbop- 

▲SOT. 

Motion  to  quash  in  New  York  196 
Objection  by  accused  197 

Presence  of  accused  on  motion 

to  set  aside  198 

Prosecuting  officer's  power  196 

Setting  aside  198 

Presence  of  accused  on  motion  198 
State's  right  to  enter  196 

United  States  district  attorney's 

power  to  enter  196 

NONJUDICIAL  DAY. 
Receiving  verdict  on  717,  718 

NONSUIT. 
Motion  for,  improper  in  crimin- 
al practice  691 


NORTHAMPTON  TABLES. 
Use  as  evidence 


423 


NOT  GUILTY. 
Duty  to  direct  verdict  of      690-692 
Plea  of,   see   Pleas  to  Indict- 
ment. 

NUMBER. 
Of  counsel  on  argument  to  the 

jury  696 

Of  Peremptory   Challenges,   see 

Challenges. 
Of  witnesses  821 


O. 


OATH. 
Juror's,  form 

Officer  in  charge  of  jury 
Of  witnesses 


282 

284 
302 


OBJECTIONS. 
To  Orand  Jury,  see  Challenge; 
Motions  to  Quash  ; 
Pleas  to  Indictment. 
Improper  argument  by  prose- 
cuting attorney,  when 
and  now  taken 

601,  602,  606,  607 
Offers  of  Evidence,  see  Oftebs 
AND  Objections. 

OFFERS  AND  OBJECTIONS. 
Absence  of  witness  on  offer  of 

oral  evidence  *       314 

Consent  of  accused  to  render  ad- 
missible 317 
Disclosure,    calling    for,    before 

witness  sworn  316 

Before  putting  question  316 

On  cross-exammation  815 
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OFFERS    AND    OBJECTIONS— 
cont'd 
Good  faith;  test  where  doubt        314 
In  offer  of  oral  evidence  of  ab- 
sent witness  314 
Immaterial,    competency    where 

similar  evidence  in  316 

Irrelevant,     competency     where 

partly  in  315 

Joint  defendants,  competency  of 
evidence  for  or  against 
either  316 

Limiting  effect  of  316 

Opening  door  for  irrelevant  or 
immaterial  evidence 

315,  316 
Oral  evidence,  in  absence  of  wit- 
ness; good  faith  314 
Proof  expected,  requiring  state- 
ment of  substance  315 
Remoteness,  ground  of  exclusion  317 
Rulings  on                                        350 
Admissibility      of      evidence, 

how  tried  350 

Facts  incident  to  determin- 
ations ;  sufficiency  of  ev- 
idence 350,  351 
Hearing  on,   in  absence  of 
jury  351 
Whole       conversation,       partly 
called   out   without  ob- 
jection 315 
Witness,    competency,    objection 

to,  when  raised  318 

OFFICER, 
Decoy    letters,    effect   on    credi- 
bility as  witness        652-654 
Directing  discharge  of  jury  by      717 
Pointing  out  place  on  view  by 

jury  587 

OMISSION    TO    ADDUCE   EVI- 
DENCE. 
See  Failube  to   Produce   Evi- 
dence. 


OPEN  COURT. 
Receiving  verdict  in 


720 


OPENING. 
Affirmative  of  case  on  defense  of 

insanity  306 

Commonwealth's   regular   attor- 
ney to  make  290 
Defendant's  292 
After  prosecution's  testimony, 

discretionary  292 

Restricting   matter  inadmissi- 
ble in  evidence  292 
Defense,  nature  of,  as  affecting    290 
Defining  crime  charged                  291 
Facta    intended    to    be    proved, 

stating  291 

Of  which  no  evidence  offered  291 


OPENING— cont'd 
Failure  to  prove  all  facts  stated 
in,  not  ground   for  di- 
recting acquittal  592 
Objection  and  exception                291 
Opening  and   closing  argument, 

order  of  595,  596 

Prosecution's  right  to  open        290 

Where  defense  is  insanity  695 

Remedy  for  improper  opening      291 

Restriction  of,  exclusion  of  ar^ 

gument  291 

Scope  of  291 

OPINION. 
Of   Expert,   see   Exfebt  Tssn- 
uoirr. 

ORAL  EVIDENCE. 
Absence  of  witness  on  offer  of      814 
Of    identity  of  offenses    under 

plea  of  former  jeopardy  496 
To  prove  ground  of  challenge      22  L 

ORAL  INSTRUCTIONS. 

When  improper  618 

ORDER  OF  PROOF. 

Adjournment    to    allow   further 

testimony  312 

After  both  sides  finish  312 

Exception  to  312 

Admission    of  fact  to    preclude 

evidence  311 

Affirmative  of  case  on  insanity 

defense  306 

Anticipatory  rebuttal  308 

Burden,  party    having,   to    first 

produce  306 

Affirmative  of  case  on  insanity 

defense  306 

Chief,  evidence  in,  during  rebut- 
tal 305 
By  prosecution  305 

Conditional  recepticm  on  prom- 
ise to  connect  310 

Connect,  conditional  reception  on 

promise  to  310 

Corpus  delicti,  see  CoBPUS  Ds- 
ucn. 

Corroborating  evidence,   not   re- 

butUl  308,  460 

Proving  prosecution's  ease  un- 
der 307 

Cross-examining  adverse  witness 
to  support  case  after 
closing  306 

Declaration  of  confederate  be- 
fore proof  of  combina- 
tion 478 

Exception    to    adjournment    for 

further  testimonv  812 

To  admission  of  proof  after 

both   parties  rested        812 
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ORBEII  OF  PROOF— cont'd 

£xhausting  case  in  turn  305 

Impeachment,  of  state's  witness 

called  in  rebuttal  306 

Indictment,   reading  to  jury  in 

course  of  evidence  313 

iBsue,    production    of    all    evi- 
dence on  305 
Except  rebutting  evidence  305 
Of  second  offense  556 
Opening  party,   complete  intro- 
duction of  evidence          305 
Except  rebutting  evidence         305 
Piecemeal,  giving  evidence  by      305 
Precluding   evidence   by    admis- 
sion of  fact                       311 
BebutUl                                     305-310 
Anticipirting  defense                   308 
By  defendant  after  closing  de- 
fense                                 306 
Circumstantial  evidence  to  re- 
but evidence  of  crimin- 
al intent                             532 
Compulsory  inspection  of  de- 
fendant's     person     by 
way  of                               510 
Corroborating     evidence,    not 

308,  469 
Evidence  in  chief  during  305 

Impeachment  of  state's  witness 

called  in  306 

Incidentally  corroborating  case 

in  chief  308 

Of  admission  as  to  what  testi- 
monv  absent  witness 
would  give  628 

Evidence  of  experiments        493 
Of  insanity  504 

Of  corpUM  delicti  468 

Purely  corroborating  evidence  308 
Threats  by  deceased  before  ac- 
cused's   lack    of   inten- 
tion to  attack  him  583 
To  show   innocent  motive   of 

flight  or  concealment      461 
.What  is  305 

Witness  not  called  in  chief  al- 
though requested  310 
Becalling    witness    after     case 

rested  309 

IMspute  as  to  testimony  309 

To  contradict  adversary,  for- 
mer testimony  repeated  309 
Reopening    after    both    parties 

have  rested  311 

Exception  to  312 

Prescribing  limits  on  312 

Repeating   former   testimony  to 

contradict  adversary       309 
Supporting    case,    cross-examin- 
ing adversary's  witness 
after  closing  305 


OTHER  OFFENSE. 
Evidence  of 

410,  411,  514-528,  538,  552 
Circumstances       tending      to 

prove,  as  res  gestcB  552 

Offense  not  charged,  not  prov- 
able 410 
Exceptions  411 
To  repel  presumption  of  mis- 
take 527 
To    show    criminal    intent  or 
guilty  knowledge 

410,  514-528 
Before     or     after     offense 

charged  525 

Connection  of  offenses  523 

Exceptions  411 

Remoteness  of  525 

To  show  criminal  tendency        526 
Motive  538 


P. 


PARDON. 
Admissibility  of  record  of 
Removing      dis(}ualification 
conviction 


of 


556 
232 


PARENTAGE. 
Determination  of,  by  exhibiting 

infant  to  jury  506 

PAROL  EVIDENCE. 
See  Oral  Evidence. 


PARTICIPATION. 
Of  decoy,  when  defense 

PECULATION. 
Other  offense,  evidence  of 


483 


621 


PERJURY 
Credibility  of  witness  647,  649 

Other  offense,  evidence  of  522 

PHOTOGRAPHS. 

Admissibility  of,  in  evidence        505 

Of  person,  place,  or  thin^  to 
show  previous  condition 
or  appearance  512 

PLEA. 

Permitting  jury  to  take,  on  re- 
tiring 706 

To  Indictment,  see  Pleas  to  In- 
dictment. 

PLEADING. 
Pleading  over,  on  Demurrer  to 
Indictment,      see      In- 

DICTlffENT. 

Pleas  to  Indictment,  see  Pleas 

TO  Indictment. 
To  the  Merits,   see  Motions  to 

Quash. 
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FLEAS  TO  INDICTMENT. 
Abfttemcnty   Tarianee   in 

ing  offenBe  ~      60 

To  Rum  Objeetion  to  Gniid 
July,  see  infra.  Grand 
Jury. 
Demurrer  to,  see  Ddcusub  io 


Former  acquittal  or  oonTiction 

116-142 
Bee  also  Fobmkb  AoQunriX  <» 

GoNTicnoif. 
Former  jeopardy  100-116 

See  also  Fobmek  Jbopasdt. 
Form  of  plea  of  pardon  143 

Grand  jury,  objections  to        03-100 
Abatement)  plea  in,  to  raise        03 
After  plea  to  merits  03 

Challenge  to  array  defeats    03 
Requisites  ci  100 

Sufficiency  06 

Verification  of  100 

Alienage  of  grand  juror      06,  06 
Challenge,  proper  remedy  04 

Challenge  to  array  defeats  sub- 
sequent plea  in  abate- 
ment 03 
Evidence  before  as  ground  for 

plea  00 

Irregularities,     in    formation 

04,  07,  08 
In  proceedings  07 

Juror  8  qualification  and  dis- 
qualification 05-08 
Merits,  plea  to,  as  waiver  08 
Plea     in    abatement    after 

pleading  to  03 

Withdrawal  of  plea  08 

Panel  03 

Proceeding,  irregularities  in       07 
Qualifications  of  juror  03 

Quash,  motion  to,  proper  rem- 
edy 04 
Time  of  making                        03,  08 
Verification  of  plea  in  abate- 
ment                                 100 
Waiver    by    pleading    to    the 

merits  08 

Guilty,  plea  of,  how  interposed  144 
Admits  only  existence  of  facts  148 
Crime  not  charged,  judgment 

not  warranted  147 

Effect  on  subsequent  proceed- 
ings 147 
Offense,   facts  constitute,  not 

admitted  by  148 

Sentence  on  147 

Unconditional  145 

Withdrawal  on  leave  145 

Refusal  of,  reviewable  146 

Joinder  of  plea  148 

Demurrer  to  148 


PLEAS  TO  INDICTMENT-hsobM 
Jurisdiction,  objeetion  waived  bj 
r^nsal  to  plead 
Plea  to  80,  00 

Subeequcnt  plea  to  offense      80 
Territorial,  how  raised  00 

Waiver     of     jurisdictional 

fuestion  by  plea  to  in- 
ictment  OO 

When  to  be  made  80 

Without  answering  to  crime    80 
Misnomer  00-03 

See  also  Mibkoickb. 
Nolo  contendere  144 

Effect  on  subsequent  proceed- 
ings 144 
Not  guilty                                       407 
Entry  of,  by  court  on  refusal 

to  plead  20 

Evidence  admissible  under        407 
Pleading  former  aoouittal  or 

conviction  witn  140 

Withdrawal  of  plea  143 

Pardon,  when  and  how  set  up      143 

Pending  indictment  142,  143 

Or  qui  tarn  action  143 

Pleading  to  the  merits  as  waiver 

of  irregularity  34 

Refusal  to  plead  20 

Entxy  of  plea  not  guilty,  fay 

court  20 

Estoppel  by  20 

Waiver  of  objection  to  juris- 
diction 

Standing  mut^  effect  of  20 

Striking  out  idle  plea  140 

Variance    in    charging    offense, 

abatement  to  raise  60 

POLLING  JURY. 
Directing      categorical     answer 
where  answer  evasive  or 
qualified  732,  733 

Error  in  receiving  general  ver- 
dict, curea  by  722 
How  right  to,  waived  732 
By  falling  to  claim  seasonably  732 
Consent  to  disdiarge                  732 
Consent  to   return  of   sealed 

verdict  732 

Judge's  power  to  direct,  on  own 

motion  731 

Necessity  of  demand  731 

No  formal  inquiry  where  answer 

affirmative  733 

One  juror  ill  when  sealed  verdict 

received,  effect  731 

Proper  question  to  juror  on  732 

Right  of  parties  to  731 

At    any   time   before   verdict 

recorded  731 

Time  to  ask  for  781,  738 
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POLLING  JURY— cont'd 

Treating  answers  of  jurors  on, 

as  surplusage  732 

POSSESSION. 

Declaration  of  accused  to  ex- 
plain 473 

Of  stolen  property,  comment  on, 
presumption  of  guilt 
from  808 

POST  MORTEM  EXAMINATION. 
Evidence  taken    at,    competency 

against  accused  675 

POSTPONEMENT    OR   CONTIN- 
UANCE. 
I.  In  Genrral. 
II.  Absence  of  Witnesses. 

I.  In  Gsnebal. 

Abuse      of      discretion,      inter- 
ference on  appeal  189 
Affidavit  for            185,  186,  408,  028 
Admission  as  to  remainder  by 

reading  part  of  628 

Admission  of  truth  of  028 

Instruction  as  to  828 

As  evidence  against  accused     408 
Counter  affidavits  186 

Disproving  facts  to  prove 
which  postponement 
sought  186 

Negativing  denial  of  access 
by  counsel  186 

For  absent  witnesSj  see  infra, 

II. 
Strict   examination   after   re- 
peated continuances         186 
Appeal,  interference  by  court  on  189 
Application  for,  when  made        164 
Before  arraignment  164 

Verdict,    srantuig   after,   for 
newly    discovered    evi- 
dence 165 
When  venire  ordered  164 
Effect  of  allowance   to    one   of 

joint  indictees  189 

Exceptions  to  refusal  of  applica- 
tion 189 
Grounds,  abandonment  by  coun- 
sel                                    167 
Absence  of  accused                     170 
In  misdemeanor  case              170 
Absence  of  counsel                       168 
Because  of  illness                    168 
Of  prosecuting  attorney  169 
Alraence  of  witness^  see  infra, 

II. 
Action  or  indictment  pending    166 
After  verdict,  newly  discovered 

evidence  165 


POSTPONEMENT   OR   CONTIN- 
UANCE,  I.— cont'd 
Attendance  of  counsel,  grant- 
ing to  procure  167 
Newspaper    articles    prejudic- 

inff  public  166 

Notice  of  special  term,  failure 

to  give  167 

Pendin|^  action  or  indictment  165 
Prejudice  by  reason  of  public 

excitement  166 

Preparation    for    defense,    in- 
sufficient time  167 
Prosecution  not  ready,  mista^ 

ken  belief  as  to  174 

Public   excitement  to  defend- 
ant's prejudice  166 
Special  term,  failure  to   give 

notice  of  167 

Time  to  prepare    defense    in- 
sufficient 167 
Granting  for,  discretionary  167 
Joint  indictees,  effect  of  allow- 
ance to  one  189 
Neglect  of  defendant  to  defeat      168 
Personal  knowledge  of  court  not 

to  influence  186 

Presence  of  accused  165 

Presumption,  to  aid  facts  stated  185 
Remedy  for  refusal  189 

Repeated  continuances,  strict  ex- 
amination of  affidavits    185 
Second     continuance     on     same 

ground  185 

State  always  entitled  167 

Time  allowed  by,  discretionary    189 

II.    Absence  or  Witnesses. 

Admission,  of  facts  sought  to  be 

proved,  to  defeat  188 

Of  what  witness  would  swear 

188,  628 
Rebutting  628 

Unqualified  188 

Withdrawal  of  witness  189 

Affidavit,  allegation  of  facts        184 
Allegations     on      information 
and  belief;  showing  in- 
formant 184 
Allowing  postponement  where 

sufficient  181 

Counter,   negativing    absence, 

diligence,  etc.  186 

Denial  of  motion  186 

Description  of  testimony  184 

False,  or  made  for  delay  181 

Materiality  of  evidence  to  be 

shown  in  181 

By    stating    what    will    be 

§  roved  183 

iligence  181 

Prior  postponement    before 
applying  188 
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POSTPONEMENT    OR    CONTIN- 
UANCE, II.— cont'd 
ReaBonable    probability    of 
getting  181 

Suspicious  circumstances ; 

minute     statement     of 
facts  186 

What  shown  by  181 

Names  and  residences  of  wit* 

nesses  in  185 

Proof  expected  182 

Anticipation  of  prosecution's 
case,  preparation  to 
meet  173 

Arrest,  voluntaiT  exposure  to, 

improbable  178 

Diligence    as    to   indirect  cir- 
cumstantial evidence        173 
Appeal  from  conviction  of  wit- 
ness,   postponement    to 
await  178 

Beyond  the  state,  dili^^ce  to 

procure  deposition  171 

Bound  over  to  attend  178 

Collusion  in  procuring  absence    181 
Conviction  of  witness  on  appeal, 
postponement  to  await 
result  178 

Convict,  postponement  for  testi- 
mony of  179 
Counter  affidavits                            186 
Court's  readiness  to  send  for  wit- 
ness                                   189 
Cumulative  evidence,  refusal  for  180 
Delivery  of  process  to  proper  of- 
ficer, diligence                   176 
Denial  where  witness  brought  in  189 
Diligence  to  procure  witness's  at- 
tendance or  testimony     172 
Admonition  by  magistrate  not 

dispense  with    subpoena  177 
Anticipating         prosecution's 
case,  preparing  evidence 
to  meet  173 

Before  indictment  found  172 

Beyond  the  state,  diligence  to 

procure  deposition  171 

Burden  of  proof  172 

Circumstantial  evidence,  indi- 
rect, testimony  to  meet  173 
Confinement  in  jail  as  affect^ 

ing  omission  173 

Evidence   temporarily   beyond 

jurisdiction  173 

Process,  proper,  shown  174 

Deliveiy  to  proper  officer        176 
Issuance  ana  service  of,  sea- 
sonable 175 
Return,  if  any,  and  what     177 
Time  allowed  insufficient        174 
What  done  with  process          177 
Prosecution    not    ready,  mis- 
taken belief  as  to             174 


POSTPONEMENT   OR    CONTIN- 
UANCE,  II.— cont'd 
Return  of  officer  to  show  177 

Shown  by  service  175 

Time  to  get  absent  witnesses, 

due  service  shown  174 

What  constitutes  174-177 

Due  service  shown,  time  allow- 
ance to  get  witness  174 

Evidence,  not  obtainable  else- 
where 179 

Evidence   to   character,    refusal 

for  180 

Expectation,  reasonable,  of  se- 
curing evidence  179 

Illness  of  171 

Inadmissible  evidence  not  ground 

for  180 

Instruction  as  to  credit  to  sup- 
posed testimony  of  628 

Prior  postponement  179 

Process,  due  issuance  of,  to  show 

diligence  176 

Promise  to  attend  177 

Prosecution;  subpoenaed  by  177 

Reasonable  expectation  of  secur- 
ing evidence  179 
Within  reasonable  time              179 
Witness  b^ond  jurisdiction     179 

Return  of  officer,  to  show  dili- 
gence 177 

Second  continuance  where  wit- 
ness goes  beyond  juris- 
diction 185 

Service,  showing  diligence  175 

Surprise  by  withdrawal  of  wit- 
ness 178 

Suspicious  circumstances;  min- 
ute statement  of  facts     186 

Time  to  cet;  due  service  shown  174 

Witnesses'  names  and  resi- 
dences, statement  in  affi- 
davit 185 

PREDISPOSITION. 

See  QSABACTEB. 

PRELIMINARY  EXAMINATION. 
Mode      of      proving    testimony 

taken  576,  677 

Of  absent  witness,  when  admissi- 
ble against  accused        574 
Of  accused,  when  competent    567-572 
Cautioning  accused  as  to  right 

to  keep  silent  569 

PRELIMINARY  QUESTION  FOR 
COURT. 
Competency  of  former  testimony  578 

PREMEDITATION. 
Intoxication  as  bearing  oa,  in- 
struction as  to         680-683 
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PREPONDERANCE      OP      EVI- 
DENCE. 
Alibi,  proof  oi,  bj  629 

Proof  of  inaanitj    by,    instruo- 

tion  as  to  666,  667 

PRESENCE  AND  CUSTODY  OP 

ACCUSED. 
Compelling  presence  at  view  by 

jury  687-690 

Of  codefendant  for  identifying 

together  22 

Of  one  indicted,  held  in  civil 

action  23 

Gross-examination  by  his  coun- 
sel during  temporaiy 
absence  298 

Custody,    taking   at   commence- 
ment of  trial  23 
Exclusion    during   codefendant's 

testimony  22 

Guard,  armed,  in  murder  case      23 
Manacling  or  shackling  22 

At  what  stage  of  trial  appli- 
cable 23 
On  amendment  of  information        22 
Arguments  on  motions  and  de- 
murrers                        21,  61 
Of  motion  for  new  trial          740 
Communication     of     disquali- 
fying charges  to  juror  289 
Continuance  of  cause                  166 
Correction  of  record  at  term 

when  verdict  rendered      718 
Pelony  trial  21 

Giving  of  additional  instruc- 
tions after  jury  retires 

711-718 
Impaneling   and    examination 

of  juiy  213 

Misdemeanor  trial  21 

Nolle  prosequi,  setting  aside  198 
Pronouncing  sentence  741,  742 
Beading   evidence   after   jury 

has  retired  713 

Receiving  verdict  718 

Flight,  effect  of  718 

Selection  of  jurors  200 

Setting  down  case  162 

Submission  of  case  to  jury  on 

retiring  21 

Summing  up  593 

Swearing  of  jury  281 

Witness  302 

View  by  jury  687-690 

Court    compelling   presence 

687-690 
Waiver  of  ris^t  to  be  pres- 
ent 687-690 
Temporaiy  absence  21 

PRESENCE  OP  COUNSEL. 
On  reception  of  verdict,  neces- 
sity of  719,  720 
Abb.  Cb.— 6L 


PRESENCE  OP  COUNSEL— cont'd 
Notice  and  opportunity  to  be 

present  719,  720 

PRESENCE  OF  WITNESS. 
See  WirmssBS. 

PRESS  COPY. 
Of  letters  written  by  accused,  ad- 
missibility 636 

PRESUMPTION. 
From  failure  of  accused  to  tes- 
tify, instruction  as  to     627 
To  produce  evidence,  instruc- 
tion as  to  657 
From  wilful  suppression  of  evi- 
dence                               658 
Instructions  as  to          627,  632,  649, 
657-660,  672-679,  685,  686 
Of  continuance  of  previous  in- 
tent or  knowledge  526 
Criminal  intent^  from  circum- 
stances 677 
From  proof  of  oorpiM  delicti  467 
Instruction  as  to            672-679 
Sufficiency  of  679 
Distinction  between  leg&l  pre- 
sumption and  jvury's  in- 
ference                     685,  686 
Guilt  from   false   account  of 

himself  468 

From  flight  642-644 

From    possession    of   stolen 
goods,  comment  on  608 

Identi^  of  body  of  murdered 

person  466 

Innocence  658-660 

Right  to  instruction  as  to 

658-660 
Insanity  664,  666 

Interest  of  accused  as  bearing 

on  credibility  626 

Mistake^  repelling  by  proving 

other  offense  627 

Previous  knowledge  or  intent    626 
Sanity  664-670 

Venne,     inference     sufficient 

702,  708 
On  acquittal   of   chai^  of  lar- 
ceny that  property  not 
stolen  766 

Relative  weight  of  affirmative 
and  negative  testimony, 
instruction  as  to  649 

Statutory  prima  facie  evidence     686 
Validity  of  sUtute  686 

That    homicide    malicious,    in- 

structi^m  as  to  632 

That  verdict  returned  under  pro- 
visions of  indetermi- 
nate sratence  law  728 


SOS 
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PREVIOUS  CONVICTION. 
Former  Conviction  as  Jeopardy, 

■ee  FoBMU  Acquittal 

AND  CoifTicnoN. 
Greater     Punishment    for,    &&b 

SXOOlfD  OfTBHIB. 

PREVIOUS  DECLARATION. 
Admissibility  of  661 

PRINCIPAL  AND  ACCESSORY. 
Admissions  of  principal  to  show 

guilt  on  trial  of  476 

Conviction    of    principal   when 
evidence   against  acces- 
sory 644 
Conclusiveness    against  aooes- 

soiy  644 

PRIVILEGE. 
Of.   accused,    eompulsoiy    testi- 
mony on  former  inves- 
tigaticm,  introduction  of  670 
Of  Witness,  see  Witnessks. 

PRIVILEGED         COMMUNICA- 
TIONS. 
Accused's    right    as  to,   where 

witness  394 


PROSEOJTING  ATTORNEY. 

Absence  of,  durinff  argument  of 

defendants  counsel  694 

Address  by  69S-609 

See  also  Coukskl. 

Admission  by,  conclusiveness,  in- 
struction as  to         627,  628 

PROSECUTOR. 
Encouragement    or    opportunity 
to   commit   offense  by, 
when  defense  483 

PUBLIC  TRIAL. 
Exclusion  from  160-162 

Public  morality  as  ground  of 

161,  162 
Right  to  and  violations  of    160,  162 

PUNISHMENT. 

Accused  not  prejudiced  by  impo- 
sition of  less  than  full 
penalty  748 

Assessment  of,  in  verdict      727-729 

Evidence  when  jury  fixes        644,  646 
Facts  as  to  former  conviction    646 

For  ftecond  offense  666 

See  also  ^cooifD  Omirss. 

Evidence  of,  when  admissible   666 

Hard  labor  748 

Hearing  evidence  in  mitigation 
where  punishment  dis- 
cretionary with  court     747 

Mitigation  of  687,  646 


PUNISHMENT— cont'd 

Evidence    where    punishment 

fixed  by  law  or  court      646 
Where  jury  fixes  punishment   637 
Evidence   of   previous    con- 
finement of  accused        637 
Sentence,  see  Skkteiic3B. 

Q* 

QUASHING. 
See  Motions  to  Quash. 

QUESTION  FOR  JURY. 
Competency  of  former  testimony  578 
Existence  of  criminal  intent  677-679 
Intent  of  detective  or  decoy  to 

commit  crime  655 

Sufficiency  of  corroboration  624 


RAPE. 

Declaration  of  accused  showing 
intent  to  oonunit,  com- 
petenqr  471 

Intent  to  commit,  circumstantial 

evidence  of  531 

Other  offense,  evidence  of  522 

REASONABI^  DOUBT. 
Created    by  evidence    oi    good 

character  636-639 

Defining  686-699 

Establisfaing   venue    of    offense 

beyond,  necessity  704 

Instruction  as  to  686-^99 

Defining  686-699 

Necessitjr  of    689,  091,  693,  694 
Proper  instruction  687-699 

Modifying   requested    instruc- 
tion 617 
Of  defendant's  presence  at  place 
where   offense  commit- 
ted, ground  for  acquit- 
tal 631 
Innocence  from  flight          642-644 
Proof   of   insanity   b^ond,   un- 
necessary                  606-670 
Of  alibi,  necessity,            629,  630 
That    witness    an    accomplice 

needing  corroboration     624 

REBXHTAL. 
See  Obdkb  or  Psoor. 

RECEIVING  STOLEN  PROP- 
ERTY. 

Evidence  of  accused's  declara- 
tions as  to  where  goods 
secured  470 

Other  offense,  evidence  of  522 
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RECEPTION  OF  EVIDENCE. 
See  Obdsb  of  Proof. 

RECOMMENDING  TO  MERCY. 
Authorizing    finding   of    special 

verdict  for  700 

In  verdict,  disregarding  as  sur- 

plusage  727 

RECORD. 

Correction  of,  necessity  of  pres- 
ence of  accused  718 
Failure  to  show  jury's  inability 

to  agree  406 

Of  former  conviction,  admissibil- 
ity on  trial  for  second 
onense  656,  557 

As  evidence  of  identity  557 

Pardon,  admissibility  556 

Verdict,  preventing  polling  of 

jury  731,  732 

Time  for  recording  733 

Proof  of  former  acquittal  or  con- 
viction by  405 

REFERENCE    TO   THIRD   PER- 
SON  FOR    INFORMA- 
TION. 
When  answer  admissible        546,  546 

REFRESHING  MEMORY. 

By  memoranda  346 

Cross-examination  on  347 

Deposition,  use  for  347 

Inadmissibility  not  affect  use  346 
Inspection  by  adverse  counsel  347 
Nature  of  346 

Of  stenographer  by  notes       676,  577 
Original  not  necessary  346 

Accounting  for  346 

Readinff  to  illiterate  signer  be- 
fore jury  847 
Surprise,  calling   attention  to 

former  testimony  347 

Use,  manner  of,  discretionary  347 

REMOVAL  OF  CAUSES. 

Federal  court  to  Federal  court  74 
State  court  to  Federal  court     76-79 
Alienage  as  ground  70 
Citimnship  as  ground  70 
Civil  riffhts  75 
Denial  of,  before  trial  76 
During  trial  77 
Legislative  denial*  77 
Sentence  or  mode  of  exe- 
cution 77 
Commencement  of  prosecution 

of  Federal  officer  78 
Effect  of  removal  78 
Election  canvassers  77 
Federal  question,  in  general  75 
Juiy  of  white  men  to  try  ne- 
gro 77 


REMOVAL  OF  CAUSES— cont'd 
Marshal     enforcing     revenue 

law,  cause  against  77 
Offlt^rs,        Federal,        causes 

against  77 

When    prosecution    deemed 

commenced  78 

Practice  76 

Prejudice,  color  77 

Prosecution  of  Federal  officer, 

when  commenced  78 
State  court  to  state  court         66-74 
Bailing  coindictees   as   affect- 
ing 70 
Causey  good,  what  constitutes 

66,  72 
Common-law  right  of  prosecu- 
tion 73 
Statutes  not  limiting  73 
Entiy  of  receipt  of  papers  60 
Fair  trial  endangerea  by  local 

feeling  72 
Filing  indi<Sment    in    trans- 
feree court                    60,  70 
Jurisdiction,    submission    to, 

condition  precedent  60 

Law,  question  novel  or  grave  72 
Local  feeling  endangering  fair 

trUl  72 
Novelty  or  gravity  of  ques- 
tion of  law  72 
Political  prominence  73 
Prejudice  as  ground  71 
Prosecution's  common-law  right  73 
Public  clamor  73 
Recall,  mandamus  to  compel  68 
Record  itself  to  be  certified  60 
Statutes  and  their  effect  66-73 
Statutory  provisions              67,  73 

REPUTATION. 
Character,  see  Charactkb. 
General,  to  prove  insanity  400 

REQUESTS. 
For  instructions  612-618 

See  also  iNSTBUcnoNS. 

RES  GESTiB. 
Admissibility  of  546-565 

Circumstances  involving  offense  552 
Conversation  preceding  act  551 

Where  act  m  evidence  555 

Declarations    depending   on   de- 
clarant's credit  552 
Of  accused  as  part  of        471,  472 
Of  oonfederates  as  473 
Under    impulse    of    occasion 
though     somewhat    re- 
mote 646 
Entire  res  ge*t<B                             650 
Evidence  in  favor  of  accused      664 
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RES  GESTiE—ooiit'd 
-  Intent  in  contemplated  act  554 

Plea  of  alibi  not  arising  out  of  629 
•  Sli^t  corroborative  testimony      553 
Tangible  evidence  such  as  cloth- 
ing worn  by  deceased      555 
Third    persons,   connected    acts 

and  declarations  of         553 
What  admissible  553 

RESISTANCE. 
Of  codefendant,  comment  on        608 

RESTITUTION. 
Of  stolen  property  to  owner 

753-757 
See  also  RssTOft^Tioir  or  Pbop- 


SCIENTIFIC  BOOKa 
Reading  to  jury 

SEALED  VERDICT. 
See  Verdict. 


600,  601 


RESTORATION  OF  PROPERTY. 
Acquittal  not  conclusive  of  lar- 
ceny,    inconclusive    on 
question  of  title  756 

Complainant's  right  to  apply  for  756 
Conviction  or  plea  of  accused      756 
Court's  power  to  award,  in  ab- 
sence of  statute       753,  754 
On  acquittal  of  accused  756 

Court's  power  to  try  adverse 

cUims  756,  757 

Presumption     that     property 

not  stolen  756 

To  accused,  of  property  tak^i 

from  him  756 

Trying  question  of  title  before 

restoring  possession  756 
On  conviction  of  accused  or  plea 

of  guilty  753-757 

Right  of  third  person  to  op* 

Fose  757 

court   under   modem 
statute  754-756 

Proceeds  of,  or  substitute  for 

stolen  property  754,  755 
To  person  other  than  prosecutor  757 
Unoer  modem  statutes  754r-756 

RIGHT  AND  WRONG. 

Inability  to  distinguish  between, 

test  of  insanity        660-662 

ROBBERY. 

Declaration  by  confederate  as  to 
location  of  property 
stolen  474 

Other  offense,  evidence  of      523,  525 

RULINGS. 
On  Offers   and    Objections,   see 
Offers     and     Objec- 
tions. 


S. 


SEARCH. 
Evidence   of    refusal   to  permit 
searching      of      house 
without  warrant  457 

SECONDARY  EVIDENCE. 
See  BE.ST  AND   Sbcondabt  Evi- 
dence. 

SECOND  OFFENSE. 
Greater  punishment  in  case  of 

556,  657 
As  former  jeopardy  101,  545 

Necessitv  of  alleging  556 

Order  of  proof  of  556 

When  evidence  of,  admissible    556 
Although  statute  of  limita- 
tions has  intervened       557 
Although  tending   to    prove 

bad  character  557 

Necessity  of   proving   iden- 
tity of  offense  557 

SEDUCTION. 
Good  faith  in  making  promise  of 

marriage  498 

SELECTION  OF  JURORS. 
See  Chaixanoes;  Jubt. 


SANITY. 
See  iNSANitT. 


SELF-CONTROL. 
Lack  of,  test  of  insanity 

SELF-CRIMINATION. 
See  Witnesses. 


663,  664 


SENTENCE. 
Amendment  752,  753 

Changing  sentence,  not  753 

Power  of  court  as  to  752,  753 

When  power  ceases  752 

Asking    accused     why    sentence 
should     not     be     pro- 
nounced 743 
Clerk  may  put  question  743 
Reason  for                                   743 
By  whom  pronounced                     741 
One  of  several  trial  judges       741 
Successor  in  office  of  trial 
judge  741 
Computing  last  day  of                   760 
Correction,  power  of  court  as  to    752 
Cumulative   sentences,  power  to 

impose  751 

Pronoimcing  on  same  day  752 

Date  for  commencing  imprison- 
ment 749-761 
Imprisonment  for  escape  dur- 
ing first  of  two  terms    749 
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SENTENCE-KsoiiVd 

Sentenoe  muBt  specify  date  750 
Btatemeat  that  it  will  com- 
menoe  after  expiration 
of  previous  sentenoe  749 
To  take  effect  on  expiration  of 
another  term  of  impris- 
onment 750 

Exoessiye,    authorized     portion 

valid  761 

Expunging,  power  of  court  as  to  762 

Hearing  evidence  in  mitigation 
where  punishment  dis- 
cretionaiy  with  court     747 

Imposed    after    abolishment   of 

court  pronouncing  741 

Imposing  less  than  full  pen- 
alty, accused  no  right 
to  object  748 

Motion  in    arrest   of    iudgment 

must  be  made  before       734 

Must  be  for  specified  term  750 

No  power  to  impose  partial  sen- 
tence and  reserve  power 
to  impose  remainder      747 

Not   sustained    by   irresponsive 

insufficient  verdict  745 

Nor  by  general  verdict  of 
guilty  on  indictment 
containing  inconsistent 
oounte  746,  747 

Of  highest  crime  charged  in  sev- 
eral counte  740 

On  recapture  after  escape  before 

sentence  740 

Passing  on  one  imprisoned  under 

previous  sentence  740 

Of  imprisonment  for  escape 
during  first  of  two 
terms  740 

Plea  of  guilty,  sentence  on  147 

Power  to  pass,  not  suspended  by 
pendency  of  motion  for 
new  trial  742 

Presoice  of  indictment  on  pro- 
nouncing sentenoe  742 

Pronouncing  in  absence  of  ac- 
cused 741,  742 
In  felony  cases                   741,  742 
In  misdemeanor  cases         741,  742 

Scfveral,  on  imposing  fine  against 

joint  defendante  751 

Suggestion   of   present  insanity 
as  reason  for  not  pro- 
nouncing 743,  744 
How  determined                 743,  744 

Suspension  of,  oourt's  power  as 

to  744,  745 

Power  to  pass  sentence  after    745 
Time    for     passing    sentence 

after  745 


SENTENGE--cont'd 
Time   for    pronouncing,  waiver 
of    stetutery  provision 
as  to  741 

To  good   counte   of   indictment^ 
though  others  bad 

745,  746 
To  stete  prison  748 

Involved  in  sentenoe  to  stete 

prison  748 

Couxt  no  power  te  add  when 
onl^  imprisonment  pre- 
scribed by  Btetute  748 
Where  accused  convicted  on 
some  ooimts  and  ac- 
quitted as  te  others  747 
Verdict  silent  as  to  others        747 

SEPARATE  TRIALS. 
Against  objection  of  prisoner        193 
Application  of  the  stete  for        193 
Codefendant's  opposition  194 

Discretion  to  grant  or  refuse 

192,  193 
Effect  of  granting  after  witness 

or  jury  sworn  194 

Motion  for,  when  to  be  made        193 
Order  of  163 

Reswearinff  of  witness  or  jury 

after  panting  194 

Stetutory  provisions  as  to    190-192 
Time  for  making  motion  193 

Waiver,  except  where  matter  of 

right  193 

SETTING  DOWN  FOR  TRIAL. 
Absence  of  accused  162 
Advancing  on  docket  162 
Irregular  term,  waiver  by  sub- 
mitting to  trial  163 
Order  of  separate  trials  of  joint 

indictees  163 

Time  to  prepare  for  163 

Waiver  of  irregularity  of  term  163 

SHERIFF. 
Ordering  production    for   crimi- 
nal prosecution  of  per- 
son held  civilly  23 

SHORTHAND  WRITER. 

See  SlVNCGBAPHEB. 

SIGNATURE. 
Of  accused,  permitting  ]ury  to 
teke,    on    retiring  for 
comparison  708 

SILENCE. 
Assent  to   confederate's  confes- 
sion by  478 
Of  accused,  as  admission       567-564 
At  judicial  hearing           561,  562 
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SILENCE— «ontM 

Consistent  with  banooenot,  ef- 
fect 564 

Evidence  of,  when  competent 

generally  667-M9 

Fonn  of  question  to  witness      602 

Necessity  of  proving  that  ac- 
cused heard  statement    663 

On  unauthorised  examination  662 

Response  of  accused,  admissi- 
ble 664 

Statement  as  to  matter  pre- 
sumptively within  his 
knowledge  667-669 

Statements     by    incompetent 

witness  661 

Ground  for  admitting  661 

Statements    not    implicating 

accused  inadmissible       663 

While  under  arrest  669-661 

Witness's  Uability  to  sUte 
reply,  if  any,  of  ac- 
cused, necessity  of  663 

SOMNAMBULISM. 
Evidence  that  accused  afflicted 

with  499 


SPECIAL  FINDINGS. 
Common-law  power  to  direct 

SPECIAL  VERDICT. 
See  Vkrdiot. 


700 


SPEEDY  TRIAL. 
Rifi^t  to  167 

Habeas  corpus  to  enforce  169 

Motion    to    discharge    or  dis- 
miss, to  enforce        168-160 
Remedy  for  denial  168-160 

Time  for,  statutory,  determina- 
tion 159 

SPIES. 

As  witnesses           482-486,  652,  653 

Credibility  of  testimony  662,  663 

Instruction  as  to  662-665 

STANDARDS  OF  COMPARISON. 
Permitting  jury  to  take  on  re- 
tiring 707,  708 

STATEMENT. 
See  Degiakations. 

STATE  PRISON. 
Hard  labor  involved  in  sentence 

to  748 

STATUTES. 
As  to  view  by  jury  686 

Effect  of,   on  mode  of  proving 

recorded  instrument        418 
For  removal  of  causes  66-73 


STATUTES— cont'd 

Statute  making  fact  prima  fads 
evidence,  instructiim  as 
to  686 

Statute    making    stenographer's 

minuta  evidence,  effect  665 

STATUTORY     PRIMA      FACIE 
EVIDENCE. 
Instruction  as  to  686 

Validity  of  sUtute  686 

STENOGRAPHER'S  MINUTES. 
Authentication  of,  necessity  666 

Proof  ci  testimony  on  former 
trial     through     inter- 
preter by  564 
Proving    former    testimony   by 

notes  of  676 

Reading  testimony  from  notes 

676,  677 
Refreshing  memory  by  notes 

676,  677 
Statute  making  evidence,  effect    665 

STOLEN  PROPERTY. 

Comment  on  presumption  of 
guilt  irom  possession 
of  608 

Restitution   to    owner    or  poe- 

sessor  753-767 

See  also  RssTOft^Tioir  or  Prop- 


352 

665 


STRIKING  OUT. 
Of  evidence 
Surplusage  in  indictment 

SUBMISSION  TO  THE  JURY. 
See  Taking  the  Cask  fbom  the 

JUBT. 


SUMMARY  DETERMINATION. 
Of  ownership  of  stolen  property 

754-766 

SUMMING  UP. 
See  ADDBE88  TO  Jubt;  Coxtkbel. 


SUNDAY. 
Receiving  verdict  on 

SUPERVISION  OF  JURY. 
See  Jubt. 


717,  718 


SUPPRESSING  TESTIMONY. 
Intent  in,  instruction  as  to 


658 


SURPLUSAGE. 
Answers  of   jurors    on    poll    of 

jury,  when  treated  as      732 
In  indictment,  when  struck  out 

or  disr^iarded  665 

In  verdict  723,  727-729 

Disregarding  727-729 


INDEX. 
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fiURPLUSAOE— cont'd 

Assessment  of  punishment 

727-729 
Recommendation  to  mercy      727 
Statements    of   grounds   of 
▼erdict  727 

SUSPENDING  SENTENCE. 
Power  of  court  744,  745 

SWEARING  OF  JURY. 
Sea  Just. 

T. 

TAKING  THE  CASE  FROM  THE 
JURY. 
Directing      conviction,     court's 

Sower  as  to  693 

irect  acquittal         590-692 
Failure  to  prove  all  facts  stat- 
ed in  opening;  692 
Insufficien<7  of  evidence     690-692 
Noncorroboration    of    accom- 
plice 692 
Insufficient  indictment  or  infor- 
mation, proper  practice  692 
Withdrawal  of  juror,  right  aa  to  690 


TALESMEN. 
List  of 


199 


TAMPERING    WITH   WITNESS 
OR  JUROR. 
Proof  of,  competMicy  606,  667 

TANGIBLE  EVIDENCE. 

Admissibility  of,  as  rea  gesia      666 
Permitting  jury  to  take  on  retir- 
ing 708,  709 


TATTOO  MARKS. 

Compulsory  exhibition  (tf 
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TAX. 

Occupation,  on  lawyers,  affect- 
ing accused's  rig^t  to 
counsel  *  8 

TERRITORIES. 

Counsel,  right  to,  in  courts  un- 
der  Federal  Conatitu- 
tion  1 

TEST  CASE. 

Intent  to  make,  not  deprive  of 
criminal  chara<^r 

679,  680 
Right  to  make  argument  to  juiy 

in  699 

TESTIMONY. 

Former  Testimony,  see  Fobmkb 

Tbstimont. 
In  General,  see  EviDKNOBi 


THEORY  OP  DEFENSE. 
False  theory 
Instruction  as  to 


700 
700 


THIRD  PERSONS. 
Acta  and  declarations  of,  aa  res 

gestw  553 

What  admissible  553 

Restoration    of    alleged    stolen 

property  to  767 

Right  to   oppose   restoration  of 

allied  stolen  property  767 

THREATS. 
Evidence  of  678-683 

By  accused  678-581 

Ambiguousness,  effect  580 

Connecting  accused  with  of- 
fense 579 
Not  directed  against  partic- 
ular person                       680 
Ostensibly  made  in  jest         679 
Remoteness  of  time,  effect 

579,  680 
To  show  intent  or  motive 

678-683 
By  deceased  682,  683 

Anticipatoi^  rebuttal  of         683 
Uncommunicated  to  accused  682 
Threatening  acta  and  j|[e8tuTes 
under      allegation      of 
threats  682 

Witness    hearing    (mly    part, 

testifying  681 

TIME. 
For  amending  sentence         752,  763 
Argument  to  jury  696-699 

See  also  Counsel. 
Arraignment  26 

Asking  for  polling  of  jury 

731,  732 
Charging  jury  612 

Com^e^cing^    imprisonment, 

sentence  must  specify     750 
Correcting    error   in   instruc- 
tions 619,  620 
Excepting  to  instructions 

619,  620 
Hearing  motion  for  new  trial  739 
Making  motion  for  new  trial  739 
Motion  in  arrest  of  judgment  734 
Passing  sentence  after  suspen- 
sion of  sentence  746 
Pronouncing  sentence,  waiver 
of   statutory   provision 
as  to  741 
Receiving  verdict               717,  718 
Recording  verdict  733 
Requesting  instructions     612,  613 
Sending  for  counsel  3 
Reasonable  time  to  send  for, 
right  to                               S 
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CRIMINAI*  TBIAL  BBIEP. 


TRACKS. 
Compelling  accused  to  make         609 
Eridenoe   of   correepondenee  be- 
tween 511 


TRIAL. 
Abeenee  of  Aecu8ed«   tee  Pibs* 

XFCB    AHD    CUSTODT  OT 
A0CU8KD. 

AddreM  to  Jury,  tee  Cochbkl. 
Advancing  on  docket  1<I2 

Argument  503-609 

See  alio  Couhbkl. 
Assigning  case   for,  in   absence 

of  accused  102 

By  Juiy,  see  Juit  Tbial. 
Discharge   of   Jury  as   Former 

Jeopardy,   see   FonoB 

Jbopabdt. 
Eridenee,  eonditional    reception 

on  promise  to  connect     310 
Exceptions,  see  Ezcbptioh8. 
Instructions  000-704 

See  also  iNsnucnoHS. 
Irregular  term,  waiver  oi  163 

Objections,  see  Onjaonoifs;  Oi^ 

was  AKD  OBJBCnDlfS. 

OiTers  and  Objections,  see  Oi^ 
nas  AND  OBJBonoirs. 

Opening  and  Closing,  see  Omr- 
nio  AHD  OLoenio. 

Order  of  Proof,  see  Obddi  or 
Pnoor. 

Preparation,  time  for  163 

Presence  of  Accused  at,  see  Pns* 

BNCB   AND    CUBTODT   OV 
AOCUBID. 

Priyilege  as  to  Answering  Crim- 
inating Questions,  see 
CuMnrATiosv  or  Sklt. 

Public,  r^t  to  161,  162 

See  also  Pubuo  Tbial. 

Question  for  Juiy,  see  QuEth 
noir  worn  Just. 

Reading  indictment  to  jury  in 

course  of  evidence  313 

Rebuttal,  see  Obdkb  or  Psoor. 

Right    to    Trial    by  Jury,  see 

JUBT  TUAI*. 

Selection  of  Jury,  see  Jubt. 
Separate,  of  joint  indictees    190-194 
See  also  Skpabaib  Tbials. 
Setting  down  for    .  162,  163 

See    lOso    SKimro    Down    roB 

Speedy,  see  SrsBnT  Tbial. 
Taking  the  Case  from  the  Jury, 

see  Taking   the   Casb 

PBOx  THE  Jubt. 
Time  to  prepare  for  163 

Verdict,  see  Verdictt. 
View  by  Jury,  see  View. 


TRIAL— cont'd 
Witnesses,  Matters    as    to,  sea 
Witnbbses. 


V. 


VARIANCE. 
Betweoi  indictment  and  proof 

583-565 
When  material  583-^»85 

Former   aoquittal  or  eooTiction 

due  to,  burden  of  proof  635 
Proof  of  oorptis  deUeti  from  ig- 
norance of  identity  46ft 

VENUE. 

Approximate  eridenoe  d,  suffi- 
cient 703,  704 

Change  of  Venue,  see  Chance  or 
Venue. 

Circumstantial      avidenee      of, 

sufficient  586,  702,  70^. 

Establishing   beyond   reasonable 

doubt,  necessity  704 

Hearsay  evidence  of  58& 

Impracticable  to  ascertain  place 
where  offense  commit- 
ted,  ^ect  cm  jurisdic- 
tion 68e 

Inference  of,  sufficient  702,  703 

Instruction  as  to  700-704 

Judicial  noUce  of  700-702 

Of  territorial  boundary  lines    70(K 
That    street  or  other   public 
place  within  munMHpal- 
ity  in  county  700-70^ 

Whether  city,  town,  or  Tillage 
within  county  where 
trial  held  700,  70L 

Jurisdiction  where  impractica- 
ble to  asoertam  place 
where  offense  commit- 
ted 68^ 
Of  offense  commenced  in  one 
localiiy  and  completed 
-    in  another  58(^ 

Omission  of  prosecution  to  prove  704 
Cured  by  eTidence  on  part  of 

defense  704 

Beaaonable  inference  of,  suffi- 
cient 704 

RemoTal  of  Causes,  see  Remot- 
AL  or  Causes. 

Suffidency  of  eridenoe  to  estab- 

fish  703,  704 

VERDICT. 

After  discharge  announced,  but 

before  separation  730,  731 

Aggregating  punishment  as- 
sessed by  different  ju- 
rors 728. 

Amending  T29-73I 


INPBX. 
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VERDICT— ^nt'd 

Aiter  separation  of  juiy  730 

Court's  power  to  direct  729 

IrresponBive,  unintelligible,  or 

legally  absurd  720 

Not  verdict  jury  intended  to 

return  729 

Verdict  of  acquittal  729,  730 

Where  accused  found  guilty  of 
crime     for     which     he 
could  not  be  convicted    729 
Where  jury  have  mistaken  the 

law  729 

Any  degree  of  offense  charged      725 
Assessing  punishment  727-729 

Court   no    power    to   supply 

omission  727,  728 

Disregarding  as  surplusage, 
when  not  required  by 
law  727-729 

Insufficient  without  finding  of 

guilty  727 

Necessity   of,   when    required 

by  law  727,  728 

Waiver  of  failure  728 

Attempt     to     eommit      offense 

charged  725 

Coercing  jury  to  agree  on      714,  715 
Common-Ukw  power  to  direct        700 
Disregarding  as  surplusage 
statement  of  grounds  or 
recommendation  to 

mercy  727 

Final  assent  of  jury  to,  as  re- 
corded 733,  734 
Form  and  substance  721-731 
On    plea   of    former  aequittal 

.  or  conviction  721 

Special  verdict  724,  725 

General  verdict  723 

Of  "guilty^'  723 

Under  indictment  contain- 
ing several  counts,  sen- 
tence on  746 
On  indictment  containing  in- 
consistent counts,  suffi- 
ciency to  sustain  sen- 
tence 746,  747 
Where  some  counts  bad,  sen- 
tencing on  good  counts 

745,  746 
How  received  717-721 

By  judge  at  hotel  720 

By  other  than  trial  judge  720,  721 
Calling   names    of   jurors  be- 
fore receiving  721 
In  open  court  720 
Presence  of  accused,  when  nec- 
essary 718 
Flight,  effect  of                       718 
In  felony  case  718 
la  misdemeanor  case             718 


VERDICT—cont'd 

Presence  of  coimsel  of  accused 

719,  720 
Of    trial    judge  or  judges 

holding  court  720 

Sealed  verdict  729 

Incorrect  orthography  and  un- 
grammatical  language, 
effect  722 

Instruction  as  to  70O 

Irresponsive,   not    sustain    sen- 
tence 745 
Not  guilty                                 590-592 
Duly  to  direct                     590-592 
Of  conviction  on  one  count,  ver- 
dict silent  as  to  others, 
effect  747 
Of  guilty                                  723,  746 
Direction   to    enter    on    dis- 
charge of  jury                  7 Id- 
Omitting  essential  legaA  element, 
insufficient    to    sustain 
verdict                               745* 
Oral  or  written                        721,  722 
Polling  jury                            721,  722 
See  also  Poixmo  Jubt. 
Recording,  time  for                        733 
Sealed  verdict                                 729 
Assent  of  jury  in  open  court, 

necessity  72S^ 

Consent  to  return  of,  as  waiv- 
er of  right  to  poll  jury  732 
In  what  cases  permitted  729 

Mode  of  receiving  •   720 

One  juror  ill  when  verdict  re- 
ceived, effect  781 
Separate,  necessity  of  asking  for, 
in     case     of     several 
counts  74T 
Several  defendants  727 
Certainty  as  to  each  respect- 
ively 72T 
Finding  one    or    more  guUty 

and  disregarding  others  72T 
Several  verdict   against  defend- 
ants jointly  tried  72T 
Special  vo-dict                         723-725 
Must   contain   conclusions   of 

fact,  not  evidence  724 

No  particular  form  necessaiy 

724,  725^ 
One  by  which  juiy  find  facts 

only  723,  724 

Heceived  by  other  than  trial 

judge  721 

Recommending      accused      to 

mercy  of  court  700- 

What  must  contain  724 

Stating  degree  of  crime,  neces- 
sity 726 
Where  re<)uired  by  stalute         720 
Surplusage  in  72& 
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\T-RDICT— cont'd 

Assessment  of  punishment 

727-729 

Recommendation  to  mercy         727 

Time  of  receiving  717,  718 

On  Sunday  717,  718 

When  indictment  not  aided  by      735 

Written  with  lead  pencil      721,  722 

VIEW. 
Accompanying  juiy  with   coon- 

sel,  prisoner's  right  4 

Consent  necessary  to  order  for 

586,  587 
Effect  of  statate  586 

Hearing  evidence  during  587 

Presence  of  accused  at>  right  of 

587-500 
Court  compelling  presence 

587-590 
Waiver  of  right  to  be  present 

587-590 
Taking  of  evidence,  when  587-690 
Who  may  point  out  the  place       587 

W. 

WAIVER. 
As  to  Grand    Juiy  or    Indicts 
ment,   see  Monoir    to 
Quash;  Plkab  to  In- 
dictmknt. 
Juiy,  see  Jubt. 
Of  former  defects  by  plea  of  not 

r'lty  497 

of     Challenge,     see 

Challenge. 
Jurisdictional    Question,     see 

Pleas  to  Indictiient. 
Juit's  failure  to  assess  fine      728 
Right  to  have  juiy  polled        732 
Right  to  refuse  to  submit  to 

test  of  comparison  510 

Written  instructions  618 

^VEAKMINDEDN£SS. 
Evidence   of,    to    show   lack  of 

criminal  responsibility    501 

WEIGHT. 
See  Cbedibilitt. 

WITHDRAWAL. 
Of  evidence  by  charge,  after  ar- 
gument closed  619 
Juror,  right  as  to                      590 

WITNESSES. 
Absent    Witness,   Postponement 
or      Continuance,     see 

PoSTPONElfENT  OB  CON- 
TINUANCE. 

Testimony     of,     on     Former 
Trial,  see  Fobiceb  1^- 

TIMONT. 


WITNESSES— c<mt'd 

Accomplice  as  859-369 

See  also  Aooomplice. 

Accused  as  871-401 

See  also  Accused. 

Accused's    right   to   compulsory 

process  194 

Adverse  testimony,  unexpected, 
calling  attention  to  for- 
mer statements  347 
Allowance  to  accused  to  secure 

attendance  195 

Answers  332,  333 

Argumentative  333 

Conversation,  substance  332 

Former  testimony  of  another, 

substance  333 

Impressions,  other  than  from 

recollection  333 

Conversation,  substance  not 

recalled  333 

Irresponsiveness,  striking  out  333 

Opportunity  to  answer  318 

Questions,     see    infra,   Ques^ 

tions 
Responsiveness  to  questions      333 
Testimony   by   questions   and 

answers  318 

To  best  of  knowledge  and  be- 
lief 332 
Yes  or  no,  compelling               333 
Attendance,    securing     for     ac- 
cused                        194,  195 
Calling  by  court  of  prosecution's 

witness  820 

Calling,  indorsed  on  indictment  302 
Examination     by     prisoner's 

counsel  on  refusal  302 

Character  of  Witness,  see  Chab- 

ACTBB. 

Witness  as  to,  see  Chabacieb. 
Collateral  questions,  names  not 

furnished  accused  301 

Compelling  production  of  prose- 
cution's   uncalled   wit- 
ness 299 
Compensation  of  expert                 324 
Compulsory  process  to  procure 

for  accused  194 

Service  directed  by  court  195 

Conduct    of    accused,    question- 
ing as  to  428 
Confession,      qualification      to 

prove  452 

Confronting      with,      accused's 
rights  as  to 

85,  298,  572-575 
Admission  to  secure  evidence  405 
Deposition   taken    by  consent, 

waiver  298 

Grand  jury  proceedings  298 

Physician's   report    for    con- 
tinuance purposes  298 


INDEX. 
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WITKESSES— cont'd 

Testimony  on  former  trial 

298,  672-^75 
Waiver  by  consent   to   taking 

deposition  298 

Control    of   court   over   examina- 

Uon  318 

Conviction,  how  shown,  to  affect 

credibilitv  464 

Contradicting  the  record  464 

Convicts  aa  463,  464 

Court  calling  prosecution's  wit- 
ness 320 
Court's  control  over  examination  318 
Court's  own  examination  320 
Credibility,  see  Cbedibilitt. 
Of  Accused,  see  Accused. 
Cross-examination,  arrest  and  in- 
dictment, question  as  to  342 
As  to  conviction  to  discredit    464 
As  to  voluntariness  of  confes- 
sion 438 
Bias  339 
By    defense  durinff   accused's 

temporary  absence  298 

Collateral   or    irrelevant  fact, 

to  contradict  340 

Conversation,     drawing      out 

rest  of  336 

Conviction  of  crime,  question 

as  to  342 

Credibility,  testing  on  339 

Deprivation  of,   effect   on   di- 
rect 334 
Voluntary  deprivation  334 
Disbarment  of  attorney,  ques- 
tion aa  to                         342 
Discrediting     or     impeaching 

facU  339 

Expert,  assuming  facts  not  in 

evidence  337 

Discretion  of  court  337 

Handwriting,  testing  compe- 
tency 338 
nypothetical     questions    to 
test  337 
Explanation  of  direct  335 
Facts,  specific,  discrediting  or 
impeaching  moral  char- 
acter 339 
Discretion  of  court  339 
Grounds   of   opinion  evidence, 

asking  on  337 

Hostilities  839 

Hypothetical  questions  to  ex- 
pert 337 
Impeacning,  laying  foundation  339 
Inconsistent  statements  339 
Foundation     for    impeach- 
ment                                339 
Interest  839 
Issue,  all  matters  involved        335 
Limiting  to  direct  835 


VVITNESSES--<»nt'd 

Of    one    making    affidavit  for 

motion  for  new  trial     740 
Of  uncalled  prosecution's  wit- 
ness 302 
Of  witness  to  good  character 
of   accused,  as   to  spe- 
cific charge  430 
On  former  trial,  effect  on  right 

to   introduce  testimonv  576 
On  memoranda  used  to  refresh 

recollection  347 

Opinion  evidence,  testing  on      337 
Grounds  of  337 

Order   of   testimony   in   chief 

as  affecting  334 

Physicians   or    surgeons,  test- 
ing on  338 
Prejudice  339 
Qualification     or   explanation 

of  direct  335 

Re-cross,     facts     omitted     on 

cross-examination  345 

Right  of  334-343 

Striking  out  evidence,  effect      334 
Testifying  to  good  character     430 
Testing    knowledge,     recollec- 
tion, habits  of  observa- 
tion 339 
Unnecessary      testimony      in 

chief,  effect  334 

Voluntary  statement  on  direct^ 

without  objection  334 

When  irrelevant  334 

Whole     transaction,    bringing 

out  on  335 

Decoy  as,  see  Dboots. 
Defendant's    attorney  as,    effect 

on  right  to  sum  up        595 
Deposition,    refreshing    recollec- 
tion where  examined  on  347 
Detective  as,  see  DETEcnvBS. 
Direct      examination,      adverse 

party  as  witness  334 

Aiding  memory  on  334 

Facts  in  paper,  truth  333 

Hostile  witness  334 

Limiting  to  agreement  of  dif- 
ference 333 
Whole  ciMiversation,  detailing 

on  334 

Disobedience  of  order  of  exclu- 
sion, effect  303 
Disposition  of  accused,  question- 
ing as  to  428 
Disqualification  by  conviction       463 
By  mere    verdict  or  plea  of 

guilty  463 

Enforcing  attendance   of   adver- 
sary's absent  witness      299 
Examination  of  817-350 

By  the  court  820 
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WITNESSES— cont'd 

Court's  control  over  318 

Cross  334-343 

See    also    supra.    Cross-exam- 
ination. 
Examination,  direct  333 

See  also  supra.  Direct  Exam- 
ination. 
Re-direct  343,  844 

Stopping  where  merely  confus- 
ing 319 
Where  needlessly  protracted  319 
To  test  competency                    317 
When  objection  made             318 
Exclusion  of,  during  taking  of 

evidence  303 

Disobedience  of  order  and  ef- 
fect 303 
Expense  of  securing  for  accused   196 
Experts  as,  see  Expert  Testi- 

l£02^. 

Explanation,      opportunity      to 

make  in  answer  318 

Failure  of  accused  to   examine, 

comm^it  on  607 

Further    examination,    matters 

fully  covered  319 

Grand  juror,  to  establish  extrin- 
sic facts  to  quash  in- 
dictment 64 
Grand  jury,  witnesses  .  before, 
furnishing  names  to  ac- 
cused 44 
Hypothetical     questions,      form 

and  contenU  327-330 

Based     partly     on     expert's 

knowledge  328 

Language  of  328 

Truth    of  facts  assumed  for 

jury  328 

Immunity,  effect  on  privilege        323 
Impeachment,  Credibility  of  Im- 
peached   W^itnesSy     see 
Cbbdibiutt. 
Leading  questions  to  impeach- 
ing witness  332 
Of  state's  witness  called  in  re- 
buttal                               306 
Precluded  by  admission             404 
Incrimination,  privilege  as  to 

321-324,  570,  671 
See  also  infraj  Privilege  of. 
What  is  crimination  of  self 

607-612,  671 
Compulsory   comparison   oif 

footprints  610 

Compulsory  exhibition  of  de- 
fendant's person  as  607 
Compulsory     inspection     of 

person  or  property  507-612 
Directing  accused  to  stand     508 


WITNESSES— ecmt'd 

Evidence  of  comparisons  in- 
criminating accused        611 
Identifying    clothing     worn 

by  accused  505 

Incriminating  arUcles  found 
on  defendant's  person 
b^  searching  507 

Question  for  court  as  to         324 
Witness   judge  of   effect  of 

answer  324 

Witness's  statement  not  con- 
clusive 324 
Informers  as,  see  Infobitebs. 
Insane  person,  competency  of        49S^ 
Interpreter  as  or  for,  see  Inteb- 


Intimidation  of,  competency  56d 

Leading    tjuestions,   ap^I,    re- 
view of  discretion  on      330 
Facts  elicited  by  proper  ques- 
tions 330 
Facts  testified  to,  generally      332 
Impeaching    witness,    leading 

questions  to  332 

In   form   only,  nature  of  in- 

quirj^  330 

Objections    to,    court's  discre- 
tion 330 
Review  of  discretion  on  ap- 

]^al  330 

Own  witness  331 

Fact  not  shown   by  general 

inquiry  332 

Surprise,     hostility,     reluc- 
tance, etc  331 
What  are  330 
List,  competency  of  witness  not 

named  or  misnamed        300 
Demand  for;  rig^t  of  accused 

44-4<^ 
Rebutting  witness  301 

Memoranda,     see     Rdveshiro 

Memobt. 
Misnomer  on  indictment  as  af- 
fecting oompetoicj  300 
Motive,  competency  as  to  64S 
Names  of   prosecutor  and  wit- 
nesses,   furnishing    ac- 
cused 45 
Calling  witnesses                         302 
Cross-examination  by  pris- 
oner's   counsel   on   re> 
fusal                                 302 
Having  present                            301 
Witnesses  before  grand  junr       44 
Narrative  testimony,  permitting  318 
Number,  limited                             321 
Oath  of                                             302 
Objection  to  competency,  when 

raised  SIS 

Omission  on  indictment,  effect  on 

competency  300 


INDEX. 
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¥aTNESSES— cont'd 

Opinion  of  court,  prejudicial  320 
Opportunity  to  answer  questions  318 
Order  of  Calling,  see  Obdsb  of 

Pboof. 
Presence  and  oath  of  297-304 

Presence   of,   whose   names  fur- 
nished accused  301 
Privilege  of             321-324,  670,  671 
Against   answering    criminat- 
ing questions                    670 
Ccmviction  as  affecting               323 
Banger,  real  and  appreciable  324 
Depriving   of,   by   promise  of 

immunity  323 

Exposure  to  civil  suit  321 

To  degradation  or  disgrace    321 
Immunity,  effect  on  323 

Instruction  hy  court  321 

Pardon  as  affecting  323 

Personal  321 

Statute  of  limitations,  bar  as 

affecting  323 

Waiver  321 

By  part  disclosure  of  trans- 
action 322 
What   is   crimination  of  self, 
see    9upra,    Incrimina- 
tion. 
What  questions  privileged        671 
When  available  321 
Production  of  prosecution's  un- 
called witness  290 
Proposed  witnesses,  right  of  ac- 
cused to  names  46 
In  cases  not  capital  46 
Prosecution's,    names   not   fur- 
nished  accused,  compe- 
tencj                                 300 
Or  misnamed                                300 
Protection   of   witness   from  in- 
sult                                  318 
From  indecent  questions            318 
Questions                                   326-330 
Answers,  see  aupra.  Answers. 
Aigumentative,  form  intended 

to  affect  jury  326 

Assuming  facts  not  disputed      326 
'  Not  proved  326 

Assumption,  erroneous,  of  wit- 
ness's statement  326 
Compound,  partly  improper      325 
Comprehensiveness  326 
Experts,   questions    on   direct 

examination  326-328 

Requesting     opinion,      evi- 
dence assumed  true 

327,  328 
Requesting  opinion  on  recol- 
lection of  testimony        327 
Stating  facts  in  327 

Not  already  stated  328 

Supported  by  evidence       828 


WITNESSES— cont'd 

Fully  answered,  repeated  310 

General  325 

Hypothetical,    form   and   con- 
tents 327-330 
Truth  df  assumed  facts  for 

jury  328 

Improper   answer    to    proper 

question  326 

Improper     whore     testimony 

proper  326 

Leading,  see  «iipmy    Leading 

Questions. 
Misunderstanding      proper 

question  325 

On  theory  of  truth  of  evidence 

in  326 

Preliminaiy,  relevancy  325 

Questions  and  answers,  testi- 
mony by  318 
Subjecting  to  penalty,  forfeit- 
ure, or  incrimination      321 
Subjecting  to  civil  suit          321 
Subjecting    to    disgrace   or 
degradation;      immate- 
rial matter                       321 
Rebutting,  names  not  furnished 

accused  301 

Redirect  examination  for  343 
Recalling  after  jury  has  retired  713 
Recross-examination  344 

Fact   omitted   on   cross-exam- 
ination 345 
Redirect  examination,    for   pur- 
pose of  rebuttal                343 
Irrelevant      or      incompetent 
matters  brought  out  on 
cross-examination             344 
Limiting  to  explanation            343 
Subject   introduced  on   cross- 
examination                      344 
Subjects  brought  out  only  on 

Cross  or  direct  344 

Evidence     incompetent     in 

chief  344 

Refreshing     Memory,     see    Re- 

FBESHmO   MeMOBT. 

Relevancy  of  question  tending  to 

degrade  or  disgrace         321 

Remarks  of  court  320 

Repeating    question     fully    an- 
swered 319 

Reswearing  after  granting  sepa- 
rate trials  194 
Where  separate  trials  granted  281 
Or  ordered                               302 

Service    of    compulsory    process 

directed  by  court  196 

Spies  as,  see  Spies. 

Stopping      examination      when 

merely  confusing  319 

To  silence  of  accused,  form  of 

question  662 
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WITNESSES— cont'd 

Wher«  needlessly  protracted 
Subpoenaing    advenary's  absent 

witness 
Suspending    ezamiiution    when 

merely  confusing 
Swearing  in  absence  of  accused 
Refusal,  priyilege  not  excuse 
Tampering     with,     by     adverse 
party,  competency    660, 


319 

299 

819 
302 
321 


WITNESSES— cont'd 

Waiver  of  privilege 

When  objection   to    competency 

made  318 

Wrongfully  kept  away  by  ac- 
cused, supplying  testi- 
mony of  567 


WRITTEN  INSTRUCTIONa 
667 1     Necessity  for 
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